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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



BIBICH V. DONNELLY CONTRACTING CO. 

(Circuit Court, N. D. Ohlo, B, D. October 5, 1900.) 

No. 5,951. 

JOKISDICTION OF FHa)BEAI, COUETS— DiSTKICT IN WhicH SuiT MUST BE BROTjaHT 

-Corporations. 

A corporation of New York havlng ils office In BufCalo, which does not 
malntaJn, and has never maintained, any office or place of business in the 
State of OWo, Is not "found" In that district, wlthln the meaning of the 
fédéral statutes, so as to be subject to suit there, merely because one of 
Its officers is temporarily in Ohlo, superintending work being done by the 
corporation In a harbor, under a contract with the United States; and 
service of process upon such officer confers no jurlsdiction on the courts 
of the gtate or district over the corporation.! 

On Motion to Quash and Set Aside the Service of Summons. 

Smith & Blake, for plaintiff. 

Hoyt, Dustin & Kelley, for défendant. 

EICKS, District Judge. Plaintiff sues the défendant for injuries 
inflicted upon the plaintiff 's décèdent while engaged in the building 
of a breakwater in the harbor of Cleveland. A service, which, it is 
alleged, is defective, was made upon the défendant company by the 
sheriff of Cuyahoga county. In due time a pétition for removal, with 
bond, was filed in the court of common pleas for Cuyahoga county, 
and the case was removed to this court. The défendant now cornes 
with a motion to set aside the service of process, both on the ground 
that the proper ofiicer of the défendant company was not served, and 
that the défendant company was not liable to be sued in this county. 
The most important question to détermine is whether the défendant 
corporation was amenable to process of the courts of Cuyahoga coun- 
ty, because, if it was, the défendant might be reached by alias sum- 
mons, or by proper proceedings looking to the correction of an im- 

1 Juilsdictlon over corporations, St Louis, L M. & S. By. Co. v. Newcoia, 
6 Q C. A. 174. 
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proper return by the sheriff of the county. Counsel for both parties 
hâve filed briefs. In tbe view I ta^ of the case, it is not necessary to 
review ail of the authorities citea. "It appears from the pleadings and 
afladavits filed that the défendant corporation has its principal office 
and place of doing business in the city of BufEalp,,in the state of New 
York. It appears pibsitively f roni thè Swom testinlony of Mr. Skinner, 
upon whom it is claimed process was served in this county, that the 
défendant corporation has no oflacé in the state of Ohio, was not doing 
business in the state pf Ohio at the time of the alleged service, had. 
not beeû amenable to such service before the time stated, and that he 
was hère temporarily to look af ter the work being done on the break- 
water. He came solely for that purpose, and for no other. He ad- 
mits that, temporarily, he had a room at the American House, where 
he lodged; but he déclares in his affldavit that he was sent hère, not 
to seek any other business in the state of Ohio, and not to make hia 
corporation a citizen pf Ohio, but solely for the purpose of tempo- 
rarily superyising the work on the breakwater. He allèges further, 
in his affldavit, that his company does a large business under con- 
tracte made with the govemmewt; of the United States; that this 
work is.done in many of the states pf the Union, but the only place 
in wtich théy hâve an office, within the meaning of the statute, is in 
the city of Buffalo, as aforesaid. I am of the opinion, from the facta 
briefly stated, and from the affldavits filed, that the défendant corpo- 
ration -Vf as not "found" in the Northern district of Ohio, within the 
meaning; of the several acts of corigress. 

Counsel for the plaintiff insists that it would be a great hardship 
upon Min to be compelled to follow the défendant to the state in 
which its office and place of business are situated, and there bring suit 
to recover damages; but the défendant has rights which the court 
must also consider. ït has the right to be sued in the county and 
state where it lives and does business, or where it is "found," within 
the meaning of the acts of congress. As before stated, the défendant 
not being a citizen of Ohio, it is not amenable to process in this 
county; ând is, therefore, èntitled to be protected from the burden of 
defending a suit in a court without jurisdiction. The motion to 
quash and set aside the service of summons is therefore sustained. 



AMERICAN SUGAR REFINING 00. v. CITT OP NEW ORLBANa 

(Circuit Court of Appeals, Flfth Circuit May 29, 190O.) 

No. 920. 

CiBCurr Courts of Appbam— Jtjbisdiction — Casbs Involving Fédéral Ques- 
tion. 

Where the controlUng question In a case Involves the construction and 
application of the constitution of the United States, the circuit court of ap- 
peals should décline to take Jurisdiction, although the question was not 
ralsed by the plalntlff's pleadlng, and the Jurisdiction of the circuit court 
was not dépendent upon it. 

McCormlcIi, Circuit Judge, dlssentlng. 



AMERICAN 3UGAR REFININQ CO. V. CITY OF NEW ORLEANS. 3 

In Error to the Circuit Court of the Uaited States for the Eastem 
District cf Louisiana. 

Charles Carroll and J. W. CarroII, for plaintiff in error. 

Samuel L. Gilmore and C. H. La Villebeuvre, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This cause, as presented and decided in the circuit 
court, is one in which the constitution and laws of the state of 
Louisiana are claimed to be in contravention of the constitution of the 
United States; and therefore, by the lifth section of the act of March 
3, 1891 (26 Stat. 826), jurisdiction is conferred upon the supreuie court 
to review by direct appeal the final judgment of the circuit court 
therein rendered. Penn Mut. Life Ins. Co. t. City of Austin, 168 U. S. 
685, 18 Sup. et. 223, 42 L. Ed. 626; City of Walla Walla v. Walla 
Walla Water Co., 172 U, S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341. As 
presented on this writ of error, the controlling question involves the 
construction and application. of the constitution of the United States, 
and we are of opinion that we should dismiss this writ of error on the 
authority of Carter v. Roberts, 20 Sup. Ct. 713, Adv. S. U. S. 713, 44 
L. Ed. 861, and Railroad Co. v. Thiebaud, 20 Sup. Ct. 822, Adv, S. U. S. 
822, 44 L. Ed. 911 (both recently decided by the suprême court of the 
United States), and City of Maçon v. Georgia Packing Co., 60 Eed. 
781, 9 C. C. A. 262, Railroad Co. v. Adams, 93 Fed. 852, 35 C. C. A. 
635, and City of Dawson v. Columbia Avenue Saving Fund, Safe-De- 
posit, Title & Trust Co. ^eretofore decided in this court) 42 C. C. A. 
258, 102 Fed. 200. The writ of error herein is dismissed, with costs, 
but without préjudice to any right the parties may hâve to sue ont 
a writ of error from the suprême court of the United States. 

McCORMICK, Circuit Judge (dissenting). The city of New Or- 
léans, through its treasurer, proceeded in the civil district court of the 
parish of Orléans to recover of the American Sugar Reflning Company 
the sum of |6,250 claimed to be due for license for conducting the busi- 
ness of reflning sugar in the city of New Orléans for the year 1899. 
The case was, on pétition of the défendant company (the plaintiflf in 
error), removed from the state court to the United States circuit court. 
The original proceeding in the state court was instituted by rule, as 
authorized by law; but on motion to reform pleading in the United 
States circuit court the city withdrew its application for an injunction 
and its claim for a lien, and filed on the law side of the court an ordi- 
nary pétition for a moneyed demand. The pétition for removal from 
the state court to the United States court recites that the controversr 
is between citizens of différent states; that the American Sugar 
Reflning Company, at the time of the commencement of the suit, was, 
and still is, a citizen of the state of New Jersey, and that the plaintiff, 
the city of New Orléans, was then, and still is, a citizen of the state 
of Louisiana. In the state court the plaintiff's pleading raised no 
fédéral question, and the défendant therein was compelled to ground 
its motion for removal on the diverse citizenship of the parties. On 
that ground the circuit court took jurisdiction. In that court the de- 
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feodant, by its pleadings, presented thé fédéral questions învolved in 
the case, of whicli the court then acquired jurisdiction. There were 
other issues Involved, There may hâve been no dispute or real ques- 
tion in référence to thesie other issues. The circuit court gave judg- 
ment for the city of New Orléans, and the American Sugar Reflning 
Company sued out this writ of error. 

With the utmost déférence to the opinion of the majority of the 
court, I submit that this case is nôt within the authority of Oityi 
of Maçon v. Georgia Packing Ce, 60 Fed. 781, 9 0. C. A. 262, in which 
case this court said: 

"As the parties are ail dtlzefns of the same state and district, the Jurisdic- 
tion of the court below rests entlrely upon the case as one arlsing under the 
constitution of the United States." 

For the same reason it appears to me that the instant case is not 
within the authority of Eailroad Go. v. Adams, 93 Fed. 852, 35 C. 0. A. 
635, in which cases it is said : 

"In one of thèse cases— the last one stated — the Jurisdiction of the circuit 
court is dépendent alone on the sufflclency of the blll in presenting thèse féd- 
éral constitutional questions; and, If the court arranges the parties In the 
other two cases according to their respective interests, they would probably 
also be dépendent on the subject-matter of the suits for Jurisdictional aver- 
ments." 

In Carter v. Roberts> 20 Sup. Ot. 713, Adv. S. U. S. 713, 44 L. Ed. 
861, it was held that in ail of the cases which are controlled by the 
construction or application of the constitution of the United States a 
direct appeal lies to the suprême court, and that, if such cases are car- 
ried to the circuit courts of appeals, those courts may décline to take 
jurisdiction; or, where such construction or application is involved, 
they may certify the constitutional question, and afterwards proceed 
to judgment, or may décide the whole case in the flrst instance. The 
plaintifî in the circuit court did not rést its right to recover on any 
construction or application of the constitution of the United States. 
Its case was founded on an ordinance of the city resting for its sup- 
port on tbe statute and constitution of the state of Louisiana. The 
défendant, by its pleas, could not, by admitting the daims of the 
plaintifl in the circuit court, except so far as they were afEected by the 
constitution of the United States, and urging its claim to the protec- 
tion of the United States constitution, oust the jurisdiction of this 
court to pass upon the case as made by the plaintiff. It therefore ap- 
pears to me that the most that can be claimed under the authority 
of Carter v. Koberts is that the circuit court of appeals may décline 
to take jurisdiction, or it may certify the constitutional question, and 
afterwards proceed to judgment, or it may décide the whole case in 
the flrst instance. Granting, arguendo, that the authority of the 
case of Carter v. Roberts goea to that extent, and can be relied upon 
to justify this court in declining to take jurisdiction, it appears to me 
that it is equal authority for the proposition that this court may dé- 
cide the whole case in the flrst instance; and, if it may, I respectfuUy 
submit that in this case it should. The plaintifE in error bas invoked 
the jurisdiction of this court by suing out the writ. The défendant 
la error does not question it. I therefore am unable to concur in the 
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judgment of the majority. I also think my position is supported by 
the cases of U. S. v. Jahn, 155 U. S. 109, 15 Sup. Ct. 39, 39 L. Ed. 87; 
îîew Orléans v. Benjamin, 153 U. S. 411, 14 Snp. Ct. 905, 38 L. Ed. 764; 
Horner v. U. S., 143 U. S. 570, 12 Sup. Ct. 522, 36 L. Ed. 266; and 
Green v. Mills, 16 C. C. A. 516, 69 Fed. 852. 



GUARANTEE TRUST & SAFE-DEPOSIT CO. v. DELTA & PINB-LAND 

CO. et al. 

(Carcuit Court of Appeals, Fifth Circuit. May 30, 1900.) 

No. 913. 

1. QUIETING TiTLB— TiTLE OP COMPLAIKAKT TO SUPPORT SuiT. 

Although one out of possession may be authorized, under a state stat- 
ute, to bring an action in a fédéral court to quiet title or remove a cloud, 
it is essential to his right to relief that he establislied the légal title in 
himself. 

8. COOIITS— JURISDICTION TO CONVBY UeAI. EsTATE— LaNDS IN AnOTHER StATE. 

While a fédéral court of equity may compel a conveyance of lands 
in another state by a decree in personam against a party who holds the 
title, it ha'^ no jurisdiction to itself transfer the title to such lands by 
a sale anc conveyance made through its master or commissioner. 
8. Eqdity— Lâches— Suit to Kemove Cloud on Title. 

Where the défendants, in a suit In a fédéral court to quiet the title 
to unoccupiea lands and for the caneellation of certain conveyances as 
clouds upon complainant's title, claim tlirough conveyances based upon 
sales for taxes, some of which were executed 25 years before the com- 
mencement of the suit, and the latest 9 years before, the court will 
refuse relief to the complainant on the ground of lâches, without regard 
to the State statute of limitations, and although fraud is chargea, where 
no adéquate excuse is shown for the delay. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Mississippi. 

The court adopts, with some changes and modifi-catlons, the statement of 
the case prepared by counsel for the Delta & Pine-Land Company. 

The Guarantee Trust & Safe-Deposit Company filed the bill in equity in 
this case on March 4, 1898, in the United States circuit court for the West- 
ern division of the Southern district of Mississippi, against the Delta & Pine- 
Land Company, the Yazoo & Mississippi Valley Railroad Company, the Delta 
Development Company, and others. This proceeding involves the question 
of the titles to the lands in controversy, consisting of many large tracts of 
wild and unoccupied timbe:' lands situated in several counties of the state of 
Mississippi. The appellani claims that its title to ail the lands in contro- 
versy is paramount, and insists that the claims of title made by the appel- 
lees, respectively, are simply clouds upon its title, and should be canceled and 
annuUed. The appellees claim différent tracts of lands in severalty, but their 
titles are ail derived through a common source. To this bill the appellees, 
the Delta & Pine-Land Company, the Yazoo & Mississippi Valley Railroad 
Company, and the Delta Development Company, filed gênerai demurrers. The 
original Ijill was then amended, and the demurrers were applied to the bill 
as amended. The circuit court sustained the demurrers, and, the complain- 
ant declining to further amend its bill, the original and the amended bills 
were dismissed, from which decree the présent appeal was taken. 

The Appellant's Claim of Title. 
It appears from the statements of the bill that thèse lands were donated 
to the state of Mississippi by the act of congress of September 28, 1850. 
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Between the years 1854 and 1860 they were sold and conveyed by the state 
to J. C. Grifflng, Jacob Thompson, and others. On November 23, 1859, the 
Memphis, Holly Sï)rlngs & Mobile Rallroad Company was Ineorporated by 
the State of Mississippi. The company was only authorized to own land 
necessary for the use of the road, except that It mlght hold lands conveyed 
to it by way of seeurlty for or in satisfaction of debts, or by donation, for 
a period not exceedlng flve years after the completion of the road. By the 
nineteenth section of its charter, the property of the company was exempted 
Irom taxation until the completion of its road, provided the work of con- 
struction was commenced wlthin two years, and completed within ten years, 
from the date of the passage of the act. By section twenty-one of sald act, 
the work of construction was to be commenced within three, and completed 
wlthin twelve, years from the passage of the act. Similar statutes Incor- 
porating said company were passed by the states of Tennessee and Alabama. 
On Pebruary 20, 1867, the act of September 28, 1859, was revived by the 
législature of the state of Mississippi, and the name of the company changed 
to the Memphis, Holly Sprlngs,- Okolona & Selma Rallroad Company. This 
act authorized the company to acqulre and own lands within flve miles of its 
road, provided they were acqulred by subscriptions for stock. On Decem- 
ber 31, 1868, the Selma^ Marion & Memphis Eallroad Company was ineor- 
porated by the state of Alabama, and within three years began the construc- 
tion of its road. On July 21, 1871, the Mississippi législature passed an act 
changing the name of the Memphis, Holly Sprlngs, Okolona & Selma Kailroad 
Company to the Selma, Marion & Memphis Rallroad Company, and author- 
ized the company to receive lands loeated anywhere in the state in subscrip- 
tion to its stock. The Alabama, Tennessee, and Mississippi companies were 
afterwards consolidated under the name of the Selma, Marion & Memphis 
Rallroad Company. In the year 1871 the lands in controversy were sold and 
conveyed by Grifflng, Thompson, and others to the Selma, Marion & Memphis 
RaUroad Company in subscription to stock. Prier to the transfer of the 
lands to the rallroad company by Grifflng, Thompson, and associâtes, they 
had been sold for the nonpayment of state and county taxes, and bought 
by the state in the years 1860, 1861, 1862, 1864, 1866, and 1868. On March 
16, 1872, the Mississippi législature passed an act providing that the auditor 
of the state should convey, for two cents per acre, ail the lands whlch 
had been acqulred by the said rallroad company from Grifflng, Thompson, 
and others, and whlch were then held by the state under sales for taxes, 
upon the condition that 25 miles of the road was completed. And it pro- 
vided, further, that, where the lands were held or claimed by any of the 
levée boards, the levée boards should arrange for the payment in levée 
bonds of any levée taxes that were due on the lands. On March 18, 1873, 
the auditor of the state conveyed thèse lands to the Selma, Marion & Memphis 
Rallroad Company, flndlng that sald rallroad company had acqulred said 
lands from the original bwners, and had constructed 25 miles of its road. 
On March 18, 1871, the three rallroad companies havlng consolidated as 
stated, the consolidated company, to wlt, the Selma, Marion & Memphis 
Railroad Company, exeCuted a mortgage on its rallroad franchises and equip- 
ment, and also on thèse detaehed lands, to secure a bonded debt of $4,400,000. 
On Deeember 18, 1874, Luke P. Blaekburn, one of the holders of the mort- 
gage bonds, for himself and the other mortgage creditors, flled a bill to fore- 
close this mortgage in the TJnited States circuit court for the Western dis- 
trict of Tennessee. On June S, 1879, a decree was made in sald proceed- 
ing, under whlch, on June 1, 1880, the railroad proper and its equipment, 
with ail the franchises of the railroad company, was sold, and purchased 
by J. J. Busby and other persons associated with him, who soon afterwards 
organized themselves, under the Mississippi statute of March 16, 1877, as the 
Memphis, Selma & Brunswick Rallroad Company. A decree was afterwards 
made on July 24, 1883, by the United States circuit court at Memphis, in the 
foreclosure proceeding, for the sale of thèse lands, and at said sale, made 
in front of the fédéral building in the clty of Memphis, by the proper offl- 
eers of the court, the Memphis, Selma & Brunswick Railroad Company be- 
came the purchaser, to: whlch a deed therefor was properly executed and 
delivered, and the sale and the deed executed thereunder were duly ratifled 



GUAEANTEE TRUST & SAFE-DEPOSIT CO. V. DELTA & PINE-LAND CO. 7 

and conflrmed by the court. On February 10, 1884, Jacob Thompson and 
others filed a blU in equity in the tfnited States court at Oxford, Iiliss., 
against the Memphis, Selma & Brunswick Railroad Company, and under this 
proceeding thèse lands were sold and purchased by Martin Kelly, O. H. P. 
Piper, W. P. Dunivant, and others. Thèse purchasers then conveyed the 
lands to the Memphis, Birmingham & Atlantic Eallroad Company. The 
Memphis, Selma & Brunswick Eallroad Company afterwards conveyed the 
lands to the appellant, in discharge of an indebtedness amounting to more 
than $600,000, and also procured a quitclaim deed to be made to the ap- 
pellant by the Memphis, Birmingham & Atlantic Railroad Company. It is 
thus seen that the appellant claims title to the lands. in controversy through 
the Selma, Marion & Memphis Eallroad Company, and through the Memphis, 
Selma & Brunswick Eallroad Company, the purchaser at the sale made under 
the decree of the United States circuit court for the Western district of 
Tennessee. 

The Titles of the Appellees. 

The averments of the bill in respect to the claim of tltle of the appellees 
are not elear and spécifie, but the foUowing facts. relating to their titles 
may be gathered from the statements of the amended bill: In paragraph 8 
of the amended bill it Is stated that the larger part of thèse lands bad been 
sold at tax sales and purchased by the state in the years 1860, 1881, 1862, 
1864, 1866, and 1868. And it is also stated in this paragraph that a small 
portion of the lands had been sold at levée tax sales to the levée boards. 
This is explained more fuUy in the fourteenth paragraph of the amended 
bill, which states. In efCect, that the défendants claim as their source of title 
that ail the lands were sold at liquidating levée tax sales, made at différ- 
ent times from the year 1858 to the year 1873, and were struck off to the 
board of levée commissioners. Thèse titles were subsequently acquired by 
purchase from the liquidating levée commissioners, severally, by E. C. Gor- 
don and the Memphis & Vicksburg Eallroad Company, at a sale made under 
a decree rendered by the ehancery court of Hinds county in the suit of Green 
against Gibbs et al. The lands purchased by E. C. Gordon were afterwards 
bought by the Delta & Pine-Land Company, and those purchased by the Mem- 
phis & Vicksburg Eailroad Company were subsequently acquired by the Yazoo 
& Mississippi Valley Railroad Company. The other défendants in the case 
purchased the lands claimed by them, respectively, from the Delta & Pine- 
Land Company and the Yazoo & Mississippi Valley Railroad Company. The 
lands were sold by Gibbs and Hemmingway, liquidating levée commission- 
ers, under the decree of the ehancery court of Hinds county, Miss., in the 
above-mentioned equity suit brought by Joshua Green and others against 
said commissioners. The purpose of the proceeding, which was begun prier 
to the year 1884, was to enforce the payment of the liquidating levée bonds 
issued under the act of February 13, 1867, by a sale of thèse lands then held 
in trust by the liquidating levée commissioners for the security of the bonds 
under the terms of said act. The lands were sold In 1875 for the gênerai 
State and county taxes of the year 1874, under the act of March 1, 1875, com- 
monly known as the "Abatement Act," and were bought in by the state. AU 
the lands were again sold at tax sales in the year 1883 for the gênerai 
current state and county taxes of the year 1882, and were purchased by the 
state. On March 14, 1884, an act was passed by the législature of the state 
giving the purchasers from the liquidating levée commissioners under the de- 
cree in the case of Green against Gibbs and Hemmingway, liquidating levée 
commissioners, an exclusive option to purchase said lands from the state 
within 12 months from the date of the passage of the act, upon payment 
of the taxes due on the lands. Under this statute the lands were sold and 
conveyed by the state to the vendors of the défendants. On March 2, 1888, 
an act was passed by the législature of Mississippi for the beneflt of the pur- 
chasers under the decree in the case of Green against Gibbs and Hemming- 
way, providing, among other things, that the auditor should exécute deeds 
from the state to said purchasers from the liquidating levy commissioners, upon 
payment of the taxes which accrued subséquent to their said purchase, which 
should convey the title to the lands, and bave the efCect of releasing ail 
taxes which âccrued prier to the purchase under said decree, and that any 
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ecMr or miscalculatlon of the audltor should not hare the effect of Invalidating 
the tltle, but that the land should be liable for any sueh deflclency in the 
amonnt stated. The deed of the auditor of the state was made prima faeie 
évidence of the valldlty of the title to the land conveyed. After July 1, 1888, 
deeda were made by the audltor to the appellees under the provisions of 
this act 

T, D Young, for appellant 

Edward Mayes, Frank Johnston, and T. A. McWillie, for appellees. 

Before PARDEE and SHELBY, Circuit Jndges, and MAXEY, 
District Judge. 

MAXEY, District Judge (after stating the facts as above). The 
questions submitted for our détermination arise upon the ruling of 
the circuit court in sustaining the demurrers interposed by the ap- 
pellees to the original and amended bills of complaint. The fourth 
cause of demurrer assigned by the appellees claims that the sale 
made under the decree of the United States circuit court for the 
Western district of Tennessee was void because the court was with- 
"ut jurisdiction to order the sale of lands situated within the state 
of Mississippi. The appellant, as a subséquent purchaser of the 
lands, relies upon the deed which was executed pursuant to the Ten- 
nessee decree as an indispensable link in its chain of title. It is 
obvious, therefore, that if that deed did not pass the légal title, the 
appellant is without standing in court; for although, under the laws 
of Mississippi (Gode 1893, § 500), a bill may be maintained in the cir- 
cuit court of the United States by a person not in possession against 
another who is also out of possession, as is the case hère, "still this 
does not make the complainant's rights any the less dépendent up- 
on title in him, nor does it put him in a position to hâve a cloud 
removed from a title which has no existence." Dick v. Foraker, 
155 U, S. 415, 15 Sup. Ct. 124, 39 L. Ed. 201. In Holland v. Challen, 
110 U. S. 25, 3 Sup. et. 501, 28 L. Ed. 56, it was said: «Undoubt- 
edly, as a foundation for the relief sought, the plaintifE must show 
that he has a légal title to the premises;" and in Prost v. Spitley, 
121 U. S. 557, 7 Sup. Ct. 1132, 30 L. Ed. 1012: "The necessary con- 
clusion is that Spitley, not having the légal title of the lots in ques- 
tion, cannot maintain his bill for the purpose of removing a cloud 
on the title." 

It is shown by the bill that the proceeding in the United States 
circuit court for the Western district of Tennessee was instituted by 
Luke P. Blackbum against the Selma, Marion & Memphis Kailroad 
Company. That company had issued interest-bearing bonds amount- 
ing to |4,400,O00 for the purpose of constructing, equipping, and put- 
ting in opération its line of railway contenjplated to extend into the 
States of Tennessee, Alabama, and Mississippi; and, to secure the 
payment of the bonds, it duly executed, on the 18th day of March, 
1871, a mortgage, conveying to trustées "ail its rights and fran- 
chises, together with àll property and real estate, its dépôts, ware- 
houses, roadbeds, and ail and every description of property, real and 
Personal, which it then owned, or might thereaf ter acquire, either by 
donation, subscriptiûn, or purchase." The lands in controversy, 
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which were wild, outlying lands, situated in several counties of the 
state of Mississippi, and which had been conveyed to the railroad 
Company by stockholders in payment of their subscriptions to the 
capital stock of the company, were embraced in the mortgage exe- 
cuted as above mentioned to trustées. As one of the bondholders, 
Blackburn flled his bill on behalf of himself and others on December 
18, 1874, and the trustées in the mortgage and ail proper and nec- 
essary parties were brought before the court. On the 3d day of 
June, 1879, a decree of f oreclosure was passed, under and by virtue of 
which, on June 1, 1880, "ail the rights, franchises, roadbeds, dépôts, 
and equipments of the road were sold and bought by J. J. Busby" 
and associâtes. But the lands in controversy were not included in 
this sale. "After," it is alleged in the amended bill, "ail proper in- 
terlocutory orders and decrees had been regularly taken and entered 
in the case, to wit, on the 24th day of July, 1883, a decree was duly 
entered in said cause, under and by which the lands acquired by the 
Selma, Marion & Memphis Eailroad Company [the same as involved 
herein] were, after due advertisement, sold in légal subdivisions by 
the proper officers of the court iu front of the fédéral court building 
in the city of Memphis, and were bought by the said Memphis, Sel- 
ma & Brunswick Eailroad Company, to whom a deed therefor was 
properly executed and delivered, and which sale and deed there- 
under was confirmed by proper order of the court." It is not dis- 
tinctly alleged what ofQcer of the court sold the lands. Counsel for 
the appellant, on page 2 of his brief, states that the sale was made 
by the clerk of the court; but, as such sales are ordinarily made in 
chancery suits by a master or commissioner, the natural meaning 
of the allégation, that the lands were "sold by the proper offlcers of 
the court," would be that the sale was efEected by the ofiScers usu- 
ally authorized to make it, to wit, a master or commissioner. And 
it may be said that "a sale made by a spécial master, under the 
direction of a court of chancery, is not a sale made by either of the 
parties to the litigation or under his direction. The master is a rep- 
résentative of the court, as a marshal or sheriff is in an action at 
law. He is not under the control of either party. He is not the 
agent of either to make the sales." Mining Co. v. Mason, 145 TJ. S 
361, 362, 12 Sup. Ct. 887, 36 L. Ed. 732, citing authorities. 

It will thus be observed that the decree in Blackburn v. Eailroad 
Co. (C. C.) 3 Fed. 689, did not operate directly upon the trustées or 
the railroad company, by requiring conveyances to be made by them, 
but, partaking of the nature of a proceeding in rem, it acted im- 
mediately upon the property, and was to be executed through the 
instrumentality of independent officers appointed by the court. A 
writ of assistance, issued by the court in Tennessee to put the pur- 
chaser at the sale made by the master in possession of the property, 
would be whoUy inoperative, because such process could hâve no 
extraterritorial eflfect. Toland v. Sprague, 12 Pet. 300, 9 L. Ed. 
1093; Picquet v. Swan, 5 Mason, 40, Fed. Cas. No. 11,134; Ex parte 
Graham, 3 Wash. C. C. 456, Fed. Cas. No. 5,657; Chittenden v. Dar- 
den, 2 Woods, 437, Fed. Cas. No. 2,688; Walker v. Lea (C. C.) 47 
Fed. 645. See, also, Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565. 
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NotwitJistandiiig the liviaftt of power in a court of one state to de- 
liver by its procçiss tàe possession of land in another, it is nevertlie- 
less a recognized and açcepted doctrine :that a court of equity, sit- 
ting in a state and having jurisdiction of the person, may decree a 
conveyance by him of land in another state, and may enforce the 
decree by proeess against the défendant. MuUer v. Dows, 94 U. S. 
449, 24 L. Ed. 207; Massie v. Watts, 6 Cranch, 148, 3 L. Ed. 181; 
Pennoyer v. Neff, supra. In the case of Massie v. Watts, 6 Cranch, 
a,t page 159, and 3 L, Ed., at page 186, Mr. Chief Justice Marshall, 
after reviewing the English décisions, announced the gênerai doctrine 
in the following language: "Upon tlie authority of thèse cases, and 
of others which are to be found in the books, as well as upon gênerai 
principles, this court is of opinion that in a case of fraud or trust 
or breach of contract the jurisdiction of a court of chancery is sus- 
tainable whereyer the person be found, although lands not within the 
jurisdiction of that court may be aflected by the decree." In such 
çaseis the decree opérâtes upon the person, not upon the thing, and 
the person is required to exécute it under the pains and penalties of 
con^einpt for disobedience. Where, however, it is sought by the de- 
cree to efifect a transfer of the title to land lying within another 
jurisdiction, by directing its sale by a master, who is not clothed with 
th^ title, the decree in such case opérâtes upon the thing, and does 
not devest the title of the owner; the master being, as we hâve seen, 
a mère représentative of the court, not under the control of either 
party, nor the agent of either to make the sale. In the case last 
mentioned the deed is simply inoperative to pass the title; for, to 
judicially devest the title to real estate ont of one person and place 
it in another, the holder of the title must be before the court, and 
the decree must operate upon the person by requiring him to make 
the conveyance. This principle is elementary, and should hâve spé- 
cial application to decrees rendered by the courts of one state authoriz- 
ing the transfer of title to ïands lying within the limits of another 

In Watts V. Waddle, 6 Pet. 389, 8 L, Ed. 437, the facts, briefly stat- 
çd» wei;e as f ollows : Watts, in order to obtain the légal title to a 
tract pi land claimed by Robert Powell's hoirs, instituted a suit in 
chancery in the United States circuit court for Kentucky against the 
heirs, and obtained a decree for the land. In pursuance of the decree, 
a commissioner appointed by the court executed to Watts a convey- 
ance. The question, among others, arose whether the decree vested in 
Watts the légal title. At pages 400, 401, 6 Pet., and page 442, 8 L. 
Ed., the court said: 

"But the most décisive objection to tlie decree against Powell's helrs Is, It 
Is contended, that it does not v^st the légal tltle in Watts. A decree cannot 
operfeté "beyond the state In which the jurisdiction is exercised. It is not in 
the power of one state to preserîbe the mode by which real property shall 
be conveyed in another. This principle is too clear to admit of doubt; but It 
is Insisted that, the decree executed by the commissioner under the decree, by 
vJrtue of a statiite pf Kentucky, was a légal conveyance In that state, and as 
such, by a statùtor^ provision, is good in Ohlo. The words of the statute re- 
ferred to are 'that ail deedSv mortgages, and other instruments of writing for 
the conveyance of landsirtenements and heredltaments, situate, lying and being 
within this state, which hereaf ter may be made and executed, and acknowl- 



GUARANTEE TRUST & SAFE-DEPOSIT CO. V. DELTA A PINE-LAND CO. 11 

edged or approved in any other state, territory or country, a^reeably to the 
laws of such State, territory or country, or agreeably to the laws of ttils 
State, such deed, mortgage, or otlier instrument of writing shaH be valld in 
law.' ïhe deed exeeuted by tlie commissioner in this case must be consid- 
ered as forming a part of tbe proceedings in ttie court of chancery, and no 
greater effeet can be given to it than if tlie decree Itself, by statute, was 
made to operate as a conveyance in Kentucliy, as it does in Obio. Ttie ques- 
tion then arises whetlier, by a fair construction of the above provision, it ia 
in the power of a court of equity, sitting in Kentucliy, by force of its decree, 
to transfer real estate in Ohio. Can this efEect be given to such decree by 
this statute? It is believed that no state in the Union bas subjected the real 
property of its citizens to the exercise of such a power. Neither sound pol- 
icy nor convenience can sustain this construction, and, unless the language of 
the statute be imperative, no court can sanction it. The législature of Ohio 
could never hâve intended, by this provision, to place the real property of the 
citizens of that state at the disposition of a foreign court. The language used 
in the act does not require sach a construction. It refers to deeds exeeuted 
by individuals in any other state, and not to conveyances made by the decree 
of a court of chancery. This is the true import of the section, and it does 
not appear that the courts of Ohio hâve given it a différent construction. 
Thus construed, it promotes the convenience of nonresidents who own lands 
in Ohio, and may désire to convey them, and in no point of view can it operate 
injuriously to the Interests of citizens of the state. In this view, it appears 
that Watts did not acquire the légal title from Powell's heirs, under the deed 
of the commissioner, and consequently he was unable to convey the légal title 
to Waddle." 

In Watkins v. Holman, 16 Pet. 23, 10 L. Ed. 873, an administratrix, 
having dnly taken out letters of administration in Massacliusetts, 
was licensed and empowered by the Massachusetts court to make a 
deed to lands situated in Alabama. Discussing the validity of this 
deed, Mr. Justice Mcljean, speaking for the court (at page 57, 16 Pet., 
and page 886, 10 L. Ed.), said: 

"That this deed is inoperative Is clear. It was exeeuted by the adminis- 
tratrix under a decree or order of the suprême court in Mtissachusetts and 
by virtue of a statute of that state. The proceeding it is not pretended was 
authorized by any law of Alabama. And no principle is better established 
than that the disposition of real estate, whether by deed, descent, or by any 
other mode, must be governed by the law of the state where the land is situ- 
ated. A court of chancery, acting in personam, may well decree the convey- 
ance of land in any other state, and may enforce their decree by process 
against the défendant. But neither the decree itself, nor any conveyance under 
it, except by the person in whom the title is vested, can operate beyond the 
jurisdiction of the court." 

The principle is clearly stated by the court, through Mr. Justice 
Field, in Corbett v. Nutt, 10 Wall., at page 475, and 19 L. Ed., at page 
979: 

"In this case it appears to be conceded that the suprême court of the Dis- 
trict of Columbia exceeded its authority in appointing McPherson trustée in 
place of Nutt of the land in Virginia. That court could not, by the mère 
force of its decree, transfer the title to land lying without its jurisdietion from 
the party in whom it was vested by the will of Mrs. Hunter. A court of eq- 
uity, acting upon the person of a défendant, may control the disposition of 
real property belonging to him situated in another jurisdietion, and even in 
a foreign country. It may decree a conveyance, and enforce its exécution by 
process against the défendant; but neither its decree, nor any conveyance 
under it, except by the party in whom the title is vested, is of any efficacy 
beyond the jurisdietion of the court. This is familiar law, and was declared 
by this court in Watliins v. Holman, the court observing that 'no principle 
was better established than that the disposition of real estate, whether by deed, 
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dèfecètit, or by any otîier mode, must be governed by the îaw of the state 
where the land Is sltuated.'" 

Bpyce V. Grundy, 9 Pet. 275, 9 L. Ed. 127, was a case where the 
tJnited. States circuit court for the district of West Tennessee had 
rendered a decree which created a lien upon land in Mississippi, and 
ordered a sale of the land to be made in Mississippi in discliarge of 
the lien. In holding the decree erroneous, the court, among other 
things, said: 

"Another objection Is to that part of the decree which créâtes a lien upon 
the land In controversy lylng In another state, and decrees a sale for a dis- 
charge of the lien. We are of opinion that the decree is erroneous in this 
respect. In the flrst place, the court had no Jurlsdiction to decree a sale to be 
made of land lylng in another state by a master acting under Itsi own author- 
Ity." Story, Confl. Laws, § 543. 

The priuciple thus declared has been adhered to and emphasized 
by the state courts in the foUowing cases: Poindexter v. Burwell, 
82 Va. 507; Wimer v. Wimer, Id. 890, 5 S. E. 536; Farmers' Loan 
& Trust Co. V. Postal Tel. Co., 55 Conn. 334, 11 Atl. 184; Eobinson 
V. Johnson (Tenu. Ch.) 52 S. W. 704; Burniey v. Stevenson, 24 Ohio 
St. 474; Page v. McKee, 3 Bush, 135. 

We quote from but one of the cases last cited. In 55 Conn., at 
page 335, and 11 Atl., at page 185, the suprême court of errors of 
Connecticut made the foUowing statement of the principle: 

"The courts of our state wlU not recognize the right of courts in other 
States to afCect dlrectly the, title to real estate In the former. The most 
that can be done Is to allow foreign courts having Jurisdiction of the par- 
ties to compel eonveyances by the owner, ànd recognize as valîd titles so ac- 
qulred. We are aware of no case that has gone so far as to recognize the 
validity of a deed glven by a référée or other offlcer of court by autbority 
of law In another Jurlsdiction, The rule seems to be that the courts of each 
state hâve exclusive Jurlsdiction to settle the tltle to lands wlthin Its own 
llmlts." 

But it is claimed by counsel for the appellant that Muller v. 
Dows, 94 U. S. 444, 24 L. Ed. 207, has oven-uled or modified the 
earlier cases decided by the suprême court. In this view we are 
unable to concur. The suit in that case was brought by the 
trustées named in the mortgage. The Chicago & Southwestern 
Kailway Company was one of the défendants. A part of its rail- 
way was in Missouri, and the mortgage which the bill sought to hâve 
foreclosed covered that part, as well as the part in the state of lowa. 
The court decreed a sale of the entire property covered by the mort- 
gage, and directed the master, who was ordered to make the sale, 
to exécute a deed to the purchaser. The mortgagor was also direct- 
ed to make a conveyanee to the purchaser in further assurance. 
Upon appeal the decree was afiSrmed. It will be observed that the 
railway, extendiiig into two states, was sold in its entirety; that the 
trustées werercçmplainants in the suit seeking a sale of the prop- 
erty; and that the mortgagor was required also to exécute a deed 
to the purchaser. The court seemed to lay stress upon the fact that 
the sale was made at the instance of the trustées, who, notwith- 
standing thé àppeal, could also be directed by the trial court to join 
in a conveyanee. In discussing the question the court (at page 450, 
94 U. S., and page 209, 24 L. Ed.) observed: 
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"The mortgagors hère were withln the 5iirlsdiction of the cotirt. So were 
the trustées of the mortgage. It was at the Instance of the latter the master 
was ordered to make the sale. The court mlght hâve ordered the trustées to 
make it. The mortgagors who "were foreclosed were enjoined against claim- 
Ing property after the master's sale, and dlrected to make a deed to the pur- 
chaser in further assurance, and the court can direct the trustées to make a 
deed to the purchaser in confirmation of the sale. We cannot, therefore, 
déclare void the decree which was made." 

The case of McElrath v. Railroad Co., 55 Pa. St. 189, cited with 
approval in Muller v. Dows, supra, and relied upon by the appel- 
lant, is in harmony with the views which we hâve expressed. There 
the trustée in the mortgage, who had brought the suit, was author- 
ized to sell a railroad which was partly in West Virginia and partly 
in Pennsylvania. And in making the order the court used this lan- 
guage: 

"Without deciding what estate would pass by the trustee's sale under the 
mortgage, we are of opinion that we can by our decree, operating upon the 
trustée himself, authorize and compel him to sell and convey whatever inter- 
est of the railroad company will pass under the terms of the mortgage." 

In the présent case the validity of the sale of the Selma, Marion 
& Memphis Railroad is not in question. That road, with ail its 
rights, franchises, roadbeds, dépôts, and equipments, was sold on 
June 1, 1880, more than three years prior to the sale of the lands in 
controversy, and with its sale we hâve no concern. It was under 
the decree of July 24, 1883, that the lands were sold, ail being wild 
and uncultivated, and ail situate in the state of Mississippi. Thus 
Muller V. Dows is clearly distinguishable from this case. Not only 
soj in Blackbum v. Railroad Co. a bondholder brought the suit, 
and the trustées in the mortgage were made défendants. Neither 
the trustées nor the mortgagor were required to exécute conveyan- 
ces to the purchaser, and the sale rests alone for its validity upon 
the deed of an offlcer of the court, presuraably a master, executed 
pursuaut to the court's decree. 

Our conclusion is that the deed of the master did not pass the 
légal title of the Selma, Marion & Memphis Railroad Company to 
the lands so attempted to be conveyed. 

We might well rest our décision upon the question above discussed. 
But there is another objection, apparent upon the face of the original 
and amended bills of complaint, which is fatal to the appellant's right 
of recovery in this proceeding. The lands in controversy were con- 
veyed by the state of Mississippi to Jacob Thompson and associâtes 
between the years 1854 and 1860, and by the latter transferred to the 
Selma, Marion & Memphia Railroad Company in 1871. Before, how- 
ever, the exécution of the deed by Thompson and associâtes, the lands 
had been sold for the nonpayment of taxes, and bought in by the state 
in the years 1860, 1861, 1862, 1864, 1866, and 1868. By an act of 
the législature of Mississippi passed on March 16, 18T2, the auditor 
of the state was authorized, upon certain prescribed considérations, 
to convey to the railroad company the lands which had been previously 
transferred to it by the Thompson deed. Pursuant to this législative 
enactment, the auditor, on March 18, 1873, conveyed to the railroad 
company such title as the state possessed. It was by virtue of the 
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deeds âbote recited that the Selmaj Manon & Memphis Eailroad Corn- 
i^ny; held its title, wMch, as we hâve seen, was attempted to be 
pf^dfti^ tHe Memphis, Selma & Brunswick Eailroad Company by tbe 
maeter's deed in X883. Subsequently, and for a valuable considéra- 
tion, tiie appellant acquired the title aï the last-named company. It 
is forther shown by the bills that the titles of the appellees had their 
inception in purchases of the lands, in 1873, by the board of liquidat- 
ing letee commissipnérs, at sales at whieh they were sold for de- 
linquent taxes accruing for ibe years 1858 to 1873. Under an act 
of the législature passed in 1875, and known as the "Abatement Act," 
the lands were again sold for nonpayment of taxes due for 1874 and 
purchased by the state, and it is charged that the appellees reîy upon 
that purchase by the state as one of their sources of title. On Febru- 
ary 20, 1877, Joshua Green, as a holder of bonds issued by the board 
of liquidating levée commissioners, flled on behalf of himself and 
others a bill in the chancery court of Hinds county. Miss., against W. 
H. Gibbs, auditor, and W. L. Hemmingway, treasurer, of the state, 
as the successors of the rights, powers, and liabilities of the board of 
liquidating levée commissioners, by whieh it was sought to hâve the 
lands previously purchased by the board at tax sales, as above men- 
tioned, sold, and the proceeds applied to the payment of the bonds. 
A decree was rendered ordering a sale of the lands, and upon appeal 
to the suprême court of the state the decree was aflarmed. The lands 
were sold In obédience to the decree, and the title thereby acquired 
passed by subséquent mesne conveyances to the appellees. But, the 
appellees failing to pay the taxes due for the year 1882, the lands 
were again sold for the delinquent taxes, and the state became the 
purchaser, It is further charged that the appellees thereafter pro- 
cured the passage. of two acts by the législature of Mississippi, one in 
1884 and the other in 1888, under and by virtue of whieh deeds were 
executed by the auditor conveyingto the appellees the state's title, 
the deed, under the latter act, having been executed after July 1, 1888. 
It will also be noted that the bills charge fraud and collusion in the 
institution and prosecution of the suit of Green against Gibbs and 
Hemmingway, as well as in référence to the subséquent nonpayment 
of taxes and the passage of the act of 1884. The bills charge that 
the sales, judicial decrees, législative acts, and ail other évidences 
and muniments of title relied upon by the appellees are nuUities, and 
seek to hâve them canceled, and the cloud thereby operating upon its 
title removed. It will thus be observed that 25 years after the acqui- 
sition of the title to the lands by the board of liquidating levée com- 
missioners, approximately 20 years after their purchase by the ap- 
pellees under the decree in the suit of Green against Gibbs and Hem- 
mingway, and more than 9 years; after the exécution of the deed to 
the appellees by the auditor of the state under the act of 1888, the 
appellant seeks for the flrst time to vacate the tax deeds, judicial 
proceedings, and législative enactments whieh culminated in its di- 
véstiture pf title, without tendering anything approaching an adéquate 
excuse for its long continued silence. It does make a feeble attempt 
to justify or excuse its delay on the ground that, under its charter of 
incorporation, the Selma, Marion & Memphis Bailroad Company was 
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thought by counsel to be exempt f nom the payment ol taxes. Acting 
under tais belief, tbe appellant allèges that, being a nonresident cor- 
poration with no agents in the state of Mississippi, it gave tbe matter 
no immédiate attention until its supposed period of exemption was 
about to expire. It does appear, bowever, by plain inf erence from the 
allégations, that it was advised that the tax exemption would expire 
about the year 1884, and yet it failed to act until the year 1898. 
While fraud is charged in the bills, no reason is given for its failure 
to act promptly upon its discovery. It further attempts to explain 
its lâches upon the theory that the suit of Ford v. Land Go. (G. G.) 
43 Fed. 181, which involved questions similar to some of those 
involved in the présent litigation, relieved it from the necessity of 
proceeding earlier in the assertion of its rights. But it is obvious 
that reliance cannot be placed on that suit to excuse the négligence 
of the appellant, because it is expressly alleged in the amended bill 
that the décision in Ford v. Land Go. "waa in no way conclusive 
against it, as many questions of both law and fact, which it hère re- 
lies upon, were not passed upon, or even presented, in that case." 

Without, theref ore, deciding whether the présent suit is barred by 
the statutes of limitation of Mississippi, we are clearly of opinion, 
in View of the facts of this case, that a court of equity should not grant 
relief to the appellant at this late day. The delay has been too pro- 
longea to invoke the aid of the chancelier, since "nothing can call 
forth this court in activity but conscience, good faith, and reasonable 
diligence. Where thèse are wanting, the court is passive, and does 
nothing." Sullivan v. Bailroad Go., 94 U. 8. 806, 24 L. Ed. 324; 
BrownV. Buena Vista Go., 95 U. S. 157, 24 L. Ed. 422; Galliher v. 
Cadwell, 145 U. S. 368, 12 Sup. Gt. 873, 36 L. Ed. 738; Speidel v. 
Henrici, 120 U. S. 377, 7 Sup. Ot. 610, 30 L. Ed. 718; Badger v. Badger, 
2 Wall. 87, 17 L. Ed. 836; Pennsylvania Mut. life Ins. Go. v. City of 
Austin, 168 U. S. 685, 18 Sup. Ot. 223, 42 L. Ed. 626, citing numerous 
authorities. In Badger v. Badger, 2 Wall, at pages 94, 95, and 17 
L. Ed., at page 838, the rule is stated by Mr. Justice Grier, speaking 
for the court, in the foUowing language: 

"Courts of equity, lu cases of concurrent jurisdlctlon, consider tliemselves 
bound by the statutes of limitation which govern courts of law in lilse cases, 
and this rather in obédience to the statutes than by analogy. In many other 
cases they act upon the analogy of the like limitation at law. But there Is a 
défense peculiar to courts of equity founded on lapse of tlme and the staleness 
of the claim, where no statute of limitation govems the case. In such cases, 
courts of equity act upon their owa Inhérent doctrine of discouraging, for the 
peace of Society, antiquated demanda, and refuse to interfère where there 
has been gross lâches In prosecuting the claim, or long acqulescence in the 
assertion of adverse rights. Long acquiescence and lâches by parties out of 
possession are productive of much haidshlp and injustice to isthers, and can- 
not be excused but by showing some actual hlndrance or impediment, caused 
by the fraud or concealment of the parties In possession, which will appeal 
to the conscience of the chancellor. The party who maires such appeal should 
set forth in his blll speciflcally what were the Impedlments to an earlier prose- 
cution of his claim; how he came to be so long ignorant of his rights, and 
the means used by the respondent to ftaudulently keep him in Ignorance; and 
how and when he flrst came to a knowledge of the matters alleged in his bill; 
otherwise, the chancellor may justly refuse to considei his case, on his own 
showing, without inquirlng whether there is a demuirer or formai plea of the 
statute of limitation contained in the answer." 



16 104 FEDERAL REPORTER, r 

In concluding; onr considération of tliis case, we take the liberty 
ot commenâing to tiié appellast an attentive perusal of the opinion in 
Ford V. Land Cq., 164 U. S. 662, 17 Sup, Gt. 230, il h. Ed. 590, wîiere 
the question of title to the lands in controversy seéms to hare been 
adjudicated in favor of the appellees. If that case be not décisive of 
this, it f ails short of the danger line by scarcely a hair's breadtL The 
decree of the circuit court is affinaed. 



RAMSDELL v. NATIONAL EIVET & NOVEI/TT 00. et aL 
(Circuit Court, D. West Vlrglul». October 6, 1900.) 

EVIDKSCB^PboCEEDIKGS OÏ- UORPORATlONB— RHCOEDS, 

Under Code W. Va. a 53, § 52, whlch requlres Cqrporatlons to keep 
records of thelr proceedlngs, the records of a corporation of that state 
cônstltute the best évidence of facts whlch should be shown thereby, such 
àé the Aames of incor^rators and officers, the action tàken at meetings, 
etc." ' : 

On Exceptions to Master's Beport. 

Hoadiey, Lanterbach & Johnson and Walker & Syme, for plaintiff. 
Chilton, McCorkle & Ghilton and Dill, Seymour & Kellogg, for 
défendants. 

JACKSON, District Judge. This case is now heard upon excep- 
tions tO the master's report. The first exception taken by the plain- 
tiff to the report insists that there is no évidence to sustain thé conclu- 
sion of the master that the corporation was organized on the 5th day 
of October, 1891. The certificate of incorporation was issued by the 
secretary of state of West Virginia on the llth day of September, 
1891, ajidthe évidence of H. B. Haigh, at page 2 of the défendants' 
dépositions, shows that on the 28th day of September, 1891, spécial 
notice was given by a majority Of the incorporators, by publication 
in the New York Evening Post, of a "ûïeeting of the stockholders of 
the National Eivet and Novelty Company at the ofSee of Ernest 0. 
Webb, 181 Broadway, New York Cityj on October 5th, 1891, at 4 
o'clock p. m., for the purppse of èlecting a board of directors, mak- 
ing and adopting byrlaws, and transacting any other business which 
may be lawfully done in gênerai meeting." The witness testifies 
that that' meeting was held, and that there were présent a majority 
of thé iiiit:Drporators of thè défendant company, and that there was 
an élection of offlcers fpr the company. There is an exception to 
this finding of the master, and I présume the exception is founded 
upon the fact that there wére no records or minutes of any character 
produçjfed Ijefore the master for thè purpbse of showing what tran- 
spired ^ttïtat meeting. As tp tie fact that the meeting was held, 
I do not deem iti important that the records of what transpired at 
the meeting should bé produced. That is an independent fact, 
which may be proven by any witness who was présent (that the 
fliéeting was held), but ^|hjat transpired at that meeting, or after the 
organization of the company, should be a matter of record as pro- 
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vided for in section 52, c. 53, of the Code of West Virginia. In tliis 
connection it is contended by counsel for the plaintiff that the de- 
fendant Company has never complied with the laws of the state of 
West Virginia in appointing an attorney in fact, as required by the 
statute, so that process could be served upon said attorney in fact. 
I do not regard this as material to the questions now before the 
court. A failure upon the part of the company to comply with the 
provisions of the laws of the state in regard to the organization of 
corporations is a matter for the state to deal with. The commis- 
sioner was required by the decree to ascertain by whom the cor- 
poration was organized, and under that requirement he flnds that it 
was organized by the following persons: Ernest C. Webb, H. S. 
Keynolds, George P. Benjamin, A. M. Brush, Walter Snyder, J. H. 
Snyder, H. C. Mechling, and H. B. Haigh. To support bis flnding 
the master relies upon the déposition of H. B. Haigh. This évi- 
dence is, in the opinion of the court, entirely insufficient to sustain 
any such finding. What transpired at the meeting of the incor- 
porators, and each and every act of the incorporators, must neces- 
sarily be a matter of record, as provided for and required by the acts 
of assembly supra. The master makes no référence to the produc- 
tion of the minutes and records of the proceedings that took place 
on the 5th day of October, 1891, nor is any légal reason given why 
such records are not produced, if any in fact exist. 

The flrst, second, third, and flfth exceptions taken by the plaintiff 
to the master's flnding are based upon the fact that thèse records 
were not produced, so as to disclose who of the incorporators were 
présent, and who were elected oificers of the company. The court, 
for the reasons assigned, is of opinion to sustain the exceptions to 
the master's report as to so much of his flnding as is based upon 
paroi évidence in the case of what transpired at the meeting of the 
incorporators when it is claimed the company was organized. As 
to the remainder of the exceptions taken, the court is of opinion to 
postpone its action upon them until the flnal hearing of the cause, 
as the exceptions involve the merits of the controversy, and for the 
additional reason that, if it should appear from the master's report 
hereafter to be flled that the company was never organized accord- 
ing to law, then there would be no neeessity for the court to con- 
sider the other exceptions flled in this cause. And, inasmuch as one 
of the prayers of the bill is to require the défendants to produce the 
records and minutes of their proceedings, it is ordered that the de- 
fendant company produce before the master ail the minutes and 
records of their proceedings from and including the organization of 
the company down to the commencement of this action, upon pain 
and penalty of having their answer stricken from the records of this 
case if they fail or neglect to do so. 
104 F.— 2 
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; ;.;•:, '.i,ui Wi.. .SAVAGE v..:WORSHAM. 

' (Circuit Court, S. D. Callfomla. April 4> 1892.) 

1. EquiTY— PiBAiHN»— Insufpicibncy of Bill. 

A blll is deUiurrable whlch Is sb' dëf ectlvely drawn that it Is Impossible 
fof thè cotirt to détermine the questions attempted to be presented for 
rdecislon. , , , 

3. PtiBLic; Lands— Suit to DBTBBiimB Privatb RiqiHts— Jobisdiction op 
• Coni^Ts. 

A suit In equlty cannot be malntalned to détermine the rlgbts of the par- 
ties in a tract of land so long as the tltle to such land remains in the 
United States, and a contest between the parties In respect to it Is stlll 
pendlng in the land department. 

In Equity. On demurrer to biU, 

Wm. E. Savage, in pro. per. 
J. S. Cbapman, for défendant, 

KOSS, District Judge, The bill îs so defectively drawn as to 
make it iippossible for the court to détermine the questions at- 
tempted tp be presented for décision. The facts of the case should 
be stated in ordinary and concise language, unaccompanied by mat- 
ters ôf argument, which hâve no place in a pleading. If the com- 
plainant relies upon a mistake of law on the part of the oiBcers 
of theiland departnient of the government, the bni must contain 
a clear statement of such mistake, and if fraud is relied upon the 
facts çoaistituting the fraud must be set out. It neéds no argument 
to show that the mère use of the words "fraud" and "fraudulent" 
to stigmatise acts which are adverse to complainant's view of his 
own rights is insufficient. i ; v 

It may be added that it would ^em from the bill that the title 
to the lapd in question J^ still in the United 81;ates, and that the 
contest between complaîhant and iespondent in respect to it is yet 
pendiçg in.the land department If so, it is clear that the suit 
cannot bjB maintained. "After the IJnited States has parted with 
its title, apdi the individual has become vested with it, the equities 
subject tôj which he holds may be enforced, but not before." John- 
son v^ Towsley, 13 Wall. 72, 20 L. Ed. 485; Shepley v. Cowan, 91 
U. S. 330, 23 L. Ed. 424; Marquez v. Prisbie, 101 U. S. 473, 25 L. Ed. 
800. Demurrer sustained. with leaye tp complainant to amend with- 
in the usual time. 



SAVAGE y. WOKSHAM. 

: (Circuit Court, S. D. (Jallfomla. October 3, 1892.) 

Equitt Pleading— Amendmbnt of Bill— Stating Inconsistent Causes oï 
Action. 

Where the object sought by a blll was to establlsh a trust In complain- 
ant's favor in a tract of land, and to compel the défendant to convey the 
tltle thereto to complainant. on the ground that, through fraud and irregu- 
larities, défendant had been permltted to enter the land from the United 
States, a second pleading, whlch seeks to quiet the complainant's title 
to the land, cannot be regarded as an amendment of the original biU, 
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which may be filed under leave to amend, slnce it not only states a différ- 
ent cause of action, but one whlch dépends for its support on a différent 
and inconsistent state of facts. 

In Equity. On motion to strike eut amended bill. 

Wm. E. Savage, in pro. per. 

J. S. Chapman, for défendant. 

KOSS, District Judge. "To strike ont the entire substance and 
prayer of a bill, and insert a new case by way of amendaient, leaves 
the record unnecessarily incumbered with the original proceedings, 
increases expenses, and complicates the suit. It is far better to 
require the complainant to begin anew. To insert a wholly différ- 
ent case is not properly an amendment, and should not be considered 
wlthin the rules on that subject." Shields v. Barrow, 17 How. 
130, 15 L. Ed. 158; Hardin t. Boyd, 113 U. S. 764, 5 Sup. Ct. 771, 
28 L. Ed. 1141. A mère perusal of the original and amended bills 
in this case shows that the causes of action attempted to be stated 
in them are essentially unlike, and proceed upon entirely différent 
théories. The subject of the suit is a certain 40-acre tract of gov- 
ernment land. The original bill, among other things, alleged the 
complainant's entry upon, improvement and possession of, the land, 
and varions steps taken by himself and the respondent looking 
to the acquisition of the government title to it, resulting in a con- 
test between them in the United States land department; and com- 
plainant sought thereby to impose a trust in his favor in respect 
to the land on the ground of fraud, errors, and irregularities com- 
mitted by the respondent and by the land department in the matter 
of such contest. A demurrer to the original bill was sustained 
by the court on the ground that it was so defectively drawn as to 
make it impossible for the court to détermine the questions attempt- 
ed to be presented for décision, and because it seemed from the aver- 
ments of the bill that the title to the land in question was still 
in the United States, and that the contest between complainant 
and respondent in respect to it was still pending in the land de- 
partment. Leave was given the complainant to amend his bill, 
and pursuant to that permission he filed what is styled an "amended 
complaint," in which it is alleged that the complainant is now, 
and has been for the past seven years, in the possession and entitled 
to the possession of the tract of land in controversy, and claims 
title thereto under sections 2289, 2290, 2291, and 2372 of the Ee- 
vised Statutes of the United States; that the respondent claims 
and asserts an interest in the land adverse to the complainant, 
which claim is without right; and that respondent has not any es- 
tate, right, title, or interest therein. The prayer is that the re- 
spondent be required to set forth the nature of his daim; that it 
be decreed to be invalid; that respondent be enjoined from assert- 
irig any right or claim thereto adverse to complainant ; and that com- 
plainant be adjudged to be "entitled to the ownership and posses- 
sion of said tract of land." The question of the sufQciency of this 
pleading as a bill to quiet title is not now presented, for the présent 
motion is one to dismiss the "amended complaint" on the ground 
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that the cause of action tiierein attempted to be stated îs in îts 
nature and substance différent îrom that attempted to be set out in 
the original bill, and theref ore cannot be regarded as an amendment 
of the bill. 

The motion must be granted. The original bill proceeded upon 
the theory that, by reason of fraud, irregularities, and errors com- 
mitted by the respondent and by the offieers of the land department 
of the government, the respondent had been permitted to enter 
the land in question, which the complainant had become entitled 
to by reason of his compliance with the laws in relation to the acqui- 
sition of such lands, and the object sought by the bill was to estab- 
lish a trust in complainant's favor in respect to the land, and to com- 
pel the respondent to convey the title thereto to complainant. A 
suit to quiet title proceeds upon an entirely différent theory. The 
very object of such a suit is to protect the owner of the légal title 
f rom bejitg disturbed in his possession or harassed by suits in re- 
gard to that title. It is so essentially différent from a suit to estab- 
lish a trust in respect to land, and to compel the conveyance of the 
légal title, that, under the equity practice, a suit to quiet title cannot 
be maintained without clear proof that the légal title as well as 
possession is in the plaintiff. Frost v. Spitley, 121 D. S. 556, 7 Sup, 
et. 1129, 30 L. Ed. 1010, and cases there cited. The motion to strike 
out the so-called "amended complaint" must theref ore be sustained. 
Ordered accordingly. 
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PAOIFIC LAND & IMPROVEMBNT CO. v. ÏÏLWOOD OIL CO. et al. 

(Circuit Court, S. D. Callfornia. September 24, 1900.) 

1 Equity— RiGHT to Pebmminaky Relief. 

A court of equity wlll not deprive a défendant of property In his posses- 
sion on a prellminary hearing, elther by the grantlng of ^n Injunction or 
the appointment of a recelver, unless strong and clear equitles are shown 
Inbçhalf of the complainant. 
2. Public Lands— Equitable Relief to Claimant— Fraudulbîtt Enïry. 

A claimant of land entered under Act June 4, 1897 (30 Stat. 36), In 
lieu of land sJtuated withln a forest réservation, on an aflldavit stating 
Its nonmlneral eharacter, that It was free from mlning clalms, and was 
entered for agrlcultural purposes, wlll not be granted relief in equity 
agaipst another claimant in possession under an oil placer mining loca- 
tion, made prior to such entry, and foUowed up by development worlj, 
which was being prosecuted on the land when the entry was made, and 
resulted In yaluable producing wells, where the affldavlt of the entryman 
was also f aise in other particularS', the land being valueless for agrlcultur- 
al or grazing purposes, but situated In an oil district, and the entry being 
In fact made because of its supposed value for oil, altbough no discovery 
of oil had then been made thereon. 
8. Same— JuRismcTiON OF Courts. 

A court is without Jarisdiction to entertain a suit to détermine the rights 
of the parties in land the title to whleh remains in the United States, 
and in regard to which a contest between the parties Is still pending in 
the land department. 
4. Samb. ' 

A court cannot take Jurlsdictlon In such case on an allégation that the 
protests flled agalnst complainant's entry in the land office were insuf- 



COSMOS EXPLORATION CO. V. GRAY EAGLE OIL CO. 21 

flcîent to Tivarrant the ordering of a hearing, that being a matter for de- 
termmation by the land department. 

5. Samk— ExcHANGB Undeb Porest Réservation Act. 

Under the provisions of Act June 4, 1897 (30 Stat. 36), permitting an 
owner of land situated within the limita of a forest réservation to relin- 
quish the same, and sélect in lieu thereof a tract of vacant land open to 
settlement of equal area, and the régulations of the land department to 
carry ont the same, which requlre the officers of the local land office to 
forward ail applications for a change of entry thereunder to the gênerai 
land office for considération, the applicant acquires no vested right in the 
land selected, for the protection of -which he can maintain a suit in the 
courts, until his sélection has heen approved by the department, and espe- 
cially when objections hâve been filed pursuant to such régulations and 
are still undisposed of. 

6. Same. 

Sinee the act of March 3, 1891 (26 Stat. 1095), repealing the pre-emption 
law, and thereby eliminating from the homestead law the language incor- 
porated therein by référence which exempted from entry "lands in which 
are situated any known salines or mines," entries under the homstead 
law, and, that being the only law under which land is "open to settle- 
ment" for agricultural purposes, sélections made as forest reserve lieu 
lauds, under Act June 4, 1897, are subject to the broader provision of Rev. 
St. § 2302, that no "minerai lands shall be liable to entry and settlement 
under its provisions," and the actual character of lands entered or 
selected is a question of fact to be determined by the land department, 
by applying the rule that they are to be eonsidered minerai or nonmineral 
according to the use for which they are the more valuable. 

In Equity. Suits to quiet title to lands. On motions for pre- 
liminary injunctions and for the appointment of receivers, and on 
demurrers to the bills. 

Jefferson Chandier, Shirley G. Ward, J. W. Swanwick, and T. C. 
Van Ness, for complainants. 

G. Linkenbach, J. S. Ghapman, Everts & Ewing, Bicknell, Gibson 
& Trask, Plint & Barker, Geo. W. Baker, and Frank H. Short, for 
défendants. 

ROSS, Gircuit Judge. Thèse cases were heard together, and may 
be so eonsidered and determined, as the principal questions in- 
volved are common to them both. In that of the Gosmos Explora- 
tion Gompany the lands involved constitute the fractional W. J of 
section 30, in township 28 S., range 28 E., Mt. Diablo base and 
meridian; and the E. | of the S. W. i of section 4, in township 29 
S., range 28 E., same base and meridian, constitutes the property 
in controversy in the case brought by the Pacific Land & Improve- 
ment Company. Each is a suit in equity ; in the one first mentioned 
the complainant claiming to be the équitable owner of an undivided 
three-fourths of the lands there in question, and in the other the 
complainant claiming to be the équitable owner of the whole of the 
lands in controversy. In each the complainant seeks a decree quiet- 
ing the alleged title as against the défendants to the suit. In each 
the défendants to the bills are alleged to be in the possession of the 
property in controversy, and to be extracting therefrom large quan- 
tifies of oil, and each bill includes a prayer for an injunction re- 
straining the défendants thereto from extracting any of the oil in 
the land, and also for the appointment of a receiver to take posses- 
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sion of the property and conserve it pending the litigation. Upon 
the fliing of the respective bills, orders were made on the défend- 
ants to show cause yyhj the preliminary relief asked should not 
be granted. The défendants appeared by counsel, and to each bill 
demurrers ^ere filed, as àlso verified answers, and upon the orders 
to show cause a large number of affidavits were filed by and on be- 
half of the respective parties. The demurrers and orders to show 
cause came on for hearing, and were heard together; the verified 
answers being also used as afQdavits. In each case the title claim- 
ed by the complainant is alleged to bave been acquired by virtue 
of a sélection made by its predecessor in interest under and by 
virtue of the act of congress of June 4, 1897, entitled "An act 
making appropriations for sundry civil expenses of the government 
for the fiscal year ending June thirtieth, eighteen hundred and 
ninety-eight, and for other purposes," which contains, among other 
things, various provisions in respect to forest réservations, commen- 
cing with the déclaration that "no public forest réservation shall be 
established, except to improve and protect the forest within the 
réservation or for the purpose of securing favorable Conditions of 
water flows and to furnish a continuons supply of timber for the use 
and necessities of the citizens of the United States j but it is not 
the purpose or intent of thèse provisions, or of the act providing for 
such réservations, to authorize the inclusion therein of lands more 
vàluable for the minerai therein or for agricultural purposes than 
for forest purposes" ; and including this provision : 

"That in cases in whlch a tract coyered by an unperfected bpna fide claim, 
or by a patent, is Included wltMn the limita of a public forest réservation, the 
settler or cwner thereof may, if he desires to do se, relinquish the tract to 
the gOTernment and may sélect In lieu thereof a tract of vacant land, open 
to settlement, not exceédlng in area the tract covered by hls claim or patent; 
and no charge shall be made in suCh cases for making the entry of record or 
issuing the patent to cover the tract selected: provided, further, that in cases 
of unperfected claims the requlrements of the laws respecting settlement, 
résidence, improvements and so forth are complied with on the new claims, 
crédit being allowed for the time spent on the relinquished claims." 30 Stat. 
11, 35, 36. 

In the suit brought by the Cosmos Exploration Company the bill 
allèges that on the 16th day of November, 1899, one 0. W. Clarke was 
the owner in fee simple, free of any incumbrance, of a tract of 165.35 
acres of nonmineral land situatéd within the limits of a public forest 
réservation, for which a patent had been issued to him by the United 
States; that on the 9th (evidently intended to be the Sth) day of De- 
cember, 1899, lots 1 and 2 of the S. W. i of section 30, in township 28 
S., range 28 É., Mt. Diablo base and meridian, containing 165.35 acres 
of land and no more, were, and for more than one year continuously 
theretofore had been, a tract of surveyed, unappropriated, and vacant 
public land of thé United States, open to settlement, and returned and 
characterized upon the ofûcial records of the United States as "agri- 
cultural land," and did not then contain any known mines, known 
salines, or known minerais of any kind, nor had any petroleum or 
other minerai substances of any kind ever been discovered within the 
limits thereof; that, on the said 16th day of November, Clarke, being 
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desirous of availing himself of tke above-mentioned act of congress, 
relinquished to the United States the tract for which he held its 
patent by conveying the same by deed to the United States, and re- 
corded the deed in the office of the county recorder of the county in 
which the land was situated, and on the 8th day of December, 1899, 
delivered to the register and receiver of the United States land office 
at Visalia, Cal., his said deed, indorsed as so recorded, together with 
a full and correct abstract of his title to the relinquished tract, duly 
certified by the county recorder of the county in which the land was 
situated, showing him to be the owner thereof by title in fee simple, 
free of incumbrance, at the time of such relinquishment, and also a 
nonmineral affldavit, together with his sélection of lots 1 and 2 above 
described in lieu thereof; that the register and receiver of the local 
land office thereupon, to wit, on the 8th day of December, 1899, duly 
accepted, received, and flled the deed, abstract of title, nonmineral affl- 
davit, and sélection of the said Clarke, and duly entered such sélection 
upon the officiai records of the office, and that the register did then 
and there certify that the land so selected was free from conflict, and 
that there was no adverse flling, entry, or claim thereto; that on the 
16th day of November, 1899, Clarke was the owner in fee simple, free 
of any incumbrance, of a tract of 163.17 acres of nonmineral land with- 
in the limits of a public forest réservation, for which the United States 
had issued to him its patent; that on the 8th day of December, 
1899, lots 1 and 3 of the N. W. i of said section 30, containing 
165.17 acres of land and no more, were, and for more than one 
year continuously theretofore had been, a tract of surveyed, un- 
appropriated, and vacant public land of the United States, opeh 
to settlement, and returned and characterized upon the officiai 
records of the United States as agricultural land, and did not then 
contain any known mines, known salines, or known minerais of 
any kind, nor had any petroleum or other minerai substances of 
any kind ever been discovered within the limits thereof; that on 
the said 16th day of November the said Clarke, desiring to avail 
himself of the provisions of the act of congress of June 4, 1897, 
relinquished ail of the 165.17-acre tract so owned by him to the United 
States, free of incumbrance, by deed of conveyance, wMch deed he 
recorded in the office of the county recorder of the county in which the 
land was situated, and on the 8th day of December, 1899, delivered to 
the register and receiver of the land office at Visalia, Cal., the said 
deed, indorsed as so recorded, together with a nonmineral affldavit, 
and a full and correct abstract of his title to the relinquished tract, 
duly certified as such by the county recorder of the county in which 
the tract was situated, showing him to be the owner thereof in fee, 
free of incumbrance, together with his sélection of lots 1 and 2 of 
the N. W. i of said section 30, and that thereupon, to wit, on the 8th 
day of December, 1899, the register and receiver of the local land 
office duly accepted, received, and filed the deed, abstract of title, 
nonmineral affldavit, and sélection of the said Clarke, and duly en- 
tered such sélection upon the officiai records of the office, and that the 
register did then aGd there certify that the lands so selected, eontaiù- 
ing 165.17 acres, were free from conflict, and that there was no ad- 
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verse fiftng, entrj, or claim tberetoj that tlxe tracts so selected by 
the said Clarke are situated in Kern county, Cal., and within the dis- 
trict of lands aubject to sale and disposition by the United States at 
its Visalia land oface, and are contiguous, and constitute one body of 
land, and together are known as the fractional W. i of said section 
30; that on the 13th day olJanuary, 1900, the said Olarke, believing 
there might be a possible defect in the title to the forest reserve lands 
relinquished by tim to the United States, and used as a basis for the 
sélection of the fractional W. i of said section 30, flled in the land 
office at Visalia two amended sélections, under the act of June 4, 
1897, in one of which he selected lots 1 and 2 of the N. W. i of said 
section 30, contaiaiing 165.17 acres, and in the other lots 1 and 2 of 
the S. W. i of the same section, containing 165.35 acres, in which 
autended sélections he substitatèd instead of the lands formerly desig- 
nated as a basis for such sélections other nonlnineral lands lying with- 
in a public forest réservation ;of the United States of equal area, to 
which the said Clarke had perfect title atthe time of cônveying the 
same to the United States, which conveyance was made by the said 
Clarke to the United States on the 4th day of November, 1899, and 
duly reçorded in the office of the county recorder of the ceunty in 
which the lands were situated, and which amended sélections were 
accompanied by an abstract of title prepared by the county recorder 
of the county, showing that perfect title to such surrendered lands 
was yested in the said Clarke at the date of his deed therefor to the 
United States, and showing that by virtue of such deed the United 
States acquired perfect title to such surrendered lands, and that such 
amended sélections were accoiâpanied by nonmineral affidavits show- 
ing that the selected tracts eontained no known minerais at the date 
of such amended sélections; that the deeds of said Clarke for the 
tracts relinquished to the United States as a basis for such amended 
sélections had prier thereto been flled with the register and receiver 
of the land office at Visalia^ and were then on flle in such office; that 
the offleers of the local land office accepted such amended sélections, 
and entered the same on theboofcs of the office as amendatory of the 
former sélections made by the; said Clarke of the same lands upon De- 
cember 8, 1899; that upon the said 13th day of January, 1900, said 
lots 1 and 2 of the S. W. i, and said lots 1 and 2 of the N. W. i, of said 
section 30, were, and for morethan one year continuously theretofore 
had been, tracts of surveyedaMnappropriated, and vacant public land 
of the United States (save in so far as the same were afifected by the 
prioF; sélections made by thèi Baid Clarke), open to settlement, and re- 
tumed and characterized upon the officiai records of the United States 
as agricultural lands, and didnot then contain any known mines, 
knowB ealmes, or known minerais of any kind, nor haJd any petroleum 
or other minerai ; substances» evm been discovered within the limits 
thereof, ïind that on the 9th day of July, 1900, the said Clarke, by an 
instrument in writing, soldi ajid . conveyed an undivided three-fourths 
mteregt il), the said fractional: W. i of said section 30 to the complain- 
ant, who ever since bas beèn the owner thereof. Olarke was made 
one of the défendants' to, the bill in the suit brought by the Cosmos 
Exploration Company for the reason, as alleged therein, that he would 
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not join in the bill as complainant. The bill in tliat case further al- 
lèges that the défendants thereto, other than Clarke, base their rights 
and claims to the lands there in controversy upon some one or more 
of four certain pretended placer mining locations, the flrst purporting 
to cover the S. W. ^ of said section 30, and known as "Luck No. 4 Oil 
Placer Mining Claim," made on the 2d day of June, 1899, under the 
mining laws of the United States, by eight named persons; the sec- 
ond purporting to cover the N. W. i of said section 30, made on the 
same day by the same persons, and called the "Lnck No. 3 Oil Placer 
Mining Claim"; the third purporting to cover "a portion of the frac- 
tional west half of lots 1 and 2 of the northwest quarter of section 30, 
township 28 south, range 28 east, M. D. B. & M., containing 5.17 
acres," located on the 7th day of November, 1899, by W. H. Mallory, 
Sadie J. Mallory, Sarah Starkie, and Charles Starkie, under the name 
of the "Surplus No. 1 Placer Mining Claim" ; and the f ourth purporting 
to cover "the west one-half of lots 1 and 2 of the south-west quarter 
of section 30, township 28 south, range 28 east, M. D. B. & M., 
containing 5.35 acres," located November 7, 1899, by the same four 
persons, and called the "Surplus No. 2 Placer Mining Claim." The 
Cosmos Exploration Oompany's bill proceeds to allège the particu- 
lars in which it is claimed that each of those mining locations is in- 
valid, one of which is the alleged fact that there was no discovery 
of any minerai withih either of the claims until after the sélections 
were made by Clarke under the act of congress of June 4, 1897, which, 
it is averred, thereupon entitled him to patents from the government 
for the selected tracts. Luck No. 3 and Luck No. 4 mining claims are 
each alleged to be invalid for the further reason that each of them 
embraces more than 160 acres of land, and also for the alleged reason 
that they were both located by the same eight persons, and upon the 
same date, and that such tracts are contiguous. Surplus No. 1 min- 
ing claim is also alleged to be invalid for the further reason that the 
same purports to be the W. J of lots 1 and 2, in the N. W. i of said 
section 30, whereas the N. W. i of said section is alleged to be divided 
into lots 1 and 2, the most easterly 80 acres thereof being alleged to 
be lot 1, and the most westerly 85.17 acres thereof being alleged to be 
lot 2; and Surplus No. 2 mining claim is alleged to be invalid for the 
further reason that the same is alleged to be described as the W. ^ of 
lots 1 and 2, in the S. W. | of said section 30, whereas the said S. W. J 
of said section is, according to the averments of the bill in the case 
brought by the Cosmos Exploration Company, divided into lots 1 and 
2, the most easterly 80 acres thereof being alleged to be lot 1, and the 
most westerly 85.17 acres thereof being alleged to be lot 2. In neither 
bill is it alleged that the boundaries of the locations under which the 
défendants claim were not so marked that they could be readily 
traced on the ground. 

The Pacific Land & Improvement Company's bill allèges, among 
other things, the sélection by its predecessor in interest, one J. R. 
Johnston, on the 23d day of December, 1899, under the act of con- 
gress of June 4, 1897, of the E. J of the S. W. l of section 4, in town. 
ship 29 S., range 28 E., Mt. Diablo base and meridian, containing 80 
acres of land and no more, in lieu of a tract of 80 acres of non- 
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minerai jland incMed witbin tbe limits of a public f orest réserva- 
tion, for which the United, States Ijad issued to him a patent, and 
which the said Johnston, on the 20th day of December, 1899, un- 
der and pursuant to the provisions of the act of June 4, 1897, re- 
linquished to the Xlnited States by the deed of conveyance recorded 
in the oiBce of the county recorder of the county in which the land 
was situated, wl^ieh deed Johnston duly delivered at the time of 
bis sélection on the 23d day of December,, 1899, to the register and 
receiver of the land ofiBce at Visalia, Cal., within which district 
the selected land is si tuated, which deedj indorsed as recorded as 
aforesâid, the said Johnston at the time flled in the local land ofiflce, 
together with a full and correct abstract of his title to the re- 
linquished tract, duly certifiedas snch by the county recorder of the 
cQwnty in which the tract is situated, showing him to be the owner 
thereof in fee, free of any indumbrance, at the time of such relin- 
quishment, together with hisinonmineral ajKdavit, and together with 
his sélection of the E. i of the S. W. i of said section 4, in lieu of 
the tract relinquished; that on the said 23d day of December, 1899, 
the register and receiver of tbeiocal land ofllce duly accepted and filed 
the deed, abstract of title, : nonmineral affldavit, and sélection of 
the said Johnston, and duly entered such sélection upon the olficial 
records of the office, and the register did then and there certify 
that the tract so selected by Johnston was free from conflict, and 
that there was no adverse filing, entry, or daim thereto; that on the 
llth day of April, 1900, Johnston conVeyed the tract so selected, 
and ail his right, title, and interest therein, to the complainant, 
who bas ever since been the owner, thereof j that the défendants 
to the suit base their right and claim to the tract in contre ver sy 
upon a certain pretended placer mining location covering the S. W. 
i of said Section 4, alleged to hâve been made on the llth day of 
June, 1899, under the mining laws of the United States, by eight 
named persons, whose interests the défendants claim to hâve ac- 
quired by mesne conveyances. It is allegéd that that location was 
void for the reason that no discovery of oil or other minerai was 
made within its limits until after the sélection by Johnston pursuant 
to the act of congress of June 4, 1897, and also for the reason that 
seven Of the eight persons who located that mining claim also on 
the same day located, or attempted to locate, certain immediately 
adjoining and contiguous property as placer mining claims. 

Both bills allège that, after the sélections under which the re- 
spective complainants claim were made, certain of the défendants 
to the suits filed in the local land office at Visalia written verifled 
protests against such sélections, wherein it is alleged that the lands 
so selected were not subject to sélection under the act of June 4, 
1897, for the reason that the same was minerai land, and was in- 
cluded within the boundaries of a valid placer mining location. 
Each protest prayed that the commissioner of the gênerai land office 
order a hearing to détermine the minerai character of the land, 
and that the sélection thereof under the act of June 4, 1897, be re- 
jected and disapproved. Each bill allèges that such protests are 
pending before the commissioner of the gênerai land office, and 
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that the time allowed by the rules and régulations prescribed by 
the land department for the flling of such protests lias now elapsed, 
for which reason it is alleged that no amended protests can be flled 
in the land office. The bill in each case allèges that the protests 
so filed are, and that each of them is, insufflcient to warrant or justi- 
fy a hearing being ordered by the land department to re-establish or 
redetermine the character of the land selected, or to change its 
spécification as flxed by the report of the surveyor gênerai, for the 
reason that the protests do not, nor does either of them, show that 
there was any known mine, or any know salines, or any known or 
existing petroleum wells, or known petroleum deposits, on the se- 
lected land at the time of its sélection showing the same to be more 
valuable for mining than for agricultural or other purposes. 

To each bill demurrers were flled upon the grounds, among others, 
that this court is without jurisdiction of the subject-matter, and 
that the bills themselves are without equity. Verifled answers were 
also flled to each bill, ail of which put in issue each and every aver- 
ment of the bills in respect to any and ail interests of the complain- 
ants in the property in controversy, and ail the allégations of the 
bills in respect to the invalidity of the mining locations therein 
mentioned, and in respect to any acceptance by the register or re- 
ceiTer of the local land office at Visalia of the sélections under which 
the respective complainants claim. 

The answer of the défendants Gray Eagle Oil Company, Timothy 
Spellacy, J. W. Woods, C. A. Canfield, and J. A. Chanslor to the bill 
of complaint of the Cosmos Exploration Company, for further and 
separate answer, allèges, among other things, that on the 2d day of 
June, 1899, J. M. Terrell, Lee Terrell, E. L. Terrell, T. L. Luck, S. P. 
Wells, T. A. Wells, W. H. Wells, and K W. Wells, each of whom 
was then a citizen of the United States over the âge of 21 years, 
and a résident of the state of California, located, as an association 
of persons, a part of the N. W. i of section 30, township 28 S., range 
28 E., Mt. Diablo base and meridian, under the name "Luck No. 
3 Oil Placer Mining Claim," at the time so marking the boundaries 
thereof by monuments and stakes at each corner and at interme- 
diate points as that the claim could be readily traced upon the 
ground, and posted on the claim a notice of location, describing its 
boundaries, and containing the names of the eight locators, and 
the name of the claim, a copy of which was duly recorded in the 
office of the county recorder of the county in which the land is sit- 
uated ; that at the time of the making of the location the land was 
public minerai land of the United States, and was unoccupied and 
unappropriated by any one ; that prior to the time of the making of 
the location the locators discovered on the land sands and shale 
containing the residuum of petroleum and bituminous matters and 
strata of oil-bearing sands in such state and quantity as would lead 
any petroleum miner to make further development thereof, and did 
lead the said locators and their successors in interest to make fur- 
ther development of the claim for the purpose of determining the 
f ull quantity of petroleum that may be f ound therein ; that on mak- 
ing the said location the locators thereof took full possession of 



28. 104 FEEtERAL REPORTER. 

the claim, and remained in open, quiet, and exclusive possession 
ot the whole of it, and that tiey and tlieir successors in interest 
hâve, since the 2d day of June, 1899, to the présent time, caused 
four welIs to be drilled thereon, ail of -which produced petroleum, 
and each of which but one, which was abandoned by reason of the 
collapse of the casing, has produced, and is still producing, it in 
large and profitable quantities; that since about the Ist of Novem- 
ber, 1899, the work of drilling for oil thereon has been prosecuted 
continuously, and with due diligence and in good faith, by the suc- 
cessors in interest of the said locators, and that since about the 
20th, dayof November, 1899, there has been a full-sized standard 
drilling rig at work upon the claim, and for a long time past there 
hâve l^en two standard drilling rigs at work thereon, and within 
the last three weeks three such rigs; that at the time the said land 
was, according to the averments of the bill, selected by the said 
C. W. Olarke, there was a iull-sized derrick and drilling rig thereon, 
together with houses and buildings occupied by the défendants' 
employés,— ail of which was known by the said Clarke at the time 
of his pretended sélection, or could hâve been known to him if he 
had gone upon the premises; that subséquent to December 12, 1899, 
there was published, in a paper known as the "Visalia Delta," the 
following: 

"Notice. 

"United States Land Office, Vlsalla, Oal., December 12, 1899. 
"To Whom It may Concern: Notice Is hereby given that 0. W. Clarke has 
flled In this office an application to sélect, under the act of June 4, 1897, the 
following tract, which is embraced In a township containing minerai claims of 
record, viz.: Lots 1 and 2 of N. W. V4, of Sec. 80, T. 28 S., E. 28 E., M. D. M. 
A copy of said Usts, so far as they relate to thèse tracts by descriptive sub- 
divisions, bas been conspicuously posted in this office for Inspection by any 
person interèsted and, the publié generally. Within the.iiext sixty days fol- 
lowing the date of this notice, under the departmental régulations of Novem- 
ber 15, 1899, protests or contesta against the claim of the said applicant to 
any of the tracts or subdivisions herein described, on the ground that the same 
is inore valuable for minerai than for agrieultural purposes, wlll be received 
ania noted for report to the gênerai land office at Washington, D. C. Failure 
to protest or contest the clalm of the said applicant to said lands within the 
time specified wlll be considered suffleient évidence of thelr nonmincral charac- 
ter, and sélections being otherwise free from objections will be recommended 
for approval. Geo. W. Stewart, Eegister. 

"O. Scriber, Receiver." 

That pursuant to that notice the défendant Gray Eagle Oil Com- 
pany, then being the owner of said Luck No. 3 oil placer mining 
claim, made protest against the application of Clarke, which protest 
bears date Febniary 9, 1900, and was flled in the local land ofiSce 
and noted upon the books thereof on that day or the next, and which 
protest sets forth fully the work and development that had been 
done by the Gray Eagle Oil Company and its predecessors in inter- 
est, and ail the facts concerning the making of the said mining 
location, and showed its validity, and accompanied the protest with 
numerous affldavits showing that the said Gray Eagle Oil Company 
and its predeCessors in interest had drilled oil wells upon the said 
claim, and that petroleum had been found therein in paying quantities, 
and that the sâid Gray Eagle Oil Company and its predecessors 
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in interest hâve continuously worked and developed the said min 
ing claim since the date pf its location, on June 2, 1899 ; that such 
protest, and aifidavits accompanying the same, also showed that the 
land covered by the said mining claim was high, dry, sandy, and 
désert land, absolutely unsuitable either for grazing or agricultural 
purposes, and of no value for any other purpose than for the petroleum 
that it contains, — ail of which, the protest and affidavits showed, the 
said Clarke well knew at the time that he made his application for 
the said land; that the said protest was duly flled in the office ot the 
register and receiver of the land office at Visalia long prior to the ex- 
piration of the 60 days mentioned in the notice set out, and that the 
said register and receiver duly noted the flling thereof, and carefully 
considered the same, and forwarded the protest to the gênerai land 
office at Washington, D, C, with recommendations that a hearing 
be ordered as prayed for therein. 

Similar answers were flled to the bill of the Cosmos Exploration 
Company by the défendants Burton E. Green and M. H. Whittier, 
and by the Mt. Diablo Oil Mining & Development Company, W. T. 
Sesnon, W. E. Knowles, and A. J. Samuels, except that, in the answer 
or Green and Whittier, the mining location under which they claim 
embraces a part of the S. W. l of said section 30, and is known as 
"Luck No. 4 Oil Placer Mining Claim," and except that in their answer 
it is alleged that their predecessor in interest, the Gray Eagle Oil 
Company, which was the successor in interest of the original locators 
of the claim, commenced the work to drill an oil well thereon with a 
standard drilling rig on the 28th day of November, 1899, hauling there- 
on the necessary lumber and other material, and that soon there- 
after a full-sized drilling rig was put at work upon that claim, and 
that the work of boring and drilling for oil bas been prosecuted 
thereon continuously, and with ail possible diligence, ever since, 
and that the well has produced oil in large quantifies for many 
months last past; and in the answer of the Mt. Diablo Oil Mining 
& Development Company, W. T. Sesnon, W. E. Knowles, and A, J. 
Samuels the mining location under which they claim is alleged 
to embrace the excess of the N. W. and S. W. quarters of the afore- 
said section 30 over the regular acreage of such quarter sections, 
and is alleged to be known as the "Lexington No. 5 Placer Mining 
Claim," and to contain 10.52 acres, and except that in this answer 
it is alleged that the location under which thèse défendants claim 
was made by one Milton McWhorter on the 3d day of November, 
1899, from which time the said locator and thèse défendants, as 
his successors in interest, hâve been continuously in the open, quiet, 
and peaceable possession of the whole of said claim, and on or 
about the Ist day of December, 1899, commenced boring an oil well 
thereon, having theretofore placed the proper derrick and machinery 
therefor, which was being actually and diligently operated at the 
time of the sélection under which the complainant in the suit 
claims. 

I hâve not overlooked the statement in one of the briefs for the 
complainants to the effect that the answer of the Mt. Diablo Oil 
Mining & Development Company, W. T. Sesnon, W. E. Knowles, and 



30 104 FEDERAL, REPORTER. 

Ai J, Samuels in effect ^admits that no protest or objection of any 
kind was filed in the land office contestiag the right of Clarke to 
eater that portion of the lands described in the bill included with- 
in the limita of the Lexington No. 5 placer mining daim. In that 
statement, however, dounsel are altogether mistaken. It is true 
that the bill of the Cosmos Exploration Company allèges that that por- 
tion of the lands in controversy is claimed by the défendants to 
hâve been located on the 7th day of November, 1899, by W. H. 
Mallory, Sadie Mallory, Sarah Starkie, and Charles Starkie, under 
the names, respectively, of "Surplus No. 1 Placer Mining Glaim" 
and "Sui^lus No. 2 Placer Mining Claim"; but the bill expressly 
allèges that the complainaût's predecessor in interest, C. W. Clarke, 
selected the entire fractional W> | of section 30, which includes that 
portion of the landa covered by the location under which the de- 
fendants Mt. Diablo Oil Mining & Development Company, W. T. 
Sesnon, W. E. Knowles, and A. J. Samuel^ claim, and that those 
sélections were and are still being contested in the land office, not only 
by the défendant Gray Eagle Oil Company, but by W. H. Mallory, 
Sadié Mallory, Sarah Starkie, and Charles Starkie as well. It is 
true that the answer of the défendants Mt. Diablo Oil Mining & 
Development Company, W. T. Sesnon, W. E. Knowles, and A. J. 
Samuels dénies that either of them claims under any mining claim 
named in the bill, but under a location called "Lexington No. 5 
Placer Mining Claim," located by one McWhorter. The fact re- 
mains that the sélection of the land under which the complainant 
claims, by whatever name called, is, according to the express aver- 
ments of the bill, being contested in the United States land office. 

The answer of the défendants to the bill of complaint of the Pa- 
cific Land & Improvement Company allèges, among other things, 
that on the llth day of June, 1899, J. F. Elwood, H. M. Eogers, 
Frank B. Lindsey, D. S. Snodgrass, V. I. Willis, F. M. Garrison, A. B. 
Elmore, and George L. Hoxie, each then being a citizen of the United 
States over the âge of 21 years, located, as an association of per- 
sons, under the mining laws of the United States, the S. W. f of 
section 4, in township 29 S., of range 28 E., Mt. Diablo base and 
meridian, at the time mafking the boundaries of the claim with 
monuments and stakes so placed at each corner thereof and at inter- 
mediate points as that the daim could be readily traced upon the 
ground, and posted a notice in writing thereon describing the said 
boundaries, and containing the names of the locators and the name 
of the claim ànd the witnesses to the posting, and on the 5th day 
of July, 1899, cauaed to bé recorded a copy of the notice so posted in 
the office of the county recorder of the county in which the land 
is situate; that at the time of making the said location the land 
thereby embraced was public land of the United States, unoccupied 
and unappropriated by any one, and that prior to the making of the 
location the locators discovered thereon seepages of oil, and the 
residuum of i)etroleum and bituminous matter, and strata of oil- 
bearing sands, in such state ànd quantity as would lead any miner 
to locate such claim and make further developments, and did lead 
the said locators to do those thihgs, for the purpose of determining 
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the f uU quantity of petroleum that might be f ound therein ; tliat at 
the time of the making of the said location the locators thereof took 
f uU possession of the claim, and that they, and their grantees and suc- 
cessors in interest, hâve ever since remained in the open, quiet, and 
exclusive possession of the whole of the land described in the bill of 
the Pacific Land & Improvement Company, being the E. ^ of the 
S. W. l of said section 4; that on or about July 1, and prier to July 
3, 1899, the said locatora proceeded to the exploration and further 
development of the claim, and did dig and cause to be opened up 
thereon a prospect and discovery shaft to a depth of 60 feet or there- 
abouts, in sinking which they discovered petroleum therein, there- 
by demonstrating the great value of the property for mining pur- 
poses, at which point they were for a time enjoined at the suit of 
certain adverse minerai claimants; that during the month of Janu- 
ary, 1900, the successors in interest of the said locators placed a 
drilling plant on the said claim immediately adjacent to the above- 
mentioned shaft, and drilled a well which produced petroleum in 
large and valuable quantities; that at the time of the location of the 
said claim the land thereby embraced was dry and barren, and is 
80 situated that it is impossible to bring water thereon for the 
purpose of irrigation, and is so rough that if water were brought 
thereon for that purpose it could not be used; that it is utterly 
worthless for the purposes of agriculture, is situated about flve 
miles from the town of Bakersfield, and was surveyed by the United 
States about the year 1855, and was never claimed, appropriated, 
or entered by any person for any purpose until located for minerai 
purposes as already stated, and that the sélection by Johnston of 
the said land, under which the complainant Pacific Land & Improve- 
ment Company claims, was falsely and fraudulently designed and in- 
tended only to acquire and possesa the same for its minerai value, 
he well knowing that the said land was utterly worthless for any pur- 
IKJse of agriculture or grazing; that ever since the location of the 
said tract, on the llth day of June, 1899, thèse défendants and their 
predecessors in interest hâve been in the quiet, peaceable, exclusive, 
and uninterrupted possession of the same, and hâve expended there- 
on, in the érection of houses, derricks, drilling outfits, engines, pump- 
ing stations, and other buildings and appliances for the opération 
of the property as a mining claim, more than |10,000; that the said 
Johnston, in making his said application for the said land, supported 
it with an affldavit required by the rules of the land department 
of the United States, whereby and wherein he falsely swore that 
said land was essentially agricultural, was nonmineral in character, 
was not occupied or claimed as a mining claim, and that he in 
good faith desired, designed, and intended to acquire the same for 
its agricultural value, and did not désire, design, or intend, under 
the guise or prêteuse of acquiring it as agricultural land, to acquire 
it for its minerai value, — ail of which was false and fraudulent, 
and was at the time known by the said Johnston to be false and 
fraudulent. 

AU of thèse answers were used, as has been said, as afiidavits 
on the hearing of the orders to show cause; and many other afïida- 
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vits were âled by the ûefendantB in support of the allégations con- 
tained in the answers, as also many aôidavits on the part of the 
complainants in contradiction of many of the averments of fact 
madeby the défendants. In respect to such cônflict, the court 
woùld not, upon the mère prelîminary hearing of motions for an 
injunction or for the appointment of a receiver, undertake to make 
a décisive détermination. Even on such a hearing, however, uniess 
the proof, taken as a -whole, shows that the case of the complainants 
has a reasonable ground to rest upon, it is the duty of the court to 
deny the application for preliminary relief; for courts do not lightly 
enjoin parties from operating property in their possession, nor ap- 
point receivers to take property out of their possession. Nevada 
Sierra Oil Co. v. Home Oil Co. (0. C.) 98 Fed. 674; 20 Am. & Eng. 
Enc. Law, pp. 18, 21, and cases there cited. The fundamental ques- 
tion in every suit in equity is, on which side is justice? Law, un- 
fortunately,' is sometimes not justice; but equity always is, — so 
much so that in one of the townships within this judicial district 
the justice of the peace is understood to maintain où one page of 
his docket "The Justice's Court" of law, and on the opposite page a 
"Court of Justice," and to give to suitors before him the choice of 
forums. There may not be any law for such action on the part of 
that distiiiguished magistrate, but congress has constituted the 
circuit courts of the United States both courts of equity and courts 
of law, and ail suits that are hère brought on the equity side of 
the court must be governed and controUed by the eternal principles 
of right The afadavits filed on behalf of the défendants to thèse 
suits, several of which are made by men holding positions of trust and 
confidence iù the commnnity in which they réside, corroborate the 
sworn statements in the answers of the défendants in respect to the 
actual and continuons possession by the locators and their succes- 
sors in interest of the respective mining claims in controversy, and 
in respect to the actual and diligent working of those claims for oil 
at the very time when the sélections under which the complainants 
claim were made. That thosfe developments resulted in a large pro- 
duction of oil on each of the mining claims in controversy is not 
only not disputed by the complainants, but it is to préserve the oil 
in them, that the défendants and their predecessors in interest hâve 
disclosed and produced, that the complainants seek at the hands 
of this court a receiver or an injunction. The character of the af- 
iidavits filed on behalf of the complainants is far less satisfactory 
than those filed by and on the part of the défendants ; for the latter 
aje of positive, affirmative acts, such as the building of houses, the 
érection of derricks, the sinking of shafts, the drilling of holes, and 
other matters of like nature, about which there could not be any 
mistake, ahd'Were either true or the parties swearing to them com- 
mitted willful and delibèrate perjury. Môreover, the eagemess and 
activity with whiph lands in the Kern river fleld are shown to 
hâve been at that time sought, ahd their great value for oil, make it 
reasonable and natural to believe that those locating them for that 
purpose would not be slow to prosecute their development, nor care- 
less in the mattér of maintaining their possession. The affidavits 
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on the part of the complainants, although many in number, are 
generally to the effect that the aflflants had been on and over the 
lands in controversy, had carefully examined their surface, and were 
f amiliar with them. Some of the afiBants state in positive terms that 
at the times mentioned the lands contained no évidences of oil or 
other minerai, and many of them state that the afBants saw no such 
évidences. Some of them state in positive terms that the lands were 
unoccupied, without buildings, derricks, or other structures, and 
others that the afBants did not see any such improvements or évi- 
dences of possession. Many of them state in positive terms that 
the lands were covered with a good growth of native grasses, and 
some of them state that such growth was luxuriant, and that they 
are good grazing lands. When it is remembered that there are none 
so blind as those who do not wish to see, and the pregnant fact is 
also borne in mind that thèse now claimed agricultural lands were 
surveyed by the United States in or about the year 1854, and are 
situated within a few miles of the prospérons town of Bakersfleld, 
some of them being within flve miles thereof , and were never at any 
time, so far as appears, considered of sufflcient value for agricultural 
or grazing purposes to be taken up by any one at the nominal price 
for such lands fixed by the government, until after the predecessors 
in interest of the défendants to thèse suits had located them under 
the mining laws of the United States, it ought not to be a difficult 
matter for any fair mind to détermine on which side is the pré- 
pondérance of proof disclosed by the afSdavits, if this be a matter 
of prépondérance of proof. And when to ail of this is added the 
sworn statements and admissions found in the aifldavit of Mr. Ward, 
one of the counsel for the complainants in thèse suits, and one of 
the counsel for the complainant in the suit of Olive Land & Develop- 
ment Co. V. Olmstead, 103 Fed. 568, recently decided by this court, 
and hereinafter referred to, foUowed up by the nonmineral affidavits 
filed in the land office by and on behalf of the persons under whom 
the complainants assert title, the last vestige of ground for the ap- 
pointment of a receiver or the granting of the injunction prayed 
for is swept away, if any such ground ever existed. The very in- 
juries alleged in the bills themselves as grounds for the preliminary 
relief asked are not injuries to any agricultural character of the 
lands in controversy, but the despoiling of their value by the ex- 
traction of the minerai oil they contain. No minerai lands were 
authorized to be selected under the act of June 4, 1897, providing 
for the exchange of lands in certain cases, as we shall presently 
see. Yet the affidavits leave no room for any sort of doubt that the 
parties making the sélections under which the complainants assert 
title knew at the time they did so that the lands in question were 
valuable for the minerai that they contained, or, at least, were sup- 
posed to contain, and were sought for that purpose only, and were 
practically worthless for agriculture or for any other purpose than 
that of minjng. Take the sworn statements and admissions of Mr. 
Ward himself. It appears that he was the attorney and adviser 
in the matters in question for Johnston, who made the sélection 
under which the complainant Pacific Land & Improvement Com- 
104F.-3 
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paiy «lâîii'SÎ and who made tlie sélection under which the Olive 
Ii£^iid&' Development Company claimed in the suit heretofore and 
liereinafter rèferred to, and àlso repreSènted other parties seeking 
to secure othér qil lands in the immédiate vicinity of those hère in 
suit, under and by virtue of the forest réserve lieu land act. One 
Herbert G. Wylie was at the tîmes in question the superintendant 
of the Petroleum Development Company, some of whose lands, or, 
at least, lande to which that coinpàny claimed title under the min- 
ing lawa, had beên selected under the forest reserve lieu land act by 
clients of Mr. Ward, although it îs but fair to the latter to say that 
he iswears explieitly that he did not know that fact at the time of 
sending to Wylie the telegram and letter next mentioned, or at the 
time of the interview held bétwèen them, and tp which référence 
is mâde in Mr. Ward's àffidaVit. ' In the affldavit of Wylie he states 
that où or about January 14, 1900, he received a telegram from Mr. 
Ward, dated San Francisco, aiid in substance as follows : "Can 
you meet me at Southern Hôtel to-morrow 5 o'clock? Confiden- 
tiàl;" to which he states he replied: "You can find me at the 
wells àt any time;" and that feubsequeûtly he received from Mr. 
Ward a letter, of which the folltfwing is a copy: 

"On Board Soùth Bound Owl, June 17, 1900. 
"Mr. H. G. Wlley, Baiersfleld, Cal.— My Dear Sir: I hâve an exceedingly 
Important matter which I wish to présent to you bearlng upon the cil land 
situation in the Kern river belt, &' I hopèd to hâve gotten to Bakersfleld the 
other day when I telegraphed you from San Francisco; to hâve talked the 
matter over wlth you there, but urgent matters prevented my doing so, & I 
■wpuld stop now to see you, but urgent business requires that I be lu Los 
Angeles to-morrow mornlng. What ï hâve to say I belleve means a handsome 
tblng for you If you care to eo-operàte wlth me. Qulck action is necessary 
to take advantage of the situation, & If you can spare a day away from the 
wells I wIsh you would come to Los Angelesi on the train to-morrow nlght, the 
18th Inst, & see me the next mornlng, & if we do no business I wiU gladly 
pay the expenses of your trlp. JPleàse let me hear from you by that train 
anyway. Yours, truly, Shlrley 0. Ward." 

Wylie states in his afladavit that he came to Los Angeles at the 
time suggested in this letter, and had an interview with Mr. Ward 
the next morniâg in his office, during which Mr. Ward stated to him, 
among other things, that he wished him (Wylie) to act as a repré- 
sentative of three corporations, of which Mr. Ward was attorney, in 
the oil field in Kern cOunty; that it was a question in his (Ward's) 
mind how he could obtain the quickest title to the oil lands in that 
fleld, and that when in San Francisco he consulted with other at- 
tomeys and parties, and that they had determined to place scrip 
upon the lands as being the quickest and easiest way to obtain title 
thereto. The afSdavit of Wylie also contains certain propositions 
stated by him to hâve been at that time made to him by Mr. Ward, 
which I do not find it necessary to set ont. In the affldavit of Mr. 
Ward he admits sending the telegram and letter to Wylie, and ad- 
mits the interview in his office, his version of which is given in his 
affldavit as follows: 

"That at the time sald Interview oceurred affiant knew that said Wylie 
was In the employ of the Petroleum Developiuent Company, and was super- 
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Intendent of the field work thereof, whlch company was operating In the pro- 
duction and marketing of cil in the Kern river oil district, in Kern county, 
California, but afflant did net know at the time of such Interview that ttie 
Petroleum Development Company either owned or leased, or claimed under 
minerai locations or otherwise, any of the lands which had been selected under 
the act of congress of June 4, 1897 (30 Stat. 36) by any of the clients of affl- 
ant, or by any parties represented in any way by affiant. ïhat the sole pur- 
pose of such interview between afflant and said Wylie was to engage said 
Wylie to make fréquent examinations of, and keep in close touch with, the 
lands which had theretofore been selected under the act of congress afore- 
sald by parties represented by afflant, In order that said Wylie might be 
advised instantly of any trespass upon such property, or anj portion thereof, 
by any parties entering upon the same for the purpose of developing petroleum 
thereon or otherwise, and in order that said Wylie might secure évidence, as 
the same arose, of any entry that might be made upon such lands by any par- 
ties attempting to bore or drill thereon for petroleum, and in order that said 
Wylie might keep a constant record of the dates at which any of such entries 
were made, and of the parties by whom made, and that said Wylie might 
be advised in the event that any oil developments were had upon such lands 
and of the progress thereof, and the exact time at which, if ever, oil was 
discovered or found in any of such borings or wells, ail to the end that said 
Wylie might keep affiant and the parties whom he represented as attorney at 
once and constantly advised of the movements that were made from time to 
time upon such lands, to the end that afflant would hâve a complète and per- 
fect record of everything that transpired upon the lands already selected sub- 
séquent to the date of such interview, so that he might thereby be in position 
to réfute and overcome any false showing of fact which the minerai claimants 
might at any time attempt to make as to the time they entered upon any of 
such selected lands, or the time at which they discovered oil thereon. That 
afflant was led to resort to such a means of having a complète record and a 
check upon ail the movements that might thereafter occur upon the lands 
which had been selected by his clients because he was impressed with the 
danger of being overwhelmed with a multitude of false affldavits as to the 
time the first discoveries of oil upon said premlses were made, in the event 
that any such discoveries should ever thereafter be made thereon; and afflant 
having heard that certain minerai claimants had stated that they could produce 
an oil discovery with a hydraulic rig in a single night, by boring a shallow 
hole and pouring oil In from above, and fearing that some such fraudulent 
practice might be resorted to, he felt the necessity of having some one, who 
was in touch with everything going on in the district, constantly on the watch 
to discover and expose any such fraudulent practice, If the same should be 
resorted to on any of the lands which his clients were Interested in. That 
affiant realized that the outcome of such sélections as had been made by his 
clients in said Kern river district depended upon being able to show truth- 
fuUy and accurately to the court or to the land department the facts as they 
actually existed at the date of such sélections, and that afflant realized the 
aifflculty of presenting the truth to the court upon such questions where the 
sentiment existlng in the commimity In ■whlch such lands were located was 
as strongly adverse to scrip titles and as strongly In favor of placer location 
titles as was the case In such community. That, realizing such difflculty, affl- 
ant sought to obtain the assistance of some one who was upon the ground, 
and in a position to know from day to day exactly what transpired upon the 
lands in which his clients were Interested; and realizing the importance of 
being able to show the facts as they actually existed at the date of such 
sélection, and realizing the absolute necessity of being able to expose and 
show the falsity of any perjured testimony concerning such matter, affiant 
Wired and wrote to said H. G. Wylie as in the affidavit of said Wylie stated. 
That the statements contained in such affidavit of said Wylie, except in so 
far as they conform to the foUowing statements of facts, are whoUy untrue. 
Afflant allèges that the following was the purport of the conversation had be- 
tween said affiant and said Wylie at the office of the afflant, upon January 20, 
190O: Afflant stated to said Wylie that, as a resuit of his examina tion of the 
law and his consultation with other attorneys in San Francisco, he had, early 
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In December, 1899, eome to the conclusion that tliere couW be no valld minlng 
location of lands supposed to be chleiBy valuable for petroleum unless the same 
"was based upon an actual discovery of oll npon the spécifie property, and that 
the actual discovery was the very basls of such a minlng location; and that 
as there were no surface discoveries of oll in the Kern river district, except 
possibly the old Elwood diseovery on section 3, down at the river bank, 
he had been trying to flnd a method by whlch good tltle could be acquired 
to such lands in the absence of, and prlor to the actual diseovery of, oll; 
and that early in Decembef, 1899, he had corne to the conclusion that good tltle 
could be acquired to such lands under the forest réserve lieu land act, and 
that having corne to such conclusion, and advlsed some of his clients to that 
effect, they had already selected and entered under such act a large body of 
land scattered throughout the Kern river district, amounting to between two 
and threé thousand acres. That stieh lands had been caréfuUy examined by 
a number of vritnesses before they were selected, and It was f ound beyond ail 
question that the same were unoccupled, and that they contained no discov- 
eries of oil or improvements whatsoever at the time of their sélection. Affiant 
then stated to said Wylle that, notwlthstanding such were the facts, the sen- 
timent exlsting in the community at Bakersfleld, as evidenced by the attempt 
at mob violence upon the persons of Mr. Stevens and Mr. Whitaker in the 
Alexander Case, was so strongly against the serippers that aflîant seriously 
feared that perjured testimony would be resorted to by the minerai claimants, 
In order to show that actual discoveries of oll had been made upon the lands 
selected by afflant's cliente at the tlme of sélection, and that as noue of affl- 
ant's parties resided in Kern county, and had no représentative there, afB- 
ant would like to employ hlm to keep tab on the situation, and keep a rec- 
ord of everythlng that was done npcin such lands, so that he would be able 
to say exactiy when. If ever, any parties entered thereupon for the purpose 
of boring for oil or otherwlse, and exàctly whén. If ever, they discovered oil 
thereon, and ail the facta concerning the saine, together with corroborative 
évidence thereof, as afflant belleved that sald Wylle was in position to know 
everj-thing that wûs going on In the way of ûil development and exploration 
In that territory. Said Wylle told afflant at the time that he knew every 
driller In the field, and that every new rig that came in soon came in touch 
with hlm, because he furnlshed oll to run the engines of neàrly ail the drill- 
ers then working in the field. That he would be in position to advise afflant 
of everythlng JUst as it occurred, and that he could keep exact record of ail 
borings, and Inforin afflant exaetly when any one entered upon such land, so 
that afflant could take the action he saw fit, elther in the way of Injunctlon 
or otherwise. Sald Wylle did not Inform afiSant at that time, nor untll some 
ïnonths later, when he met affiant In the clty of Los Angeles, that his em- 
ployers were In any way Interested In the land that had been selected by the 
clients of afflant. That afflant in no way referred to engaging said Wylle to 
aid him in making sélections of land not already made, nor to obtain any 
Information In any way that Would be of value to afflant or to his clients in 
eotineetlon with lands yet to be selected under sald act of eongress; and affl- 
ant States as a fact that nelthèr he nor any of his clients bave sinee tHe 
sald interview of said Wylle of January 20, 1900, made any sélections of land 
In the sâid Kern river district, and further states that at the tlme of such 
Interview they had no Intéhtion of making any further sélections. That the 
proposed employment of sald Wylle was solely for the purpose of enabling 
affiant and his clients to prove the truth as to the exact status of the lands 
whlch they had already selected, at ail times after such intertlew, and until 
air controversy as to title thereto was flnaliy settled; and the sole purpose of 
afflant's attempt to employ said' Wylie wàs ih order that he might know ex- 
actiy when. If ever, any parties went upon the lands that had been selected 
by afflant's cliefits, and exactiy when, If ever, any subséquent discoveries of 
oll were made thereon, and to thus be In a position to defeat any attempts 
that might be made to antedate such discoveries. That afflant did ofler sald 
Wylle the équivalent of an undlvlded 60 acres In the holdings of said Kern 
river district then controlled by clients of afflant, amounting to between 2,500 
and B.OOO acres; but that siich interest wàs to be represented, not in land, but 
Jn stock of corporations whlch would be ôrganlzed to own and control such 
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property. That sald Wylie led afliant to believe that such ofler wouM be 
agreeable to him, provided the lands selected, upon examination, proved, in 
said Wylie's estimation, to be sufflciently valuable to malie such compensation 
adéquate for the service he was expected to render. That said Wylie left 
affiant with the understanding that he would examine the lands selected 
by afflant's clients as aforesaid, and that he wotild communicate wlth affiant 
his conclusion on the subject within a few days. That affiant expected to hear 
from said Wylie within a few days upon the subjeet, but said Wylie never 
communicated wlth affiant for several months thereafter, and, instead of treat- 
Ing as confidential the Information which affiant had given said Wylie, affiant 
believes that said Wylie communicated afflant's information to the minerai 
claimants interested in, and claiming title to, the lands so selected by the 
clients of affiant as aforesaid. Affiant says it is not true that he ever stated 
to said Wylie that the corporations or companies which he represented had ten 
thousand dollars in cash, or any other sum in cash, for the purpose of scripping 
oil lands as the development thereof showed it to be of great value, or other- 
■wise. That affiant in no way mentioned to said Wyfie his intention of scrip- 
ping any lands in addition to those which had already been scripped by his 
clients, as he had no such intention. Aillant says it is not true that he told 
said Wylie that he was to act clandestinely in the matter, or that he was to 
yiolate any confidential or flduciary relations to any one; but aifiant, suppos- 
Ing there was no conflict between the interests of the employers of said 
Wylie and affiant and his clients in connection with the lands which had been 
selected as aforesaid, affiant did not imagine that tUere would be any viola- 
tion of the duty of sald Wylie to his employers involved in the services which 
were called for by the employment proposed to said Wylie. Affiant says that 
It is not true that he proposed that said Wylie was to obtain leases upon oil 
lands, and was to proceed to develop the same, and that affiant and his asso- 
ciâtes would enjoin them, and that défendants would make no défense to 
such action, and that thereby a décision in favor of the persons placing the 
scrip upon sald ground would be obtalned. On the contrary, affiant states that 
no mention of any such matter was made between him and said Wylie. That 
the Alexander-Canfleld Case was then pending in this^ court, which affiant. 
expected would settle the law in such controversies. That the only matter 
discussed or proposed between him and said Wylie was the employment of said 
Wylie to secure information as to, and keep a record of, everything that 
transpired upon the lands already selected by the clients of affiant, and to 
secure corroborative évidence thereof, solely with the view of being able at 
ail times to establisb the exact troth as to developments or oil discoveries upon 
such lands subséquent to their sélection by afflant's clients. That the chief 
purpose of affiant in his conférence with said Wylie was the securing and pre- 
serving of évidence that would defeat perjury and falsification of the facts as 
affiant knew them to be at the time of such interview, and said interview 
was not in any way for the purpose of procuring information upon which affi- 
ant or his associâtes might act in making future sélections of land under the 
act of congress aforesaid. That affiant is satisficd that said Wylie did not con- 
sider the proposition that was made by affiant to him either in the light of a 
bribe, or as an attempt to induce him to betray the interests of his employers, 
and is also satisfled that said Wylie did not regard the plan proposed by affiant 
as a conspiraey to unlawfuUy defraud any one, or as in any way illegitimate, 
and afflant Is satisfled that the only reason that said Wylie did not accept the 
oiïer made him by afflant was that said Wylie, after taking the consensus 
of opinion among the minerai claimants in said district, had no confidence 
in the law being as claimed by affiant. In such conversation affiant asked said 
Wyfie if the services that would be imposed upon him under this proposed 
employment would in any way conflict with his duties or obligations in his 
position as manager of the Petroleum Development Company. Said Wylie 
assured the affiant that, so far as he knew, there would be no possible con- 
flict of interests, and affiant allèges that at the time of said Interview he 
knew of no reason why said Wylie could not secure for him said information, 
and keep the record required, and that it was not until a long time there- 
after that afflant leamed that said Wylie's employers were in any way inter- 
ested in any of the lands that had been selected by afflant's clients. That 
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afflant assumed that sald Wylle was worthy of confidence, and wonld treat 
his conférence as confldential, even if lie did not accept his employment." 

It is not necessary to hère go into the question of veracity re- 
specting the conflicting statements of the two affidavits, nor to in- 
quire into the moral phase of the propositions made by Mr. Ward 
to Wylie, nor as to whether those propositions had référence to lands 
already selected, or to the ascertainment of lands to be selected in 
the future. The important point is that Mr. Ward's own affldavit 
disclckses the fact that before any of thèse lands had been selected 
under the forest reserve lieu land act the question as to how to 
obtain them had been the subject, not only of his own méditations, 
but of consultations with his associâtes in San Francisco; that he 
knew that, to secure title to them under the laws which congress 
itself déclares are the only ones that provide for the disposition of 
minerai lands, it would be necessary to make an actual discovery 
upon each claim; that what he sought to do, and that vfhat was at- 
tempted by his clients, was the obtaining of title to thèse oil lands 
without complying with the mining laws of the United States, and 
by selecting them under the forest reserve lieu land act. If from 
the other afildavits in thèse cases there could exist any doubt that 
the parties under whom the complainants assert title made thèse 
sélections of what they knew, or, at least, believed, to be oil lands 
for the very purpose of securing them by means unauthorized by 
law, and pursuant to a plan devised and settled in advance, it is 
shown beyond any question by the statements and admissions of 
Mr. Ward. And so, in pursuance of that plan, we find the lands 
hère in controversy selected by the predecessors in interest of the 
complainants, and each of those sélections accompanied and sup- 
ported, in the one case by the afSdavit of Johnston himself, and in 
the other by that of one G. W. Baker, on behalf of Clarke, in each 
of which the affiant swears that he is well acquainted with the char- 
acter of the land selected, and that his personal knowledge thereof 
is such as to enable him to testify understandingly with regard 
there to; that no portion of the land is claimed for mining purposes; 
that no portion of it is worked for minerai during any part of the 
year by any person or persons; that the land is essentially non- 
minerai land, and that his application therefor is not made for the 
purpose of fraudulently obtaining title to minerai land, but with 
the object of securing the same for agricultural purposes. If, in- 
stead of thèse palpably false and fraudulent statements, the afiS- 
davits accompanying and in support of the sélections had stated the 
truth, — ^had stated that the applicants at least believed the lands 
sought contained oil, and that they wanted them for that purpose, 
and for that purpose only, and desired to sélect them under the 
law authorizing agricultural lands to be taken in exchange for lands 
situated within a forest réservation that had been surrendered to the 
government, — no one can doubt that the offlcers of the local land 
ofSce would hâve refused to file or receive the sélection of such land 
under the forest reserve lieu land act. It is said for the complain- 
ants that the nonmineral aflBdavit was not required either by the 
statute or by any rule or régulation of the land department. Even 
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if that be conceded to be true, the fact remains that the aifidavits 
were made and flled in support of the sélections, and constituted a 
représentation, and one of the means by which the selectors sought 
to secure the lands, and being made and used for the purpose of 
evading and defeatlng the laws of congress, as well as of defraud- 
ing the claimants under the mining laws, no court of equity should 
lend them its aid in securing the fruits of the fraud. No such afQ- 
davits were before the court in the case of Olive Land & Develop- 
ment Co. V. Olmstead, and it need hardly be said that, if any such 
showing had been there made, the only decree that the complainant 
would bave got would hâve been one dismissing its bill at its own 
cost. In Finn v. Hoyt (D. G.) 52 Fed. 83, a suit was brought by the 
United States to cancel two patents that had been issued by the 
government to the défendants in the suit for certain lands alleged 
by the complainant to be minerai lands, and that were known to be 
such by the défendants at the time they were purchased as agricul- 
tural lands, and concerning whose character the défendants made 
to the government olficers at the time of the purchase false and 
fraudulent statements. The court found that the prépondérance of 
the évidence showed that the lands were valuable for minerai, and 
that the défendants knew that fact at the time they represented 
them to be agricultural, and accordingly annulled the patents, cit- 
ing a number of cases in support of its décision. Surely, if a court 
of equity would annul a patent issued under such circumstances, as 
it undoubtedly would, it should not grant any équitable relief in 
advance of patent in respect to claims based upon like false and 
fraudulent représentations. 

It is also insisted on the part of the complainants that the pur- 
pose for which a sélection is made under the act in question is un- 
important, and that this court so held in the case of Olive Land & 
Development Co. v. Olmstead; and, further, that there is in law no 
mining claim until a discovery of minerai within its limits has been 
made; that, until such discovery, such a pretended claim is a mère 
nothing, and that this court so held in the Olive Land & Development 
Co. Case. That case, and the manifest distinctions that exist be- 
tween it and the cases at bar, will be hereinafter fully referred to; 
but I pause now to say, in answer to thèse two suggestions, that as 
that case was made to appear to the court, both as to the facts and 
as to the provisions of law upon which it was rested, the complain- 
ant sought to enforce its own right without interfering with any 
right on the part of the défendants to the suit, and it was under 
such circumstances that this court said, and properly said, that the 
motive with which the sélection was made was unimportant. "Mo- 
tive," as said by the circuit court of appeals for this circuit in the 
récent case of Hanchett v. Chiatovich, 41 C. C. A. 648, fi52, 101 Fed. 
742, 746, "does not count where one merely exercises his own right, 
without violating any right of another, but when he does violate 
the right of another the motive of the act enters largely into the 
problem." So, too, must the statement of this court in the Olive Land 
& Development Co. Case, to the effect that the location under which 
the défendants in that case claimed amounted to nothing, be taken 
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in connection with the facts about which the court was speaking. 
Such is the universal rule in respect to the opinions and décisions 
of courts. There the fact appea|îed to be that the défendants went 
upon the land there in controversy prior to the sélection under which 
the complainant daimed, and, without making any discovery of any 
minerai, posted a notice of the location of a mining daim, and 
marked its boundaries upon the ground, and then left, and, so far as 
appeared, never returned. Ko possession was held or maintained 
by them, nor did they ever undertake to return until after the com- 
plainant made its sélection, when they threatened to interfère with 
its possession and rights. Nor was the land involved in that case 
ever at any time ascertained to be minerai in character. It was in 
speaking of such a pretended location that this court said, and prop- 
erly said, that it amounted to nothing. 

'The demurrers to the présent bills raise the questions of jurisdie- 
tion, and of the sufflciençy of the bills themselves. The bills express- 
ly allège that upon the making of , the sélections under which the 
complainants claim, and the pnblishing of the notice required by 
the local raies and régulations of the land department, the défend- 
ants tp the bills initiated in the land ofûce contests by written 
protests against such sélections, on the ground that the lands se- 
lected were minerai lands, and not, therefore, subject to sélection 
under the act of June 4, 1897, and that those contests are still 
I)ending in the land department. Those averments of the bills, in 
my opinion, state the complainants out of court; for no court can 
lawfully anticipate what the décision of the land department may 
be in respect to thé contests, nor direct in advance what its décision 
should be, even in matters of law, much less in respect to matters of 
fact, such as is that relating to the character of any particular pièce 
of land. It was so decided by this court in the case of Savage v, 
Worsham in an opinion filed April 4, 1892 (i04 Fed. 18), and has 
been likewiae decided by other courts. Gaines v. Thompson, 7 Wall. 
347, 19 L. Ed. 62, and cases there cited; Sioux City & St. P. E. Go. 
V, U. S. (0, C.) 34 Fed. 8?5. 

It is urged on the part of the complainants that the protests 
flled in the land office were ipsufflcient to warrant or justify a 
hearing in respect to the charaiCter of the lands in controversy, in 
that they failed to show the particulars in respect to their character. 
It is a sufficient answer to this to say that that is a matter for 
the décision pf the land department itself. Formai pleadings, such 
as are required in the courts, are not demanded in the land office. 
But, if the protests ahould be there held to be insufflcient in f orm, 
the power to allow them to be amended doubtless exista; for they 
do allège in express terms that the lands were minerai in charac- 
ter, and therefore not subject to sélection under the forest reserve 
lieu land g.ct, which is the ultimate and controUing fact to be ascer- 
tained. 

It is further insisted on the part of the complainants that, notwith 
standing the averments of the bills in regard to the contests, the 
other allégations of fact therein constitute a sélection of the lands 
in controversy by the predecessors in interest of the complainants. 
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and that a perfect equity in tte lands was thereby acquired, if the 
lands were then vacant and contained no known mine or known 
saline; and it is said tliat this court so held in tlie case of Olive 
Land & Development Co. v. Olmstead, 103 Fed. 568. Let us see. In 
that case there were not only no affldavits of any kind presented to 
the court, as has been already stated, but neither in the oral argu- 
ment nor in the briefs there presented were any rules or régulations 
prescribed by the land department for the carrying out of the pro- 
visions of the forest reserve lieu land act brought to the notice 
of the court, nor was the act of congress of March 3, 1891 (26 Stat. 
1095), repealing the provisions of the pre-emption law, in which, 
m express terms, and by adoption in the homestead law, was the 
provision in respect to "known salines or mines," nor did it there 
appear that the land there in controversy was in the actual posses- 
sion of any one at the time of the sélection under which the complain- 
ant in that case claimed, nor that any minerai of any charq^cter had 
ever been discovered thereon, nor that any contest was ever pending 
or initiated in the land office in respect to the sélection under which 
the complainant there claimed, but, on the contrary, that the sélec- 
tion was accepted by the register and receiver of the local land office, 
the records of which showed the land to be vacant and open to settle- 
ment, and that, as a matter of fact, the land was vacant and unoccu- 
pied; the défendants to the suit having only gone upon the land and 
marked out the boundaries of the mining claim, and posted a notice 
thereon claiming it as such, without making any discovery of any 
minerai, and then leaving and never returning. It was upon such 
facts and the statutory provisions there presented that this court 
held, and I think properly held, in the Olive Land & Development Ck). 
Case, that the complainant there acquired an equity in which it was 
entitled to be protected, and the court accordingly awarded the com- 
plainant a decree, with a provision therein to the eiïect that, should 
the land department of the government at any time prier to the issu- 
ance of a patent for the selected tract, détermine that the land 
was not vacant and open to settlement at the time of its sélection, 
the opération of the decree should thereupon cease. In speaking 
of the act of June 4, 1897, in respect to the exchange of lands, the 
court said: 

"The statute in question is a plain standing offer on the part of tlie govern- 
ment to exchange any of Its land that is vacant and open to settlement for 
a lilie qnantity of similar land within a forest réservation, for which it had 
previously issued a patent, or to which an unperfected bona flde daim had 
been acquired, provided that, In cases of unperfected claims, the reqnire- 
ments of the laws respecting settlement, résidence, Improvements, and so 
forth are complied with on the new claims, crédit belng allowed for the 
time spent on the relinqulshed claims-, the owner of or settler on the tract 
within the réservation, in the event of his acceptance of the offer, being re- 
quired to relinquish his tract to the government, in considération of which 
he is given the right to select in lieu thereof a tract of vacant land open to 
settlement, not exceeding in area the tract covered by his patent or claim, 
as the case may be, with the further provision that no charge shall be made 
for mailing the entry .of record or issuing the patent to eover the tract se- 
lected. From thèse provisions [the court continued] it is clear that in such 
cases of excbange title is to be given by the government for title re- 
eeived, and in cases of unperfected claims the claimant is to occupy a pre- 
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dsely slmllar status In respect t* tho tract 9electecl^tlia.t he dld regardlng 
that relinqulshed. In ail cases thélailid authorized to be selected In Heu ot 
that relinqulshed' 18 requlredtôbe vacant and open t& settlement. When? 
Manlfestly at the date of sélection. It is upon Its then charaeter and condi- 
tion that the seleetor bas the rlght and Is bound to act Before maklng hls 
sélection he must Inform hlmself of tlje charaeter and condition of the tract 
desired, but it %ônld be whoily tilireasonable to say that he la required to 
màke a sélection bàsed upon what may be dlsclosed In that regard In the 
future. The right to sélect Is by the statute giyen to the party Invlted by 
the government.to make the exchange, wlthout other condition than that 
the land selected shall be vacant and open to settlement, Nelther the act of 
thé seleetor, how0ver, In making the sélection, nor that of the offlcers of the 
local land office, upon whose boolts ibe selected tract appears to be vacant 
and open to settlement. In acceptlng and flllng the sélection, Is conclusive 
of the then charaeter and condition of the land. Presumptlvely the char- 
aeter and condition of the selected tract is such as is Ihdlcated by the books 
of the land office, and therefore ttiè sélection, wlth the approval of the offl- 
cers of the local land office, of a tract appearing upon the books as vacant 
and opeti to settlement, in lieu of a slmllar tract of llke dimensions relin- 
qulshed to the government, glves an eQUlty In the seleetor whlch entitles 
him to protection untll the fact In respect to the charaeter and condition of 
the selected land is, upon proper ilotlce to the equlty claimant, otherwise 
determlned by the land department. The right to make that Inquiry extends 
to the tlme of the Issuance of the patent contemplated and provlded for by 
the statute. Hawley v. DUler (deelded May 28, 1900) 178 U. S. 476, 20 Sup. 
et. »S6, Adv. S. U. S. 986, 44 t. Ed. 1157; Lumber Co. v. Rust, 168 U. S. 589, 
593, 38 Sùp. et. 208, 42 L. Bd. 591; Knight v. Association, 142 U. a 161, 12 
Sup. et. 258, 86 L. Bd. 974. BUt thls Inqulry, as has been sald, Is llmited 
to the charaeter and condition of the land at the tlme of its sélection. One 
reason for thls has already been stated, naniely, that, whlle the seleetor under 
the act In question may and must Inform hlmself in regard to the then char- 
aeter and condition of the land he désires to take in exchange for that re- 
linqulshed, It would be altogether ùnreasonable to hold ' that he is required 
to make a sélection based upon what may be dlsclosed In that regard in the 
future. And, turnlng to the act under considération, it is seen, as has al- 
ready been observed, that the power to 'sélect' is by thé statute given to the 
party who is invited to maire the exchange, provlded, always, that he con- 
fines hliB sélection to the class of lands descrlbed in the statute, to vrlt, those 
vacant and open to settlement. No other condition is Imposed by the stat- 
ute. The act In question dIfCers very materlally In thls respect from the 
Indemnity clauses of many of the rallroad and other grants requirlng the 
sélections to be made by and wlth thé advlce, consent, direction, or approval 
of iionie offlcer of the land department. In which case such consent or ap- 
proval ia deemed a condition précèdent to the vesting of any Interest In the 
selected land." 

After referring to the case of Culver v. Uthe, 133 U. S. 655, 10 
Sup. Gt. 415, 33 L. Ed. 776, this court proceeded to say in Olive Land 
& Development Co. v. Olmstead: 

"It la true that in the case just clted (Culver v. Uthe) a certiflcate had 
been Issued by the reglster and recelver of the local land office In Heu of the 
land warrant surrendered, whlle hère nothing more was done by the regls- 
ter and recelver of the local land office than to recelve the deed for the re- 
linqulshed land, together wlth the certiflcate of title thereto, and to accept 
and flle the sélection of the tract selected In Heu thereof. But In the présent 
case notblhg more was required to be done. The statute makes no provi- 
sion for the Issuance of any certiflcate by the reglster and recelver to the 
seleetor, or for the Issuance to him of any other Instrument than a patent. 
It Ig well séttled that In purchases of land from the government, where on© 
has pald the fuU purchase priée and done ail that he Is called upon to do 
by thé terms of the statute, be bas acqulred an équitable tltle to the property 
bougbt" 
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And further on : 

"As bas been said, the question that remains open to inquiry by tlie land 
department, up to the issuance of patent, Is whether or not the selected 
land was vacant and open to settlement at the time of its sélection. Vacant 
public land is open to settlement under the laws relating to that subject 
when they contain no 'known salines or mines' (Act Sept. 4, 1841 [5 Stat. 
455]; Rev. St. § 2258), whëther of gold, silver, petroleum, or any other min- 
erai. The law as to what constitutes a 'Imown mine,' under the statutes 
relating to the settlement of public lands, is also thoroughly well established. 
[Citing varions cases.]" 

Ib the main what was there said is correct, even as applied to the 
facts, statutory provisions, and rules and régulations of the land 
department presented in the présent cases, and as applied to the 
facts about which the court was speaking, and upon the statutory 
provisions upon which that case waa rested, is entirely correct. The 
right of sélection given by the act of June 4, 1897, is conferred upon 
the party desiring to avail hiniself of the exchange proposed by the 
United States, subject only to the condition that the land selected 
shall be vacant and open to settlement. But he makes his sélection 
with f uU knowledge of that condition. The statute of June 4, 1897, 
does not undertake to prescribe how the condition shall be ascer- 
tained and determined, but by the provisions of section 441 of the 
Revised Statutes the secretary of the interior "is charged with the 
supervision of public business relating to the following subjects: 
* * * Second. The public lands, including mines; * * *" and by sec- 
tion 453 of the same statutes it is declared that "the commissioner 
of the gênerai land office shall perform, under the direction of the 
secretary of the interior, ail executive duties appertaining to the sur- 
veying and sale of the public lands of the United States or in any 
wise respecting such public lands and also such as relate to private 
claims of land, and the issuing of patents for ail grants of land un- 
der the authority of the government"; and by the provisions of 
section 2478 of the Revised Statutes the commissioner of the gên- 
erai land office is authorized, under the direction of the secretary of 
the interior, "to enforce and carry into exécution by appropriate 
régulations every part of the provisions of" the title on public lands, 
not otherwise specially provided for. Of course, such rules and 
régulations must be reasonable. As has been stated, it did not ap- 
pear in the case of Olive Land & Development Co. v. Olmstead that 
any rules or régulations had ever been made pursuant to the pro- 
visions of the act of June 4, 1897, but that case was rested in that 
respect upon the admitted averment of the bill that the sélection 
under which the complainant there claimed was flled and accepted by 
the register and receiver of the local land office. In the absence of 
ail rules and régulations upon the subject, the court treated, and I 
think properly treated, such acceptance as an approval of the sélec- 
tion, which satisfied the condition prescribed by the statute, and com- 
pleted the sélection and exchange, leaving only in the officers of 
the gênerai land office, until the issuance of patent, the right of 
inquiry into the facts and conditions of the exchange antedating its 
consummation. The sélection, as has been seen, consists of two things 
— First, the act of sélection upon the part of the selectorj and, sec- 
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ond, the approval of his sélection by the land department. Both acts 
are essential to constitute the sélection authorized bj the statute, 
but it cannot be that oongress intended that the exchange Once made 
should be rendered nugatory by any future discovery of minerai, 
fihaw V. Kellogg, 170 U. S. SX3, 332, 18 Sup. Ct. 632, 42 L. Ed. 1050, 
and cases there cited; In re McDonald, 30 Land Dec. Dep. Int. 
124; Clarke v. Railway Ce, Id. 145. The character of the land, 
and whether it is vacant or occupied, are questions of faet for the 
détermination, and the exclusive détermination, of the land depart- 
ment. Steel V. Eefining Co., 106 U. S. 447, 450, 1 Sup. Ot. 389, 27 
L. Ed. 226; Smelting Oo. t. Kemp, 104 U. S. 636, 640, 26 L. Ed. 875. 

In Cornélius v. Kessel, 128 U. S. 456, 461, 9 Sup. Ot. 122, 124, 32 
L. Ed. 482, 483, the court eaid: 

•The Power of supervision possessed by the commissloner of the gênerai 
land office over the acts of the reglster and recelver of the local land offices 
In the disposition of the publie lands undoubtedly authorlzes hlm to correct 
and annul entries of land allowed by them, where the lands are not sub- 
Ject to entry, or thé parties! do not possess the qualifications required, or hâve 
prevlously entered ail that the law permlts. The exercise of thls power la 
necessary to the due administration of the land department. * • * But 
the power of supervision and correction Is not an imllmlted or an arbltraiy 
power. I^ can be exercised only when the entry was made upon false testi- 
mony or wlthout authority of law. It cannot be exercised so as to deprlv© 
any person Of land lawfully entered and pald for. By such entry and pay- 
ment the pùrcbaser secures a vested Interest In the property, and a right 
to a patent thérefor, and can no more be deprived of It by order of the com- 
missloner than he can be deprived by such order of any other lawfully ac- 
qulred property. Any attempted deprlvatlon in that way of such interest 
wiU be corrécted whenever the matter Is presented so that the Judlciary can 
act opon It" ' 

Fraud in the entry or sélection, or any mistake of law or lack of 
authority on the part of the offîcers of the land department to make 
the entiy, sale, or exchange, as the case may be, of the public lands, 
may be inquired into and determined by that department at any 
time prior to the issuance of patent (Orchard v. Alexander, 157 U. S, 
372, 383, 15 Sup. Ct. 635, 39 L. Ed. 737; Lumber Co. v. Eust, 168 U. S. 
689, 593, 1$ Sup. Ot. 208, 42 L. Ed. 591; Diller v. Hawley, 26 C. G. A. 
514, 81 Fedf 651; Hawley y, Diller, 178 U. S. 476, 20 Sup. Ct. 986, Adv. 
S. U. g. 986, 44 Jj. Ed. 1157); after which the matter becomes subject 
to inquiiy only in the courts (U. S. v. Stone, 2 Wall. 525, 535, 17 
L. Ed. 765; Moore v. Eobbins, 96 U. S. 530, 24 L. Ed. 848; U. S. v. 
Schurz, 102 U. S. 378, 396, 26 L. Ed. 167; Bicknell v. Oomstock, 113 
U. S. 149, 151, 5 Sup. Ct. 399, 28 L. Ed. 962; Mining Co, v. Campbell, 
135 U. S. 286, 10 Sup. et. 765, 34 L. Ed. 155; Williams v. U. S,, 138 
U. S. 514, 11 Sup. a. 457, 34 L. Ed- 1026). But matters of fact, 
fiuch as the character of the land, its condition as to ocoupancy, and 
the like, when once investigated and determined by the oflScers of 
the land départaient, and the applicant allowed to sélect or enter and 
pay for it, vests a right which cannot be affected by subséquent dis- 
coveries in resi)ect to its character or condition. Authorities supra; 
Colorado Coal & Iron Co. v. TJ. S., 123 U. S. 307, 328, 8 Sup. Ct. 131, 
31 L. Ed. 182; Spratt v. Edwards, 15 Land Dec. Dep. Int. 290, 291; 
Davis' Adm'r v. Weibbold, 139 U. S. 507, 11 Sup, Ot 628, 35 L. Ed. 
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238; Jones v. Driver, 15 Land Dec. Dep. Int. 514, 518; and numerous 
cases cited in Olive Land & Development €o. v. Olmstead. 

It is shown in the présent cases that, as a matter of fact, rules and 
régulations were prescribed on June 30, 1897, by the commissioner of 
the gênerai land office, with the approval of the secretary of the in- 
terior, for earrying ont the provisions of the act of congress of June 
4, 1897, both for the exchange of lands within a forest réservation 
covered by an unperfected bona flde claim and of such tracts as are 
covered by patent. Subdivision 15 of such rules relates to the former, 
and by subdivision 16 thereof it is prescribed that, "where flnal cer- 
tiflcate or patent has issued, it will be necessary for the entryman 
or owner thereunder to exécute a quitclaim deed to the United 
States, hâve the same recorded on the county records, and furnish 
an abstract of title, duly authenticated, showing chain of title from 
the govemment back again to the United States. The abstract of 
title should accompany the application for change of entry, which 
must be iiled as required by paragraph 15, without the affldavit 
therein called for"; which afSdavit is required to show the period 
and length of claimant's résidence on his relinquished claim as crédit 
for the time spent thereon to be allowed under the new entry in 
completing the period of résidence required by law. Subdivision 18 
of the rules and régulations déclares: "Ail applications for change 
of entry or settlement must be forwarded by the local offlcers to 
the commissioner of the gênerai land office for considération, together 
with report as to the status of the tract applied for." The rules 
and régulations also require notice of the sélection to be published 
for 60 days, within which time objections thereto are authorized 
to be filed in the local land office. This fact not only appears from 
the avennents of the présent bills, but it also appears therefrom, 
as has been shown, that contests were flled in the local land ofSce 
within the 60 days against the sélections under which the complain- 
ants claim, and are still pending in the gênerai land office. And 
although the court has not been referred to any rule or régulation 
adopted by the land department prior to the sélections under which 
the complainants claim, requiring them to be accompanied by a non- 
minerai atadavit, it would seem from the letter of instructions from 
the secretary of the interior to the commissioner of the gênerai land 
office, of date March 6, 1900 (29 Land Dec. Dep. Int. 580), in answer 
to certain questions propounded to him, that there is a rule in exist- 
ence requiring such nonmineral affldavit to accompany sélections 
under the act of June 4, 1897. The rules and régulations mentioned 
are in no respect inconsistent with the provisions of the statute, are 
reasonable, and are theref ore valid, and hâve the same force and effect 
as statutory provisions. From them it is clear that the offlcers of the 
local land office are not empowered to approve any sélection under 
the act of June 4, 1897, but are expressly required to refer the ques- 
tions in respect to the condition and character of the land sought to 
be selected to the gênerai land office for considération, and that there 
the power rests to détermine the second of the two essential things 
necessary to constitute a sélection under the act of June 4, 1897, viz. 
whether the land sought is vacant and open to settlement. It is. 
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to say the least, doubtful if persons authorized to sélect vacant land 
only are authorized to sélect lands in the actual bona flde occupancy 
of others under the settlement lâws or under a mining location^ even 
though, in the case of the latter, the location be invalid by reason of 
the absence of a valid discôvery of minerai (Shaw v. Kellogg, 170 
U. e. 312, 332, 18 Sup. Ct. 632, 42 L. Ed. 1050); but they are certainly 
not authorized to effect such sélection by any sort of fraud or circum- 
locution. 

In Nevada Sierra Oil Co. v. Hoine Oil Co. (G. 0.) 98 Fed. 673, 680, 
thià court said: 

"It is tnie that, upon minerai land of the United States upon which there 
Is no valid existlng location, any compétent locator may enter, even If it Is 
in tbe actual possession of another, provided he can do so peaceably and in 
good falth, in order to Initiate a location for himself; bnt no riglit upon 
any government land, whetlier minerai or agrlcultural, which Is In the actual 
possession of another, can be Initiated by a forcible, fraudulent, surreptitious, 
or clandestine entry tbereon. Such elitry ^must be open and aboveboard, and 
madë in good faith. Belli v. Meagher, 104 U. S. 279, 26 L. Ed. 735; Atherton v. 
Fovrler, 96 U. S. 513, 24 L. Ed. 732. One who Is In the actual possession 
of a mining claim, working it for the minerai it contains, and claiming it 
under the laws of the United States, whether the location under which he 
80 claims Is valid or invalid, cannot be forcibly, surreptitiously, clandestinely, 
or otherwise fraudulently intruded upon or ousted while he Is asleep in his 
cabin or temporarily absent from the claim; for he Is there by the permis- 
sion and Invitation of the owner of the land, the United States." 

The same reason which precludes the actual possession of an- 
other being surreptitiously or clandestinely entered upon prevents 
it beirig disturbed by false or fraudulent représentations made in 
the land oflSce. Nor, in my opinion, in view of the act of March 3, 
1891, eliminating the words "knovs^n salines or mines" from the pré- 
emption and homestead laws, is it true, as contended on the part of 
the complainants, that the lands in controversy are necessarily open 
to settlement, and therefore to sélection, under the act of June 4, 
1897, unless they contain "known salines or mines." That was true, 
as was abundantly shoivn by the aiithorities cited in Olive Land & 
Development Co. v. Olmstead, while the pre-emption and homestead 
laws excluded from préemption and homestead entry only "lands on 
which are situated any known salines or mines"; but what was not 
theii brought to the attention of the court, and what was appar- 
ently not then within the knowledge of counsel in that case, is now 
made to appear, namely, that congress, on March 3, 1891, by an act 
entitled "An act to repeal the timber-culture laws, and for other 
purposes" (26 Stat. 1095), repealed the pre-emption law, and thereby 
also eliminated from the homestead law the words "known salines 
or mines," which were in the latter by adoption (Rev. St. § 2289). 
But congress left in force the provisions of section 2302 of the Ee- 
vised Statutes, by which it is declared, among other things, that no 
minerai lands shallbe liable to entry and settlement under the pro- 
visions of the homestead law. The words "minerai lands" are cer- 
tainly more gênerai and much broader than the words "lands on 
which are situated any known salines or mines," formerly existing 
in the pre-emption and homestead laws. 5 Stat. 453, 455; Rev. St. 
§§ 2258, 2289, 2317. The wide distinction bètween them is clearly 
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pointed out bv the suprême court in the cases of Barden v. Eail- 
road Ce, 154 U. S. 288, 14 Sup. Ct. 1030, 38 L. Ed. 992; Davis' Adm'r 
V. Weibbold, 139 U. S. 507, 11 Sup. a. 628, 35 L. Ed. 238; Deffe- 
back V. Hawke, 115 U. S. 392, 6 Sup. Ct. 95, 29 L. Ed. 423; and 
numerous other cases that might readily be cited. Undoubtedly 
they should be read in connection with tbe gênerai réservation of 
minerai lands contained in section 2318 of the Kevised Statutes, 
which déclares that "in ail cases lands valuable for minerais shall 
be reserved from sale, except as otherwise expressly directed by 
law," and in connection with the provisions of the law in respect 
to the exploration, occupancy, and sale of the minerai lands of the 
United States. The ûrst act upon that subject was that of July 26, 
1866 (14 Stat. 251), the flrst section of which declared that the min- 
erai lands of the public domain were free and open to exploration 
and occupation by ail citizens of the United States and persons who 
had declared their intention to become citizens, subject to such rég- 
ulations as might be prescribed by law, and to the local customs or 
rules of minera in mining districts, so far as they are not in con- 
flict with the laws of the United States. That act then provided for 
acquiring by patent the title to "veins or Iodes in quartz or other 
rock in place bearing gold, silver, cinnabar, or copper." On the 9th 
of July, 1870, this act was amended so as to make placer claims, 
including ail forms of deposit, "excepting veins of quartz or other 
rock in place," subject to entry and patent, under like circumstan- 
ces and conditions and upon similar proceedings as those provided 
for vein or Iode claims. 16 Stat. 217. The act of May 10, 1872, to 
promote the development of the mining resources of the United 
States, repealed several sections of the act of 1866, and, among oth- 
ers, the first section ; but enacted in place of it a provision declaring 
that "ail valuable minerai deposits" in lands belonging to the Unit- 
ed States, both surveyed and unsurveyed, were "free and open to 
exploration and purchase, and the lands in which they are found to 
occupation and purchase," subject to the conditions named in the 
original act. 17 Stat. 91. Other sections pointed out with partic- 
ularity the procédure necessary to obtain the title to veins. Iodes, 
and placer claims, and deflned the extent of each claim to which 
title might be thus acquired. By the act of Pebruary 18, 1873, min- 
erai lands in the states of Michigan, Wisconsin, and Minnesota were 
excepted from the act of May 10, 1872, and those lands were de- 
clared to be free and open to exploration and purchase, according to 
légal subdivisions, in like manner as before. 17 Stat. 465. The pro- 
visions of the act of 1872, with the exceptions made by the act of 
1873, were carried into the Kevised Statutes. The only settlement 
laws in force at the time of the sélections under which the complain- 
ants claim, or now in force, are the homestead and town site laws. 
The town site laws (Rev. St. § 2380 et seq.) authorize the président 
to reserve from the public lands town sites on the shores of harbors, 
at the junctions of rivers, important portages, or at any natural or 
prospective center of population; déclare when the survey of such 
réservations into lots may be made and the sale of the land had; 
prescribe with particularity the manner in which parties who hâve 
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founded, or may désire to found, a city or town on the public lands 
ma.y proceed, and the title to lots in them be acquired. They also 
prbvide for the entry at the proper land oflSce for portions of the 
public lands occupied as town sites, such entry to be made by its 
corporate authorities, or, if the town be unincorporated, by the judge 
of the county court of the couûty in which the town is situated, the 
entry to be in trust for the use and beneflt of the occupants accord- 
Ing to their respective interests. They contain many other clauses 
respecting such sites, which need not be enumerated, as enough has 
been stated to show that the lands hère in controversy were never 
at any time open to settlement under those laws, for the reason that 
it is not pretended that the lands in controversy are or ever were 
within any town site, and therefore were never subject to settle- 
ment under those laws. The town site laws, therefore, hâve no ap- 
plication to the présent cases, and the only settlement law that has 
is the homestead law, the pre-emption law having been repealed in 
1891. And the homestead law, as has been seen, has not since 
March 3, 1891, contained the clause in regard to "known salines or 
mines," but déclares "that no minerai lands shall be liable to entry 
and settlement" under its provisions. Rev, St. § 2289. Whether 
the lands in controversy, or any other particular tract or tracts of 
land, should be classed as minerai or agricultural, is a question for 
the détermination of the land dèpartment, It appears that the 
lands in controversy were surveyed by the government about the 
year 1854, and that the surveyor retumed them as agricultural lands, 
and that they were se entered upon the books of the land office. 
Prima facie, therefore, they are such, but prima facie only. "Infor- 
mation of the character of ail lands surveyed," said the court in 
Barden v. Eallroad Co., supra, "ia tequired of surveying oflScers, so 
far as knowledge respecting them is obtained in the course of their 
duties, but they are not clothed with authority to especially examine 
as to thèse matters outsidè of their other duties, or détermine them, 
nor does their report hâve any binding force. It is simply an addi- 
tion made to the gênerai information obtained from différent sources 
on the subject. In Cole v. Markley, 2 Land Dec. Dep. Int. 847-849, 
Mr. Teller, when secretary of the interior, in a communication to 
the commissioner of the gênerai land office, speaks at large of the 
notations of surveyors, aûd sayâ: 'Public and oflScial information 
was the objeCt of thèse notations, with a view to preventing entry 
until the facts are flnally determined. They should be, and they 
are, only prima facie évidence, and subject to be rebutted by satis- 
factory proof of the real character of the land.' The détermination 
of the character of the land granted by congress, in any case, wheth- 
er agricultural or minerai or swamp or timber land, is placed in the 
offlcers of the land dèpartment, whose action is subject to the re- 
vision of the commissioner of the gênerai land office, and on appeal 
frOm him by the secretary of the interior. Under their direction 
and supervision, thé actual character of the land may be determined 
and fuUy established." And the court added: "There are undoubt- 
edly many cases arising before the land dèpartment in the disposi- 
tion of the public lands wheîe it will be a matter of much difficulty 
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on the part of its ofiBcers to ascertain with accuracy whether the 
lands to be disposed of are to be deemed minerai lands or agricnl- 
tural lands, and in such cases the rule adopted that they will be con- 
sidered minerai or agricultural, as tbey are more valuable in the 
one class or the other, may be sound. The ofiQcers will be governed 
by the knowledge of the lands obtained at the time as to their real 
character, The détermination of the fact by those offlcers that they 
are one or the other will be considered as conclusiye." 

In one of the briefs of counsel for the complainants it is said that 
since the repeal of the pre-emption law, and the élimination from the 
homestead act of the words "known salines or mines" in 1891, the 
land department has continued to hold that land is subject to settle- 
ment under the homestead laws, unless it contains known mines or 
salines; citing, in support of the statement, Jones v. Driver, 15 Land 
Dec. Dep. Int. 518; Arthur v. Earle, 21 Land Dec. Dep. Int. 92, 
93; Reid v, Lavallee, 26 Land Dec. Dep. Int. 100. Neither of thèse 
cases at ail sustains the point to which they are cited. In Jones v. 
Driver the land in dispute was sought to be entered as a home- 
stead on November 13, 1888, against which a protest was âled May 
31, 1890. The secretary held that, up to the time of the making of 
final proof, the making of payment, and the issuance of the final cer- 
tificate as the basis of a patent, it was i)ermissible to show the true 
character of the land. While this case does not, as has been said, 
at ail support the point to which it is cited by counsel, it is in accord 
with what has been hereinbefore decided, to the effect that, after the 
sale or exehange of land has been consummated, no subséquent dis- 
covery can aflect it. The case of Arthur v. Earle, 21 Land Dec. Dep. 
Int. 92, is to the same effect, and cites in support of the ruling there 
made Jones t. Driver, and also Rea v, Stephenson, 15 Land Dec. 
Dep. Int. 37. The case of Reid v. Lavallee, 26 Land Dec. Dep. Int. 
100, involved a question of estoppel, not pertinent hère, and also the 
question as to whether or not the land there in controversy was more 
valuable for minerai or for agricultural purposes, and those were the 
only questions in the case. Upon the latter the secretary said: 

"It does not appear from the évidence that any minerai of appréciable value 
has been found upon the land in controversy. The work upon the Iode claim 
prlor to the cash entry consists chiefly of a tunnel of about 100 feet in 
length, which commences about 350 feet west of the west Une of the home- 
stead. Wlthin 10 or 15 feet of the mouth of this tunnel some small bodies 
of rock carrying gold appear to hâve been found, and a little further on a 
stringer of quartz bearing small quantitles of gold, but thèse ail seem to 
hâve soon plnched out, and the amount of precious minerai obtained from 
the tunnel in the aggregate was of such small value as to afford no adéquate 
compensation for the expenditure Incurred. No well-deflned ledge or Iode 
carrying valuable minerai is shown to hâve been discovered, nor is the land 
shown to contain minerai in any state of such value as to justlfy expenditure 
to obtain it, nor does the showing warrant the belief that further expenditure 
would disclose the présence therein of valuable ore or valuable minerai of 
any sort. It is also shown, on the other hand, that the land in controversy, 
or the greater part thereof, has a rich, deep, black soil, is well adapted to 
the growing of fruits and vegetables, and can be easily irrigated, and that 
Lavallee ralsed thereon vegetables ofgood quallty." 

In conclusion, I think it proper to say that from the nature of the 
affidavits flled in thèse cases it is manifest that some of the afiiants 
104F.-4 
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hjçYe ccpupitted willful and deliberate perjury. Tlie ail^tention of the 
IJiiited ^ta tes attorney for thia district, is tlierefore directed to the 
ma-tter, tjiat he may bring tlie affldavits to tlxe attention of the grand 
juiy now impaneled for this district, tliat they may look careîully into 
tliem,, and take suck course as may be f ound to be proper. 

In each of tbe cases an order will be entered denying the applica- 
tions for a receiver and for an înjunction, sustaining the demurrers, 
and dismissing the bill at the complainants' cost. 



WILLIAMS et al. V. UNITED STATES. 

(Circuit Court, D. South CaroUna. October 1, 1900.) 

Eminbnt Domain— Takinq pob Pdblio Pubposbs— Injuet Incident to Impeovk- 
mKn* oï Navigation. 

Whére the Uaited States goveirnmeiit, In the proper exercise of its pow- 
ers, bas undertaken the Improvement of the navigation of a river, and by 
means of the dams and other wotks thereln built has caused a permanent 
rlse in the levé! of the water of such river, resultlng in the flooding of 
rice land adjacent, whicli was prevlously protected by embanliments, and 
dralned into the river, so «s to render it permanently valueless for any 
purpose, such action constitutes a taking of the land for public purposes, 
wlthin the meanlng of the flfth amendment to the constitution, and the 
owner is entitled to recover just compensation therefor. 

Proceeding undei* Act of Congress to Establish a Olaim against the 
United States. 

Mitchell & Smith, for plaintiffs. 
Abial Lathrop, U. S. Atty. 

SIMONTON, Circuit Jtidge. ÏMs is a proceeding under the act of 
cbngress of March 3, 1887, giving this court co-ordinate jurisdiction 
with the court of claimsin certain causes of action against the United 
States. The object of the proceeding is to obtain just compensation 
for certain labds alleged to hâve been takën by the goTemment for 
public purposes. The cause of action is on the implied contract aris- 
ing from such alleged taking to give just compensàtioû therefor under 
the flfth amendment. 

The cause being at issue was tried by the court, in accordance with 
the act of congress, without the aid of a jury. 

Findings of Fact. 

(1) The aboyé pétition was made in compliance with the require- 
ments of the act of Maxch 3, ISSf, dujy fllçd in the clerk's office of 
the circuit court of the Upited States for the district of South Caro- 
Una, on the 22d day Of March, 1897, and copies thereof duly served on 
the United States district attorney and the attorney gênerai of the 
United States, and saîd law in ail respects complied with. 

(2) The plaintiffs are résidents and citizens of the state of South 
Carolina, and are the owûers IQ fee simple, as tenants in common, 
of a plantation situate in Beaufort county, in the state of South 
Carolina, on the Savanpah river, known as "Beach Hill," containing 
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1,486 acres of high and rice land. They hold this plantation under 
sundry successive mesne conTeyances showing a continuons unbroken 
chain of title from a grant of said land by the lord proprietors of 
South. Carolina in 1738. 

(3) A portion of tkis plantation — 404.53 acres — bas been cultivated 
in rice for a very long period of time, and bas been so cultivated by 
tbe plaintiffs since their ownership of the said plantation in 1876 up 
to tbe time of tbe abandonment thereof. 

(4) Tbese 404.53 acres of rice land bave been reclaimed by drainage, 
and tbe érection of dikes or banks, and bave been used solely, and can 
be used only, for tbe purposes of raising rice. It was dépendent for 
its irrigation upon tbe v^aters of tbe Savannab river and its ditcbes, 
drains, and canals, througb and by wbich tbe waters of the river were 
flowed in and upon the lands, and were then drained herefrom, which 
were adapted to tbe natural level of the Savannab river, and dépend- 
ent for its proper drainage and cultivation upon the maintenance of 
the natural flow of that stream througb and over its natural channel 
along its natural bed to the waters of the océan, and tbe maintenance 
of the natural level of the waters of that river. 

(5) Thèse acres of rice land were protected from the river by em- 
bankments erected upon lands of tbe plaintiffs, througb which trunks 
or water ways were constructed witb flood gâtes, wbicb trunks were 
placed in such embankments, so that tbe bottoms thereof were a 
little above the mean low-water mark of tbe river. Througb thèse 
the lands are irrigated, and througb them also the lands are drained 
when the time comes for the draining tbe water oiï, and were dépend- 
ent upon tbe natural rise and flow of the tide to effect this drainage. 
It is absolutely necessary, therefore, that the outlet of tbese trunks 
or water ways should always be above the mean low-water mark of 
the river. It is also absolutely essential to tbe production of rice 
and in the préparation of the lands therefor that at certain times the 
fields should be flooded and submergea witb water, and that at other 
times they should be drained off so as to become perfectly dry. 

(6) That for several years past the United States govemment, in 
tbe lawful exercise of its powers of eminent domain and régulation 
of commerce, under its proper offlcers, authorized thereto by acts of 
congress, bas been making, and is now making, erecting, and main- 
taining, certain structures, dams, and training walls in the Savannab 
river, beginning at points below this plantation, and, in addition 
thereto, dumping mud and sand dredged from the Savannab river 
proper into the Savannab back river, below this plantation, tending 
thereby to stop up said river, and make the same shallow, and de- 
crease and change the natural flow and current thereof. 

(7) By reason of tbe érection and maintenance of thèse obstructions 
and the other work carried on by tbe said United States, the natural 
flow of said river in and along its natural bed bas been obstructed 
and cbanged, and its waters bave been caused to be kept back and to 
flow back, and to be lifted above its natural level in its natural bed. 

(8) This plantation, Beacb Hill, is situated on the Savannah back 
river, above tbese obstructions, and tbe direct effect thereof is to raise 
the level of the Savannab river at this plantation, to press it against 
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the embankments aforesaid, aùd so to keep the point of mean low 
water above its natural point, so that the outlet of the trunks and 
water ways in the banka of the said plantation, instead of being above 
the point of low-water mark, are now below the same, directly caus- 
ing the water to lie, remain, and be upon the said plantation, without 
being capable of being drained off, and also by means of seepage and 
percolation causing the water to rise in the plantation itself until the 
water in the land gradually rose to the height of the increased water 
Içyel in thé river, and the superinduced addition of water in the 
plantation was about 20 inchès; the resuit of which was that, not 
only was it impossible to let oE the water, and drain the plantation, 
but thàt thèse acres cultivated in rice became sogged, sour, and abso- 
lutely uûfit for the cultivation or production of rice, or, so far as is 
known, of anything else. 

(9) By raising the level of the Savannah river by thèse dams, ob- 
structions, and dumping of mud therein, the waters thereof hâve been 
raised and caused to flow back upon and in and oter the said planta- 
tion, actually invading the same, directly raising the water in said 
plantation about 20 inches, whidi it is impossible to remove there- 
from; and this flooding is now a permanent condition on said planta- 
tion, which has been reduced to a bog, unfit for the cultivation of any- 
thing, and has no value. 

(10) By reason of the superinduced addition of water actually in- 
vading the said plantation, and its destruction thereby for any and 
ail puPposes for which it might be utilized, plaintiffs hâve been com- 
pelled to abandon the cultivation of said plantation, and hâve been 
forced to pursue their calling of planting rice elsewhere. The direct 
resuit to plaintiffs is, therefore, an actual and practical ouster of 
possession. 

(11) That, in addition thereto, by the érection of such obstructions, 
dams, training walls, and dumping of refuse material, the freshets 
coming down the Savannah river, and overflow therefrom, hâve been 
kept back and held up for a much longer period than bef ore the érec- 
tion of such obstructions, etc., and cannot be gotten off the land, 
which thereby and therefrom became sodden, boggy, and sour, grad- 
ually lessening its productive power, so that in 1895 it became value- 
less, which is its présent and permanent condition, and it is useless 
for the product ôf rice or any other commodity. 

(12) This graduai resuit was begun to be felt when the cross-tides 
dam between Hutchinson's Island and Argyle Island was built, in 
1885, the summit of which was brought up in 1890, and the effect of 
which has gradually grown worse, not only with the continuing 
érection of obstructions, and the dumping of material dredged from 
the Savannah river proper, but also from the continued process of 
seepage aiid percolation by which the lands gradually each year be- 
came mOre sodden, bôggy, and sour, and unfit and incapable of pro- 
ducing rice, the only sy^em of cultivation of which the land is capa- 
ble. From thèse causes the plaintiffs were flnally driven away, and 
compelled to abandon the said plantation, in the year 1895, and hâve 
been compelled to pursue their calling of planting rice on other places. 
The direct resuit to plaintiffs is, therefore, an actual and practical 
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ouster of possession and invasion and taking by the government of 
this plantation. 

(13) Beyond the backing up of tlie "water on and in the plantation 
by reason of the aforesaid obstructions, and other works of the gov- 
ernment, and the holding back upon the plantation of the waters 
brought down by freshets, and this invasion of thèse lands by this 
superadded water around and in and upon the plantation as above 
described, rendered necessary by the exécution of the govemment 
plans for the iinproving the navigation of the Savannah river, the 
United States government has not and does not use thèse lands for 
any purposes, nor is it in possession of them or any part of them. 

(14) The value of thèse lands before the obstructions aforesaid 
were put in and upon the said river was about |30 per acre. The 
value of the rice plantation, 404.53 acres, thus taken, amounts to 
$10,000. 

(15) The effect upon the said plantation was flrst felt in 1885, up- 
on the building of the cross-tides dam, the summit of which was finally 
carried up in 1890; the effect of which work and other continuing 
obstructions and improvements gradually increased until the year 
1895, when the plaintiffs were compelled to abandon the said planta- 
tion. 

Conclusions of Law. 

1. The cause of action flrst accrued within six years of the com- 
mencement of this action. 

2. The government of the United States, in undertaking the im- 
provement of the navigation of the Savannah river, through its proper 
offlcers thereto empowered by acts of congress, was and is exercising 
its lawful power of eminent domain, and its power to regulate com- 
merce and improve navigation. 

3. The facts found show that by reason of the obstructions so 
placed in the Savannah river and the dumping of mud and sand 
therein, the water of the river has been directly backed up and against 
the banks bf this plantation, and f orced on the land ; the superinduced 
addition of water actually invading it, destroying its drainage, and 
through seepage and percolation raising the level of the water within 
the plantation to the level of the water in the river, and, in addition 
thereto, holding back and restraining in, over, and upon said planta- 
tion the freshets, the water f rom which was retained upon the same ; 
by ail of which the plantation has been rendered absolutely valueless. 
Ail of which is the resuit of the government improvements and works, 
and without which its purposes could not be carried out and effected. 
This is a "taking," within the meaning of the flfth amendment. 

4. The plantation of the plaintiffs being actually invaded by the 
superinduced addition of the water directly caused by the government 
dams, obstructions, and works backing up the water of the river, and 
raising the water level at and upon and in the rice plantation, and 
holding back and retaining upon the same the freshets, and making 
the same absolutely unflt for the cultivation of rice or any other known 
article, and plaintiffs having been compelled thereby to abandon their 
plantation, and being practically ousted of possession, and this being 
a permanent and continued condition, and the plantation being there- 
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by renderèd îrreclaîmable and beeome of no value, renders the action 
of the government a taking of land for public purpoaes, within the 
meaning of tbe flfth amendmeût to the constitution, fôr wliich com- 
pensation ia due to tbe plaintiffs. 

5. The plaintiffs are entitled to just compensation for the taking of 
404.53 acres of land. This is estimated to be $10,000, the value of 
the lands so taken, for which amount let the plaintiffs hâve judgment 



ADAMS T. SHIRK et al 

(CSrcnlt Court of Appeals, Seventh Circuit October 2, 1900.Ï 

■ No. 679. 

1. Ai>PBAi,— Spécifications OB' Ehbos. 

A specîflcatlon of error in holding or refusing to hold as stated, where 
soclj tulings were made in giving or refusing instructions, sliould state 
siiçji jtact, and comply with the requirement of rule 11, governing spec- 
Ifleatloils of error wliich relate to the charge of the court. 

2. SAkE— Questions not Pbeskntbd to Trial Coubtt-Motion for Direction 

OF Verdict. 

A gênerai motion, made at the conclusion of the plaintiffs évidence, for 
direction of a verdict for défendant, unaccompanied by a statement or 
suggestion of reasons for It, may properly be overruled, and raises no 
question for review In the circuit court of appeals. 

•. Lahdlobd AND Tenant— Action por Rknt— Défenses. 

The refusai of a lessor in a ground lease, who holds as security policiea 
df Insurance on the buildings owned by the lessee, to produce such pollcies 
for assigiament to one to whom the lessee has sold the buildings and as- 
Bigned the lease -wlthout the lessor's consent, constitutes no défense by 
the assigner to an action agalnst hlm for accrued rent, where there has 
been no loss under sucb poticles. 

4. Same— Construction of Lease— Rioht of Assiqnmbnt. 

The lessee tinder a ground ïease sold the buildings, and assigned the 
lease tô another, wlth the consent of the lessors, the assignée ezpressly 
covenantlng that he assumed personally ail the "terms, covenants, and 
agreements Sn said lease contalned," among which was an agreement that 
the lessee sbould remain boùnd for the rent durlng the term, unless ex- 
pressly released by the lessors on the acceptance of a substituted tenant. 
The lessors also executëd an agreement at the same tlme to accept as a 
•ubstitute any future assignée who should be a "responsible person," and 
"satlsfactory" to them. lUelâ that, to entltle the assignée to such substi- 
tution, he waa bound to show to a reasonable certalnty that hls proposed 
transférée was pecuniarlly responsible, and of such good repute as should. 
In fairness, render hlm satlsfactory to the lessors, and that, in the ab- 
sence of such showlng, the lessors must be regarded as Justlfled in refusing 
to recognize such transférée as a tenant, or to acçept rent from hlm un- 
less paid on behalf of the recognized lessee. 

5. Same— TJnauthorizkd Assignment of Lbasb— Riohts of Landlord. 

A lessor cannot be compelled by the lessee, by ah nnauthorized assîgn- 
ment of the lease, to exercise the right of re-entry and f orf eiture glven 
him by Its terms, but may lawfuUy treat the assignée as in possession 
under the lessee, and hold tbe latter to his direct llability under the 
contract for the payment of the rent. 

6. Arrbst of Judgment — Gbounds dp Motion. 

A motion In arrest of Judgment cannot be based on an alleged varlance. 
its oniy office being to challenge the sufflciency of the facts of record, apart 
from any showlng by bill of exceptions, to support the judgment. 
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7. Action— Objection to Fohm— Waiveh. 

An objection that a cause of action stated In a déclaration at law Is 
oognizabïe only in equity must be promptly made to be of avail, and will 
net be considered when flrst taken in a motion in airest of judgment 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Hlinois. 

Tbis action was brcught by the défendants In error against the plalntiff in 
error, as assignée of a ground lease, to recover rent which accrued after the 
défendant had assigned to another. One of the défenses insisted upon waa 
that the assignée of a leasehold, "coming in only by prlvlty of estate, and not 
by privity of contract, remains liable for the rent only so long as he remains 
owner of the term." The principal facts are thèse: The property, situa ted 
on the northeast corner of darlt and Kinzie streets, Chicago, with a frontage 
of 100 feet on Clark street, and having upon It a six-story brick building, a 
part of which was a theater, was owned by Emma L. Smith. In December, 
1889, she and her husband, Perry Smith, mortgaged the property to the North- 
western Mutual Life Insurance Company to secure a loan of $125,000. The 
debt was paid and the mortgage released In Aprll, 1895. In March, 1891, 
Elbert W. Shirk, one of the défendants in error, bought of the Smiths the land, 
not including the building, paying therefor $25,000, and assuming the mort- 
gage to the insorance company; and at the same tlme executed to the Smiths 
a ninety-nine years lease of the land, for which they agreed to pay an annual 
reniai of $9,000, to discharge ail taxes and rates, and to keep the property 
insured for $100,000 by policies payable to Shirk, as securlty for the payment 
of the rent The lease containg the followlng provisions touching assignments 
thereof: ' 

"It is further covenanted and agreed by and between the parties hereto that 
the said parties of the second part, their helrs, executors, administrators, or 
assigns, shall not nor will during the said term assign, transfer, or set over, 
or otherwise by any act or deed procure their Interest In the said premisea 
and the improvements thereon, or on any part thereof, to be assigned, trans- 
ferred, or set over unto any person or persons whatsoever, except by way 
of mortgage or trust deed as herein provided, except upon the written consent 
of the party of the flrst part, his hoirs, executors, administrators, or assigns. 
If said lessees désire to sell, and the proposed assignée shall not be acceptable 
to said lessor, the question of such purchaser's standing and sultableness as a 
tenant shall be submitted to two disinterested persons, one to be chosen 
by each of the parties hereto; and, In case of their inability to agrée, the 
two so chosen shall choose a third to act with them, and the written report 
of a majority of the three shall be binding upon the parties hereto; and, it 
such report is in favor of the assignee's standing and sultableness as a ten- 
ant, said lessor shall be bound to assent to such assignment, and, in case he 
does not, the said lessee may assign thls lease to such proposed purchaser 
without the assent of such lessor. It is further agreed that the leasehold in- 
terest hereby created and the building herein mentioned may be conveyed In 
trust or by mortgage as seçurity for a sum not exceeding two-thirds of the 
value of the building thereon, or to be erected thereon, notice In writing con- 
taining the name of the trustée or mortgagee being flrst given to said party of 
the flrst part, his hoirs, executors, administrators, or assigns. And it is ex- 
pressly covenanted and agreed by and between the parties hereto that any 
assignment made by the parties of the second part, or their assigns, of their 
interest in and to said premises, without complying with the conditions afore- 
said, shall be absolutely null and void, and without effect. And it Is further 
covenanted and agreed by and between the parties hereto, for themselves and 
their respective heirs, executors, administrators, and assigns, that. In the 
event that any assignment, trust deed, or mortgage shall be made (after com- 
plying with the conditions hereinbefore set forth), the assignment, or mortgage, 
or trust deed shall be subject to ail the covenants, agreements, provisions, and 
conditions eontained In thls lease. And it Is further covenanted and agreed 
by 'and between the parties hereto that, in the event that any assignment or 
mortgage be made (after complying with the conditions hereinbefore set forth). 
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the sald parties of the second part shàll stlU be and remain llable and subject 
td ail thé eovènarits, agreëments, aUd conditions In this lease Contained, nn- 
less by an instrument in writing, uiider seal, and duly ackoo^tvledged, said 
lasser éfeail consent to the substitntioli of sald assignée and thefelease of said 
lessees. It is furtlier provided that, if this lease shall be assigned wlthout 
such substitution and release, then, in case of the default of àny assignée 
hereof In the payment of the rent reserved hereby or in performance of any 
of the covenants or agreements hereln contained, the said party of the first 
part shall at Once notify the said parties of thè second part, their heirs, exec- 
utors, or àdminiatrators, of such defatilté It Is further agreed that, in the 
event that any assignment, sale, or çonveyance, after complying with the 
conditions herelnbefore set forth, shall b« thade by sald parties of the second 
part, the same shall be evldenced by an instrument in writing, duly executed 
under seal, and aeknowledged by the assignée, and duly reeorded in the re- 
corder's office of said county; and said instrument in writing whereby such 
Interest shall be sold, assigned, or conveyed shall contaln a clause sufflcient 
m law to^the effect that the assignée or assignées, purchaser or purchasers, 
and hls or their helrs, executors, administrators, and assigns, personally ac- 
cept and assume ail the terms, covenants, and agreements in this lease con- 
tained,- and' will personally comply with them, and be bound by them, and 
will beep and perfôrm ail the covenants and agreements in this lease con- 
tained.** 

There is also a provision for forfelture of thé lease for violation of any of the 
covenants ©r agreements contained in It Later, in 1891, Shirit conveyed a 
two-ninths Interest to his brother, Milton Shirk; a like interest to his sister, 
Alice S. Edwards; and three-ninths to hls mother, Mary Shirfe. ^hls was in 
fuiflllment of the purpose of the purchase, In whlch he acted for himself and 
the others named; but there was nothiug in the çonveyance made to him by 
the Smlths tô Indicate that others were interésted in the purchase. In August, 
1894, Mary Shirk dled testate. By her wlU she gave and devised ail her 
estate, real and personal, to her three chlldren named, as trustées, to pay 
debts and legacies, and the remalnder to be kept Intact, and together as one 
fund, the. income of whlch shouîd belong to the three children for their own 
ose, imtll the expiration of the trust on the death of the last survivor of the 
three, when the principal Should be dlvlded a,mong their children then living 
per stirpes. The wUl also gave the trustées full power to sell, convey, and rent 
real estate In whlch the testatrix had an Interest, and at their discrétion to 
deal with her corporate and other business interests. On December 27, 1895, 
Perry Srolth, for himself and as administrator of his deceased wife, transferred 
and assigned, to J. McGregor Adwis the lea«ehold created by the 99-year lease 
referred tp, and also sold and transferred to hlm ail the buildings and improve- 
ments sltnatéà upon the lots, and ail personal property therein and thereon, 
consistlng of chairs, carpets, scenery, etc., belopglng to the building and theater. 
In that asslgDiflieht the statlng part Is as follpws: 

"This Indènture, made thlS twenty-seventh dfty of December, A. D. 1895, be- 
tween PerryS. Simlth, Jr., in his own rlght, ând also as administrator of the 
estate of HmiSiâ lîpuiBe Sniith, deeeaséd,- païty of the flrst part, and J. Mc- 
Gregor Adami, pàrty of the second part, wlthésseth that," etc. 

The testimonlum and the jslgnatures to it are as follows: 

"Executed at Ôhlcago the day and year flrst above mentioned. 

"Perry H. Smith, Jr. [Seal.] 
"Peri-y H. Smith, Jr., [Seal.] 
"Administrator of the Estate of Emma Louise Smith, Deceased, 

"J. McGregor Adams. [Seal.]" 

It also contalns the foUowlng clause: 

"And the sald party of the second part, |or himself, his heirs, executors, 
adminlstratorè, ând assigns, personally ttccepts and assumes ail the terms, 
covenants, and agreements in said lease contained, and will personally comply 
with them, and bé bound by them, and will keèp and perform ail the covenanta 
and agrèeméilts in sàld lease contained." 
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After the acknowledgment is appended the foUowîng: 

"We hereby consent to the foregoing sale and transfer of the lease therein 
mentlaned. E. W. Shirk. [Seal.] 

"Milton Shirk. [Seal.] 

"Alice S. Edwards. [Seal.]" 

Thls transfer to Adams was recorded Jamiary 2, 1896. 
On January —, 1896, there was deposited with the Northern Trust Com- 
pany a paper which reads as foUows: 

"Chicago, Illinois, December 27th, 1895. 
"J. McGregor Adams, Esq.— Dear Sir: In considération that you hâve to- 
day taken an assignment of the interest of Perry H. Smith, Jr., and of the 
estate of Emma L. Smith, in the lease bearlng date of Mareh Slst, 1891, exe- 
cuted by Elbert W. Shirk to said Emma L. Smith and Perry H. Smith, Jr., of 
lots six (6), seven (7), and eight (8) in block two (2) of Wolcott's addition to 
Chicago, situated at the northeast corner of Clark and Kinzie streets. In said 
city, and hâve assumed ail liabilities of the lessees thereunder: Now, there- 
fore, we, the présent owners of the fee of said land, do hereby agrée that, in 
case you shall, at any time in the future, assign the said lease and your inter- 
est therein to some responsible party who shall be satisfactory to us, we will, 
on the assumption by such assignée of ail your liability under said lease, con- 
sent to the substitution of said assignée, and the release of yourself and your 
estate from ail further liability thereunder. Thls document is to be held by 
the Northern Trust Company, and not to be delivered, except upon the joint 
order of yourself and ourselves. Neither this document nor any copy thereof 
Is to be recorded. If the same or any copy shall be recorded, tUis document 
Bhall thereby become void. E. W. Shirk. 

"Milton Shirk. 
"Alice S. Edwards." 

Adams paid the ground rent up to and including the flrst quarter of 1897. 
In Pebruary, 1897, he sold and transferred to one Petterson the unespired 
term of the ground lease, and also the Improvements and Personal property 
he had purchased In connection therewith from the Smiths. This action was 
brought to recover from Adams, as the assignée of the Smiths, upon that 
lease, for rent accruing for the last three quarters of 1897. 

The twenty-first, twenty-second, twenty-third, twenty-fourth, and twenty- 
flfth spécifications of error are as foUows: "(21) The coiurt erred in not-direet- 
ing a verdict for défendant beeause plalntififs refused to allow the Insurance 
policies to be assigned to Petterson, and also refused to submit that question 
to the jury, and in refuslng to instruct the jury, as requested by défendant: 
'That if the jury believes from the évidence that Shirk refused to produce the 
policies of Insurance upon the property in order that they might be assigned 
to Petterson, his doing so was a breach of the provisions of the lease in a 
material part, and plaintifEs cannot recover.' (22) The court erred in refusing 
the request of the défendant that it Instruct the jury: 'That, if Petterson made 
a tender to plaintlfCs in June, 1897, of the rent due for the second quarter of 
1897, then as to that quarter the jury must flnd in favor of the défendant.' 
(23) The court erred in refusing the request of the défendant that it Instruct 
the jury: 'That if Petterson made a tender to plaintiffs in May, 1898, of the 
rent for the third and f ourth quarters of 1897, then that tender released Adams 
from liability to pay the rent, and the verdict of the jury as to those two quar- 
ters must be in favor of the défendant' (24) The court erred In charglng the 
jury that there must be an opportunity glven plaintiffs to Investigate for them- 
selves the responsibility of the proposed tenant before arbitration concerning 
the tenant could be demanded, being especially that part of the charge which 
said: 'But if, on the other hand, as they claim, as Mr. Shirk has testifled, 
clearly and distinctly, there was an ofCer of this man Petterson to them, and 
their offer to make the investigation, and then they failed to furnish Mr. Shirk 
the information upon which to make that investigation, it was équivalent to a 
refusai to furnish him any opportunity to state whether he wonld accept thls 
uian or not, and he was not put to an option,— to the exercise of an option; 
aud the subséquent transactions by which they wrote a letter to iiim after he 
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had left the clty— after he was known to Havë left the eity— would amount to 
notWng» -aijdwQHlcl not be consiâered.' (25) The court erred la instructing 
the Jury tjiat It muât flnd for the plaintlffs for the amount of the clalm unlesa 
the défendant fumlshed a satlsfactory tenant or assignée of the term, belng 
partîcularly that part of the charge In whlch the court sald: '* • * And 
unless you are satlsfled by the prépondérance of the proof In this case that Mr. 
Adams furnlshed a person whom he belleved tô be satisfactory, and that the 
prépondérance of the proof shows a refusai by Mr. Shirk In behalf of the 
plaintlffs to make the investigation, and to exercise a judgment on the matter 
whether this was a satisfactory person or not, then the défense fails, and you 
must flnd for the plaintlffs for the amount clalmed.' " 

William Burry, for plaintiff in érror. 
Frédéric Ullmann, for défendant in éiror. 

Betàte WOODS a;ûd GKOSSCUP, Circuit Judges, and KOHL- 
SAAT, District Judge. 

WOODS, Circuit Judge, after stating the case, delivered the opin- 
ion of the court, 

But few of the numerous spécifications of error insisted upon pré- 
sent aiiy question. The flrst, second, third, fifth, and seyenth allège 
error in the admission or exclusion, of eyidence, but do not, as re- 
quired by rule 11 (31 0. G. A. cxlvi., 90 Fed. cxlvi.), quote the sub- 
stance of the évidence admitted or rejected. The fourth conforms 
to the rule in that respect, but the évidence referred to was of so 
little importance that a ruiing one way or the other upon the mo- 
tion to strike it out could not hâve been a material error. The 
tenth to eighteenth and twenty-ninth to thirty-fourth spécifications 
each allège error of the court in holding or not holding as stated, 
but, if the court so held, it must bave been in giving or refusing in- 
structions, and it should bave been so^ specified. Woodbury v. City 
of Shawneetown, 34 U. S. Àpp. 655, 20 C. C. A. 40», 74 Fed. 205; 
Columbuè Const. Co. v. Crâne Co., 41 C. C. A. 189, 98 Fed. 946, 101 
Fed. 55. The eighth, ninth, nineteenth, a,nd twentieth spécifications 
are to the effect that the court erred in not directing a verdict for 
the défendant; but the eighth the défendant waived by adducing 
further évidence after t^e ruiing was made. The ninth spécifies no 
particular in which there was supposed to be a lack of évidence; 
and while, in the nineteenth, the direction was asked "because of 
tender of ail the rent sued for by Petterson to plaintlffs," and in 
the twentièth "because no notice was given by the plaintiffs to 
défendant of nonpayment by Petterson of rent sued for," it does not 
appear that either reason was suggested to the court at the time or 
before the motion for a peremptory instruction was denied. The 
bill of exceptions states simply that, ail the évidence being in, 
"thereupon the défendant moved the court to hold the évidence in- 
sufQcient to sustain the action, and to direct a verdict for the de- 
fendant"; but such a gênerai motion, unaccompanied by a state- 
ment or suggestion of reasons for it, may properly be overruled. A 
practice is not to be approved which will permit of the présenta- 
tion for review by this court of questions which are not shown to 
hâve been called to the attention of the trial court. Columbns 
Const. Co. V. Crâne Co., supra; Stewart v. Morris, 37 C. C. A. 5G2, 
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96 Fed. 703. The twenty-ârst spécification, instead of being limited 
to the assertion of a single error, as rule 11 requires, présents three 
questions, which, though closely akin to each other, are yet distlnct- 
ly différent. Tkere was, however, no error in refusing the spécial 
instruction set out in that spécification. By the terms of the origi- 
nal lease the insurance provided for was to be payable to the lessor, 
and, while a notation upon the policies of the consent of the insur- 
ance companies to the assignment of the leasehold may hâve been 
necessary, there was apparently no right in any one to ask an as- 
signment of the policies to Petterson ; and, even if there was such a 
right, no loss having occurred, we are not ready to assent to the 
proposition that the refusai of Shirk to produce the policies for the 
purpose of assignment is a défense to the action for accrued rent. 

What was the effect of the tenders made by Petterson to Shirk 
depended, perhaps, on other questions and propositions not em- 
braced in the spécial instructions which were asked and refused. 
In no event could a tender made by Petterson be of effect unless 
Shirk, as against Adams, was bound to accept it. If, after his as- 
signment to Petterson, Adams was not responsible for the rent, the 
question was irrelevant and immaterial, and the refusai of the in- 
struction of no conséquence. It could be of importance only upon 
the theory that Adams remained liable for the rent, but by reason 
of the assignment, which to that estent Shirk was bound to recog- 
nize as valid, he had corne into the position of surety for Petterson, 
and therefore was discharged by the refusai of Shirk to accept the 
proffered payment. If that relationship of the parties was a ques- 
tion of fact on the évidence, the spécial instruction asked should 
hâve been so framed as to submit the question to the jury. As 
drawn, the instruction assumes everything essential to the proposi- 
tion except the fact of tender. If that fact was a défense to the 
action against Adams, it is equally a bar to the right of the lessors 
"to proceed against the improvements or against the original les- 
sees." We are of opinion that on the facts disclosed Shirk was jus- 
tified in rejecting the tender. In the original lease it was stipulated 
that the lessees and their assigns should make no transfer of the 
leasehold except by way of mortgage or trust deed except upon the 
written consent of the lessor. Whether or not, without further stip- 
ulation, that restriction would hâve bound Adams, it is not neces- 
sary to consider. A further stipulation was made. He accepted 
an assignment by which, in express terms, "for himself » ♦ ♦ 
and assigns personally," he assumed "ail the terms, covenants, and 
agreements in said lease contained," but with the modification ex- 
pressed in the writing of the same date, signed by the Shirks, that, 
in case he should thereafter assign the lease "to some responsible 
person" who should be "satisfactory" to them, they would consent to 
the substitution of the assignée, and release him and his estate from 
further liability. Assuming that the document signed by the Shirks 
was executed upon a sufficient considération, and became binding, 
Adams acquired thereby the right to transfer the term to a "re- 
sponsible party" who should also be satisfactory to the lessors. The 
effect of that provision, in our opinion, was that, when Adams pro- 
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posed a transfer to Petterson, he was bound to show to a reasonàble 
certainty that Petterson was pecuniarily responsible, and of such 
réputé for honesty, capacity, and fair dealing as ought to make him 
satisfactory. Shirk, for himself and his associâtes, doubtless was 
bound to act fairly and reasonably, but he was not required to go out 
of his way to establish, or to convince himself of, the suitableness 
of thé proposed substitute. It was not enough, as indicated by that 
portion of the court's charge set out in the twenty-flfth spécification 
of error, that Adams should hâve "furnished a person whom he be- 
liered to be satisfactory." It was a question, not of belief, but of 
actual responsibility and fitness, and, there being in the record no 
évidence that Petterson was responsible and otherwise of accept- 
able character, and there having been uo arbitration to supply the 
place of such évidence, ail charges that Shirk did not act in good 
faith become of no conséquence. For ail that appears in the rec- 
ord, it is to be assumed, as between the parties, that Petterson was 
not responsible, and in other respects was not one who should hâve 
been accepted as a satisfactory substitute for Adams. What the 
measure of pecuniary responsibility should hâve been, in the ab- 
sence of express stipulation, if disputed, would hâve to be deter- 
mined according to the circumstances; but, in the absence of proof, 
it would seem unreasonable that Adams should insist upon the ac- 
ceptance of a substitute less responsible than himself. Direct évi- 
dence on the subject was not oflered, but facts are shown which in- 
dicate that Petterson was largely indebted to Adams and others, 
and consequently his responsibility questionable. Shirk was, there- 
fore, as we think, justifled in refusing to recognize ' him as tenant, 
and in insisting, as he did, that he would accept no rent from him 
unless paid on behalf of Adams, his recognized lessee. We do not 
agrée that the only remedy of the lessors for the wrongful transfer 
of the leasehold was a re^entry or other proceeding to forfeit the 
lease. The putting of Petterson in possession the lessors could not 
prévent, but they could insist, as they cbnsisténtly did, that as to 
them the transfer was wrongful, and that they would regard Pet- 
terson as holding for Adams. It may be that, as between Adams 
and Petterson, the transfer was valid; but it does not follow that 
the lessors were bound either to proceed to forfeit the lease, or, fail- 
ing to do soj must be held to hâve acquiesced in the assignment and 
the conséquent conversion of the primary and absolute liability of 
Adams into a mère suretyship for Petterson. A forfeiture of the 
lease was just what Adams greatly desired to accomplish. He had 
offered to surrender it to Shirk for nothing, and, being denied that 
privilège, enterèd upon the negotiations to procure the substitution 
of Petterson in his place as lessee; but it was not in his power, by 
the course pursued, to compel the desired forfeiture or his own dis- 
charge through the enforced acceptance of a substitute of whose re- 
sponsibility and fitness he offered then and at the trial no proof. 
It follows that the instructions asked on the subject of the tenders 
made by Petterson were properly refused, and that the instructions 
given of which complaint is made in the twenty-fourth and twenty- 
flfth spécifications of error were more favorable to the plaintiff in 
error than they need bave been. 
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The twenty-sixth spécification bas référence to the exclusion of 
évidence concerning the ûnancial responsibility of one Wylie, to 
whom Petterson made an assignment of the term. It was properly 
excluded, because it had "nothing to do with the issue in this case." 

The twenty-eighth spécification — the last to be considered — is 
that the court erred in overruling the motion in arrest of judgraent. 
The grounds of the motion, as stated, are: 

"(1) The déclaration does not state a good cause of action. (2) There is a 
fatal varlance between the allégations of the déclaration and proof. (3) There 
is no jurisdiction of the matter involved in this cause [except] on the chancery 
side of this court. (4) There is no jurisdiction of this cause in the United 
States court for want of proper citizenship of the parties." 

The second ground is irrelevant. A motion in arrest raises no 
objection to the évidence (2 Enc. PI. & Prac. 813), but challenges the 
sufficiency of "the facts of record, apart from any showing by bill 
of exceptions," to support the judgment (World's Columbian Expo- 
sition Co. V. Eepublic of France, 33 C. G. A. 333, 91 Fed. 64). The 
first and fourth are unavailing, because of the sufSciency of the 
déclaration and of the diverse citizenship of the parties there is no 
ground for question. The objection that the suit should hâve been 
on the chancery side of the court would hâve been formidable if 
made in time. The bringing of the action at law is justified by the 
décision in Insurance Co. v. Hanford, 143 U. S. 187, 12 Sup. Ct. 437, 
36 L. Ed. 118, but that décision, it is insisted, is a departure from 
the well-established rule declared in earlier and later cases, such as 
Fenn v. Holme, 21 How. 481, 16 L. Ed. 198; National Bank v. Grand 
Lodge, 98 U. S. 123, 25 L. Ed. 75; Furnace Co. v. Withrow, 149 U. 
S. 574, 13 Sup. Ct. 986, 37 L. Ed. 853; Lindsay v. Bank, 156 U. S. 
485, 15 Sup. Ct. 472, 39 L. Ed. 505. It is enough hère to observe 
the settled rule of practice that an objection of this kind must be 
made promptly, and, if delayed, as in this instance, to the end of 
the trial, will be overruled. In this case the objection was patent 
on the face of the déclaration, but, so far as appears, it was first 
brought to the attention of the court by the motion in arrest. 

The judgment of the circuit court is affirmed. 



GRAVES V. SALINE OOUNTY, ILL. 

(Circuit Court of Appeals, Seventh Circuit October 2, 1900.) 

No. 680. 

L InTBREST— LlABILITY OF CODNTY — OVBRDUE COUPONS. 

Under the law of Illinois, as declared by the suprême court, Interest 
Is recoverable only when authorized by statute, and the gênerai statu- 
tory enactments on the subject do not apply to the state, or to counties, 
or municipal corporations, unless expressly so provided; hence interest 
Is not recoverable on interest coupons from county bonds after their ma- 
turity, where they contain no agreement to pay interest. 

3, SaMB— ACCBPTAKCB OF PRINCIPAL. 

Where interest is not stipulated for in an obligation, although It may 
be recoverable under the statute as damageis, it cannot be recovered 
after acceptance by the créditer of full payment of the principal, and 
it is immaterial that he accepted the principal under protest. 



62 104 FEDERAL REPORTER. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

George A. Sanders, for plaintifl in error. 
Sigel Capel, for défendant in error. 

Before WOODS and GKOSSCUP, Circuit Judges, and SEAMAN, 
District Judge. 

WOODS, Circuit Judge. This is an action of assunipsit, brought 
on May 13, 1896, by George F. Graves, a citizen of Vermont, against 
the county of Saline, 111., to recover the amount due upon 180 coupons. 
The bonds to which the coupons had belonged the suprême court and 
thjs court had declared valid. Graves v. Saline Co., 161 U. S. 359, 16 
Sup. et. 526, 40 L. Ed. 732; Id., 34 U. S. App. 710, 20 G. C. A. 118, 73 
Fed. 920. There seems to hâve been no appearance for the défendant, 
but on January 11, 1898, a raie to answer was entéred, the eutry 
containing a récital that the défendant had "been regularly served 
with process," and on the ensuing March 22d, "the défendant having 
failed to enter its appearance and plead pursuant to the rule" thereto- 
fore entered, "was three times solemnly called, and came not, but 
made default," and thereupon it was "considered by the court that 
the plaintiff has sustained damages by reason of the breaches of prom- 
ises in his déclaration mentioned; but because those damages are 
unknown it is submitted to the court to asseas the same." On De- 
cember 21, 1899, an entry was made showing the coming of the plain- 
tiff by his attorney, the hearing of évidence by the court, and a gên- 
erai flnding and judgment for the défendant. This is followed by an 
entry of "spécial flndings of the court," from which it appears that 
"the plaintiff was the bona flde holder of the 180 coupons at |60.00 
each," described in the déclaration; that the bonds and coupons were 
duly registered ; that under the law the state treasurer could pay only 
the face value of the coupons; "and no interest on coupons is paid by 
that ofSce" ; that demand for the face value of the coupons and for 
interest thereon from the date of maturity "was made on the state 
treasury," and the face value of the coupons, to wit, $10,800, was 
paid, and was received under protest by the attorney for the plaintiiï 
in part payment of the claim in suit; and, finally, "that on December 
21, 1899, the court found the issues for the défendant, and rendered 
judgment for the défendant for costs." 

EaisiflLg no question of practice, counsel hâve addressed their dis- 
cussion to the one question whether the plaintiff was entitled to a 
judgment for interest upon the coupons from the date of maturity, 
amounting to |3,523.08. The surrender of the coijpons to the state 
treasurer at the time of the payment of the nominal amount thereof, 
though not stated in the flndings, is conceded. Each coupon appears 
on its fa<îe to be "twelve months' interest" on a bond designated by 
number, bût it contaîns in itself no contràct for the payment of inter- 
est. The suprême court of Illinois, following the rule at common law 
that interest is recoverable in no case except upon an express agree- 
ment to pay it, has declared it well established in that state that in- 
terest can be recovered ônly when the statute authorizes it, and "may. 
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therefore, be regarded as dépendent upon, and a créature of, tlie 
statute." Fowler v. Harts, 149 111. 592, 36 N. E. 996. And tke further 
raie seems to be well establisbed in that state that gênerai statutory 
enactments authorizing or requiring the allowance of interest do net 
apply to the state, or to counties, townships, or other municipal 
bodies, unless it be so explicitly provided. Madison Co. v. Bartlett, 1 
Scam. 67; County of Pike v. Horsford, 11 111. 170; City of Pékin v. 
Eeynolds, 31 111. 529; City of Chicago v. People, 56 111. 327; Commis- 
sioners t. Dunlevy, 91 111. 49; Shœnberger v. City of Elgin, 164 111. 
80, 45 N. E. 434; Town of Mt. Morris v. Williams, 38 111. App. 401. 

It is urged in behalf of the plaintiff in error that section 2, c. 74, 
p. 973, Hord's Eev. St. Hl. 1897, was enacted for the purpose of chan- 
ging lie raie on this subject; but that statute is expressed in the same 
gênerai tenus as the prior enactments which had been in force 
when the décisions cited were pronounced. It contains no men- 
tion of municipalities, and apparently was intended simply to change 
f rom six to flve the rate of interest. 

The judgment of the circuit court seems also to be justifled by the 
rule that, where interest is not stipulated for in the contract and is 
recoverable merely as damages, or as an incident to the debt, it may 
not be recovered after acceptance by the créditer of fuU payment of 
the principal of the obligation. It haa been often so declared. Pro- 
test at the time of the acceptance of the principal is of no conséquence, 
and the rule that partial payment of a debt furnishes no considéra- 
tion for the discharge of the whole is not applicable. Fake v. Eddy's 
Ex'r, 15 Wend. 76, and cases cited; Cutter v. Mayor, etc., 92 N. Y. 
166; McCreery v. Day, 119 N. Y. 1, 23 N. E. 198; Stone v. Bennett, 8 
Mo. 41; Suth. Dam. 677; Society v. Wells, 68 Me. 572; Succession of 
Andersen, 12 La. Ann. 95; Watkins v. Morgan, 6 Car. & P. 661; Eob- 
bina v. Cheek, 32 Ind. 328, and cases cited. See, also, Tuttle t. Tuttle, 
12 Metc. (Mass.) 551. In Marks v. Trastees, 56 Ind. 288, the distinc- 
tion pointed out in Eobbins v. Cheek between cases upon contracte 
containing and those not containing a stipulation for the payment of 
interest seems to hâve been overlooked. The judgment below is 
afiflrmed. 



ZANE V. HAMILTON COUNTY, lUli. 

(Circuit Court of Appeals, Seventh Circuit. October 2, 1900.) 

No. 675. 

County Bokds— Invalidity of Statute Authobizing— Bona Fide Holdefr. 
The suprême court of Illinois having declared void section 20, Act 
March 10, 1869, authorizing the issuance of bonds in aid of the St. Louis 
& Southeastern Rallway Company, which was incorporated by the same 
act, as in violation of the state constitution, such décision is binding on 
the fédéral courts, and bonds issued by a county under such provision, 
being -without authorlty of law, are not rendered valid by any récitals 
they contain, and are unenforceable In the bands of ail holders. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 
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George A. Sanders, for plaintiff in errer. 
J. M. Hàimill, for défendant "in error. 

ÎBefore WOODS ajid GEOSSOUP, Circuit Judges, and SEAMAN, 
District Judge. 

WOODS, Circuit Judge. This was an action in assumpsit, brought 
by Harriet M. Zane, a citizen of Massachusetts, against the county 
of Hamilton, 111., to recover the amount alleged to be due upon six 
bonds for |1,000 eaçh, issued in tbe name of the county to the St. 
Louis & Southeastern Bailway Company, or bearer, and of which 
the plaintiff waa alleged to be ^p innocent purchaser. The circuit 
court sustained a demurrer to %e déclaration, and, the plaintiff 
refusing to amend, gave judgnj^nt for the défendant. The ques- 
tion is whether there was authority of law for the issue of the bonds. 
The bonds bear date October 23, 1871, and were not executed before 
that date. Th,ey are a part of the issue of $200,000 referred to in 
the case of Austin v." Hamilton Co., 22 0. 0. A. 128, 76 Fed. 208, but 
are npt a part of the 105 bonds which, as shown in that case, had been 
owned by Walter M. Jackson and in a suit to which the county and 
he were parties had been adjudged to be valid. The only author- 
ity aaserted for the issue of the bonds is section 20 of the act of 
March 10, 1869, whereby the St. Louis & Southeastern Eailway 
Company was incorporated. In Pieople v. Hamill, 134 111. 666, 17 
N. E. 799, 29 N. E. 280, where the validity of thèse bonds was in is- 
sue, it was held that they were invalid, because section 20 of the act 
mentioned was void, as beîng in violation of the provision of the 
constitution of the state (article 3, § 23), that "no private or local 
law * * • shall embrace more than onesubject, and that shall 
be expressed in the title." This court recognized the authority 
of that décision in the Austin Case, and must recognize it now. 
It follows that the bonds were issued without authority of law, 
and in the hands of any and ail holders, unless, like Jackson, they 
can daim under an unreversed adjudication, must be regarded as 
invalid. No récital can supply the want of légal authority for their 
exécution. The judgment below is aflarmed. 



In re SOHMEOHEL CLOAK & SUIT CO. 

(District Court, W. D. Missouri, St. Joseph Division. October 10, 1900.) 

Baseruptct — Proof op Claim by Quabantor— Epfect op Pbeperkncb. 

Under Bankr. Act 1898, § 571, -which entitles one whose Indlvldual un- 
dertaking secures the debt of a bankrupt, on the discharge ol such under- 
taliing, to be subrogated to the rights of the credltor against the estate 
of the bankrupt, his rights are measured by those of the credltor; and, 
- .where the latter cannot prove his clalm without flrst surrenderlng a préf- 
érence under section 57g, a guarantor who bas pald the remalnder of the 
debt since the adjudication Is subject to the same condition, and can prove 
up the clalm only on retumlng to the estate the amount of such pielerence; 

îa Bankruptcy. On exceptions to décision of référée. 

Stauber, Crandall & Strop, for credltor. 
J. B. Shackelford, for trustée. 



IN BE SCHMECHEL CLOAE & SUIT CO. 65 

FmiiTPg, District Judge. The case certified to this court by the 
référée in bankruptcy for décision présents the single question: 
Where the principal créditer cannot prove up his claim against the 
bankrupt estate without first surrendering the amount of his préfér- 
ence, under section 57g of the bankrupt act, which déclares that "the 
claims of creditors who hâve received préférences shall not be allowed 
unless such creditors shall surrender their préférences," can the guar- 
antor of the debt, who executed his note to the créditer for the bal- 
ance of the debt after adjudication in bankruptcy, prove up against 
the bankrupt estate the amount of such payment without first re- 
turning the amount of such préférence? 

The bankrupt act treats of two classes of préférences: One is 
where the debtor has, within four months preceding the flling of the 
pétition in bankruptcy, given a préférence to the créditer, who, at the 
time of the payment or transf er, "shall hâve had reasonable cause to 
believe that it was intended thereby to give a préférence." Such a 
préférence "shall be voidable by the trustée, and he may recover the 
property or its value from such person." Section 60b. In such a 
case, I take it, the créditer thus practicing a fraud upon the bankrupt 
estate, with or without surrendering his préférence, would not be 
heard to présent his claim for the balance against the estate, and the 
surety or guarantor of such debt would be in no better position. This 
was the ruling under section 35 of the bankrupt act of 1867. Bar- 
tholow v. Beau, 18 Wall. 635^641, 21 L. Ed. 866. 

The second class is where a créditer, within the prescribed four 
months, receives from the insolvent debtor a payment on his debt 
without notice of insolvency. The money or property thus received 
cannot be avoided and recovered back by the trustée. But the crédit- 
er cannot hâve his claim for the residue allowed against the bankrupt 
estate without surrendering to the estate the amount of such préfér- 
ence. Section 57g; In re Ft. Wayne Electric Corp., 39 C. C. A. 582, 
99 Ped. 400. The case under review cornes within the latter class. It 
is noticeable that the provisions of the bankrupt act of 1867 (14 Stat. 
534, § 35) interdict préférences only, in the particular under considéra- 
tion, where "the person receiving such payment," etc., "had reasonable 
cause to believe such person is insolvent, and that such payment," 
etc., "is made in fraud of the provisions of this act." Such payment, 
etc., was declared void, and recoverable by the assignée. This pro- 
vision applied to préférences made within four months. It is then 
provided that if such person, "within six months before the filing of 
the pétition by or against him, makes any payment," etc., "to any 
person who then has reasonable cause to believe him to be insolvent, 
or to be acting in contemplation of insolvency, and that such pay- 
ment," etc., "is made with a view to prevent his property from coming 
to the assignée in bankruptcy, or to prévint the same from being dis- 
tributed under this act, or to defeat the object of, or in any way im- 
pair, hinder, impede or delay the opération and effect, or to évade 
any of the provisions of this act, the sale," etc., "shall be void, and 
the assignée may recover the property," etc. The présent bankrupt 
act has gone further. Section 3, subsec. 2, déclares it to be an act of 
bankruptcy in a person to transfer, "while insolvent, any portion of 
104 F.— 5 
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his prôpeEty to one or more of Ms creditors, with the intent to prefer 
sucà creditors OTer his other creditors." As the insolvent debtor is to 
be presiimed to intend the natural conaequences of his act, the exist- 
ence of intent in such case on the part of the debtor may be inferred 
prima fâcie from the fact of the transfer having been made "while 
insolvent." Therefore, under the présent statute, it is, nevertheless, 
an act of préférence, participated in by the creditor, for the insolvent 
debtor to make payment to him within the prescribed four months, 
although the creditor at the time of the acceptance of payment has 
not sufflcient reason to believe the debtor insolvent, or that he is in 
fact receiving a préférence. The only penalty, however, visited upon 
him is that he shall not be permitted to prove up his claim against, 
and participate in any dividends of, the estate until he returns what 
he has received. The underlying reason for this is f ound in the policy 
and purpose of the bankrupt law to produce absolute equality among 
ail the creditors of the insolvent existing at the time. This equality 
could not be worked out if the preferred creditor could corne in to 
share, pro rata, with the unpref erred creditors in the remaining assets 
of the estaté without bringing into hotchpot his advancements. This 
reasoning was applied by the suprême court in Bartholow v. Bean, 
supra, against the surety on a note, and was aiso applied against the 
guarantor of a note in Re Ayers, 6 Biss. 48, Ped. Cas. No. 685. It is 
true that the ruling there was under the provisions of section 35 of 
the bankrupt act of 1867, but the reasoning of the cases is not inap- 
plicable to the présent case. The présent bankrupt act has made 
provision for a surety or guarantor in section 57i, as follows: 

"Whenever a creditor, whose daim against a bankrupt estate Is secured by 
tbe indivldual undertaklng of any person, fails to prove such claim, such per- 
Bon may do so in the credltor's name, and if he discharge such undertaklng 
In whcle or In part he shall be subrogated to that estent to the rlghts of the 
créditer." 

Congress having thus, by statute, made an express provision on 
this subject, under well-settled rules of construction, it is conclusive 
of any other rule or method. The claim of the creditor being "secured 
by the individuel undertaking of" the guarantor, if the creditor fail 
to prove up the debt against the estate the guarantor could "do so in 
the credltor's hame,"' or having, as he claims, discharged "such under- 
taking" by executing to the creditor his individual note for the bal- 
ance thereof, "he shall be subrogated to that estent to the rights of 
the creditor." Unquestionably, had he pursued the flrst course, of 
presenting the debt "in the credltor's name" for allowance, he could 
hâve done so only by bringing to the estate the amount of the pre- 
ferred payment. Having chosen, after the adjudication in bank- 
ruptcy, to discharge his collatéral undertaking, he can only "be sub- 
rogated to that extent to th^ rights of the creditor." What would be 
the rights of the creditor? The same section of the statute (subsec- 
tion g) makes answer: "The claims of creditors who hâve received 
préférences shall not be allowed uniess such creditors shall surrender 
their préférences." The term "subrogated" has a well-deflned mean- 
ing in equity jurisprudence, which it is to be presumed was well 
understood by the able lawyers who framed this statute. Subroga- 
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tion would invest him with the rights and ^ecurities of the party in 
whose stead he was placed, and gave him no more and no less. 

In the respect of preserving the just equality among ail creditors, 
contemplated by the bankrupt law, the attitude of the guarantor ia 
in no wise différent from what it would be if the insolvent debtor, 
instead of making payment to the creditor, had turned the money over 
to the guarantor for his protection within the four months. In either 
case the guarantor would receive the benefit of the préférence, and 
diminish his liability on his guaranty to that extent. The ruling of 
the référée in bankruptcy having been in accordance with the fore- 
going views of the court, the exceptions thereto are overruled, and 
the finding of the référée is afarmed. 



In re CHICAGO-JOPLIN LEAD & ZINC CO. 
(District Court, W. D. Missouri, W. D. October 10, 1900.) 

1. Bankruptcy—Cohporations— Nature of Business. 

To sustain proceedings in involuntary banlînjptcy against a corpora- 
tion, under Banlir. Act 1898, § 4b, it must be botli alleged and proved 
not only ttiat tlie corporation is autborized by its charter to carry on one 
of the liinds of business enumerated in the act, but that it Is in fact 
"engaged principally" in such business. 

3. Samk — Mining Corporation— Incidental Business. 

Quœre, whether the fact that a minlng corporation buys or sells ore in 
connection with its business of minlng renders it a trading corporation, 
subjeet to Involuntary proceedings in banliruptcy, under Banlir. Act 1898, 
§ 4b. 

In Bankruptcy. Hearing on pétition in involuntary bankruptcy. 

Cole & Burnett, Galen & Spencer, and Bason & Buckley, for peti- 
tioners. 
H. W. Currey, for défendant. 

PHILIPS, District Judge. Certain alleged creditors of the Chica- 
go-Joplin Lead & Zinc Company, a corporation, hâve filed a pétition 
against the corporation in involuntary bankruptcy. The pétition al- 
lèges that this corporation is "engaged principally in manufacturing, 
trading, and mercantile pursuits." The défendant, by its answer, 
dénies that it is a corporation "engaged principally in manufacturing, 
trading, and mercantile pursuits, or any one of them." The answer 
further avers "that it is a corporation engaged solely, alone, and ex- 
clusively in the mining business." The petitioners filed a gênerai repli- 
cation. On this State of the pleadings the petitioners hâve submitted 
the case to the court on the sole évidence of the articles of association 
of the défendant company. Thèse articles déclare the purposes of the 
organization to be for "prospecting, mining, buying and selling ore, 
and smelting the same." The bankrupt act (section 4b) limits the cor- 
porations which may be put into bankruptcy to such as are "engaged 
principally in manufacturing, trading, printing, publishing or mercan- 
tile pursuits." Without stopping to consider the exact distinction 
between the terms "trading" and "mercantile pursuits," it may be con- 
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ceded that, if the défendant company was engaged principally in buy- 
ing and selling ore, it was engaged in trading, within the meaning of 
tlie statute. But if it was engaged principally, and especially so if 
engaged exclusively, in mining, then it was not engaged principally in 
trading or mercantile pursuits, within the meaning of the statute. 
It was held by Judge Carland, in this court, recently, in Ke Victoria 
Zinc-Min. Co. (oral opinion), that a mining company is not subject to 
an involuntary proceeding in bankruptcy. The correctness of this 
ruling is conceded by petitioners' counsel. Their sole contention is 
that, inasmuch as the charter of the company authorized it to buy and 
sell ore, it fixed upon the company the character of a trader, regard- 
less of the question of fact as to whether or not it did engage solely 
in prospecting, mining, or smelting. This contention loses sight of 
the fact that it is the principal business in which the company was 
indeed engaged — that it is what, in fact, it was doing — which char- 
acterized it as a trader or merchant, rather than what it might hâve 
done within the provisions of its articles of association. It might 
hâve had the power to buy and sell goods, or corn and wheat, or stocks 
and bonds, in addition to operating as a mining company; but if, in 
fact, it did not exercise the privilège of dealing in goods and grain 
and stocks and bonds, how could it be said that it was "principally 
engaged" in such business? In other words, as the charter authorized 
the défendant to do varions things, sôme of which, if pursued, would 
render it liable to an involuntary proceeding in bankruptcy, and some 
of which would not subject it to such liability, ought not the pétition 
in involuntary bankruptcy to allège affirmatively that the défendant 
was principally engaged in the particular pursuit which brought it 
within the statute? For illustration, where a statute gives a right 
of action, and the same section conferring the right eontains a ma- 
terial exception, the pétition should be so framed as to show that the 
défendant is not within the exception. So, where a proviso is con- 
tained in the body of the instrument sued on, "it must be noted and 
the liability shown in consistency with it." Qould, PI. 4, §§ 19, 20. 
This ruië the petitioners hâve obserVed by averring that the défend- 
ant was "engaged principally in mamifacturing, trading, and mercan- 
tile pursuits." This the défendant dénies. The burden of proof 
rests upon the petitioners. As already stated, the only évidence 
offered in support of the pétition is the articles of association, which 
do not limit the powers of the défendant to "buying and selling ore," 
but extend thé right to do other things, which do not constitute the 
défendant either a trader or merchant or manufacturer. The proof 
must be restricted to, and be as broad as, the allégation. The peti- 
tioners were put on notice by the distinct déniais and averments of 
the answer as to what the réal issue was. The fact that the peti- 
tioners declined to présent any direct évidence on this distinct and 
vital issue as to the principal business in which the company was en- 
gagea satisfles the court that they are conscious of the nonexistence 
of the requisite proof. While it is to be presumed that the défendant 
company was conducting its business within its charter, yet, as it was 
authorized to do a variety of things, the pursuit of some of which 
would subject it to the opération of the bankrupt law, and the pursuit 
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of the others would not, no presumption can aiise that the défendant 
was "principally engagea" in the exercise of the particular grant 
which -wonld subject it to the opération of the bankrupt law. And 
even if, in connection with the defendant's mining business, it had 
incldentally bought and sold ore, it is very questionable whether that 
would make it a trader, within the true intent of the bankrupt act. 
See In re New York & W. Water Co. (D. G.) 98 Fed. 711-714. It 
results that the pétition is dismissed. 



In re HIRSCHMAN. 

(District Court, D. Utah. October 1, 1900.) 

No. 221. 

1. BANKRUPTCY — UNI.IQDIDATBD ClAIMS— WhAT AKB PrOVABLB. 

Bankr. Act 1898, g 63, subsee. "b," wbich provides for the liquidation 
by the court of unliquidated claims against the bankrupt, and that they 
may thereafter be proved against his estate, covers only such claims as, 
when liquidated, are provable debts under the spécifications of the pre- 
ceding subsection "a," and does not authorize the liquidation and proof 
of claims arising ex delicto, unless they are of such a natiu-e that the 
claimant might, at his élection, waive the tort, and recover In quasi 
coutract. 
8. Same— Rbscission op Sale for Frahd— Effect. 

Oreditors of a bankrupt, who hâve been permitted to rescind contracta 
by which they sold goods to the bankrupt, on the ground of fraud, and 
to recover from the trustée such of the goods as came into his hands, 
are not thereby precluded from having their claims for the proceeds 
of the goods which had been previously sold by the bankrupt liquidated by 
the court, and proving the same as debts against the estate; they being 
entitled to treat such proceeds of their property as money received to 
their use. 

In Bankruptcy. On pétitions for liquidation of claims against the 
bankrupt. 

Booth, Lee & Eitchie, for petitioners Guthmann, Carpenter & Tell- 
ing, Green-Wheeler Shoe Co., Geisecke Boot & Shoe Mfg. Co., Z. T. 
Lindsay, George Komney, Jr., Bay State Shoe & Leather Co., Pack- 
ard & Field, Krohn, Pechheimer & Co., and Joseph P. Dunn Leather 
Oo. 

Krebs & Hoppaugh and Pierce, Critchlow & Barette, for George 
F. Sprague, trustée of estate. 

Pierce, Critchlow & Barette, for W. S. McCornick, gênerai créd- 
iter. 

MARSHALL, District Judge. Several parties hâve applied to the 
court to direct the manner of liquidation of their claims against the 
bankrupt, under section 63, subsee. "b," of the bankrupt act of 1898. 
Thèse claims ail arise under similar circumstances. The bankrupt 
was a retail dealer in boots and shoes. After the adjudication, a 
trustée was regularly appointed, who took possession of the bank- 
rupt's stock. Thereupon the présent petitioners severally filed péti- 
tions in the bankruptcy proceeding, in which they alleged that the 
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bankrupt had purchased from them certain gooda by fraudaient rep- 
résentations; that tàey elected to rescind such sales; that a describ- 
èd portion of the goods sold was in the possession of tiie trustée in 
banktuptcy, and the remaiilder had been disposed of by the bank- 
rupt prior to the adjudication. The petitioners prayed that they 
might recover from the trustée the goods in his possession, which 
had been procured from them by f raud, and that their claims against 
the bankrupt for the residue might be liquidated under the direc- 
tion of the court. The trustée answered thèse several pétitions. 
To the answers replications were flled. Trial was had before the 
court, and a decree for the petitioners for the possession of the goods 
so held by the trustée. 

For the petitioners it is contended that section 63, subsec. "b," of 
the bankrupt act of 1898 authorizes the liquidation and subséquent 
proof of claims ex delicto. Except as to causes of action which, at 
the option of the claimant, permit a recovery in quasi contract or 
in tort, I am unable to accède to this proposition. Section 63 of the 
act spécifies ail provable debts. The word "debt," as used in this 
section, 5 jncludes any "debt, demand, or claim provable in bankrupt- 
cy." Section 1, subd. 11, Dnless a claim is authorized to be proved 
by section 63, it is excluded. The section is divided into two sub- 
sectioiis,^-"à" and "b." Sûbsection "a" commences, "Debts of the 
bankrupt may be proved and allowed against his estate which are," 
etc. Then foUow five classes of claims: (1) Those founded on a 
judgment or written instrument existing at the time of the filing of 
the pétition in bankruptcy; (2) and (3) those for taxable costs in 
certaiû cases; (4) those founded upon an open account, or upon an 
express or implied contract; (5) those founded upon provable debts 
reduced to judgment after the flling of the pétition and before the 
considération of the bankrupt's application for a discharge. Sub- 
section "b" is as follows: "Unliquidated claims against the bank- 
rupt may, pursuant to application to the court, be liquidated in such 
manner as it shall direct, and may thereafter be proved and allowed 
against his estate." The intent of congress was to specify in sub- 
section "a" àll provable debts, and in subsection "b" to provide for 
the liquidation, of sucli as, falling under sûbsection "a," were yet 
unliquidated. This was to prevent the construction of this act in 
the way the older bankrupt acts in England were construed. Un- 
der those acts unliquidated damages, although arising ex contractu, 
were held not to be provable debts, because the statutes seemed to 
require the creditor to swear to a précise sum. Lee & Chapman's 
Case, 30 Gix. Div. 216. The care used to particularize varions prov- 
able debts in subsection "a" négatives the extended construction of 
subsection "b" urged by petitioners. If the latter subsection au- 
thorizes the liquidation and subséquent proof of damages ex delicto, 
the whole subject could hâve been covered in very gênerai language. 
Assuming petitioners' construction of section 63,' subsec. "b," it 
would embràce claims arising from any tort. There is no language 
in the section which can be held to include some, and not ail, torts. 
Yet the gênerai policy of bankrupt acts has been not to include in 
provable debts claims for damages for personal wrongs. It is hard- 
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ly possible, if congress had intended such a departure from the his- 
tory of bankrupt législation, that it should net bave expressed the 
intent unmistakably. Section 17 of the act prescribes the provable 
debts which are not released by a discharge in bankruptcy. Among 
such debts judgments in actions for certain torts are mentioned; 
but no cause of action for a tort not reduced to judgment is ex- 
cepted. If the latter, when liquidated otherwise than by judgment, 
constitutes a provable debt under section 63, subsec. "b," it would 
be released by a discharge in bankruptcy, although a judgment on 
the cause of action would not be affected. This distinction would 
seem to rest on no principle, and there is a presumption against any 
construction of the act which would render it necessary. It follows 
that the petitioners must bring themselves under section 63, subsec. 
"a," in order to prove their claims. 

Section 63, subsec. "a," dœs not authorize the proof of any claim 
arising ex delicto, unless a recovery may be had quasi ex contractu. 
Under subsection 4, claims founded upon a contract, express or im- 
plied, may be proved. The implied contract intended includes the 
flctitious contract implied in law, — only treated as a contract for 
the sake of the remedy, — and the true contract implied in fact. As 
the petitioners rescinded the several contracts of sale, the goods 
must be considered as tortiously acquired by the bankrupt, except 
as against a purchaser without notice. If the goods were sold by 
the bankrupt, the petitioners can treat the sales as made for them, 
and maintain a claim for the considération obtained by the bank- 
rupt as money had and received to their several use. This is said 
to be waiving the tort and suing in contract. In truth it is but an 
élection of remedy, as the tort is not waived, but insisted on as the 
basis for the rescission of the contract. If petitioners hâve once 
made an élection, and prosecuted the elected remedy to judgment, it 
is final; for "nemo débet bis vexari pro eadem causa." Moreover, the 
person def rauded cannot recover his goods, or the proceeds of the sale 
of them, and at the same time recover their value in trover. It is 
claimed for the trustée that this principle applies hère, for the pe- 
titioners hâve recovered a part of their goods in a proceeding équiv- 
alent to an action of detinue at law, and now seek to prove for the 
remainder. In the proceeding to recover the goods no recovery 
could be had for such of the goods as had been sold by the bank- 
rupt, and therefore never came into the possession of the trustée. 
The two proceedings against the trustée for the recovery of the 
goods held by him and against the bankrupt estate for money had 
and received by the bankrupt to the use of the petitioner both rest 
on the rescission of the contracts of sale. Neither violâtes the rule 
laid down by Parke, B., in Pergiison v. Carrington, 9 Barn. & C. 59, 
that "the plaintiffs cannot avail themselves of the defendant's fraud 
so as to rescind the contract, and substltute a new contract of sale 
on différent terms." The rescinding of the contract of sale revests 
the petitioners with the title to the goods; and the person who bas 
wrongfully sold them may, for the purposes of the action, be con- 
sidered as their agent, and the sale made for them. Allen v. Ford, 
19 Pick. 217; 3 Bob. Prac. 403. In Browning v. Bancroft, 8 Metc. 
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2fÔj,: the défendant purchased goods from the plaintiff by means of 
fràûd. A part of thèse goods he sold. The plaintiff rescinded the 
contràct of sale, and brought. an action to recoyer the money re- 
ceived by the défendant for the goods sold by him as had and re- 
ceived to the plaintiff's nse. Thereafter the plaintiff brought re- 
plevin for the goods unsold, and it was held that he was not pre- 
cluded fpom recovery by the former action for money had and re- 
ceived. Bigelow, Fraud, 435; Keener, Quasi Cont. 207. The peti- 
tionera wiU be given lèave to flle claims before the référée for the 
several sums received by the bankrupt on sales of their respective 
goods. The référée shall, on a hearing after notice to the trustée, 
detertoinè the respective amounts so received by the bankrupt, and 
for the sùms so determined the petitioners may prove. 



In re ADAM3. 

(District Court, N. D. New Yorl:. September 20, 1900.) 

L Bahkrtjptcy—Dischargb— Objections. 

Only such grounfls «s are specifled by the objectlng credltors wUl be 
consldered In opposition to tlie discharge of a banknipt. 

S. BaMK— SOFFICIBNCY OF ObJBCÏION. 

Al» allégation that a bankrupt, "wlth a fraudulent intent, has falled to 
Inelude In hls schedules property belonging to him," describing It, Is in- 
■ufSclent as a speclflcatidn that he "knowlngly and fraudulently" con- 
ceaied the property from hls trustée, within Bankr. Act 1898, 1 29b, subd. 
1, whlch wiil constltute ground lor refusing a discharge. 

& SAMK— CONOBAIMENT OP PHOPBRTY— INSDHANCE POLICIES. 

A bankrjupt, who was a man of advanced years, had life Insurance 
poliçies maturing in 'five years, and, in case of hls death, payable to his 
daûghters, Their surrendér value was about $500, and they were pledged 
as security f or a note of $500. Meld, that the failure of the bankrupt to 
Incliide snch polides in hls schedules was insufficient to establish a charge 
of fraudulent concealment wliich would prevent hls discharge, 

i. Bahb. 

After a bankrupt became insolvent, and had made an assignment, some 
years before the passage of Bankr. Act 1898, he established and conduct- 
ed a ^mall business In the name of his daûghters, who fumished the 
ca:pitàl. It dld not afipear that any of the parties interested in the busi- 
ness Rccumnlated anythlng therefrom. Meld, that the failure of the 
bankrupt to schedule his Interest in such businesa did not constitute a 
fraudulent concealment of property whlch prevented his discharge. 

In Bankruptcy. On motion to conflrm the report of the référée 
recommending a discharge. 

Badger & Cantwell, for bankrupt. 
John P. Kellas, for objecting creditor. 

COXjE,; District Judge. The discharge is opposed npon ïwo 
grounds: First, failure lOf the bankrupt to keep proper books; sec- 
ond, fraudulent concealment by him of property consisting: flrst, of 
his interest in the Adams Lumber Company; second, of his interest in 
certain policiea of Insurance upon his life; and, third, of his interest 
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as a residuary owner in funds amounting to $5,000 transf erred by gên- 
erai assignment to one Charles T. Eldred. There is no spécification 
charging the bankmpt with having made a false oath; that question 
cannot, therefore, be considered in this proceeding. In re Pierce 
(D. C.) 103 Fed. 64. 

Tbe objection that the bankrupt failed to keep books is unsupported 
by the proof and is not serionsly pressed. 

The spécification alleging concealment of property is insufficient. 
The allégation is that the bankrupt "with a fraudulent intent has 
failed to include in his schedules property belonging to him," describ- 
ing it. The essential allégation, that he "knowingly and fraudulently" 
concealed this property from his trustée, is omitted. The counsel 
for the bankrupt has, however, waived ail formai objections to the 
spécification and the question may be considered as if the allégation 
properly stated a case of fraudulent concealment under section 29 of 
the act. 

The principles of law involved in this controversy are almost identi- 
cal with those considered in Re Fitchard (D. C.) 103 Fed. 742, the 
décision in which case will be filed simultaneously with this décision. 
It is unnecessary to repeat what was there said. 

Regarding the policies of insurance it appears that, prior to the 
passage of the bankruptcy act, the bankrupt and his two daughters 
made a joint and several note for |550, which was discounted at the 
Farmers' National Bank of Malone, N. Y. This note was the success- 
or of two notes made by the bankrupt and indorsed by his daughter 
Etta during the time that the lumber business was transacted in her 
name. The money thus obtained was used in that business. The 
note was secured by two policies of insurance on the life of the bank- 
rupt, the surrender value of which is about $500. Both policies are 
payable in 1905 to the bankrupt and, in case of his death, to his daugh- 
ters. Both policies were assigned to the Farmers' National Bank, 
May 13, 1897. The bankrupt is a man of advanced years. His daugh- 
ters hâve a valuable interest in the policies. They are hypothecated 
as security for |550, an amount greater than their surrender value. 
It is by no means clear, therefore, that the bankrupt has any appréci- 
able interest therein. In re Buelow (D. 0.) 3 Am. Bankr. R. 389, 98 
Fed. 86; In re Steele (D. C.) 3 Am. Bankr. R. 549, 98 Fed. 78; In re 
Diack (D. C.) 100 Fed. 770. But conceding that the bankrupt has an 
interest, it is so vague, indefinite and uncertain that a charge of 
fraudulent concealment cannot be predicated of the omission of the 
policies from his schedules. The omission is not incompatible with 
honesty of purpoSfe ; he may, in entire good faith, hâve entertained the 
idea that he had no assignable interest. 

The other allégations of fraud are based npon and grow ont of the 
gênerai assignment made by the bankrupt in December, 1891, to 
Charles T. Eldred. Thia was eight years before the pétition was filed. 
The assignment has never been attacked in any légal proceeding. 
It must, therefore, be treated as an unimpeached and perfectly légal 
document which ojDerated to transfer to the assignée ail the property 
then owned by the bankrupt. There is nothing to show that the 
bankrupt, since the assignment, has had any part of the assigned 
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propertj; in his possessiopi or flnder his CQntrol ex^t, ,as the servant 
of, ot^ers. The proposition tHât the assignaient \^às a fictitious and 
fraudulent transfer of title, des|gned to conceal the property and en- 
able the bankrùpt to retain its possession and secrëtly enjoy its émolu- 
ments, is based upon the merest conjecture. On the contrary it ap- 
peari tJiat the property passed to the assignée and has been adminis- 
teréd by liim under the assignmei}.t. Whether his conduct has been 
wise or :ijjji^j|e, prudent or imprudent, are questions which are not 
pertinent jto the présent issue. He can Ije cailed to answer for his 
stewar(îship ia the courts of the state. The fact that he has not been 
asked to account furnishes a strong presumptiqn that the creditors 
hâve no valid ground çt complaint. His wrongdoing, assuming it to 
exist, cannot be imputed to the bankcupt unless he is privy to it, or 
is tq repeive profit or advantage therefrom. There is no proof that 
the ijankrupt and the assignée hâve entered into a conspiracy to plun- 
der the creditors for the beneflt of the bankrùpt. Starting with the 
proposition, which, capnot be cofftroverted, that the assignment was 
and is a vaJid instruniént vestihg the title in Eldred to ail the prop- 
erty, there is little difàqulty in discovering the fallacy of the argu- 
ments in opposition to thq discharge. They ail rest upon the unsup- 
ported assumption that the assignment was a fraudulent device in- 
teijded to create a secret resulting trust in fayor of the bankrùpt. 
Since tI)L,e assignment thq bankrùpt has been epieavoring to support 
himseîf and family and haa transacted business as agent for his daugh- 
ters> a makeshift not infrequently resorted to by insolvent debtors 
who seèk to exempt their future earnings from the grasp of creditors. 
Sis action in this regard may be the subject of criticism, but that it 
was not illégal has been asserted by the highest judicial authority. 
Àbbey T, Deyo, 44 N, Y. 343, and cases cited, Surely it did not 
amqunt to a fraudulent concealment of his property. The assignée 
lëasêd tb one of the bankrupt's daij.ghters a hop yard, which was part 
of the assigned property, and she realized about $800 from its cultiva- 
tioi}. ThiSrWaa in 1892. Àbout the same time a small lumber busi- 
iiess was organized under the name of the Adams Lumber Company. 
The bankrupt's daughters were the partners in this enterprise. They 
furnished the capital but took no active part in the business, which 
was mànaged by the baïukrupt who contributed his expérience, labor 
and skill. The business was at no time remunerative and there is 
nothing to show that any one connected with it was able to save any 
of the profits reçeived therefrom. Certainly there is no proof that the 
]Ç)ankrupt iis^s property, derived from the hop yard or the lumber Com- 
pany, wjiich; he has hid^en from his trustée. 

Wîthout pùrsuing the subject further it may be confidently asserted 
that, with the possible exception of the insuranqe policies, there was 
not a dollar's worth of the property formerly owned by the bank- 
rùpt, which at the date of filing the pétition in bankruptcy, was owned 
by him qr which was in his possession or under his control. There 
was no property the title to which vested in the trustée by virtue of 
the bankruptcy act. There was none which, upon the évidence hère, 
can be recovered by the trustée. In 1891 the bankrùpt assigned ail 
his property tq Eldrèd. He has acquired nothing since. How then 
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cas he he convicted of fraudulent concealment? One cannot be guilty 
of concealment wbo has nothing to conceal. The bankrupt is entitled 
to a discharge. 



In re HAGOP BOGIGIAN CO. 

(CircTiit Court, D. Massachusetts. May 23, 1900.) 

No. 818. 

CusTOMS Ddties— AcT Applicable— SuFPiciENCv of Pbotest. 

Where the only question of différence between an importer and a col- 
lecter with référence to the assessment for duty of goods entered on July 
24, 1897, was as to whether they were dutiable under the act of 1894 or 
that of 1897, they having been first appraised under the former and after- 
wards reelassified under the latter, a protest by the importer, on payment 
of the duty, which distinctly states his claim that they should hâve been 
assessed under the former act, Is sufflcient, although it does not specify 
the particnlar provisions of either act which were held or claimed to be 
applicable. 

Walter B. Grant, for petitioner. 

Boyd B. Jones, U. S. Atty., aad Albert H. Washburn. Asst. U. S. 
Atty. 

LOWELL, District Judge. On July 24, 1897, the petitioner entered 
certain oriental goods in the port of Boston, which goods were ex- 
amined and entered under the rates of the tariiî act of 1894. The 
proper ofiflcer of the custom house indicated by memoranda upon the 
face of the consular invoice the various rates and duties on the varions 
items of shipment according to the rates flxed by that act. He 
stamped on the invoice, "I certify that this invoice has been examined, 
and the articles therein named entered." He also indicated on the 
invoice the gross "entered value" of the items or articles. On the 
same day the proper offlcer estimated in figures upon the inward for- 
eign entry sheet the amount of duty to be paid on the "entered value" 
of the shipment in the sum of 1785.55. The jyetitioner paid this sum, 
and took a receipt for the payment. Subsequently the articles indi- 
cated in the invoice were appraised according to the rates of duty of 
the tariff act of 1897. Thereupon the liquidating clerk struck out 
upon the inward foreign entry sheet the rates and estimâtes previous- 
ly entered thereon under the act of 1894, and entered in red ink 
the rates and duties established by the act of 1897. The total duties 
under the act of 1897 were $1,239.45, and for the différence between 
this amount and the amount already paid, $453.90, demand was made 
upon the petitioner. This balance the petitioner paid under protest 
before the goods were released. The protest was as follows: 

"Boston, Aug. 10, 1897. 

"Hon. Winslow Warren, Collector, Port of Boston— Sir: We hereby protest 
against the liquidation of our entry per S. S. Sylvania from Liverpool, July 
24/97, covering 8 pckges. oriental goods, and the assessment of duty under the 
so-called Dingley Bill or Act of 1897. The goods In question were entered and 
duties paid on July 24/97, before the new tariff bill had passed the U. S. senate, 
or been signed by the président, and we therefore claim that under the con- 
stitution of the United States the said bill had not become a law at the tlme 



W 104 REDBEAL REPORTER. 

oriRentry was made. We daim that under thèse clrcumstances the goocis ta 
Qttestlon are properly dutlable under the tarife law of 1894. We hâve paid 
thé additlonal amount demanded In order to get possession of our goods, but 
we daim that the différence should be refunded. 

"Very respectfully, • The Hagop Boglgian Ce, 

"Per H. Boglgian, Président, 22 Beacon Street, Boston. 

"Bntry 18,874. 

"Man. 1,585. 

'lilquidated Aug. 10/97, 

"Dedded AprU 14, 1899." 

The board of gênerai appraîsers alBrmed the décision of the col- 
lecter as foUows: 

"Opinion of SomervlUe, General Appraiser. 
'The metchandlse covered by this protest was imported and entered for 
consumptlon on July 24, 1897, bef ore the tarife act of that date had beeome a 
law. It was assessed for duty by the eoUector under the provisions of said 
aet of July 24, 1897. The protestant claims that the merchandise is dutiable 
under the tarife act of Aug. 28, 1894, as 'oriental goods.' An Inspection of 
the record shows that the Invoice embraees about forty separate items, which 
were retumed by the local appraiser and classifled by the colleetor under some 
twelve dlfCerent paragraphs of the tarife act of 1897. In view of thèse facts 
the clalm that the goods are dutiable as 'oriental goods,' under said act of 1894, 
does not, in our judgment, set forth fdistinctly and speelfically' the reasons for 
objection to the collector's action, withln the requirements of section 14 of the 
customs administrative act of June 10, 1890. The protest is accordingly over- 
ruled, and the collector's décision afflrmed. 

"George C. Tlchenor, 
"J. B. Wilkinson, Jr., 
"Board of Classification of U. S. General Appraîsers." 

The sole question presented to this court is the sufflciency in law 
of the protest above set out. Section 14 of the customs administra- 
tive act of June 10, 1890, provides that the protest shall set forth dis- 
tinctly and speciflcally, and in respect to each entry or payment, the 
reasons for the importer'a objection to the décision of the colleetor. 
In my opinion, the protest in this case is sufflcient. There was but 
one point of différence between the importer and the colleetor, viz. 
Were the articles indicated in the invoice dutiable under the act 
of 1894 or under the act of 1897? Further than this no question as 
to the rate of duty was raised. It is true that the estimated duty of 
f 785.55, which waa paid without objection by the petitioner, had not 
then been liquidated, and so no technical prétest under section 14 
against the prôposed classification under the act of 1894 had then be- 
eome possible; but the importer and collecter were entirely of one 
mind in considering that the centroversy between them in no way 
concerned this classification, but only the applicability of the act of 
1897. This is made abundantly çlear by the letter of the deputy col- 
lecter, found in the record, in which he says that the protestants 
claimed thàt the merchandise eoVéred by their protests was dutiable 
under the tariff act of 1894, "on the ground that said aet was the 
only act in force at the time their entries were made and duties paid." 
"The requirements of section 14, Act June 10, 1890, hâve been duly 
complied witH. In view of the nature of thèse protests, I hâve not 
deemed it necessary to forward the inveices." Of course, the opinion 
of the collecter is not binding either upon the board of gênerai ap- 
praîsers or upon this court, but his letter is quoted to show that the 
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controversy between himself and the petitioner was understood in 
the same sensé by both parties, and that he considered the particular 
rates of duty imposed upon particular kinds of goods to be so little 
in question tbat he did not, in the flrst instance, think it worth while 
even to forward to the board of gênerai appraisers the invoices show- 
ing the particular rates of duty imposed. Under thèse circumstances, 
the case at bar seems to me to fall wholly within the language of 
varions décisions binding upon this court. 

In Davies v. Arthur, 96 U. S. 128, 24 L. Ed. 758, the court said 
that two objecta were intended to be accomplished by the require- 
ment of a protest : 

"(1) To apprise the collector of the objections entertained by the importer, 
before it should be too late to remove them, if capable of being removed. (2) 
To hold the importer to the objections whieh he then contemplated, and on 
■whieh he really acted, and prevent him, or others in his behalf, from seeking 
ont defects in the proceedlngs, after the business should be closed, by the pay- 
ment of the money Into the treasury." 

Both thèse objections were fully accomplished by the protest in the 
case at bar. 

Again, in Arthur v. Morgan, 112 U. S. 495, 501, 5 Sup. Ct. 243, 
28 L. Ed. 827, it was said: 

"The soliciter gênerai concèdes that the objection to the protest is a 'bare 
technlcality,' and that its nature could hardly mislead the ofBcers." "The 
protest must set forth 'distlnctly and speciflcally' the grounds of objection to 
the décision of the collector as to the rate and amount of duties." "A protest 
is not required to be made with technical précision, but is sufficient if it shows 
fairly that the objection afterwards made at the trial was In the mind of the 
party, and was brought to the Itnowledge of the collector, so as to secure to 
the government the practieal advantage whieh the statute was designed to 
secure." / 

See, also, Burgess v. Converse, 2 Curt. 216, Fed. Cas. No. 2,154. 

In Herrman v. Robertson, 152 U. S. 521, 14 Sup. Ct. 686, 38 L. Ed. 
538, the goods were classifled by the appraiser as similar to manufac- 
tures composed wholly or in part of "the hair of the alpaca goat, or 
other like animais." The importer contended that the goods were 
dutiable as "nonenumerated, composed of hair and cotton only." 
The court held that the goods were dutiable as manufactures of 
hair not otherwise provided for, but that the protest was insuf- 
fleient, as it did not suggest the classification whieh ultimately was 
held to be correct. In that case the protest "failed to point out or 
suggest in any way the provision whieh actually controlled," while in 
the case at bar the protest raised precisely the question upon whieh 
the case must be held to tum. The actual décision in Davies v. 
Arthur, above cited, went on the same ground as that in Herrman v. 
Robertson. 

The district attorney ingeniously contended that, if the décision of 
the gênerai appraisers was reversed, the collector, in assessing duties 
under the act of 1894, might not agrée with the importer as to the 
application of the rates of duty imposed by that act, and so that an- 
other controversy between them might become the subject of another 
protest. It is not necessary now to détermine if, in the unlikely event 
suggested, the importer could avail himself of another protest. De 
cision of the board of gênerai appraisers reversed. 
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IJNITED STATES V. MOORB. 

(District Court, D. Kentucky. October 3, 1900.) 

Postai. La-ws—Consthuctton— Mailing Pkohibited Book or Paper. 

T7nder the provision of Rev. St. § 3893, imposing a penalty for Isnow- 
Ingly mailing any "obscène, lewd, or lascivlous" book or paper, in wliicli 
the word "or" lias been construed by the suprême court to mean "and," 
' It Is not suffleient to bring a publication within the prohibition that it is 
obscène, but it must also be lewd and lascivious; nor is an article non- 
mailable because it offends the religions sentiments of a majority of the 
people by attacking the doctrine of the immaculate conception of Christ in 
coarse or even obscène language, where it bas no tendency to induce 
sexual immorality; that being the dass pf publications against which it 
Is the purpose of the statute to protect the publie. 

Prosecution for an Offense against the Postal Laws. On demur- 
rer to Indictment. 

E. D. Hill, Dist. Atty., for the United States. 
John G. Simrall, for défendant. . 

EVANS, District Judge. The demurrer to the indictment in this 
case demands a construction of section 3893 of the Kevised Statutes, 
which déclares to be unmailablé, and which imposes a penalty for 
knowingly mailing, "every obscène, lewd, or lascivious book or pa- 
per." There might be some doubt as to the meaning and intent of 
congress in this législation if the suprême court had not defined it 
in veryelear, though possibly in very narrow, terms in the case of 
■Swearingen v, U. S., 161 U. S, 448, 16 Sup. Ct. 562, 40 L. Ed. 765. 
After holding that the word "or," flrst occurring in the sentence 
above quoted, should be construed to mean "and," the court, at page 
450, 161 U. S., page 563, 16 Sup. Ct., and page 766, 40 L. Ed., said: 

"The offense aiineâ at in that portion of the statute we are now considerlng 
was the use of the mails to circulate or dellver matter to corrupt the morals 
of the people. The words 'obscène,' 'lewd,' and 'lascivious,' as used in the 
statute, signify that form of Immorality which has relation to sexual impurity, 
and hâve the same meaning as is glven them at commbn law in prosecutions 
for obscène libel. As the statute is highly pénal, it should not be held to 
embrace language unless it is falrly within its letter and spirit." 

It may be that this is a most strict construction of the language 
of the statute, Still it is certainly binding upon this court, although 
foui" judges appear to hâve dissented from it. But for this con- 
struction, I would not havè found it diflBcult, and, indeed, it might 
haTe been pleasant, to hold that the paper mailed in this case was, 
at least, "obscène." According to that décision, however, mère ob- 
scenity in a publication is not suflcient to make the mailing of it 
an offense. Under that ruling, in addition to being obscène, the 
paper mailed must also be both lewd and lascivious; the court hold- 
ing that aU thèse words were used in the statute to describe one and 
the same offense. An article entitled "The Virgin Mary," published 
by the accused in his paper, and knowingly mailed by him, is the 
basis of this indictment. Those parts of the article most relied up- 
on to sustain the charge, though ostensibly a discussion of a reli- 
gious subject, are couched in language not quite suitable for inser- 
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tion in a judicial opinion, however well adjusted to such applause as 
might be expected from taste of a certain degree of dégradation. It 
is, indeed, extremely difflcult to perceive any sensible, useful, or 
creditable object which the writer, publisher, or circulator of it could 
hâve had in view, at least in the manner of treating the subject, 
though net to gauge the type of mind and taste which might be sup- 
posed to enjoy or indorse it; but, notwithstanding few people would 
either agrée with its sentiments, or approve the coarse indecency of 
its language and thought, even if they did, it will be equally difflcult 
to flnd support for a judicial détermination that, if a writer believed 
the leading proposition supposed to be advanced, he might not hâve 
the right to say so, and to give his reasons for it, even if his manner 
of doing so is brutal in the estimation of others. The published 
article claims to treat a religions question, and it is insisted that the 
right to do this freely exists under the law, that such right is with- 
out limitations, and that the mails are open to such papers and 
discussions unless the matter published is "obscène, lewd, and las- 
civious," as defined by the suprême court. It is, indeed, quite true 
that the mails of the United States are intended to be very wide 
open for the réception and transmission of matter desired to be sent 
through them by the public, but there are still certain restrictions 
imposed by law, and among them is the exclusion of such books, 
papers, etc., as are described in section 3893, and the only inquiry 
in this case is, does the article referred to come within that de- 
scription ? In matters of religion or religious téaching or discussion 
it is well-nigh impossible (and, indeed, in this country it should be 
so) for any one to flx the limit or to draw the line where religious 
notions and the right to advocate them ends. There must be the 
widest latitude and freedom upon thèse subjects, and one man's 
right to express his views must not be higher nor better than that of 
another. It does not make a notion upon a religious subject ob- 
scène, or lewd, or lascivious because it may be most radically dif- 
férent from those of the majority. The matter mailed in this case 
questions the chastity of Mary, the wife of Joseph, and the mother 
of Jésus, and ridicules in coarse fashion the idea of the supernatural 
origin of the Son. This, indeed, is the chief idea of the article, but, 
unless infldelity and atheism are to be proscribed as beyond the 
bounds of the rule of the freedom of religious thought and speech 
which prevails under constitutional protection in this country, it 
cannot be justly said that the man who believes that the child Jésus 
came in the ordinary way of humanity may not advocate that be- 
lief , and thus attempt to establish his contention that the Christian 
religion is not the true one, or, indeed, that there is no true religion 
at ail. The manner of the advocacy of such views will doubtless 
dépend upon the vulgar coarseness upon the one hand or upon the 
reflnement upon the other of the mind and taste of the person ad- 
vocating the doctrine; but the right to advocate it cannot be made 
to dépend upon such a test. Nor can the right to advocate such 
views dépend upon their unpopularity. The language of this pub- 
lication respecting God, in which the writer insista that Mary was 
unchaste, or else that Jésus was the son of Joseph, may be blasphe- 



80 104 FEDERAL REPORTER. 

mons; but the statu te does not forbid the mailing of merely blas- 
pbemous writings. What was mailed in this instance might be li- 
belous of Mary if she were now living; but libels, even as disgusting 
to every reâned, even if unbelieving, person, as this must be, are not 
unmailable under the statute. The coarse accusation against Mary, 
whilepossibly obscène, is in no sensé lewd or lascivious within the 
meaning of the statute as construed by the suprême court, as it 
would in no way allure or invite, and evidently was not intended to 
allure or invite, any person to sexual impurity, or to immoral con- 
duct, as distinguished from religions or irréligions belief s. 

The case of Dunlop v. U. S., 165 U. S. 497, 17 Sup. Ct. 375, 41 L. 
Ed. 799, is one which appears to well illustrate the purpose of the 
statute. The paper there mailed contained an advertisement of an 
obscène, lewd, and lascivious occupation called "massage," which 
was but a respectable name for a licentious pursuit, and the person» 
mailing the paper well knowing thèse facts, and the immoral pur- 
pose of the advertiser, were held punishable under the statute for 
knowingly mailing such a publication. But to mail a paper which 
merely states or contends that even such a woman as Mary had ac- 
tually been unchaste in the remote past is not, and cannot be, an 
offense under the statute, unless such statement is not only obscène, 
but one which, fairly construed, has a tendency to lead to lewdness 
and lasciviousness, within the meaning of those words as construed 
by the suprême court. To state such a proposition is to show that 
it cannot be maintained. To allège or contend, however falsely, 
that a woman, the most honored among men, was in fact unchaste 
thousands of years ago, cannot naturally or justly be said to hâve 
a tendency to allure men now to such immorality as relates to 
sexual impQrity. A publication of the sort would rather arouse 
disgust. Without intending to compare the women, it may illus- 
trate our meaning to say that Plutarch asserts that both Aspasia 
ànd Cleopatra, two of the most celebrated womén of ancient times, 
had been unchaste. This assertion is made in language of char- 
acteristic reflnement and taste, though none the less clearly on that 
account. Whether thè assertion is true or false, the Lives is not 
unmailable under the statute, because he states thèse things to be 
the facts of past history. The reason is, under the décision of the 
suprême court, that the mère assertion in a book or paper that a 
wonian has beeb unchaste, and has giveh birth to a bastard, even if 
the language nsed to do so is vulgar and unrefined, does not make 
that publication, even though obseene, also lewd and lascivious, 
within the intent of the statute, however gross and inexcusable the 
libel upon the person may be. So every day the newspapers make 
substantially similar statements about women, and sometimes in 
language quite unacceptftble, but côngress has passed no law to 
oxclude them from the mails on that account. It seems to the court, 
therefore, und«r the stress of the décision of the suprême court re- 
ferred to, that, 'in order to bring a book or paper within the mean- 
ing of thé statute, the «bject and purpose of it, or of mailing it, 
must be, not to convert others to what may be absurd views of re- 
ligion, or to ridiculous notions upon religion or upon the Bible, but 
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to corrapt the morals — ttat is to say, the manners and habits — of tlie 
people with. respect to sexual indulgencies, or to invite tliem to 
lewd, obscène, and lascivious places, or to conduct properly describ- 
ed by those adjectives. To send through the mails papers advocat- 
ing notions upon the Christian religion or its foundation which are 
différent Irom those almost universally held in this country, or 
which may be abhorrent to those who oppose them, is not a viola- 
tion of the statute referred to. Such publication may be offensive 
to the majority, but that fumishes no reason for holding that the 
individual violâtes any law of the United States in mailing it. The 
statute was not passed in any sensé to protect or obstruct any form 
of religion, or of religions thought, as such, but its object is to pre- 
vent the use of the mails of the United States for the purpose of 
promoting such immoral tendencies as corne within its provisions. 
We must look alone to the language of the statute, as properly con- 
strued, to ascertain whether the acts charged in an indictment vio- 
late the laws of the United States, for no act is punishable by the 
courts of the United States unless some express statute authorizes it. 
In this case it seems to the court that the paper complained of 
was not obscène, lewd, and lascivious in the sensé of the statute as 
construed by the suprême court, because, while it may tend to 
change, cormpt, or destroy the religions views of those who read it, 
it does not invite to any obscène, lewd, or lascivious conduct upon 
their part. And this seems to suggest the test by which the mat- 
ter is to be determined, for otherwise the process of the court might 
be perverted into protecting the advocacy of one set of religions 
notions as against another. The statute, as already indicated, was 
not meant to protect religious views, or religion itself, in any gên- 
erai or spécial sensé, but was intended to prevent the mailing of 
publications which are calculated to corrupt or debauch, with rela- 
tion to sexual impurities, the morals — that is to say, the manners 
and conduct — of those into whose hands the papers might fall, by 
lewd, obscène, and lascivious suggestions, invitations, or tendencies. 
In the opinion of the court, whatever else may be said of the pub- 
lication in this case, thèse éléments are wanting. And not only bas 
every man the right to advocate such religious or irréligions views 
as please him, but, subject, of course, to responsibility for their 
abuse, there must be for ail freedom of speech and freedom of the 
press. The flrst article of amendments to the constitution of the 
United States is very clear and explicit. It is short enough, and 
certainly it is important enough, to be copied in fuU. It reads as 
follows: 

"Article 1. Oongress shall make no law respecting an establishment of re- 
ligion, or prohibiting ttie free exercise tliereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably to assemble, and 
to pétition the government for a redress of grievanees." 

Many publications which might shock the average taste and the 
average notion of religion would still be entirely permissible under 
the guaranties of that amendment. Of course, congress could not 
constitutionally pass any law prohibiting the free exercise of reli- 
gion, nor one which would restrict the free discussion, from every 
104 F.— 6 
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point of View, of ail religious ttipics, by speech and in the press; 
bûtît tas suprême control and power over the mails of the United 
States, andj in its discrétion, may limit and restrict the uses thereof 
as it plèaSéB, even to the exclusion of any form of publication what- 
ever: Aowever, it has in fact gone no further in this direction than 
providèd in the statùte cited, and that is as far as the courts can go. 
In the light of the décision in the Swearingen Case, the court is of 
opinion that congress has not, by any législation, forbidden the cir- 
culation through the mails of even such a coarse and vulgar treat- 
ment of a subject as is found in the article referred to. To say that 
an individual may not attack or ridicule the Christian religion, or 
the contents and statements of the book and events upon VFhich it 
is founded, and mail such an attack when published, without being 
guilty, in the latter act, of violating the statute quoted, might be 
agreeablè to ail true believers who were more inflamed by indigna- 
tion than awake to the guaranties of the constitution; but such a 
construction would equally bar the right of the Christian by the 
distribution of his publications through the mails to question the 
contention of those who uphold aûd advocate other Systems of re- 
ligion. Certainly the court, in the discharge of its duties, must rec- 
ognizé the rights of ail as being equal, and cannot hold that a paper 
written iii' advocacy of unusual opinions, even in a disgusting way, 
is obscène, lewd, and lascivious, and as tending to corrupt the 
morals of the people in relation to sexual impurities, because it an- 
tagonizes the Christian's view of the divine origin of the Christ. If 
the Christian religion is divine, it can withstand ail attacks ; but, 
whether divine or not, the constitution of the United States gives to 
ail the right to discuss it from whatever standpOint they please, and, 
unless obscène, lewd, and lascivious, thèse discussions are not under 
the statute excluded from the mails. The demurrer to the indict- 
ment must, therefore, be snstained. 



OALIFGENIA FRUIT CANNEES' ASS'N et al. v. MYBR et aL 

(Circuit Court, D. Maryland. November 15, 1899.) 

TJnfaik Compétition— Geogbaphicai, Désignation op Fruits— Fhaudulent 
Labels. 

Cannlng companles In Califomla, who put up and sell fruits grôwn In 
that State, hâve the right to use thereon the name "Califomla" as a trade 
désignation, and, when their products hâve become well and favorably 
known by such name, are entltled to protection by Injunctlon agalnst the 
fraudulent use on cans of the same kind of fruit, grown and put up else- 
where, of labels deslgnating It as Califomla fruit, ana falsely stating 
that ft is put up In that State.» 

In Equity. Suit for unfair compétition. On motion for prelimi- 
nary injunctipn. 

JMoses B, Walter, for complainants. 

Edgar H. Gans and Alfred J. Shriver, for défendants. 

1 Unfair compétition In trade, see notes to Scheuer v. Muller, 20 0. 0. A. 
165, and Lare V; Harpfer & Bros., 80 C. 0. A. 376. 
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MOERIS, District Judge (orally). The complainants are a number 
of corporations of Oalifornia, engaged in tkat state in the business 
of canning pears grown there. They allège that canned "Oalifornia 
Pears" is the commercial désignation by which the fruit grown and 
canned in Oalifornia bas been for a long time known to the trade and 
consumer s, and as such bas a high réputation and increasing sale; 
that the défendants are engaged in the canning business at Baltimore, 
and are putting up pears not grown in Oalifornia, and labeling them 
so as to assert that they are Oalifornia pears canned in that state, 
to the great injury of the complainants, and the destruction of the 
réputation of their goods and the defrauding of consumer s; and they 
pray an injunction to prevent the use by the respondents of thèse de- 
ceptive labels. The respondents concède that they put up in cans 
pears grown in Maryland and adjoining states, and keep the cans 
without labels until they are sold, and then, at the désire of th.eir 
customers, they label them as Oalifornia pears, canned by some pre- 
tended packer at some place in Oalifornia. This is a clear case of 
fraudulent compétition by the use of a geographieal name which the 
complainants are entitled to use, but the respondents are not. It is 
true that no one single packer can acquire an exclusiye right to use, 
as a private trade-mark, "Oalifornia Pears," or "Oalifornia," as a label 
on canned pears; but ail the persons who put up Oalifornia grown 
pears in Oalifornia bave a right to use it; and it has acquired, the bill 
allèges, an especial trade significance of value. With regard to arti- 
cles of food, and particularly with regard to fruits, the place where 
they are grown créâtes often an essential distinction as to quality 
and flavor; and this distinction, when it has become known in trade 
by the geographieal name of the place where grown, the growers of 
the fruit are entitled to the beneât of, and the consumera should 
not be deceived. The présent is such a case, and présents, I think, 
indisputable ground for the application of the équitable jurisdiction 
which preventa unfair and fraudulent compétition by simulated trade 
désignations. Ail the objections which hâve been urged by the re- 
spondents upon the ground that a geographieal name cannot be a 
trade-mark, that no one of the complainants can show the actual 
money damage it has suffered, and that equity has no jurisdiction, are, 
I think, fully answered in the learned opinion of Judge Bunn, and the 
cases cited by him, in Flour-Mills Co. v. Eagle, 30 G. G. A. 386, 86 Fed. 
608. The injunction prayed will be granted. 



WELSBACH LIGHT CO. v. COSMOPOLITAN INCANDESCENT LIGHT CO. 

(Circuit Court of Appeals, Seventh Circuit. October 2, 1900.) 

No. 671. 

1. Patents— Preliminart Injonction— Efpect of Décisions in Other Jcris- 
dictions. 

The owner of a patent Is not in any case entitled to a preliminary in- 
junction agalnst infringement as a matter of strict right, but the applica- 
tion therefor is addressed to the sonnd discrétion of the court, whieh can- 
not be constrained by any rule of comity to follow the décisions in an- 
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other Jurlsdlctlon against Ita own Independent Judgment. Henee tt Is 
npt grotind for the reversai of an order refuslng such an injunction that 
It 1b contrary to the décisions of the courts of another dreuit 
I. Sàmk— Incandescent Mantlbs. 

•An order afflrmed whlch refused a prellmlnary Injunction against In- 
frlogement of elalm 1 of the Rawson patent, No. 407,963, for an Improve- 
ment In strengthenlng Incandescent mantles, on the ground that the évi- 
dence tended to show that the clalm covered the sole Invention of one 
of the two patentées. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

John B. Bennett, for appellant. 

Douglass Dyrenforth and Charles K. OfiSeld, for appellee. 

Before WOODS and GKOSSOUP, Circuit Judges, and BUNN, Dis- 
trict Judge. 

WOODS, Circuit Judge. This appeal is from an order denying an 
injunction pendente lite against infringement of the first claim of 
letters patent No. 407,963, issued on July 30, 1889, to Frederick L. 
Bawson and William S. Rawson, of London, England. The prin- 
cipal contention of the appellant, insisted upon with great élabora- 
tion and réitération of argument, is that : "No new défenses having 
been interposed which had not already been considered and over- 
ruled, both by a court of co-ordinate jurisdiction and by the circuit 
court of appeals for the Second circuit, • • * the complainant, 
under the universally recognized and applied rule of comity, 
* * * was entitled to the injunction pendente lite prayed for." 
The rulings referred to were made in Welsbach light Co. v. Sunlight 
Incandescent Gas Lamp Co. (C. G.) 87 Fed. 221, followed in the case 
against the Bex Incandescent Light Co. (C. 0.) 94 Fed. 1006, and 
Welsbach Light Co. v. American Incandescent Lamp Ce, 39 0. C. 
A. 185, 98 Fed. 613. It is clear that "the plaintifiE overstates some- 
what the daims of comity." The opinion of the court below is re- 
ported in 100 Fed. 648. It shows, that the court proceeded on the 
theoiy "that, by force of the décisions of this court, each case in this 
circuit must be decided upon its merits as disclosed by the record 
therein, and that a ruling or opinion of any other circuit court or 
court of appeals upon any question involved should be given only 
its just and reasonable weight according to the circumstances." 
Acting upon that theory, and in the exercise of an independent judg- 
ment, the court reached and declared its conclusion that the va- 
lidity of the patent, because issued to two, when in fact, as the évi- 
dence seemed to show, only one of them was the real inventor, was 
brought into such doubt as to forbid the granting of a preliminary 
injunction. The last expression of this court on the doctrine of com- 
ity had been in the case of Stover Mfg. Co. v. Mast, Foos & Co., 32 
C. C. A. 231, 89 Fed. 333. The judgment in that case has since been 
afflrmed by the suprême court (177 U. S. 485, 20 Sup. Ct. 708, Adv. 
S. TJ. S. 708, 44 L. Ed. 856), and from the opinion of that court we 
quote the folio wing comprehensive and reasonable statement of the 
doctrine: 
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"Comity is not a rule of law, but one of practlce, convenienee, and expe- 
dleney. It is something more than mère courtesy, which implies only défér- 
ence to the opinion of others, sinee it has a substantial value in securing unl- 
formity of décision, and discouraging repeated litigation of the same ques- 
tion. But its obligation is not imperative. If it were, the indiscreet action 
of one court might become a précèdent, increasing in weight with each suc- 
cessive adjudication, untll the whole country was tied down to an unsound 
principle. Comity persuades, but it does not command. It déclares, not how 
a case shall be decided, but how it may with propriety be decided. It recog- 
nizes the fact that the primary duty of every court is to dispose of cases ac- 
cording to the law and the faets; in a word, to décide them right. In dolng 
80, the judge is bound to détermine them according to his own convictions. 
If he be clear in those convictions, he should foUow them. It is only in cases 
where, in his own mind, there may be a doubt as to the soundness of his 
views, that comity cornes in play, and suggests a imiformity of ruling to 
avoid confusion until a higher court has settled the law. It demands of no 
one that he shall abdicate his individual judgment, but only that déférence 
Bhall be pald to the judgments of other co-ordinate tribunals." 

A direct utterance could not hâve made it more clear that no 
court is to be reviewed or reversed, without an inquiry into the 
merits, merely because it failed or refused to foUow the décision of 
another court to which it was not directly subordinate. Not less 
than of the suprême court is it the duty of this court, within the 
sphère of its jurisdiction, to décide questions presented according to 
its own judgment. The purpose of congress in creating the circuit 
courts of appeals and in conferring upon them the extraordinary 
jurisdiction given them in appeals from interlocutory orders of in- 
junction would be to a large estent thwarted if the doctrine of com- 
ity, always factitious and sometimes pemicious, should be allowed 
in thèse courts to take the place of independent and conscientious 
judgment. The safeguard against the evil of divergent and discord- 
ant décisions in the différent circuits is in the power given to the 
suprême court to require the certification of cases to that court for 
review ; and evidently a prompt and healthy exercise of that power 
is more likely to follow inconsistency of décisions in the courts of 
appeals than a harmony of rulings brought about by considérations 
of déférence or comity. 

In determining whether, in a given case, the circuit court erred in 
refusing an injunction pending the litigation, it is to be remembered 
that such an injunction in no case is a matter of strict right. The 
application for it is addressed to the sound discrétion of the court. 
It may be granted or refused, unconditionally or upon terms; and 
upon appeal ordinarily the question is simply whether the court act- 
ed improvidently. Only when clearly erroneous will the order be 
reversed. Ritter v. Ulman, 42 U. S. App. 263, 24 C. C. A. 71, 78 
Fed. 222. 

It is conceded that a patent issued to two, one of whom alone was 
the inventer, is void; and it was mainly because of testimony, given 
by the patentées themselves, tending to show that the flrst claim of 
the patent in suit was for the invention of one, and not of both, of 
the patentées, that the court refused a preliminary injunction. The 
substance of that testimony is well stated in the opinion below, and, 
notwithstanding the opinion of the judges in the Second circuit that 
it was not satisfactory, we are not convinced that the judge below 
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gave it undue weight. Its force is certainly not impaired by the 
aÉdlyiis produced at the hearing. The reasonable supposition 
would séem to be that aflSdavits, prepared as thèse were, for the pur- 
po^e either of meeting or evading the force of the explicit testimony 
which had been given in open court and under cross-examination, 
would hâve contained a direct référence to that testimony and such, 
explanation as could be made; but thèse afildavits, prepared by 
counsel in identical terms for both witn esses, simply say: 

"My brother and myself were the true, original, and joint inventors of 
the Invention ■frhlch is set forth and clalmed in the sald letters patent, and 
that invention * * » was the resuit of the Joint thought, efforts and la- 
bors of fidy brother and myself. • • • That invention was not the resuit 
of a single thought, but occupied the mind and attention of my brother and 
myself for a perlod of several months, * * * and was not the resuit 
of the sole or separate thought, work, and experiment of either my brother 
or myself." 

In his testimony one of them had said that the flrst thought of 
overcoming the dilficulty about transporting mantles by dipping the 
mantle into a liquid was his; that he thought of it one night in bed; 
that the next day he tried it with paraffine; and, to a suggestion of 
counsel that he and his brother were both working and thinking and 
conversing together about the invention, he responded, "No, I do 
not think that we were conversing together about the matter till I 
showed what I had done, and told him what I had done." And to 
the question whether his experiments were limited to paraffine, he 
answered, "My personal experiments were, but my friend, who was 
working with me at that time, Mr. Donkin [not his brother], made 
other experiments." The brother, Frederick, to the question, "Who 
flrst suggested this paraffining?" answered, "My brother Stepney 
was the flrst who told me; he spoke to me about it"; and this state- 
ment is emphasized by other parts of his testimony. When the flrst 
witness, on cross-examination, admitted that in their déclaration for 
the patent they swore that they were joint inventors, counsel, in ex- 
planation to the court, said: 

"I may tell your lordship there are a number of other things in the pat- 
ent. My friend is talking about 'this invention.' Of course, technically it 
Is one Invention, but in fact there aie a number of things Included in it whlch 
hâve since been eut ont by dlgclaimer." 

A like explanation is appropriate hère. The patent contains two 
claims. The flrst, which is in suit, is for a single thought, — the de- 
seribed improvement in strengthening incandescent mantles, con- 
sisting in coating the completed mantle with paraffine or other suit- 
able material. That thought might well hâve come to one when in 
bed, and hâve been put to the practical test the next day, as tes- 
tifled. It is difficult to apprehend how two could hâve shared in the 
conception. The second claim, however, is distinctly différent. It 
is for a method of forming incandescent mantles, consisting of a 
number of steps, the combining of whlch, to produce the desired 
resuit, may well hâve been the joint achievement of two or more 
minds. The order of the circuit court is affirmed. 
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NATIONAL CHEMICAL & FBBTILIZER CO. V. SWIFT & CO. 

(Circuit Court of Appeals, Seventh Circuit. October 2, 1900.) 

No. 674. 

Patents— Novklty—Fertilizkr from Contents op Tank-Watees. 

The Van Euymbeke patent, No. 367,732, for a fertilizer described In 
tlie clalm as a "nitrogenous fertilizing material consisting of the unde- 
composed coagulated albuminoids of concentrated tank-waters, freed 
from undue déliquescence and viscidity," is vold for lack of novelty, the 
same product, prepared by substantlally the same chemical treatment of 
tank-waters, having been disclosed in a number of prier patents. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The decree appealed from dismisses the bill of complaint for want of equity, 
and is based on the opinion of the trial court that the patent in suit is invalid 
both for uncertainty and for lack of novelty. 100 Fed. 451. The bill allèges 
infringement of letters patent No. 367,732, iseued to the appellant, as assignée 
of Joseph Van Ruymbeke, August 2, 1887, for a fertilizer. The original ap- 
plication was filed July 27, 1885, and called for a patent for the process de- 
scribed; but this was refused by the patent office for sundry reasons stated 
by the examlners, including the foUowing: That "there is no spécifie process 
described"; that "neither the spécifications nor the claims" comply with the 
law; and that "many other inventors hâve treated the same and similar 
material to that of the applicant with thé same chemicals." Thereupon, the 
application being changed to one for the product, the patent was flnally al- 
lowed for "certain new and useful improvements in fertillzers," with the 
following spécifications and claim: 

"Liquids technically known as 'tank-waters,' produced by the rendering of 
méats and fatty substances, eontain so much of soluble gelatinous substances 
that, when evaporated, the product Is so sticky and déliquescent that its utili- 
zation as a fertilizer bas been abandoned. My présent invention consists In 
the production from tank-water of a fertilizer free from undue déliquescence 
and viscidity, which I accomplish by rendering Insoluble the gelatinous sub- 
stances contained in thèse waters without the loss of any of the solids in 
solution, and without the transformation o( them into several différent prod- 
ucts, each of which produets requires to be diflerently and sépara tely treated 
for utilization, as is the case when the stickiness is corrected by beat. In 
my method of making this new fertilizer by rendering insoluble the gelati- 
nous substances contained In thèse liquors I preferably use a solution of 
sulphate of iron, and, for the purpose of ascertaining the minimum quantlty 
to be used, I détermine, flrst, the spécifie gravity of the liquid to be treated; 
secondly, thé proportion of gelatinous substances which It contains. The 
class and character of the méats rendered and the tank-water therefrom 
vary so much in the relative proportions of fibrine and gélatine which they 
eontain that it is necessary to make a chemical test of a sample of tank- 
waters about to be treated. This test consists in gradually adding to such 
sample of tank-water a solution of Iron of known strength; and In my ex- 
périence I hâve found that for one hundred parts of solids in solution In the 
tank-water it requires from flfteen to twenty per cent, of green copperas, 
which is added in solution to the tank-water, and mixed thoroughly there- 
with. This compound is then evaiwrated under 250° to 300° Fahrenheit, 
preferably by steam, after which it is placed in an open vessel, in thicknesa 
of one inch, and for a period of about ten hours is subjected to a beat of 
about 350° Fahrenheit, when it wlll become hard, brittle, and easy of pulver- 
ization. The beat should not be raised much higher than 350°, because the 
material would thus again become sticky, blacken, and sufCer loss of am- 
monia. By this means the substances in solution in the tank-waters, with 
ail the nltrogen they eontain, are preserved in the resulting non-viscid, non- 
deliquescent fertilizer, rich in nitrogen, with soluble phosphate and potash. 
Instead of using sulphate of iron, as an équivalent I may use the same pro- 
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portions of chlorlde of iron, sulphate of aluminum, alum, acétate of lead, or 
other solublè Silts of Iron or alumititiBi; ér twenty to thlrty per cent, ot or- 
ganlc tannInB, or flve to ten per cent of çhlorine or Its équivalent hypochlo- 
Tlaes. Thèse are the proportions wHeii elther class of thèse cliemicals i» 
used alone, but, if used in corQbinatlonSji, équivalent proportions of each will 
taJie the place of the others. I am aware that the described chemical ingré- 
dients bave been used In the treatment of sewage and simtlar liquids, but 
such use bas been for the purpoae of preventing odorous décomposition, and 
not for tefidering Insoluble gelatindus compounds, such liquids not usually 
containlng gélatine. Having described my invention, what I clalm is: The 
wlthin-deseribed nitrogenous fertillzing materlal, consisting of the undecom- 
posed coagulated albuminolds of conceptiràted tank-waters freed from undue 
déliquescence aïid viscidity." 

The appellee, Swift & Co., is operatlng as llcensee uirfer letters patent is- 
sued to Omar T. Joslin, Aprll 11, 1893, for a "process of malîing fertilizer 
from tank-water"; and the following li^ stipnlated as the process actually 
employed by the appellee. In confomilty wlth such patent, producing the 
fertilizer' ' whlch is alleged to Infringe tlje ,appéllant's patent: 

"The tpnk-water Is flrst concentrated tQ a conslstency of about thlrty-flve 
degrees Baume, at a température of 140.; degrees F. The résultant product 
Is called 'stick.' To the stick there 1? add^d two per cent, of sulphuric acid 
of from sixty to sixty-six degrees strength. The mass Is then stirred for a 
few minutes to allow décomposition to take place. There is then added in 
solution enouglf sulphates formed by dlssolvlug waste fuller's earth in sul- 
phuric acid sp, that on completlon of the process the flnished product will 
contain, on dry basis, eight per cent, of such sulphates. The mass is then 
stlrréd about ten minutes. Çressed çooked blood is then added until the 
ânished product wlU contain, on dry baais, seventeen per cent, of blood, 
and the mass is stirred about ten minutes. The product Is then flnished by 
drying in i^hallow pans in a steam oveQ. Tbis process is sometimes varied 
as foUowsï As a substltute for the two per cent, of sulphuric acid there 
is sometimes ttsed an équivalent quàntlty of waste sinews or ligaments 
from slaughtered animais, dlssolved in sulphuric acid. Another change is 
that, as a substltute for thé ^{essed âopked blood, thére is used about half 
the quàntlty of blood, and the deflclebcy Issupplled by uslng steamed hoofs, 
the quantljty oi! each and elther dependirig ùpon the supply of elther or both 
on hand; Ibii^ Usually there is a, sufflcient quàntlty of hoofs used so that the 
flnished prodtfet "WlU bontaiû from eight to twelve për cent of hoof, on dry 
basis." 

In support of the défense of anticipation In the prlor art, numerous let- 
ters patent of the tjnited States were Introduced, and the foUowing are spe- 
cially referrpd to and discussed In the testimony of the experts: Gale's, No. 
38,040, for an "improvement fn treating phosphatic guanos"; Wilson's, No. 
90,328, for an "improved process of treating oËfal-gelatine and scrap for 
the manufacture of fertllizers"; Stephens', No. 144,877, for an "improvement 
In the manufticture of fertUlaser by uslng plaster of Paris wlth animal mat- 
ter"; Shaw'SiJîo.;, 146,285, i^or treating slaughter-house wash fpr a fertilizer; 
North's, NOf ' 165(172, for an "Improvement in fertllizers"! Halverson's, No. 
171,613, whlch distinctly clalms "the tanproved process of utillzing 'soup' 
described, consisting in treating the same with persulph^te of Iron"; Terne's, 
Nos. 828,955, 346,242, 269,487, 282,411, relfttlng to the treatment of sewerage 
and tank-waters;. Huet's, No. 242,777, for treatment of animal substances, etc., 
for making a fertilizer; Myer'son's, Nq. 163,099, and Strype's, No. 318,826, 
for treatment of blood; also several patents issued on applications of Joseph 
Vaa Ruymbebe* both prior and subséquent to the patent in suit, for the 
treatment of tank-waters to produce fertllizers. 

L. L. Qoburitt, for appeljant. 

J. ii. Jackson and L. L. Bond, for appellee. 

Before WtïODS and GROSSCUP, Circuit Judges, and SEAMAN, 
District Judge. 
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SEAMAN, District Judge, after making the foregoing statement, 
delivered the opinion o£ the court. 

The appellant's patent, issued on the application of Joseph Van 
Euymbeke, is for a product stated in the single claim of the patent 
as a "nitrogenous fertilizing material consisting of the undecom- 
posed coagulated albuminoids of concentrated tank-waters freed 
from undue déliquescence and viscidity." The validity of the pat- 
ent rests primarily on the assumption that Van Ruymbeke made the 
discovery of a new composition of matter; that, utilizing the waste 
tank-water which came from the rendering opérations of slaughter 
houses, he produced a valuable fertilizer, through chemical action 
theretofore unknown. The process employed is not protected by 
patent, as the application for that object was rejected by the patent 
office; but the patentée is, nevertheless, entitled to the broader pro- 
tection of bis product for which the patent was finally allowed, if it 
be true that it is his discovery in the sensé of the patent law, pro- 
vided the means and method of production are clearly set forth. 
When a new article, a new property in the composition of matter, 
is thus brought to light for the enrichment of the world's knowl- 
edge and uses, the statute intends that the discoverer may be re- 
warded with exclusive rights to make and sell the article during the 
moderate term for which the patent is granted; and, as remarked in 
Merrill v. Yeoman.s, 94 U. S. 568, 571, 24 L. Ed. 236, this right pre- 
vails over an infringing article, "however produced." This broad 
monopoly can be granted for a true discovery only, and not for the 
mère improvement of a known composition. The "mère carrying 
forward, or new or more extended application of the original 
thought; a change only in form, proportions, or degrees; the sub- 
stitution of équivalents, doing substantially the same thing in the 
same way by substantially the same means, with better results, — is 
not such invention as will sustain a patent." Smith v. Nichols, 21 
Wall. 112, 119, 22 L. Ed. 567; Grant v. Walter, 148 U. S. 547, 553, 
13 Sup. et. 701, 37 L. Ed. 557. And this rule is strictly applicable 
where the claim of the patent is for a new substance or composition 
of matter. , 

The contention on behalf of the appellant is thus stated in the 
brief of its counsel: 

"Dr. Van Rnymbeke, the patentée, made a discovery In chemistry, to wlt, 
that the application of sulphate of Iron or green copperas would coagulate the 
gelatinous substances or albuminoids of the solids held in solution in 'tank- 
water,' which enabled hlm to iltilize ail of the solids in tanli-water by evapora- 
tion, and render them non-viscid and non-deliquescent, without applying a 
high degree of beat. By this process he made a waste product valuable, and 
corrected the sanitary conditions surrounding ail the packing houses." 

If the testimony sustains this contention within the rules above 
indicated, the patent is sustainable, unless the description of the 
process is fatally defective; and in that view it would be question- 
able, to say the least, whether substantial différence in the appellee's 
process would save its product from infringement. The nature of 
the discovery must, therefore, be ascertained in the light of the prior 
State of the art. As usual in the expert testimony furnished in pat- 
ent causes, the opinions of the chemists called on one side and the 
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otlieP-+«'ÎDCluâing SGientista of eminence in the profession— are di- 
rectly opposed on the question whether Van Kuymbelçe mssde a new 
dfesc6ve% in chemistry; but we aie of opinion that the iptarious sup- 
positions Upon this point founded opon théories are set at rest by 
the évidence Of prior patents and publications and of practical dém- 
onstrations thereunder. "Tank-water," which is the subject of the 
treatmeilt described in the patent, is the name applied iti the slaugh- 
ter-house industry to the liquid prôduced in the rendering of méats 
and other animal matter tirough the process of subjecting such 
material to the action of steam and pressure. The fat rising to the 
top of the tank, and the nndissolved solid matter settling to the bot- 
tom, the fluid which remaîns between them is known as.tank-water, 
sometimes called "soup," and contains about 10 per cent, of solids 
in solution. In this condition the tank-water is both waste material 
and unsanitary. It is described by the experts as "an exceedingly 
complex substance," many of the constituents being unknown; but 
the présence of albuminoids and gelatinous substances was well 
known, although their exact nature and extent is still unknown; 
and thèse constituents are rich in nitrogen, and valuable as plant 
food. This tank-water has long been subjected to treatmeht which 
reduced it to a substance called "stick," with varying consistency, 
approximatjng 50 per cent, solids; and the stick, when further evapo- 
rated to dryness, at a température of about 212° Fahrenheit, pos- 
sessed fertiïizing properties of great richness, but was then détect- 
ive for commercial use by reason of its extrême déliquescence, name- 
ly, having the property of absorbing moisture from the atmosphère 
so that it sbon became sticky and tiscid, "flowing like tar." The 
process described in the Van Euymbeke patent overcômes this se- 
rions defect through the chemical action of a solution of sulphate of 
iron, or some of its numerous équivalents, and thus produces a fer- 
tilizer ingrédient of grèat commercial value. Was it a "new dis- 
covery in chemistry" that a remedy ©xisted in the use of Such chem- 
ical agent uMer like conditions, that sulphate of iron, or known 
équivalents, "would coagulate the gelatinous substances contained 
in tank-water"? The answer to this crucial inquiry must be sought 
in the prior patents introduced in the record, and we are constrained 
to the opinion that they clearly négative the appellant's contention. 
The application for the process of the patent in suit was flled July 
27, 1885. (1) In 1863 letters patent No. 38,040 were issued to Gale 
for a process of inaking a fertilizèr by combining phosphatic guano 
"with animal matter previously converted into ammoniacal products" ; 
and for the treatment of the latter distinctly spécifies the use of cop- 
peras (sulphate Of iron), with a small proportion of sulphuric acid, and 
then boiling down the mixture "until the animal matter shall be 
broken down, and reduced to a gelatinous mass." Thèse ingrédients 
and the method set forth are quite identical with those employed 
by the appellee in the treatment of tank-water. (2) In 1869 letters 
patent No. 90,328 were issued to Wilson "for a process of treating 
offal gélatine and scrap for the manufacture of fertilizers," and the 
spécifications shOw that the treatment is applied to the same ma- 
terial which is hère called tank-water, together with such solids as 
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remain af ter drawing off the fat. The ingrédient named for the mix- 
ture pr-eparatory to concentration by beat is acid phosphate of lime, 
but sait of iron is also mentioned in language which would imply 
either additional or alternative use, or, as stated in the second claim 
of the patent, for application "separate or combined"; and the pat- 
entée says he thus overcomes "the well-known gummy and sticky 
property of commercial phosphate fertilizers." (3) The Stephens pat- 
ent, No. 144,877, of 1873, clearly describes a process for treatment 
of tank-water which is identical with that of the patent in suit, ex- 
cept that plaster of Paris (sulphate of calcium) is used instead of 
sulphate of iron; and the qualifies of the product are described in 
terms which cover the Van Euymbeke claim. (4) In 1875, however, 
letters patent No. 171,613 were issued to Halvor Halverson with a 
single claim for "the improved process of utilizing 'soup' described, 
consisting in treating the same with persulphate of iron." The spécifi- 
cations unmistakably show that tank-water was the subject of treat- 
ment, with the twofold purpose of obviating its "injurious sanitary 
effects," and "converting the same into fertilizing material" ; that it is 
treated with "a saturated solution of persulphate of iron until pré- 
cipitation ceases, the precipitate thus formed being not only valuable 
as a fertilizer, but also, by subséquent treatment, for edible purposes." 
Whether the spécifications of the process are open to the objection 
made that they are indeflnite in respect of proportions of material 
and of the treating or boiling for concentration, is not essential to the 
question under considération, as they furnish a clear disclosure by 
publication of the identical idea of means claimed in the appellant's 
patent; the use of the chemical reagent and its effect upon the 
gelatinous substances in the tank-water thus being distinctly point- 
ed out. Given, through such publication of the processes in the 
prior patents, like ingrédients, with coagulation of the albuminoids 
and résultant product clearly set forth, there was surely no pioneer 
discovery in chemistry on the part of Van Kuymbeke to authorize a 
patent for the identical product, however meritorious his advance 
may hâve proved in the process to that end. Moreover, the sample 
which was introduced of the product made in conformity with the 
Halverson patent presents every quality described in tha,t of the Van 
Kuymbeke patent, and the exhibits made thereunder, differing only 
in color; and the same remark applies substantially to the sample 
made under the Wilson patent. 

Of the other prior patents in évidence it is sufiicient to remark that 
cognate use of sulphate of iron, or its well-known équivalents, for 
like purpose, appears in Shaw's No. 146,285, Terne's No. 228,955, and 
Huet's No. 242,777; that in Myerson's No. 163,099, and Strype's No. 
318,826, salts of aluminum are alike employed to coagulate blood; 
and that North, in No. 165,172, treats tank-water by a high degree 
of beat, and desciibes the fertilizer thus produced as "not at ail viscid, 
but brittle, and only slightly déliquescent." The contention that thèse 
prior patents must be treated as failures — as mère paper patents of 
no practical value — is untenable. "The very fact" of the grant of a 
patent for the process described "is some évidence of its operativeness, 
as well as of its utility," when introduced by way of anticipation 
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(Dashiell v. Grosvenor, 162 U. S. 435, 432, 16 Sup. Ct. 807, 40 L. Ed. 
1039), and the testimony which was offered to overcome their pre- 
sumptive value relates only to the patents of Halverson, North, and 
Terne. That refemng to the Halverson process is entirely hearsay, 
and inadmissible; that as to the trial of the North process merely 
States the conclusion of the witness that "it was not practicaJ," with- 
out explaining the circumstances; and flnally, in référence to the 
Terne patents, which are owned by the appellant, its président states 
that they produced under them "a commercial fertilizer," which he 
does not attempt to diflferentiate from the product in suit, but says 
"the process could not be made profitable," leaving the cause unex- 
plained. Thus standing nnimpeached each of the patents in évidence 
is entitled to considération, with its value dépendent alone upon the 
identity and completeness of the meaas and résulta described, and 
with substantial identity of the Terne product conceded by fair im- 
plication. It is true that the testimony further shows that prier 
to the introduction of the Van Euymbeke process the tank-water pro- 
duced in slaughter houses was not successfully utilized, and that suc- 
cess, in fair measure, at least, foUowed its adoption in the develop- 
ment of an important industry. But it appears equally true that the 
industry cannot be conducted with profit, except in connection with 
the great packing establishments having an output of upwards of 
1,000 hop per day, — a condition which was not met by more than 
three concerna in the United States prior to the date of this patent. 
The magnitude and diversity of packing opérations at great centers 
hâve greatly increased since that date, while comparatively few estab- 
lishments are thus utilizing their tank-water. Whether the success 
of the opération under the patent in suit is due to the superiority of 
its process for economical production, or to the changed conditions 
referred to, or to both oombined, is not material, in vjew of the fact 
that the product, and not the process, is the claim of discovery. We 
are of opinion, therefore, aside from other questions which are argued 
in their briefs, that no discovery was made by Van Ruymbeke to au- 
thorize a monopoly of the product described, and that the bill was 
rightly dismissed for want of equity. Accordingly, the decree of the 
circuit court is afBrmed. 



THE OLINTONIA. 

NEALL et al. V. GENERAL MARINE INS. CO. OF DRESDEN. 

(District Court, S. D. New York. July 30, 1900.) 

1. Bhipping— Lien for Inland Fbeiqhts— Construction of Charteb. 

A charter for a vessel provided that "the master shall, If required, give 
his draft on consignées, payable 3 ciays after arrivai, for whatever Inland 
rallway charges are coUectlble from recelvers of cargo as shown on bllls 
of ladlng and manifest, subject to the nsual charges of one per cent, 
commission and eost of Insurance; a,'id the draft shaU be a lien on the 
vessel and her f reight." Whlle the vessel was loadlng and after she 
had loaded a considérable quantity of cargo shipped on through bllls, on 
which there were Inland charges, both she and the cargo on board were 
so badly damaged by a flre which occurred on the wharf that the voyage 
was abandoned, and the vessel and cargo undestroyed were sold In a suit 
for salvage charges. No drafts for Inland f reight had been required of 
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tie master previous to the fire, and none given, and a demand therefor 
afterwards made was refused. Held, that under such provision there waa 
no lien on the vessel for inland freiglit, unless a draft tlierefor had been 
given; that the conditions had been so changed by the lire that such 
drafts vrere no longer demandable, because the charges for inland f reights 
were no longer "coUectible from receivers of cargo," and it was against 
such collections, to be made by the vessel for a commission, that the 
drafts were to be drawn; nor could the insuranee required to be furnished 
at the cost of the charterer for the protection of the vessel be then 
effected. 
8. Same— Epfect of Cdstom. 

In View of the provision of the charter fixing the duty and liabillty of 
the vessel in regard to inland freights, no custom or practice, even if 
established, could be allowed to affect or change the express contract of 
the parties. 

3, Marine Insubancb— Advances on Freight. 

The charterer's agents having, previous to the fire, procured insuranee 
for the beneflt of whom it might concern on the inland freights, which 
it had obligated itself to advance, presumably designed in conformity to 
the charter provision to inure to the beneflt of the vessel when drafts for 
such freights should be given, the insurer, and not the ship, would be 
primarily, as well as ultimately, liable for the loss. 

4 Samb — What CoîJSTrTDTES Advakces. 

An insuranee poliey for the beneflt of whom it may concern, covering 
advances on inland freights on a cargo, is effective for the protection of a 
charterer which had obligated itself by contract to advance such freights, 
although no payment had actually been made thereon when the cargo 
was lost, the obligation given being in efCect an advance for the purposes 
of the insuranee. 

In Admiralty. Libels against a vessel and against an insuranee 
Company to recover advances made on inland freight charges on a 
cargo shipped on through bills of lading, and destroyed by fire at 
the wharf while loading. 

Convers & Kirlin, for libelant United States Shipping Co. and 
respondent General Marine Ins. Co. of Dresden. 
Robinson, Biddle & Ward, for libelants Neall and others. 
Butler, Notman, Joline & Mynderse, for the Clintonia. 

BROWN, District Judge. The above libels grew out of a flre 
which originated on one of the wharves at Newport News on April 
27, 1897, and extended to the steamship Clintonia, which was load- 
ing alongside, and so damaged her that the voyage was broken up, and 
ship and cargo were sold in a subséquent suit for salvage. 

In the first above libel the net proceeds of the Clintonia amount- 
ing to $2,759.49, after satisfying the claims allowed in the salvage 
suit, hâve been attached upon a claim of a lien thereon in libelants' 
favor, to the amount of $3,092.11 for advances paid by them to dif- 
férent railroad companies for inland transportation charges on 
through bills of lading, upon the goods laden on board the Clintonia 
partly at Norfolk, and partly at Newport News, prior to the are. 
For those charges, it is contended that the steamer became responsi- 
ble under the terms of her charter to the shipping company. 

In the second libel the same advances for inland charges are 
claimed against the respondent insurers upon a poliey of $6,000 on 
"advances and disbursements" taken ont for the beneflt of whom it 
may concern by the libelants, who compose the finn of Peter Wright 
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& Sons, and who were the flnancial agents of the United States Ship- 
ping Company, and accustomed to discount for that company the 
master's di?îafts given for inland diarges and freight différences, 
and to propde the insurance requisite to cover them. 

The charter of the Clintonia was a charter of affrei^htment to the 
United States Shipping Company for a single voyage. That com- 
pany had vessels of its own, and it chartered others, and in ail it 
dispatched from Atlantic ports from 100 to 150 vessels yearly. The 
cargoes came largely from inland points, whence they were brought 
to the seaboard by différent railroads upon through bills of lading 
stating a gross freight payable on delivery at the foreign ports. 
Thèse bills of lading were given at the interior points of shipment 
and were signed in behalf of the railroad companies and of the ship- 
ping company jointly, each being made separately responsible for 
its own share of the transportation. By agreement between them 
the shipping company was made responsible to the railroads for the 
latters' share of the through freight, i. e. for the inland transporta- 
tion, from the moment of the delivery of the goods at the seaboard 
within reach of the vessel's tackles. Under that obligation the ship- 
ping company paid the railroad companies for inland charges, as 
appears from the adjustment made in the salvage suit, |3,021.22 on 
inland goods laden on the Clintonia before the flre, which sum it 
now seeks to charge upon the ship. 

The usual course of business was for the master on clearance to 
give in settlement of freight his obligation to the charterer called a 
draft, with a lien on vessel and freight agreeing to pay a given sum 
equal to the whole freight collectible at the foreign port both on the 
through bills of lading, as well as on the ship's own bills of lading 
for local cargo shipped at the point of loading, less the charter hire 
and certain other stated charges. This obligation contained a di- 
rection to his consignées to pay the same and to deduct it from the 
freight due the vessel. By "consignées," I understand the con- 
signées of the ship to be there referred to, who are expected to col- 
lect the freight on discharge. 

No doubt the established usages of the business are part of the 
implied contract if clearly proved and not inconsistent with the 
written charter. But the provisions of this charter clearly distin- 
guish between the ship's own bills of lading and the freight payable 
thereon, with a settlement by draft of différences between that 
freight and the charter hire, and a settlement by draft for the in- 
land charges. For the former, a lien on freight alone is authorized; 
for the latter, a lien on both vessel and freight. The former, more- 
over, was only demandable "on clearance"; the latter, as often as 
the différent consignments were loaded. Clause 11 of the charter 
pro vides : 

"The master shall, If requlred, gIve his draft on consignées payable 3 days 
after arrivai for whatever inland railway charges are collectible from receiv- 
ers of cargo as shown on bills of lading and manifest, subject to the usual 
charges of one per cent, commission, and cost of insurance: and the draft shall 
be a lien on the vessel and her freight." 

There is no other provision in the charter authorizing a lien on 
the vessel for inland charges, or for making such charges any debt 
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of the ship. Clause 10 provides, as I understand it, for the settle- 
ment of charter hire by the freight on the (ship's own) bills of lading, 
with a draft for the amount of any différence, and a lien theref or on 
the freight alone. That différence in this case was small, and as I 
understand, does not enter into this controversy. Goods laden un- 
der inland through bills of lading, are dealt with by clause 11 above 
quoted, and by clause 18 ol the charter, which provides for "re- 
ceipts" to be given by the master for such goods, and the delivery 
thereof at the foreign port on présentation of a through bill of lad- 
ing agreeing in particulars with the master's receipt. 

In the présent case, no bills of lading were given by the ship for 
any of the inland goods; but authorized master's receipts were given 
for the inland goods laden at Norfolk, but not for those laden at New- 
port News, where the loading was incomplète, being interrupted by 
the fire. No draft was given by the master; nor was any requested 
by the shipping Company until after the fire, when the master re- 
fused to give any draft. 

No lien for inland charges can arise against the ship, except upon 
some express contract by the charter or otherwise, or upon some set- 
tled usage or course of dealing from which such an agreement can be 
fairly implied. The charter provisions in this case certainly do not 
give such a lien, since the prescribed conditions of clause 11 in sev- 
eral particulars were evidently unfulfllled. 

(a) The provision is that "the draft shall be a lien"; not that the 
inland charges without a draft shall be a lien from the moment of 
loading; and no draft was ever given. No doubt the master would be 
bound to give a draft, "if required," from time to time during loading 
as each consignment was laden; but (b) the Company did not ask or 
"require" this; and it was not only customary to defer this until the 
loading was complète, but the company might, at its option, dispense 
with a draft altogether, and look ont lor the collection of the inland 
freights by other means. No draft having been asked of the master 
before the flre, up to that time no duty rested on him to give it. The 
charterer's option was not exercîsed. After the fire, the circum- 
stances were so wholly changed, that other provisions of clause 11 
made a demand of the draft then too late, and no longer enforceable. 

The provision is for a draft, (c) "for whatever railway charges are 
collectible from receivers of cargo." This means whatever is appar- 
ently collectible according to the circumstances as they exist at the 
time when the demand for a draft is made, or when the duty to give 
it arises. But after the fire, when this demand was flrst made, the 
cargo was in part wholly destroyed; on that part nothing was "col- 
lectible from the receivers," nor (d) could there any longer be any 
"receivers" of such cargo. The residue of the cargo was so damaged 
by the fire as to be presumably not worth forwarding, since it was 
ordered sold in the salvage suit, and upon nearly ail of it the net 
proceeds were insufflcient to pay the inland freights and thèse 
freights were therefore no longer "collectible from the receivers of 
cargo." . 

Again, (e) the draft was to be given "subject to the cost of Insur- 
ance"; but in the situation after the flre, the inland freights were 
manifestly incapable of being insured. This provision for insur- 
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aiiqç^aa.designpd for the ship's benefit. It was manifestly indis- 
pensable to ber security, from tbe moment she should become liable 
to a lien by the master's draft for freights payable on delivery at a 
foreign port. If for this purpose new insuramce was to be relied 
upon, that could no longer be obtained after the fire, and this essen- 
tial condition could not be performed. This objection, however, 
would not apply if there were already existing insurance which the 
Company could make available to the ship, to which référence will 
be made below. , 

Nor is the libelants' case strengthened by the further référence of 
clause 11 to inland freights "coUectible of the receivers of cargo as 
shown on bills of lading and manifest." For (f) the bills of lading 
do not "show" any inland freights collectible on goods destroyed, 
nor on goods so damaged that commercially they cannot be f orward- 
ed but mnst be sold before the voyage begins. On the contrary, the 
bills of lading provide for the payment of freights only on delivery 
at the port of destination; and at the time when this draft was 
"required" there could not be any such delivery as respects the 
goods or inland freights hère in question. 

The entire situation was, theref ore, so changed in this case by the 
fire, that in my judgment no draft could thereafter be lawfully de- 
manded of the master under the charter, because the essential con- 
ditions contemplated by clause 11 no longer existed or could be 
complied with, and that clause therefore became inapplicable in 
the existing situation. 

It is said, however, that under the establîshed usage and known 
course of dealing, independent of the charter, the inland charges 
upon the goods when laden on board become ipso facto a debt of 
the ship. But I do not find any sufflcient foundation for this claim. 
Such a charge is a highly burdensome one, and without any direct 
beneflt to the ship. Her interest is only in the océan freights, 
which are distinguished and separated from the inland charges in 
the manifest furnished her. The claim hère is, not that the ship 
should become merely collecting agent of the inland freights, but 
an insurer of them for the charterer's beneflt from the moment the 
goods were put on board. Such a claim, aside from any express 
agreement written or oral and based only upon an alleged usage, 
should only be admitted on clear évidence of such a usage in the 
particular circumstances under which the claim arises. Hère there 
is no évidence that by usage the inland charges are assumed and 
understood to become a debt of the ship, from the moment of load- 
ing; but enly that the gênerai practice is similar to the provisions 
of this charter, in the absence of any charter or spécifie agreement. 
The alleged custom, therefore, bas référence only to the conditions 
usually existing and the practice to give a draft on clearance under 
such conditions; but it prqves nothing as to the ship's responsibility 
for inland freights while loading, or as to her obligation to give a 
draft before clearance, when she cannot clear, and after the goods 
hâve been destroyed or so damaged that they cannot be forwarded 
and the voyage is brokçn up. 

But if any such custom were suflQciently proved, I should feel 
bound to flnd it in this respect superseded by the express conditions 
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of clause 11 of this charter, because inconsistent with the restric- 
tions of that clause. One of the most material conditions of clause 
11 is that any such draft is "subject to the cost of Insurance." This 
requires the charterers either to pay the ship the cost of insuring 
the inland charges which she assumes to coUect, or else to furnish 
the ship available Insurance thereon for her own protection. This 
must evidently be done contemporaneously with the giving of the 
draft, since the ship cannot be required, under an arrangement that 
is optional with the charterer, to be for any period uncovered by 
insurance. The custom to give a single draft at the close of load- 
ing, instead of numerous separate drafts on each consignment, is 
manifestly greatly to the conyenience of both parties. But this 
alone would leave the contingency of loss during loading unprovid- 
ed for. The évidence shows the practice of the shipping company 
to be to procure insurance in advançe through its flnancial agents. 
That was done in this case. It was done in the expectation of re- 
ceiving on clearance the usual draft including the inland charges. 
This insurance, for whom it may concern, was manifestly designed 
for the benefit of ail interested in the draft or in the inland charges 
which were insured by the policy. The persons interested were, 
first, the shipping company under its obligation to pay the railroad 
companies as soon as the goods were on board the Clintonia; next 
the ship and owners, on their obligation when the draft was given; 
and, flnally, Peter Wright & Sons, upon their discount of the ex- 
pected draft. As the shipping company was bound to pay or pro- 
vide insurance for the vessel's beneflt on receiving the draft, it is 
not conceivable that that company expected to pay for or to procure 
duplicate insurance for the same interest* The insurance taken out 
in advance on the inland freights must, therefore, hâve been de- 
signed in part for the ship's beneflt, and for the fulflUment of clause 
11. Mr. Gotheil testifies that it was intended to cover the com- 
pany's obligations. It must be inferred, therefore, that any practice 
of calling for a draft for inland charges includes covering the ship's 
liability by available insurance thereon; so that if any draft could 
hâve been lawfully called for in the présent case after the flre, it 
could only be upon covering the ship's liability by insurance through 
the application of the policy in the second suit to the ship's benefit. 
That policy being originally intended for that purpose would there- 
by become the primary fund for the payment of the ultimate loss 
on inland freights, with consequently no right of subrogation in 
favor of the insurers against the ship on payment of the loss. 

If on the other hand, the policy was not designed to cover the 
ship's liability on giving a draft, so that the shipping company at 
the time the draft was demanded could not furnish the ship with 
valid insurance, nor enable her to get it, and did not ofifer to pay the 
cost of it, that company had no right to a draft under any practice 
or custom that appears in évidence. The resuit would be the same 
in either view, that the insurance company must pay the loss and 
not the ship. 

2. The policy seems expressly designed to cover ail interests as 
above stated, and to be suflficient for the présent loss. It was for 
104 F.— 7 
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sçîi9|n..it)fipigl^t concern, and it çpyered: "(a) Adyances »°Vor dis: 
lipif^fin:gpi|}i,;Se<?ured by mastep;'f draft pledging the vessel and 
fPî^ight, JWSfïûg against lpsa,tosbal or partial, caused by lops total 
or partial, oî the vessel or frçigiit pledged tlirougli sea périls, or by 
postponeipent.of the lien to p4or liens subsequently arising or by 
contribution to, gênerai averageji, 

"(b) À^yanceg upon freight for inlaudfreight »°Vor charges upon 
cargo »"^/qr .^erences in océan fréight due by the ship secured by 
masteifs dï^^ft, etc. 

"(c) ït is aigre^ that advances »°Vor disbursements "Vor advances 
for dijEEerences in freigl^t made,,prior to the signing of the master's 
draft, or pending negotiationg of it, are also covered by this policy, 
as interest may appear." ■ 

À^ad,any draft been given fp? inland freight, clearly clauses (a) 
and (|b) would hâve covered theni;, and clause (c) seems to me plainly 
designed to cover the risk of Iç^çg on advances generally, prior to 
obtaining the master's draft. ^hftt is the précise situation hère, 
whiçh a,lso needed to be covered under the practice of waiting until 
the loading was complète b^fore calling for drafts for inland char- 
ges; and the application, as the answer allèges, wae for Insurance 
on adviancçs "shipped or in courte of shipment" 

It is objected that clause (c) did not take efEect, because the ship- 
ping Company had not in fact m^e any advances at the time of the 
flre. But its obligation to pay had become complète .and absolute 
beforethe fires, and it afterwards made the payments which it was 
in law iG0;Bçipçlled to dQ. The company had advanced its obligation 
to pay, and by the reqeipt of the goods this obligation became fixed 
and absolute., This was stifi&oient; for insçrance purposes, the ad- 
vance was in effect already made, as much as if the company's note 
had been given therefor, although not actually paid until afterwards. 

Clause (c) asl hâve already said was not intended to be limited to 
drafts given, but to secnre the shipping company prior thereto, and 
prior to ahy lien obtained on the: ship for inland charges. The com- 
pany's interest in thèse charges was plainly an insurable interest 
from the monient the goods were shipped on board, independent of 
any lien on the ship therefor. I do not perceive any sufflcient légal 
défense to the company's claim for the Ipss on inland freight sus- 
tained by it through the flre; and the libelants in the second libel 
are entitled to a decree for the amount of that loss over and above 
the amounts heretofore received by them on accoiint, with costs. 

As respects the sum of $739.41 apparently drawn by the Buffalo 
Iron Company improperly from the fund in the salvage suit before 
the adjustment of the charges, if the insurance company was a 
pfirty or privy to that proceeding, I think the shipping company 
which also was a party cannot be charged with it, both being pre- 
sumably chargeable for its disappearance; otherwise, the latter 
should I think be charged with it, as either lost by its inattention, 
or recoyerable, if it be reçoverable, at its own charge and risk. 

The first libel is dismissed with costs; in the second, the libelants 
are entitled to a decree with costs. 
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THE FRIESLAND. 
(District Court, S. D. New York. September 18, 1900.) 

1. Shippikg — Damage to Cakoo — Limitation of Liability. 

A provision of a bill of ladlng exemptlng the carrier from liabilîty for 
loss or damage occasioned by unseaworthiness, provided the owners had 
exerclsed due diligence to malie the vessel seawoTthy, leaves upon the 
OTvners the burden of proving such due diligence, which includes thorough 
and eareful inspection. 

3. Same— Inspection op Pipes. 

A cargo was injured by sea water whlch entered the vessel through a 
hole which had been worn and eaten by corrosion through the iron bottom 
of a Talve chest three-eighths of an Inch thick. The peculiar liability to 
corrosion of iron in such place was well linown, and, while there was 
évidence of inspection, It was not spécifie as to manner in which such in- 
spection was made, and it did not appear that the valve chest had ever 
been reœoved for examlnation since it was placed in the ship nine years 
before, or even that the valve Itself had been taken out. Seli, that such 
évidence did not show reasonably eareful Inspection, such as was incum- 
bent upon the owners under a provision of the bill of lading requiring them 
to exercise due diligence to make the vessel seaworthy, in order to exempt 
them from liability. 

In Admiralty. Suit to recover damages for injury to cargo. 

Butler, Notman, Joline & Mynderse, for libelants. 
Robinson, Biddle & Ward, for respondent. 

BEOWN, District Judge. On a voyage of the Friesland from Ant- 
werp to New York in October, 1898, four shipments of libelants' 
goods were damaged by sea water, which gained access through a 
leak in the valve chest through which one of the steerage closets 
was discharged. The libel was filed to recover the damages. The 
évidence shows that the bottom of the valve chest, which was of 
cast iron and three-eighths of an inch thick, had become worn away 
by the combined action of corrosion and the play upon it of the 
valve, so that a circular hole about three-eighths of an inch in di- 
ameter was made, through which the sea water came in and did the 
damage. The chest was made fast to the side of the vessel inboard 
and had an opening to the sea. The valve inside of the chest, and 
about four taches inboard, was of brass, oblong in shape, and weigh- 
ed about eight pounds. It was supported by brass pivots or pintles, 
which rested in cast iron sockets or pockets near the top of the valve 
chest. The valve swung outward from the pipe, so as to permit the 
discharge of the contents of the waste pipe; but at the bottom it 
swung back against a shoulder or stop, so as to prevent ingress of 
sea water into the pipe beyond the valve. There was originally 
about a quarter of an inch of free space between the bottom of the 
valve and the iron chest. Through the combined effects of corro- 
sion and wear it was found on examination that the pintles had 
dropped fully half an inch in their original supports, permitting the 
valve to drop that distance from its original position until a hole 
was worn through the bottom of the chest, as above stated. 

The iron chest was so placed that examination of the interior was 
difQcult. There was a cap upon the top of the chest, which could be 
easily removed, and through this the valve could be taken out, and 
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when that was done some examination of the inside of the chest 
could be made showing the weariûg'of the pockets and the dropping 
of the valTe; and the bottom of the chest could then be seen through 
the pipe from the outside of the Bhip. The chest could also be de- 
tached from the side of the vessel. It was the habit of the respond- 
ent to make an inspection of ail the steferage closets upon each voy- 
age. Once a year there was a gênerai overhauling. The vessel had 
been running about nine years. The chest and valve are the same 
that were originally put in. The bill of lading contains the foUow- 
ing among its exceptions: . 

"It Is also mutually agreed that the carrier shall not be Uable for loss or 
damage oecasioned by ♦ • * any latent defect In hull or machinery or ap- 
purtenances * • ♦ or by unseaworthlness o£ the ship at the time of shlp- 
ment or the commencement of or any period of the voyage, provided the own- 
ers hâve exercised due diligence to make the vessel seaworthy." 

Assuming the validity of this stipulation (The Carib Prince, 170 
U. g. 685, 18 Sup. et 753, 42 L. Ed. 1181) the question presented is, 
whethër the évidence shows the exercise of due diligence by the 
respondent to make the steamer seaworthy as respects the condition 
of the valve chest. 

The question involved has been several times before this court in 
différent forms. The burden of proof, it has been held, is upon the 
shipowner. The exemption in the shipowner's favor is in déroga- 
tion of the shipper's ordinary rights and remédies; it respects losses 
over which the shipper can exercise no control, but whicb are to a 
certain extent within the control of the carrier by the exercise of 
the requisite care and diligence in inspection. In the case of The 
Edwin I. Morrison, 153 U. S. 199, 215, 14 Sup. Ct. 823, 38 L. Ed. 
688, it was held to be the duty of the owner to make such necessary 
and proper inspection from time to time as might give assurance of 
the seaWorthiness of the vessel; and in The Phœnicia (D. G.) 90 
Ped. 116, affirmed in 40 G. G. A. 221, 99 Fed. 1005» the absence of a 
thoroùgh and careful inspection, it was held, made the ship charge- 
able with the loss. See, also, The Majestic (D. G.) 56 Fed. 244, af- 
firmed in 166 U. S. 375, 17 Sup. Gt. 597, 41 L. Ed. 1039; Dobell v. 
Steamship Bossmore Go. [1895] 2 Q. B. Div. 408, 413, 415. 

The stipulation in the bill of lading releases the shipowner from 
résponsibîMty for absolute seaworthiness, provided due diligence is 
ekercised; but it does not release him, nor does it profess to release 
him in the least from his previous obligation to make such careful 
inspection as the circumstances require. 

In the présent case the évidence seems to me not to show such 
reasonably careful inspection of the interior of the valve chest as 
was incumbent upon the respondent ûnder his obligation to exercise 
"due diligence," and to afford a corresponding reasonable protection 
of the shipper's goods. The spécial liability of iron to the effects 
of corrosion in the circumstances of this chest and valve was well 
known. On account of this liability, the employment of iron chests 
in British usage had been for many years discarded, and brass re- 
quired instead. It is évident that the corrosion and wear in this 
case, in order to hâve gone through the bottom of the chest three- 
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eighths of an inch in thickness, must hâve been in graduai progress 
for a very considérable time. There was no unusual occurrence on 
this voyage, no heavy weather or strain, which could bave produced 
any sudden rupture in the bottom of the chest; nor was the hole of 
that description. The corrosion went on with the lapse of years 
until the tjottom was worn and rusted out. It is évident that this is 
not consistent with any actual careful inspection of the interior of 
the chest for some years preceding. The évidence taken by com- 
mission as respects the kind of inspection made is brief and unsatis- 
factory. It does not appear that the chest was ever taken out for 
examination from the time it was put in some nine years previoua 
to this damage, or that the valve itself was taken out for the pur- 
pose of seeing better how great was the wear at the bottom. The 
removal of the cap alone was suificient to make visible the very con- 
sidérable dropping of the pintles in the pockets that supported the 
valve ; and if the différence in the construction of the différent chests 
and valves was such as to make the great depth of the pintles in the 
pockets no certain indication of unusual wear or dropping from the 
original position, the necessity of an occasional removal of the chest 
from the side of the vessel for careful examination is the more évi- 
dent. 

On the whole I cannot resist the conviction that there had long 
been a failure to make any such real and careful examination of the 
interior of thèse chests as their known liability to corrosion reason- 
ably required, and that eonsequently there was not such "due dili- 
gence" exercised as the condition of the bill of lading required. 

Decree for the libelants, with costs. 



BARBER et al. v. VLASTO. 

VLASTO V. BARBER et al. 

(District Court, S. D. New York. July 31, 1900.) 

ï. Shipping — Liability of Shippkr for Dbad Fheight—Ekror of Master. 
The owners of a vessel cannot recover dead freight from a shipper on 
account of his failure to ioad the fuli quantity of stone contracted to he 
carrled where there were no facilities for weighing the stone, and the 
shipper accepted the estimate of the master that the full quantity had been 
loaded. 

2. BaMB — LlABIIilTY OF OwNERS FOR ACTS OF MaSTF.R. 

Vessel owners cannot be held liable to a shipper for the arnount of an 
overpayment made by him to miners for a cai^o of stone furnished him 
for loading the vessel because the master overestimated the arnount loaded 
and the shipper accepted his estimate as the basis for mailing such pay- 
ment, where it does not appear that the master acted fraudulently. 

In Admiralty. Libel for freight and cross libel for damages. 

Convers & Kirlin and George Whitfield Betts, Jr., for Barber & 
Co. 

Stern & Kushmore and Charles C. Burlingham, for Vlasto. 

BEOWN, J. The above libel was filed to recover a balance of 
$671.90 freight due on 893 tons of white stone brought from Greece 
by the libelants' chartered steamer Heathfield in October, 1898, and 
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also for the recovery of about $1,600 dead freight for net loading 
some 607 tons more to make up the agreed quantity of 1,500 tons. 
The answer of the respondent and the cross libel allège the steam- 
er?s refusai to carry more than the 893 tons taken on board, and 
demaad certain spécial damages for the refusai. 

By the contract, the ship was to load from 1,500 to 1,800 tons of 
stone at Kalimaki ^'^^/ot Kymassi. The 893 tona were taken from 
lighters at St. Théodore, within the port of Kalimaki, while the ship 
lay in an open roa-dstead where the water was so rough that her 
exact draf t could not easily be taken, and there were no f acilities for 
weighing the stone on shore before it was put on the lighters. The 
ofiScers of the ship, as appeara from their testimony, however, easily 
enough perceived when ail the stone at St. Théodore had been load- 
ed, that the ship had on board much less than 1,500 tons. The mate 
t^tifles that before leaving St. Théodore he told Mr. Vlasto he 
thought there was only about 900 tons. Mr. Vlasto dénies this, and 
testifies that the master told him twice that there were about 1,500 
tons on board, although he could not be sure about this owing to 
the difficulty of observing the exact draft in rough water; that he 
told the master if there were not 1,500 tons aboard the ship he must 
go to Kymassi for the remainder; that he had to pay the miners 15 
francs per ton for mining the stone brought by them to St. Théodore, 
deducting 5 per cent, for uncertainty in weight; and that the master 
assured him that the amount laden would not vary 5 per cent, from 
1,500 tons; and that the respondent thereupon paid the miners for 
1,500 tons less 5 per cent, in the master's présence. The steamer 
thereupon left St. Théodore, and arrived at Fatras, about 350 miles 
distant, where it was found in still water that her cargo of stone was 
only about 900 tons; she proceeded homeward, however, taking in 
other cargo on the way. 

Upon the conflicting testiinony, as to what was said at St. Théo- 
dore in référence to the amount of stone taken on board, I am in- 
clined to give crédit substantially to the testimony of Mr. Vlasto, 
and that the master's statements were such as to lead him to be- 
lieve that there were 1,500 tons on board or within 5 per cent, of 
that amount. Otherwise consideriug that the respondent had a con- 
tract in New York obliging him to supply that amount and that he 
had engàged the Heathfleld to bring that quantity, it is not créd- 
ible that he would hâve omitted to require the steamer to go to 
Kymassi,, where he had thousands of tons in waîting for shipment, 
as the ship was bound to go if necessary to make up 1,500 tons; 
and it is equally incredible that he would also hâve paid the miners 
so grea,i;ly in excess of their dues. He was accustomed to rely for 
the weight of cargo taken at St. Théodore on the rough computation 
from the vessel's draft, and I hâve no doubt he relied on the mas- 
ter's statements of his estimate in this case. 

I must hold the master responsible for so gross an error in load- 
ing. The évidence makes it clear that the other ofûcers did not 
share in this error, and I must hold it without excuse. It is possible 
that the master failed to take account of some 450 tons of water 
ballast then in the ship, in reckoning the amount of the cargo from 
the apparent draft* But this in no way relieves the ship or the 
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charterers, who had contracted to carry at least 1,500 tons; and if 
he was not aware of tlie great deflciency when he left St. Théodore, 
it was because of bis own gross négligence in not properly observing 
his ship or consulting with his cbief oiflcer, who knew better. The 
master knew that the respondent relied on the ship's draft, and on 
the master's estimate therefrom, in determining the tons loaded, and 
that he was bound to go to Kymassi for any deflciency. The esti- 
mate entered in the bill of lading has no bearing on this question. 

The libelants' claim for dead freight cannot, therefore, be allowed. 
There was no refusai by the respondent to load the full amount 
agreed on; on the contrary, he was anxious to send the whole 
amount agreed. That it was not taken, was mainly at least the 
captain's own fault even if the respondent be considered remiss in 
not making approximate estimâtes of weight from the capacity of 
the lighters, and the number of lighter loads, which were reported 
to him. The master's neglect is chargeable upon the libelants as 
his principals. 

I do not flnd, however, that the master's course was fraudulent; 
and for that reason the respondent cannot charge the libelants for 
the payment made to the minera. That was no part of the ship's 
business, and in relying upon the master's estimâtes of weight for 
making such payments to the men, the respondent has no légal 
cause of action against the master, or his principals, except for 
fraud. 

The libelants are entitled to the balance of their freight less only 
the increased cost to the respondent, if any, of the freight for the 
transportation of the residue of 607 tons. Should the latter exceed 
the balance of freight owing, the respondent, as libelant in the cross 
libel, is entitled to a decree for the excess, and a référence may be 
taken to compute the amount due, if not agreed on. 



THE SODTHWARK. 

(District Court, B. D. Pennsylvania. September 24, 1900.) 

Shipping— Injuby of Carao from Dbfkotivk Rbfbigekatok — Limitation op 

LlABILITY BY BiLL OF LaDING. 

An agreement In a fclU of lading for dressed méats to be transported 
across the Atlantic, that the carrier shall not be responsible for any loss 
or damage arising from brealidown or injury to the ship's refrigerator 
or its maehinery, even though arising from defect existing at or previous 
to the commencement of the voyage, is one which it is compétent for the 
parties to malie, and it relieves the carrier from liabillty for loss resulting 
from such causes unless négligence is shown, and the burden as to that 
issue rests upon the shipper, as the express contract modifies and super- 
sedes the impUed warranty of the fitness of the vessel and her apparatus 
for the service undertaken which would otherwise arise. 

In Admiralty. Suit to recover damages for injury to cargo. 

Horace L. Cheyney and John F, Lewis, for libelants. 
Biddle & Ward and J. Rodman Paul, for respondent. 

McPHERSON, District Judge. On July 3, 1894, the libelants 
shipped a quantity of dressed méat by the steamship Southwark, to 
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be 9î^rj:ie4|ronii PMladelphia to Liverpool. The vessel was fitted witli 
a refrîgeratjliig compartment known as the "commercial box," and 
with rerrigérating machinery of an approved pattém. The bill of lad- 
ing contaîned the fpllowing clause: 

"It is exprçgsly agreed that the goods shlpped hereund^r are absolutely at 
tfae rlsk of the owners in every respect, and that the carrier is responsible for 
no loss, delay/or damage thereto, however arislng, incltiding stowage and ail 
rlsks of breal£do-vrtl or Injury, however caused, either to Its refrigerator or its 
machinery, even though arising from defect existing at or previous to the com- 
mencement of the voyage." 

The refrigerating machinery had been in use for several years, and 
had ^Iways worked satisfaetorily. Shortly before the voyage in 
question, it had been inspected by a compétent olHcial, and was appar- 
ently in good order, Within two or three hours àfter leaving port, 
however, a joint was found to be leaking, and it was necessary to stop 
thé machineiy in part so that the needful repair could be made. This 
was flnished on July 5th, tùid the machinery was again started. On 
the same day a more serions breakdown occurred, and upon examina- 
tion it Was found that certain bolts and rods in the compression pump 
were broken or bent, and the piston was cracked. Later the crank 
ehaft also was discOVered to be bent, and not until July 8th was the 
machinery again in full opération. Its efBciency in reducing the 
tempei^tûre of the commercial box had, of course, been either sus- 
pended ùr impaired during the breakdown, and even after the repairs 
had been completed the température was not sufficiently lowered un- 
til the last* day of the voyage. The iojured parts were replaced in 
Liverpool, and aince then the machinery has done its work well, Upon 
the arrivai of the vessel in England, the libelants' méat was found to 
be injured by the unduly high température of the commercial box, the 
loss in mafket value being said to exceed $6,000. 

The question presented by thèse faets is this: What effect should 
be given to the foregoing clause in the bill of lading? As it seems to 
me, the answer is f umished by the décision of the court of appeals of 
the Second circuit in The Prussia, 35 G. 0. A. 625, 93 Fed. 837, as the 
following quotation will, I think, make clear: 

"It la the duty of the carrier by water, when he offers a vessel for frelght, 
to see that she Is in suitable condition to transport her cargo In safety; and 
he impliedly warrants that this duty bas been fulflUed. And when he proposes 
to transport across the Atlantic a cargo of frozen méat, we agrée, as was 
adjudged in The Maori King [1895] 2 Q. B. Div. 550, and Queensland Nat. 
Bank v. Penlnsular & Oriental Steam Nàv. Co. [1898] 1 Q. B. Dlv. 567, that he 
must be taken to stipulate with the shipper that the vessel is provided with 
suitable apparatus of requisite eflBclency to enable hlm to dellver it in proper 
order. But it is compétent for the partiesi by express contract to modify the 
obligations whieh would otherwlse devolve upon the carrier, including even 
that of provlding a seaWorthy vessel; and short of any modification which 
wilI exempt hlm frotn the conséquences of his own misconduct or négligence, 
or those for whom he Is responsiblei such contracts, though strictly construed 
against the carrier, are given full effiect. Among them, one of the most com- 
mon is that of exemptlng carriers frôm liability for latent defects in the huU 
or machinery of the vessel. As was said by Mr. Justice Brown in The Carib 
Prince, 170 TJ. S. 664, 18 Sup. Ct. 757, 42 L. Ed. 1187; 'To exempt a vessel 
from the conséquences of such a defect is nelther unreasonable nor unjust, and 
most of the mQdern bills of lading contaln a stipulation to that effect.' 

"In the présent case the blU of lading contalued a clause especially ad- 
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dressed to restricting the liablllty of the carrier In respect to the transporta- 
tion of dressed méat, and the parties to the instrament agreed that the carrier 
should net be responsible for any loss or damage to It arialng from defects or 
insutBciencies In any part of the refrigerating apparatus, whether arising be- 
fore or after the sblpment. While this clause would not extend to exempt 
the carrier for loss or damage caused by his own négligence, we hâve no 
doubt it protects him against such as arises In conséquence of a latent defect 
in the apparatus, existing without his knowledge or négligence. The express 
contract displaces the warranty which would be implied in its absence." 

Tlie clause then under considération was essentially the same as 
the clause now before the court, and I think the décision must be the 
same now as then. I see no sufScient évidence of négligence on the 
part of the vessel, either in supplying unsuitable machinery, or in 
failing to inspect properly, or in improper management (whatever the 
scope of the word "management" may be), and without proof of négli- 
gence on the part of the ship the libelants' case must fail. It was 
argued that the machinery could not hâve been in good condition at 
the beginning of the voyage, because the breakdown occurred so sooq 
after the vessel set sail; and therefore that, in analogy to the rule of 
évidence conceming seaworthiness, the burden of proof was on the 
respondent to explain the causes of the various accidents; but I do 
not think the conclusion follows where the carrier's liability has been 
modifled by such an agreement as the clause in question. The war- 
ranty that a ship in this business is fit at the beginning of a voyage to 
carry dressed méat safely — which was decided to be implied where 
the bill of lading is silent (The Maori King [1895] 2 Q. B. Div. 560)— 
cannot be implied if the parties hâve chosen to contract otherwise; 
and such a contract is clearly expressed by the language now being 
considered. The burden of proof is, therefore, not upon the carrier, 
but upon the shipper; and there must be sufficient évidence of the car- 
rier's négligence before the shipper can be allowed to recover. Much 
of the testimony is directed to this point, and I bave given it careful 
attention, but withouc being able to take the libelants' view. No 
doubt the machinery, for some reason or reasons, did not do its work, 
and no doubt, also, its failure to reduce the température sufiiciently 
was due to the several breakdowns, but I cannot discover suflBcient 
évidence to satisfy my mind that the vessel was to blâme for the ac- 
cidents. TJnless négligence is proved, the cause or causes of the acci- 
dents are not important; for the libelants' express contract relieved 
the carrier from liability for the conséquences of any breakdown, 
"however caused." 

The libel must be dismissed, with costs. 



THE COLTJMBIA. 

(District Court, N. D. Callfornia. August 27, 1900.) 

No. 11,501. 

Collision— Steam and Sail Vessels Crossing— Spbed in Fog. 

A steamer, which was In the track of coastwise vessels, golng at a 
speed of 13 knots an hour, at which speed she coiilû not be stopped ta a 
less distance than 1,400 feet, in a fog so dense that another vessel could 
not be seen at a distance of more than one-eighth of a mile, was not going 
at a moderate speed, within article 16 of the aet of August 19, 1890 (26 
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Stat. S26), whlch took eCectoa July 1, 1897 (29 Stat. 893), whlch prorldea 
that "every vessel shall, in a fog< inlst, falUng snow or heavy rain storm, 
go at a moderate Sjpeed/ havîng careful regard to tbe existing cireumstances 
aad conditions," and must be held In fault for a collision witli a schooner 
whlch vas entitled to the rlght of way. 

2. SAMB— EVIDESCE OF SOUNDINO OP FOG SiGNALS. 

The distance at which a fog hom can be heard varies so greatly with 
the direction and the particular conditions of the fog and atmosphère that 
the fact that the fog signais of a schooner were not heard by an ap- 
proaching steamer until two or three minutes before collision, -while the 
^hlstle of the steamer was heard on board the schooner for half an hour 
pteviously, is entitled to little weight in determining whether the hom 
was eounded at the intervais required by article 15 of the act of Angust 
19, 1890 (26 Stat 826), whieh took efCect on July 1, 1897 (29 Stat. 893). 
8. Samb^Lookout. 

Where the lookont on a small schooner saw an approachlng steamer as 
sqon a?' She could be seen through the intervenlng fog, the fact that he 
was stàtîoned on the af ter house, ihstead of at the bow, cannot be held a 
fault contrlbuting to a collision between the two vessels, nor can the fact 
that men were not stationed ready to make a change in the salis in case 
of emergency, where a change of course could not bave been made in 
tlme to avoid collision after the approaching steamer was seen. 
4. BAMi— iMipKôPER ManedteKs— Tacking in Fog. 

■A schooner cannot be held in fault for a collision with a steamer In a 
fog, the primary cause of Which was the excessive speed of the steamer, 
beoause half an hour before the collisiqn, and after hearing the whistle of 
the steamer, she taeked on a course which might brlng her across that of 
the Steatner, especially where the tack she was on prevlously had brought 
hér as near the shore as it was pirudent to go. 

In Adoiiralty. Suit for collision. 

Andros & Frank, for libelants. 
G€0. W. Towle, Jr., for claimant 

DE HÀViJN, District Judge. This îs an action brought by the 
ownèrs, inàster, and crew of the schooner J. Eppinger to recover dam- 
ages on àccoilnt of a collision between that vessel and the steamer 
GOlumbia. The collision occurred between 4 and 5 o'clock on the 
aftertiOQn of July 2, 1898, at a point in the Pacific Océan about 68 
miles northoî San Francisco and 7 miles off shore. At the time of 
the cOUisloil there was a light northwesterly breeze, and the Eppinger 
with ail hèr sails set except her fishènnan's staysail, and main topsail, 
was on the offshoje tack, going in a, direction W. by S. or W. S. ^W,, 
ând making from three to four knots an hour. She had been standing 
inshore on the port tack, and, having gone as near to the shore as, in 
the judgment of her master, was safe, she was put upon the offshore 
or starboard tack about half an hour before the collision. A dense 
fog was prevailing at the time of the collision, so dense that a vessel 
could not be seen for a greater distance than one-eighth of a mile. 
The Columbift Was going at her usual speed, 13 knots an hour, and her 
course was N. W. i N. When the schooner was sighted, the engines 
of the Coluinbia were immediately reversed, but the vessels were then 
so near each other that there was not sufScient time to entirely check 
the steàmer's héadway before they were in collision, and the Eppinger 
was struck with such force that her port side, just abaft the fore 
rigging, was eut entirely through, the bow of the steamer penetrating 
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the side and deck planking a distance of six feet. The scliooner was 
a vessel of about 89 feet in length and 107 tons register. 

1. It is alleged in the libel that the collision was caused by tbe fault 
of the Columbia in running "at a dangerously high. rate of speed in 
tbe dense fog then prevailing," and wLether the collision is to be at- 
tributed to this alleged cause is the principal question for décision. 
Article 16 of the act of August 19, 1890 (26 Stat. 326), which took 
effect on July 1, 1897 (29 Stat. 893), provides: 

"Every vessel shall, In a fog, mist, falllng snow or heavy rain storms, 
go at a moderate speed, having careful regard to the existing clrcumstances and 
conditions." 

Article 20 of the same act provides: 

"Wlien a steam vessel and a saillng vessel are proceedlng in such directions 
as to involve risli of collision, the steam vessel shall keep eut of the way of 
the sailing vessel." 

The collision, as above stated, occurred in a fog so dense that a 
vessel could not be seen for a greater distance than one-eighth of a 
mile. The speed of the steamer at the time was 13 knots an hour. 
The évidence shows that when under such headway the Columbia can- 
not be stopped in a less distance than 1,400 feet. The place where 
the collision occurred was in the track of coastwise vessels, and 
where, therefore, it was reasonable to expect that one or more of such 
vessels might be found. I think it must be held, under ail of the au- 
thorities, that the speed under which the Columbia wae proceeding 
was not the moderate speed required by the statute. What consti- 
tutes moderate speed in a fog will, of course, vary with the spécial 
circumstances of the case, — such as the density of the fog, and the 
place where the vessel is navigating, — a higher rate of speed being 
permissible when the fog is light than when very thick, and in mid- 
ocean, where there is less probability of meeting other vessels, than at 
the entrance of a f requented harbor, or in the track of coastwise ves- 
sels. I am unable to give my assent to the proposition contended for 
by the proctor for claimant that the Columbia had the right to con- 
tinue her speed of 13 miles an hour in the dense fog upon the assump- 
tion that no vessel was near, until the very moment when the fog hom 
of the Eppinger was first heard. Undoubtedly, the purpose of the 
statute in requiring a fog horn or whistle to be eounded is that other 
vessels may, if possible, be warned of the présence of the vessel giv- 
ing such signal, but, in addition to giving a sound signal, the statute 
imposes upon every vessel, when navigating in a fog, the imperative 
duty of proceeding at a moderate rate of speed, and the failure to ob- 
serve this requirement is a fault. The City of New York (D. C.) 15 
Fed. 624. The following cases may be cited in support of the con- 
clusion that the Columbia's speed was excessive: The Pennsylvania, 
19 Wall. 125, 22 L. Ed. 148; The Nacoochee, 187 U. S. 330, 11 Sup. 
et. 122, 34 L. Ed. 687; The Utopia (D. C.) 1 Fed. 892; The Marathon 
V. The Andrew Hicks (D. C.) 24 Fed. 653; The Pennsylvania (D. C.) 
12 Fed. 914; Hood v. The Lehigh (C. C.) 43 Fed. 597; The Bolivia, 49 
Fed. 169, 1 C. C. A. 221; The Columbian (D. C.) 91 Fed. 801; The 
Patria (D. C.) 92 Fed. 411. In the case last cited the court held that 
seven knots an hour was not a "moderate speed" for a steamer when 
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navigating "in a fog so thick that a vessel can be seen only a few hun- 
dred feet distant." In the case of The Bolivia, above cited, it was 
said: 

^"The rule Is flrmly establlshed m thls country, and aiso In England, that 
the speed of a steamship Is not moderate— at least In localities -where there Is 
a likelihood of meeting other vessels— if It Is such that she cannot reverse 
her englnes and be brought to a standstiU, within the distance at which, In 
the condition of the fog, she can discover anpther vessel." 

This gênerai rule is the same as that which was approved by the 
suprême court in the case of The Pennsylvania, 19 Wall. 125, 22 
L. Ed. 148. In the case of The Columbian (D, C.) 91 Fed. 801, the 
court held that nine knots waa excessive speed for a steamer in a 
thick fog, sajing: 

"The only fault alleged agalnst the steamer Is excessive speed, and the 
authorities make it clear that nine or ten linots an hour at any time or place 
Is excessive speed in a fog. In saying thls, I hâve no doubt that the captain 
of another steamer like the Oolumblan woùïd hâve gone ahead quite as fast 
as Capt. Masters did In thls case. Had the steamer been an océan liner, in- 
stead of a freight steamer, It would probably bave been sent through the same 
fog at from 15 to 20 knots an hour, and Its captain would hâve been blamed 
by hls coinpany, as well as by hls passengers, if he had loitered at half speed. 
Though thls almost universal practlce may relleve the captain of a steamer 
from moral blâme, Capt. Masters was none the less a transgresser of the 
International rules, and I am bound to flBd the steamer at fault. 'I hâve often 
had occasion to say that the owners and masters of steamboats must either 
comply with the statute or procure its repeal.' " 

2. Was the collision caused in any degree by fault upon the part 
of the Eppinger? The Eppinger was provided with an "efiBcient fog 
horn, sounded by mechanical means," and that for a half hour be- 
fore the collision it was sounded from time to time is abundantly 
shown by the évidence, and in fact is not disputed by the claimant; 
but the claim is made that the fog horn was not sounded "at inter- 
vais of not more than one minute," as required by subdivision "c" of 
article 15 of the act of August 19, 1890 (26 Stat 325). The argu- 
ment in support of this contention is that the horn carried by the 
Eppinger could hâve been heard a distance of about two miles, and 
that it was not heard on the steamer until two or three minutes be- 
fore the collision, whereas, if regularly sounded, it would hâve been 
heard flve or six minutes earlier. In addition to this, one of the 
seamen on the Eppinger testifled that her horn was sounded "every 
minute or second minute," and another that it was blown "about 
every three or four minutes," and still another that it was blown 
"almost every minute." On the other hand, the master of the Ep- 
pinger testifled explicitly that the fog horn was sounded "every min- 
ute; not to exçeed one minute"; and the mate said "it was sounded 
constantly." The master of the Eppinger is an interested party, but 
he^ impressed me as an intelligent and truthf ul witness, and his évi- 
dence upon this point is corroborated in some degree by the master 
of the Columbia, who testifled that he flrst heard the Eppinger's 
horn about two minutes before she came in sight, and that during 
those two minutes he heard three blasts, which would show that dur- 
ing that time, at least, her horn was sounded at proper intervais; 
and in view of the undisputed fact that the Columbia's whistle had 
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been heard by the Eppinger for at least half an hour before the col- 
lision it is reasonable to suppose that during ail that time lier fog 
horn was sounded With the same f requency, for the purpose of giving 
notice of her présence to the approaching steamer. The fact that 
the fog horn was not heard upon the steamer until two or three 
minutes before the collision is entitled to but little weight in the con- 
sidération of this question, as it is well known that the distance a 
Sound signal can be heard varies with the changing conditions of 
the atmosphère, and a horn or whist le may at one time be heard a 
distance of two miles, and at another time not so far. The Penn- 
sylvania, 19 Wall. 125, 22 L. Ed. 148. And in the case of The Patria 
(D. C.) 92 Fed. 411, it was said: , 

"That neither vessel should hear the fog signais of the other untU they were 
near each other Is not uncommon in fogs of variable density. See The Niagara 
(B. C.) 77 Fed. 330, afflrmed In 28 C. O. A. 528, 84 Fed. 902; The Lepanto (D. 
C.) 21 Fed. 656, 657." 

And in the same case the fact was noticed that the distance a fog 
horn can be heard by another vessel is affected by the relative posi- 
tion of such vessel to the one upon which the horn is sounded, and 
the court, in ref erring to this, said : 

"The schooner's fog horn woald naturally be heard later than the steamer's 
■whistles, both because It was not so powerful as the steam whistle and also 
because the blasts of a fog horn, unlilie those of a steam whistle, are more 
specially operatlve along a partlcular axis, which much diminishes their pene- 
tratloa outside of the limited arc towards which the horn happens to be di- 
rected." 

It is further insisted upon the part of the claimant that the Ep- 
pinger was in fault — First, in not having her lookout forward, in- 
stead of upon the top of the after house; second, in not having a 
man ready to slacken the head sails of the schooner when the steam- 
er came in sight; and, third, in tacking offshore after the Columbia's 
whistle was heard. I think it is clear from the évidence that a look- 
out stationed on the after house of the schooner could see the Co- 
lumbia from the direction in which she was approaching as quickly 
as if his station had been forward, and it also satisfactorily appears 
from ail of the évidence that the Columbia was in fact discovered by 
the Eppinger as soon as she approached near enough to her to be 
seen through the fog. This being so, even though it should be con- 
ceded that on a small schooner like the Eppinger the proper place 
for a lookout is forward, the failure to hâve her lookout so stationed 
did not contribute in any degree to the collision. I am not prepared 
to say that the master of the Eppinger failed to exercise ordinary 
care in not having a seaman in position to let go the head sails quick- 
ly in case of an emergency requiring the schooner to immediately 
change her course; and, besides, the time intervening between sight- 
ing the steamer and the collision was so short that the collision could 
not hâve been avoided by any such maneuver. Nor can any fault 
be attributed to the Eppinger in tacking offshore when she did. 
Her master had reasonable cause to believe that to proceed fur- 
ther on the inshore tack would endanger the safety of his vessel. 
He was as near the shore as it was prudent for him to go in a dense 
fog and only a light breeze blowing, which, upon coming nearer shore, 
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might die ont, and leave his vessel without steerageway. The fact 
that he had before heard the whistle of the Columbia to the south 
did not make it improper for faim to tack offshore, or require him 
to lie to or cast anchor until hia vessel could proceed on the offshore 
tack, without crossing the steameifs course. He did not know, and 
he was not required to anticipate, that the Columbia was not pro- 
ceeding under such moderate speed that she would be able to avoid 
coming in collision if the courses upon which the vessels were pro- 
ceeding should bring them in sight of each other. 

After careful considération of ail the évidence, my conclusion is 
that the collision was cansed solely by the fault of the Columbia in 
not going, in the fog then prevailing, at a moderate rate of speed, 
as required by law. The libelanta are entitled to a decree for dam- 
ages, ànd the case will be referred to United States Commissioner 
Morse to ascertain and report the damages sustained by libelauts. 



THE p. H. BIRKHEAD. 
(Circuit Court of Appeals, Seventh Circuit. October 2, 1900.) 

No. 655. 

COLLISTON— MOORBD VbsSBL— EviDBNOB CONSIDBBED. 

Wlille a tug was moored in a proper position at the east and river front 
of a doclî, a coal steamer and lier consort unloaded in a slip at the 
north slde of the dock, each in tum belng tied vj> on the outside of the 
tug, from which direction a fresh wind was blowing, while the other 
unloaded. Immediateiy after they had gone, the tug began to list, and, 
later, sank, and it wàs found that her timbers had been freshly brolsen. 
No other vessels had been at the dock. Held, that the circumstantial 
évidence afforded by such facts, supplemented by the testimony of wit- 
nesses who claimed to hâve seen oue or the other of such vessels strlke 
against the tug while being maneuvered, was sufflclent to sustain a 
flnding that the injory was caused by the steamer or her tow, either by 
collision with the tug when approaching or leavlng, or by pounding 
against iier while tied up, notwithstanding the contrary testimony of their 
offlcers and crews. 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin. 
In Admîralty. 

On September 25, 1897, Henry Rahr, the appellee hère, and the owner of 
the steam, tug Agnes C, exhibited his libel in the court below against the 
steamer P. H. Blrkhead in a cause of collision. The appellants hère, Wil- 
liam F. Wàrren, Charles K. Pederson, ànd John Nelson, who were the own- 
ers of the P. H. Birkhead, Intervened for their interest, and flled their clalm 
and answer denylng the coHiSiob. The court below pronounced for the libel- 
ant, and from the decree awarding damages the ownera of the P. H. Birk- 
head appealed. 

The Barkhaosen and Hathaway dock, on the west bank of the Fox river 
at the port df Green Bay, Is adjacent to and north of the Walnut Street 
Bridge, so calléd, Spanning the river. At that point the river is about 800 
feet wide, thé channel being within 200 feet of the east bank. North of 
the dock is a slip for the acconimodation of vessels loading or discharging 
at the dock. The water at the north of the slip was about 14 feet in depth. 
At the south erid of the dock the water was quite Sihallow, and oH that point, 
and in the siàllow water, there were spiles,— either thé remains of a dock, 
or driven there as a protection to the bridge. At the river front of this dock. 
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on the SOth day of October, 1896, the steam tug Agnes 0. was lying moored 
to the dock, wlth no watcli on board, and headed to the northward. Tliis 
tug was 52 feet in length. On that day the steamer P. H. Birkhead, 156.8 
feet in length, and laden with coals, and having in tow the barge Commodore, 
176.5 feet in lengtli, also laden with coals, arrived at the port of Green Bay. 
A-fter passing the Main Street Bridge some considérable distance north of 
this dock, the steamer let go her consort, and proceeded to the dock in ques- 
tion, going alongside and outside the Agnes C, running her nose into the 
mud in the shallow water by the spiles, and belng moored to the dock, her 
Unes passing over the Agnes 0. The consort was taken by a tug into the 
slip at the north of this dock, and there discharged her cargo. Upon com- 
pleting diseharge of her cargo, and in the afternoon of the day foUowing, 
she exchanged places wlth the steamer Birkhead, and was moored to the 
river front of the dock outside the tug. The Birkhead entered the slip, and 
discharged her cargo, and on Monday morning, the 2d day of November, went 
astern into the stream, and thence proceeded alongside the Commodore, to 
which vessel she was made fast. At this tlme there was a fresh breeze 
blowing, either from the northeast or southeast, the évidence leaving the 
précise direction of the wind in some doubt; but there is not dispute that 
the wind was from an easterly direction. The steamer undertook to tum, 
with her consort, to the north. It Is not clear from the évidence whether 
the two vessels went astern, and sought to turn stem foremost, or, going 
astern a short distance, sought to swing thelr bows out Into the river, and 
so turn to the north. Whatever the maneuver, the steamer was unable to 
swing her bow around, and was finally obliged to seek the assistance of a 
tug to swing the bows of the vessel to the north. Before the arrivai of the 
steamer, the Agnes 0. was lying at the dock In fairly good condition, and 
uninjured, although It subsequently appeared that her frames, or some of 
them, were partially decayed. On the day after the departure of the Birk- 
head she appeared to list, and a day or two thereafter sank, was afterwards 
raised, put upon a . dry dock, and examined. Ail or most of her timbers 
abaft the pllot bouse were found to be broken, "some of them cracked square 
off, and the balance cracked so they were no use to any one." They were 
broken at about the knuekle of the boat, some broken square off and others 
splintered; and the breaks appeared to be récent. Three seams in the bilge 
were open, and the guard rails on both sides the tug were broken. Five wit- 
nesses on the part of the libelant, testifying more than a year after the occur- 
rence, claimed to bave seen the Birkhead or her consort run into the tug while 
at the dock; two of them stating the occurrence to hâve been on the day of the 
arrivai of the steamer, and three of them stating the collision to hâve oc- 
curred on the day of the departure of the steamer and her consort; three 
of them stating that It was the steamer that was in collision with the tug, 
one of them that it was the consort while lashed to the steamer, and one 
was in doubt whether it was the steamer or her consort, while they were 
lashed together. Seven wltnesses on the part of the respondents, and who 
were offlcers or seamen on the steamer or her consort, testifled that no colli- 
sion occurred. The évidence was wlthout contradiction that after the de- 
parture of the steamer and her consort, and prier to the sinking of the tug, 
no vessel was moored or came to that dock, or in the vicinity. 

Frederick G. Mitchell, for appellants. 
George C Markham, for appellee. 

Before WOODS, JENEINS, and GEOSSCUP, Circuit Judges. 

JENKINS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The case with which we hâve to deal présents a question of fact 
merely, and needs not extended discussion. Prior to the arrivai of 
the steamer and her consort, the Agnes C. was moored at the river 
front of the wharf, uninjured. The day after the departure of the 
steamer and her consort the tug was seen to list, and a day or two 
thereafter went to the bottom. Her frames were found to be broken 
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or splintered, exhibitiiag fresh bïeaks, àhd three of her eeams below 
ttebUge were open. What caased this injury? A few days before 
tiie arrivai of the Birkhead the tug bad been moved from her berth in 
the slip, and moored to her position at the wharf, in anticipation of 
the arrivai of the steamer and her Consort. No other vessel is 
shb^n to bave been at th^t dock for some time before the arrivai 
of the steamer, At that time the tug was apparently seaworthy. 
It ia proven that no other vessels were in that vicinity after the de- 
parture of the steamer and pripr to thè sinking of thé tug. Thèse 
factsalone présent a strong case of circumstantial évidence against 
tjie 'S^efai[er,,fortified by the évidence of flve disinterested witnesses, 
eaeh ^' whom claims to bave been an eyewitness to the pounding 
or atriking of the tug by the ateamer or her consort. It is true that 
thèse witnesses differ much in thèif relations of the ocpurrences testi- 
fled toî. ÏVo of them State thè collision to bave been on the day of 
the arritaj of the steamer, and liree of them on the day of her de- 
parture. They testifled a year op more after the event, and memory 
of the date of aii event in whicb néither had an interest migbt well be 
faultj'. We are far, however, froni believing that the memory of 
either witnesg was treacherous, even as to time. It seems to us not 
improbable, considering the extent of the injury, that there was more 
than one collision and pounding and crushing of the tug between the 
steameror hgr consort and the dock. The two vessels laden with coals 
were at dièçrent times during the thrée daya they were at the dock 
moored just outside the tug, and in close proximity to her. The évi- 
dence as to the manner In which they were respectively moored does 
iiot discïl?se that anytbing was done whiçh would prevent the larger 
and heavieà vessels, in the easterly wind then prevailing, from being 
driven against and pounding the tug against the dock. It may well be 
that part of the injury was cauâed in thia manner and part by contact 
of the ateamer witb the tug upibifi her arrivai, and by like contact at 
the time of her departure. The tug was there of right, and was in a 
position in which ahe was at the mercy of the steamer and her con- 
sort. It Was the duty of the steamer in her maheuvers in close 
quarters to sé^ tb it thât the tug suffefed no injury. Notwithstand- 
ing the déniais of those employed upon the steamer or her consort, 
we are, after a careful review of the évidence, impreaaed with the 
conviction that the Agnes 0. received her injuries at the hands of the 
steamer br hër consort, or both, and by reason of the faiilty manage- 
ment of the steamer. 

Upon leaving port, the Birkhead met the steamer Christie and con- 
sort coming in, and it is urged that these vessels, being laden, aa it 
is supposed, With coals, may hâve caused thé injury to the Agnes C. 
There is, however, no évidence that these latter vessels went to or 
near the dock in question, iand no évidence to which bank of the river 
they went, We cannot assume, in view of the positive statement of 
the owner of the dock that no vessel was there after the Birkhead, 
that the Chri»tie and her consort discharged at the dock in question. 
It could not bave been a difficult matter, to bave shown where these 
vessels discilàrged, and under thèse circumstances it was the duty of 
the steamer to bave shown the fact, and that the injury was caused by 
them, We are of opinion that the decree should be aflSrmed. 
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MAYOR, ETC., OF THE CITY OF HELENA et al. v. UNITED STATES 
ex rel. HELENA WATBRWORKS 00. 

(Circuit Court of Appeals, Ninth Circuit. September 4, 1900.) 

No. 586. 

1. PnOCBEDINGS IN ErIIOR—REVIEW— QUESTIONS NOT RaISED BELOW. 

Where a pétition for a writ of mandamus to compel a municipal corpora- 
tion to pay a judgment against it alleged that petitloner was the owner 
of the judgment, and neitlier the sufflclency nor truth of sucli allégation 
was challenged in the trial court, the question of petitloner's tltle cannot 
be raised In the appellate court on a wrlt of error. 

3. Municipal Corpokatioss — Mandamus to Compel Payment of judgment 

— Dbmand. 

TJnder Fol. Code Mont. § 5037, provldlng that on the certlflcate of a 
justice of the peace or clerk of a court^ in which a judgment against 
a City or town has been rendered, showing the amount and date of such 
judgment, the councU of such clty or town shall take steps for Its pay- 
ment, the filing of such a certlflcate is sufHeient demand of payment to sup- 
port proceedlngs In mandamus to compel a compllance with the statute. 

8. JUDOMBNT— CONCLUSIVBNESS— COLLATEHAIi ImPEACHMENT. 

A judgment against a clty, rendered by a fédéral court having jurls- 
diction, where such judgment is not vold on its face, cannot be Impeached 
collaterally in proceedlngs for a wrlt of mandamus to enforce its payment, 
which in the fédéral courts Is In the nature of an exécution, on the 
ground that It was entered by consent of the ofl^lcers of the city which 
had a valid défense. 

4. Municipal Corporations— Estoppel by Lâches. 

A clty whose offleers consent to the renditlon of a Jadgment against 
it In considération of the settlement of the amount of its indebtedness, 
and which levies a tax for the payment of such judgment, and otherwise 
treats It as valid, Is estopped by lâches from settlng up as an objection 
to the issuance of an exécution or wrlt of mandamus for the enforce- 
ment of the judgment a matter which might hâve been pleaded In dé- 
fense to the action. 
6. Samb— LiMiT OF Taxation— Levy to Pay Judgmekt. 

Fol. Code Mont. § 4814, limlts the amount of taxes which a clty or 
town may levy "for gênerai municipal or administrative purposes," but 
section 4815 provides that spécial taxes may also be assessed and levied 
as provlded In that title, and such tltle contains section 5037, which re- 
quires clties or towns to levy and collect a tax sulBcient to pay wlthin 
three years any judgment rendered against the munlclpality and properly 
certlfled, where there Is not sufflcient money in the gênerai fund, exclusive 
of the appropriations, for the current fiscal year. Ueld, that the limita- 
tion in section 4814 dld not apply to a tax levied for payment of a judg- 
ment, which constltuted a spécial tax, wlthin the meaning of section 
4815. 
6. Samb — Mandamus. 

A clty which has levied and coUected a spécial tax for the payment of 
a judgment, as authorlzed by statute, cannot défend against a wrlt of 
mandamus to compel it to apply the fund so coUected upon the judgment. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

This cause cornes to this court upon the alleged error of the circuit court 
of the United States for the district of Montana In awarding a peremptory 
wrlt of mandate to compel the payment of a judgment recovered in said cir- 
cuit court by James H. Mills, receiver, against the city of Helena, on the Ist 
day of December, 1897, for the sum of $31,319. It appears from the pétition 
of the défendant in error for a wrlt of mandamus that the défendant In error 
104 F.— 8 
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Is a corporation organized and existlng under the laws of the state of New 
Jersey, iapd ttoftt ^be <;ity:,of. jaelenfi h^s a corpprate existence under and by 
virtue of the laws of the state of Montana; that on the Ist day of December, 
1897, a judgment was enteréd iii thè circuit court In favor of James H. Mills, 
receiver, against the said eity of Hçlena, for the sum of $31,319 and Interest, 
and that said judgment is still In force unsatlsfled; that there was filed wlth 
the City clerk of said clty, on the ISth day of May, 1898, a certiflcate of the 
clerk of said court, showing the amount and date of entry of said judgment. 
It is averrëd that the clty CounciU, In 1898, levied a tax of one mill on the 
dollar for thè express purpose of pajiiig and satisfying in part said judgment, 
and that therè was coUected, ànd Is now in the treâsury of said clty, as the 
proceeda of 'sûCh levy, the sùm of $10,005.83, placed td the crédit of the "Judg- 
ment Fuhd"; that the city'hàs failed, néglected, and refused to appropriate 
and Issue a warrant for or to pay thé said sum, or any part thereof, upon said 
judgment. It is also alleged that on or about July 1, 1899, there was suf- 
fleient money to the crédit of the gênerai fund in the treasury of said eity, 
exclusité Of ail appropriations Of said eity for the current fiscal year, to pay 
and satisfy said judgment, but the clty councll bas refused to direct, by ordi- 
nance or otherwise, that the said judgment, or any part thereof, be paid out 
of the général fund, or that a warrant issue therefœr; and it is alleged that 
the piaintiffs m error hâve ïnlsappropriated, misapplied, and expended said 
surplus in violation of thelr duty ànd the rights of défendant in error. It is 
also averred that the défendant in error Is beneflcially interested in the sub- 
ject-matb^ of this proceeding, and in the relief deœanded, as a large taxpayer 
on property within the clty of Helena, and as owner and holder of said judg- 
ment. The'prayer is for a writ of: mandate dlrecting the payment of the sum 
coUected by said spécial tax levy; for a warrant on said gênerai fund for the 
remainderof said judgment; and, if a portion of the judgment is stlU unsatis- 
fled, that the eity councll shaU be eompelled to levy and coUect within three 
years a tax on ail property within the eity for its payment. An alternative 
writ w^s issued: çontalning the avérments of the pétition. The return ànd an- 
swer by the plialntlffs in error set up as matter of défense that the spécial 
tax levied and coileeted was vhoUy vold and illégal, aad that the whole of said 
amount and fund is, by reaiçon thereof, due from the eity to, its taxpayers» 
The rendltion of the jndgment In favpr of said Mills, receiver, is admitted, but 
it is averred that there wfts in fact no indebtednëss due from, the clty to said 
Mills at that time; that said judgment was rendered on accôunt of water al- 
leged to hâve been furnished by the said Mills, receiver, and bis predecessor 
in interest, , the Helena Oonpbll.dated Water Company, and that at ail tlmes 
when the said wa^rar wag fprnished to the eity the said clty of Helena was, 
and evèr siiiee h^s been, indebted, beyond the constitutional limit, to wit, 
3 per cent, of thé trahie property therein; that durihg none of sueh time bas 
the elty's assesse^ valuatlon exCeeiîèd $12,656,783, ûbr the aggregate indebted- 
nëss been lessthan $559,704. It is fwrther averred that at the time the said 
judgment was eritered the then Cife councll and mayor wéll knew that the 
eity was so lllegally indebted, and that no valld judgment could be obtalned 
against tie clty, but, for the pui^ose pf evading and avolding the effect of the 
constitutional limitation of indebtednçss, they èOtered tnto.a'n agreement wlth 
the said Mills, whereby they agreed not to interpo'^é that or any other défense 
to such action, and to consent to the entry of a judgment, and in that behalf 
passed and. approved a certain ordinance, pursjiant to Vhich the judgment 
was talieh. Thaf part of thë ordinance providliig for tKë judgment is as fol- 
lôws: "Ordinance No. 367. Sèc. ,12. The said clty shàll and does hereby 
consent that said receiver may take Judgment In à propér éontt of record with- 
in the state of Montana, either. state or, fédéral, for ail money s due for water 
heretofore furnished said eity of Helena for flre, sewerage and other municipal 
purposes, whether the same bas been furnished by said receiver or by the 
Helena Consolidated Water Company. Such judgment s^all be at the rate of 
eighteen thousand dollars per year, wlth Interest at warrant rates from dates 
when warrants should bave been Issued and delivered. There shall be de- 
ducted from the sum thus found due any and ail amounts heretofore paid to 
the Helena Consolidated Water Company by the clty on aecount; and also 
the eity taxes levied and assessed., against said Helena Consolidated Water 
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Company for the years 1895 and 1896, without interest or penalty, and such 
déductions shall be made as of the dates when sald amounts were paid to 
said Helena Consolidated Water Company, and when said taxes were due and 
payable. In the action heretofore commenced by the Helena Consolidated 
Water Company against said city in the district court of Lewis and Clarlîe 
county the judgment entered therein shall be set aside by stipulation of the 
attorneys for the respective parties, and said cause dismissed contemporaneous- 
ly with the entry of judgment in favor of the receiver hereinabove provided 
for. And the adjustment and settlement for amounts due for water heretofore 
furnished as herein provided is a part considération for the contract contained 
hereiu." The défendant in error demurred to the answer and return, upon 
the ground that it did not state facts sufficient to constitute a défense. The 
demurrer was sustained, and the plaintifEs in error were granted further time 
in which to answer. Upon their failing and refuslng to présent or file an 
amended answer or return at the expiration of such time, judgment was ren- 
dered directing the Issuance of a peremptory writ of mandate, which was ac- 
cordingly issued. 

T. J. Walsh, for plaintiffs in error. 

Edward Horsky, City Atty., and Clayberg & Gunn, for défendant in 
error. 
Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). It is 
objected tbat neither the pétition nor the alternative writ show title 
in the relator. The pétition allèges the recovery of the judgment in 
the United States circuit court for the district of Montana in favor of 
James H. Mills, receiver, but it is not alleged that the judgment has 
been assigned or transferred to the relator. It is alleged, however, 
that the petitioner is beneficially interested in the subject-matter of 
this proceeding and in the relief demanded as a taxpayer on property 
situate within the city of Helena, and as an owner and holder of said 
judgment. This allégation appears also in the alternative writ of 
mandate. No objection to the suflAciency of the pétition was taken by 
demurrer or otherwise in the court below, and the answer of the de- 
fendants did not deny the allégation of the pétition that the relator 
was the owner and holder of the judgment. The objection that the 
relator does not show title by assignment, not having been made in 
the court below, cannot be taken hère. To hold otherwise would in- 
volve the exercise of original instead of appellate jurisdiction. This 
is not permitted to us. Board of Sup'rs of Wood Co. v. Lackawanna 
Iron & Ooal Co., 93 U. S. 619, 624, 23 L. Ed. 989; Railway Co. v. 
Henson, 7 C. C. A. 349, 58 Fed. 531, 532; Fred J. Kiesel & Co. v. 
Sun Ins. Office, 31 C. 0. A. 515, 88 Fed. 243, 247; Board v. Sutliff, 
38 0. C. A. 167, 97 Fed. 270, 275. Had the objection been taken 
by demurrer, the pétition could hâve been amended in the lower 
court, and the assignment alleged. The omission must now be con- 
sidered as having been waived. O'Reilly v. Campbell, 116 U. S. 418, 
6 Sup. et. 421, 29 L. Ed. 669. 

The objection that there is no averment in the pétition that any 
demand was ever made upon the city or any of its duly-authorized 
ofQcers to pay the judgment or to levy a tax for that purpose is met by 
the allégation that there was filed with the city clerk of said city on 
the IStb day of May, 1898, a certificate of the clerk of said court show- 
ing the amount and date and entry of said judgment. This pioceed- 
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ing was in compliance with the requirement of section 5037 of the 
Political Code of Montana, wMcli reads: 

"Sec. 5037. On the certificate of a justice of the peace or the clerk of the 
court In which any judgment is rendered, showing the amount of the judgment 
and the date of its entry, the councU must by ordinance direct that the 
amount of such Judgment be pald out of the gênerai fund, and that a warrant 
Issue therefor on the gênerai fund If there Is sufflclent money therein, ex- 
clusive of the appropriations for the current fiscal year, to pay the same, and 
the councll must at the proper tlmes levy and cause to be coUected a tax on 
ail the property of the city or town for the payment of such judgment within 
a period of three years from Its présentation, If there le not sufflclent money as 
aforesald In the gênerai fund to pay ihe same." 

Tlie flling of the certificate of tlie clerk of the court, showing the 
amount and date of the judgment, as required by this statu te, is clear- 
ly a suificient demand. 

It is next contended that the answer to the pétition contained a 
valid défense to the application for the writ. It is admitted by coun- 
sel for the plaintiff that it is the established law that the défense 
which might hâve been interposed to the original action, that the city 
was indebted beyond the constitutioual limit when the indebtedness 
arose, cannot now be sustained against the writ. Cromwell v. Sac 
Go., 94 U. S. 351, 352, 24 L. Ed. 195; Harshman v. Knox Co., 122 U. S. 
306, 316, 7 Sup. et. 1171, 30 L. Ed. llS2; Board v. Platt, 25 0. G. A. 
87, 79 Fed. 567, 572; iEtna Life Ins. Co. v. Lyon Co. fC. G.) 44 Fed. 329, 
344; Howard v. City of Huron (S. D.) 59 N. W. 833, 834. 

But it is contended that the défense may be made when, in addition 
to sùch an allégation, it is further alleged that, for the purpose of 
evading the provisions of the constitution, the mayor and city councU, 
knowing that the city was indebted beyond the constitutioual limit, 
and that no recovery could be had against it, enter ed into an agree- 
ment with the receiver of ^e water company whefeby they bound 
themselves not to interpose that or any other défense to the action, 
cohsented to an entry of judgment, and passed and approved the ordi- 
nance pursuant to which the judgment was taken. The ordinance 
provided that the judgment was to be taken by consent. The setting 
aside and dismissal of a prior judgment, and the adjustment and set- 
tlement for amounts due for water previously furnished the city, were 
the considérations for the agrp.ement of consent. The court had 
jurisdiction to hear and détermine the question whether the mayor 
and city council had authority to pass this ordinance and enter into 
the agreement therein contained. This was part of the original case, 
and entered into the judgment; and, the court having determined 
that question in favorof the plaintifls, the judgment, whether right 
or wrong, is not open io impeachment by collatéral attack. This 
would be the rule, even though the allégation of the answer araounted 
to a charge that the judgment was obtained through fraud or col- 
lusion. In 2 Freem. Judgm. par. 334, the rule in relation to the im- 
peachment of judgments not void for want of jurisdiction is stated as 
follows: 

"The parties to an action cannot Impeach or set at naught the judgment in 
any collatéral proceedlng on the ground that it was obtained through fraud 
or collusion. It is thelr business to see that It is not so obtained. If, with- 
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out any fault or neglect of one party, his adversary succeeds, by fraud, in 
obtaining an inéquitable and unauthorized Judgœent, he must take some pro- 
ceeding prescribed by law to annul thé judgmeat, and cannot. In the absence 
of Buch annulment, treat It as Invalid." 

Again : 

"A party to a judgment, feellng himself aggrieved thereby, may, In a proper 
case, eitlier move that it be vacated, or prosecute an appeal or wrlt of error, 
or maintain a suit in equity to enjoin its enforcement. Thèse, unless the judg- 
ment is void on its face, are the only remédies open to him; and If he resorts 
to nelther, or, resorting to any or ail, he Is denled relief, he cannot avoid the 
judgment, when ofïered In évidence against him, by proving that It ought not 
to hâve been pronounced, and was procured by fraud, mistalie, perjury, or 
collusion, or through some agreement entered Into by the prevailing party, and 
whlch he neglected or refused to perform." 

The same rule is applicable to proceedings by mandamus to enforce 
a judgment against a municipal corporation, where, as in this case, 
the writ is in the nature of an exécution. Under section 716 of the 
Eevised Statutes of the United States, the writ of mandamus can only 
be issued by a circuit court of the United States where it is necessary 
to the exercise of the jurisdiction agreeably to the usages and princi- 
ples of law. Where such an exigency arises the court may issue it, 
but when so employed it is neither a prérogative writ nor a new suit. 
On the contrary, it is a proceeding ancillary to the judgment, and 
when issued becomes a substitute for the ordinary process of exécu- 
tion to enforce the payment of the same. Riggs v. Johnson Co., 6 
Wall. 166, 198, 18 L. Ed. 768; State v. City of Great Falls, 19 Mont. 
518, 49 Pac. 15, 22. 

As said by the suprême viourt of the United States in Harshman v. 
Knox Go., 122 U. S. 306, 319, 7 Sup. Ct. 1176, 30 L. Ed. 1152: 

"As an exécution foUows the nature of the judgment, and its precept is to 
carry into effect the rights of the plaintiff as declared by the Judgment, with 
the mode and measure of redress which In such cases the law gives, so the 
mandamus in a case lilie the présent can be llmited In Its mandate only by that 
which the judgment itself déclares." 

In Chanute City v. Trader, 132 U. S. 210, 214, 10 Sup. Gt. 68, 33 
L. Ed. 345, the court stated the rule in briefer, but equally décisive, 
terms, as f ollows : 

"A proceeding by mandamus to compel the levy of a tax to pay a judgment 
la In the nature of exécution. The rights of the parties to the Judgment, in 
respect of Its subject-matter, were fixed by Its being rendered." 

The writ of mandamus was therefore a writ of right in the circuit 
court in this case, and not a writ to be withheld in the discrétion of 
the court, upon any alleged équitable grounds arising out of the 
illegality of the original contract. But, if such a claim could be ad- 
mitted as an objection to the granting of the writ of mandamus to en- 
force the judgment in this case, it would be sufBciently met by the évi- 
dence of lâches of the plaintifls in error in dealing with the judgment. 
They treated the judgment as valid from December 1, 1897, the date 
of its entry, to July 28, 1899, when the pétition for a writ of man- 
damus was filed in the circuit court. During this time a spécial tax 
was levied and collected by the city for the purpose of paying the ârst 
annual installment upon the judgment, and during this time it aiso 
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permitted the statutory period to expire for writ of error to tMs court 
coErecting any error that may hayé pccurred in tlie proceedings result- 
ing in the judgment. A municipal corporation bas no rigM, any more 
than any other défendant, to treat a judgment as flnal and conclusive 
by an agreement of consent to its entry in the trial court, and by witli- 
holding a défense f rom the appellàte tribunal by omitting to prosecute 
an appeal or writ of error, and then assert this défense as a suiHcient 
objection to a writ of exécution, or inandamus issued to enforce the 
judgment. 

It is next contended that thia proceeding cannot be sustained be- 
cause it does not appear from the pétition that the city bas failed to 
levy taxes for gênerai purposes to the limit prescribed by law. Sec- 
tion 4814 of the Political Code of Montana proyides as follows: 

"The amount of taxes to be assessed and levled for gênerai municipal or 
administrative purposes must not exceed oile per centum on the assessed value 
of the taxable property of the clty or town, and the couneil may dlstribute 
the money coUected Into such funds as are prescribed by ordlnance." 

It will be observed that this section pro vides taxation for gênerai 
or administrative purposes, but this is not the limit of the municipal 
authority in levying taxes for other and spécial purposes. Section 
4815 of the same Code provides as foïlows: 

"The councll may aiso assess and levy the spécial taxes or assessments pro- 
vided for In this title." 

The titlé of the Political Code in which thèse two sections are found 
is title 3, relating to cities and towns. Section 5037 of the same title 
provides that when a judgment has been rendered against the city, 
and a certiflcate of thé proper oflacer has been produced showing the 
amount of the judgment and the date of its entry, the couneil must by 
ordinance dir|^ liât the amount of tjie judgment be paid out of the 
gênerai fnnd, if there i9 sufflcient money in that fund, exclusive of the 
appropriations for the current fiscal year to pay the same; but, if there 
is not sufflcient money in the gênerai fund for this purpose, then the 
couneil must at the proper times levy and cause to be coUected a tax 
on ail the property of the city for the payment of such judgment with- 
in a period of three years from the date of its présentation. The levy 
provided in the last paragraph of this section is clearly in the nature of 
a spécial tax or assessment, as provided in section 4815, and the 
limit imposed upon the municipal authority with respect thereto is 
not in the rate of such a tax, as provided in section- 4814, but that 
the levy shall be sufflcient to pay the jtdgment within a period of 
three years. 

The pétition for mandamus allèges, and the answer admits, that in 
the year 1898 the city couneil did levy a tax for the express purpose 
of paying and satisfying this judgment, and as the proceeds of such 
levy the Sum of $10,003.83 is in the city treasury to the crédit of the 
judgment fund. This lèvy of an assessment, and the amount derived 
therefrom, indicates the original purpose of the city to pay tliis judg- 
ment within a period of three years, as provided in section 5037 of the 
Political Code. The purpose of the city to comply with this statute 
does not appear to hâve been resisted by any taxpayer, or in any way 
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directly contested by the municipal corporation, during the proceed- 
ings; and, as no décision of tlie suprême court of Montana Laa been 
called to our attention giving the statute a différent construction, we 
are of the opinion that not only were the assessment and levy of the 
spécial tax légal, but that the city is not in a position to resist the 
writ of mandamus in the payment iipon the judgment of the anw)unt 
collected, and now in the city treasury to the crédit of the judgment 
fund. We are also of the opinion that the writ of mandamus prop- 
erly provides for the payment of the balance of the judgment in the 
manner provided by the Code of the state. The judgment of the cir- 
cuit court is afflrmed. 



BLLSWOETH v. METHENEY. 

(Circuit Court of Appeais, Sixtli Circuit. October 2, 1900.) 

No. 814. 

1. Masteb and Servant — Relations op Parties — Injurt of Servant Wheiî 

Not in Linb op Dutt. 

A coal miner -who, during the noon tiour, while not engaged in work, 
goes to a différent part of the mine, for the purpose of visiting wlth an- 
other miner, is not, while so absent, engaged in the line of his duty, so 
as to impose upon the employer the duty of a master to see that the 
entry through which he passes from and to the part of the mine where 
he is employed is kept in a safe condition for his passage. 

2. Neglisencb — Unsapb Premises— Injury op Licensee. 

Where the miners in a coal mine, veith the knowledge and implied con- 
sent of the owner, are aecustomed to use the passages or entries in the 
mine as a place for congregating or passing to and fro during the hours 
of récréation, it is négligence in the owner to introduce and extend along 
such an entry an electric wlre which is dangerous to the llfe of those 
who come in contact therewith, without properly insulating or inclosing the 
same, or giving notice of the danger to those who, he should reasonably 
apprehend, are likely to be brought in contact with it, and such négligence 
will render him liable for the death of a miner who. In the aecustomed use 
of the premises, and without knowledge of the danger or négligence on his 
own part, is killed by coming in contact with such wlre. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Southern District of Ohio. 

Fred L, Eosemond, for plaintiff in error. 
Robert T. Scott, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge. This action, brought in the state court, and 
thence removed to the circuit court of the United States, seeks the 
recovery of damages by the administratrix of John Metheney, de- 
ceased, against James W. EUsworth, an operator of a certain coal 
mine in which, on or about the 7th day of October, 1896, John 
Metheney came to his death. Metheney had been for some time em- 
ployed as a coal miner in one of the mines of plaintiff in error, and, 
so far as ordinary coal mining is concemed, was a man of sufûcient 
expérience to undertake such work. Some three weeks before the 
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death of MetUeney an electrical mining apparatus was placed in the 
mine in whicà: Metheney was at work, consisting of certain drilling 
machines connected by wire, and an electrical plant for the opération 
thereof. After the Connecting wire reached the mine, it was strung 
along brackets set in the wall of the entry, and which stood out a few 
inches theref rom. While walking along the entry, and near thls wire, 
Metheney came in contact therewith, and almost instantly died. 
There is contention in the case as to whether his death was due to 
héart disease, with which he is shown to hâve been afflicted, or the 
electrical shock resulting f rom contact with the wire. The theory of 
the plaintifE's case was that the wire was improperly insulated, and 
consequently, when charged with electricity, highly dangerousj that 
Metheney was a man without expérience in the use of electricity; that 
the entry was dark, or, at least, not well lighted, and under such cir- 
cumstances Metheney was entitled to notice of the great danger in- 
Tolved in coming into contact with the wire; that the employer was 
guilty of négligence in thus placing the wire in the mine without 
adéquate insulation or notice to the employés. On the part of the 
plaintiflf in error it was claimed that the mechanism was purchased 
from a dealer in good repute; that the négligence, if any, was that 
of a third person, for which plaintiff in error was not responsible; 
that ordinary care had been used in providing the mechanism; that 
décèdent came to his death by Ms own contributory négligence, and 
at a place where he was not required to be in the discharge of his 
daty as an employé. On this branch of the case there seems to 
te no conflict of testimony. At least, it is well established that 
Metheney, at the time of receiving the injury, had left the part of the 
mine in which he was ranployed, it béing during the noon hour, and 
proceededito the room of a fellow workman, and, after some talk 
with him coneeming some of the mining opérations, was returning to 
his room, ifhen, after stopping on two occasions to pick slate from the 
roof, at tlie same time calling the attention of a fellow workman 
to its condition j came in contact with the wire, exactly how is not 
shown. It thus appears that when the injury was received Metheney 
was not acting in the course of his employment or performing the 
duties for which he was engagea. It is èqually clear that he volun- 
tarily left the part of the mine in which he was at work, and, after 
the talk with the fellow miner above rgferred to, was returning to 
his room. The court held that the workmen had a right to the use 
of the passageway during the noon hour, and submitted the case to 
the jury upon the theory that the deceased came to his death while 
acting within the scope of his employment. In this view instruc- 
tions were given to the jury as to the duty of the employer to provide 
a safe place for his workmen, and the obligation of the servant to ob- 
serve care upon his part. It was contended by the plaintiff in error at 
the trial that Metheney ^wa^ injured outside of the course of his em- 
ployment. The court, holding the view above indioated, disposed of 
this proposition by instructing the jury as follows : 

"It Is claimed, In the second place, that 11 the death was caused by the 
current escaplng Crom the wire through the Insùfflclency of the Insulation, jet 
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the death waa not due to the négligence of the défendant, but the négligence 
of deceased hlmself— First, because lie was not in the Une of his duty,— in other 
■words, if he had been where he ought to bave been, he would not bave beeu 
hurt; and, second, tbat he was picking loose slate from the roof of tbe entry, 
and,' the suggestion is, slipped and fell against the wire; and that in either 
case it was his own négligence that caused bis death, and not tbe négligence 
of the défendant. I do not agrée with the view of counsel for the défendant 
upon thèse points. The view I talie of the law Is thls: That the men in the 
mine had a right to the use of this entry as a passageway to and from tbeir 
work, and while they were going to their work or from thelr work tbey were 
as muoh in the line of tbeir duty as when they were actually mining coal, 
and that during tbe noon hour, a time set apart, not only for the men to eat 
their dinners, but for rest from labor, they had a right, In the enjoyment of 
that time of rest, to go out into the open air, or into the room of some friend 
adjoining, and that, in golng or returning to their rooms to résume work, they 
were in the line of duty witbin the meaning of the law, and that It was not 
contributory négligence upon the part of the plaintiff to visit Unklebay in his 
room during that hour, or to pick the slate from the roof while returning from 
TJnklebay's room; that the mère fact tbat he stopped for a moment to pick 
elate from the roof woold not be sucb an Interruption of his return to labor as 
would take him out of the line of duty, and deprive him of the protection 
aflforded him while in the line of duty. It would be, in my judgment, an un- 
reasonable limitation upon the right to rest from labor during the noon hour. 
If the man should be conflned to the one spot where bis bours of labor are 
spent. So that you can dismiss from your considération the claim that he 
was guilty of contributory négligence because be had left his own room on his 
visit to Unklebay, or because he stopped in returning from Unklebay's room 
to bis own to pick a pièce of loose slate from the roof." 

In other words, the learned judge was of the opinion that when the 
décèdent was injured, under the circumstances above outlined, he was 
in the discharge of his duty in the course of his employment, and he 
treated the case as though Metheney had been killed in the part of 
the mine where he was necessarily employed in the discharge of his 
duties; and this yiew was given to the jury as a matter of law, and 
they were practically told to dismiss from considération any défense 
based upon the claim that the décèdent was not killed in the perform- 
ance of the duties of his employment. We cannot concur in this 
view. No authority has been cited in support of it, and it is opposed 
to well-considered cases. Wright v. Rawson, 52 lowa, 329, 3 N. W. 
106; Kennedy v. Chase, 119 Cal. 637, 52 Pac. 33; 1 Shear. & R. Neg. 
§ 190. It is to be borne in mind in thia connection that Metheney was 
not going from, or coming to, his work. He was not engaged in the 
business of his employer at the time of the in jury, but came to his 
death during the noon hour, while returning from a visit undertaken, 
upon his own volition, outside the part of the mine in which he was 
employed. 

While we think there was error in treating the case as one tuming 
upon the duty owing by the employer to the employé injured in the 
course of his duty, we think there is an aspect of the case which might 
properly hâve been submitted to the jury. There was testimony 
tending to show that the entry in which Metheney was killed was a 
place where the miners were accustomed to go at noon for the pur- 
pose of eating their dinners and for social intercourse; that this had 
been the practice in the mine, with the knowledge and without ob- 
jection from the owner. In such a case, what is the measure of obli- 
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gatlOQ on the part of the employer, and in what relation tq him dpes 
tlie employé stand? Certainly ngt as a liaére stranger, to wtom nd 
duty is owing. It is sîidwn to be cu,stomary to use the entry 
as a place where tlie men corne from their rooms during the short 
time of refreshment and rest pérmitted to them in the course of the 
day's lahor. The master, îmQWîng that the entry was so used, and 
not objecting thereto, impliqdly liçensesthe men to use the place in 
this manner. The testimony tended to show that the electric wire, 
in the condition which it was pérmitted to be, was highly dangerous 
to life. The entry in which the men congregated had thus introduced 
into it an appapatus dangerous to life, but partially disclosed in the 
darkness of the mine, and strung along the wall, set out therefrom, 
so that the men using the entry might corne into contact therewith. 
Admitting that, while not engàged in the course of his employment, 
Metheney was not entitled to the protection of an employé, he was, 
neverthelesa, a licensee using the entiy with the implied consent of 
the employer. Undér such dircumstances, we do not think the em- 
ployer can be pérmitted withotlt responsibility to introduce a highly 
dangerous ^pparatus into a place thus used with his consent. We 
think lie case in this particular is ruled by the principlea laid down 
by this court in the case of Felton t. Aubrey, 20 G. C. A. 436, 74 Fed. 
350. In that case Judgè Lhrton, giTing the opinion, quotes the fol- 
lowing language from Bennett v, Railroad Co., 102 U. S. 577, 26 L. Ed. 
235: 

"That the owner or occupant of land, who, by Invitation, expressed or im- 
plied, Induces or leads others to corne upon his premises, for âay lawful pur- 
pose, is liable In damages to such persons, they using due eare, for Injuries 
oecasioned by the unsafe condition of the land or its approaehes, if such condi- 
tion was linown to hlm, and not to them, and was negllgently suffered to 
exist, withoàt timely notice to the public, or to those who were lllcely to act 
upon such InvItaHon." 

And the judge goes on tp say : 

"It seems to us that many of the American cases which we hâve cited falled 
to draw the :ptt>per distinction between the llabllity of an owner of premlses 
to persons who sustain Injuries as a resuit of the mère condition of the prem- 
lses, and tiose who corne to harm by reason of subséquent conduet of the 
llcensor incohsistent with the safety of persons pérmitted to go upon the 
promises, and whom he was bound to anticipate might avail themselves of hIs 
license. This distinction seems to be sharply emphasized in the case of Corby 
V. Hill, 4 C. B. (N. S.) 562, and is a distinction which should not be over- 
loolied. If there be any substantial différence between the légal conséquence 
of permltting aiiother to use one's promises and Invlting or Inducing such use, 
the distinction lies In the différence between active and the merely passive 
conduet of such a proprietor. It may be entirely consistent with sound morals 
and proper regftrd for the rights of others that the owner of the premlses 
should not be held liable to one who goes upon another's promises for his own 
uses, and sustalns some injuryby reason of the tmfitness of the premlses for 
such uses, not subséquently brought about by the active interférence of the 
owner. If such person goes there by mère sufferance or naked license, It 
would seem reasonable that he should pick his way, and accept the grâce, 
subject to the rislis which pertaln to the situation. But, on the other hand, 
it, with knowledge that such person wlll avail himself of the license, the 
owner actively change the situation by digging a pitfall, or opening a ditch, 
or obstructing dangerously the premlses which he has reason to believe 
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will be traversed by hls licensee, sound moralg would seem to demand that 
he should give reasonable -warning of the danger to be encountered." 

Applying the doctrine herein stated to the facts developed in the 
présent case, we do net perceive why the owner of the mine who 
actually changes the situation of préviens safety by introducing an 
electric wire insufQciently insulated to prevent injury to those who 
may corne in contact therewith, in a place where he lînows or has the 
means of knowing that the workmen are likely to congregate, is not 
equally liable with the owner of premises who may "actively change 
the situation by digging a pitfall, or opening a ditch, or obstructing 
dangerously the premises which he has reason to believe will be trav- 
ersed by his licensee." In the case at bar, as well as in the one put 
by Judge Lurton, we are of opinion that sound morals and just treat- 
ment demand that the licensee shall hâve notice of the new danger 
which he is likely to encounter in using the premises. In taking this 
view of the case, we are not undertaking to détermine that the facts 
warrant a recovery on the Une herein indicated. That is a question 
to be developed by testimony upon issue joined with proof directed to 
a case based upon this theory. Enough is shown to warrant an ex- 
pression of thèse conclusions in view of a retrial of the case. What 
we intend to hold is that if the testimony shall warrant the flnding 
that the electrical apparatus as actually introduced into the mine 
was dangerous to the life and safety of the employés, and they were 
ignorant of the dangers thereof, or could not know them in the exer- 
cise of ordinary care to avoid injury, and the same was placed in a 
part of the mine which the men were accustomed to use and occupy 
during the hour of rest and refreshment when not actively engaged 
in their duties, with the knowledge and consent of their employer, a 
duty is imposed upon the employer, in thus introducing into his mine 
a new and dangerous élément, to properly guard and protect the same, 
or to give notice of the danger to those whom he should reasonably 
apprehend are likely to be brought into contact therewith. For the 
error in treating the case as one where an injury happened to one in 
the course of his employment, and charging the jury upon that theory, 
the case will be reversed and remanded, for further proceedings con- 
sistent with the views herein expressed. 
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LOTJISVILLB & N, E. CO. -r. MILLER et aL 

(Oîrcuit Court of Appeals, Sixth CSrcuit October 2, 1900.) 

No. 838. 

1 Masteb and Servant— Assumbd Risks— Knowledge op Sbhtant's Inexpé- 
rience. ■ 

It is the duty of a master wlio bas actual notice that a servant is inex- 
perleneed In the work for which he Is employed to use reasonable care in 
cautioning and Instructlng sueli servant In respect to the dangers he will 
encounter, and how best to discharge his duties, and he is not relieved 
from such duty by the fact that the servant solicited the employment and 
represented himself to be compétent; nor does the servant by reason of 
such fact assume the risk from dangers of the employment of which he is 
ignorant, and as to which he has been glven no instruction, although they 
are ordlnary hazards of the serVlce, unless they are so obvious that even 
an inexperieneed man would escape them by the exercise of ordinary care. 

2, Samb— Injdry to Switchman— Représentation of Competbnct. 

PlaintifC applied for employment as a switchman in railroad yards, stat- 
Ing that he had no expérience In the work. He was assigned, on his 
request, without pay, to service under foremen as a "cub" or learner, 
where he worked flve days, at the end of which he induced the foremen to 
recommend him by letters as compétent for service as a regular switchman, 
upon which he was employed by the yard master, who knew the length of 
his expérience, and asslgned to duty without further advlce, warning, or 
Instruction. Pour days later he was injured in attempting to make a 
coupling between cars of différent construction, which could only be 
safely coupled in a certain way, of which he was ignorant. There was 
évidence that not less than four weeks' service as a learner could properly 
qualify a' person to safely handle the varions kinds of cars which ordi- 
narily came into the yards. Belâ, that It could not be said, as a matter 
of law, that plaintif? assumed the risk, it not appearlng that the danger 
In making the coupling was obvious to an Inexperieneed man, and that a 
verdict for plaintiff on the ground that the railroad company failed in ita 
duty to give plaintiff proper instruction would not be âisturbed. 

8. Samb— Délégation op Duty to Instkuct Servant- Rbspoksibilitt of 
Master. 

The duty of qualifying an inexperieneed servant for the performance of 
new and dangerous duties is a Personal duty of the master, who is re- 
sponsible for the proper qualifications of any persons to whom it is dele- 
gated, and -for their négligence in failing to continue the instruction until 
it is completed. 

In Error to the Circuit Court of tlie United States for the Middle 
District of Tennessee. 

The défendant in error J. E. Miller recovered Judgment against the plaintifC 
in error, the Louisviile & Nashville Railroad Company, for an injury sus- 
tained while making a coupling. Miller was a switchman who had been in 
the service of the company but four days when he sustained the injury for 
which he sued. He had had no expérience as a switchman prior to his em- 
ployment, except flve days of what Is called "cubbing," by which is meant 
that he had been assigned, on his own application, and without pay, to a 
switching crew, as a volunteer who wished to learn and qualify himself for 
employment as a switchman. By importunity he Induced kwo foremen of 
switching crews to recommend him by letters to the yard master as compétent 
for service as a regular switchman. The yard master, with full knowledge of 
this iimited expérience, employed him as a switchman, and assigned him to 
duty in a switching crew without any other or further advice, warning, or in- 
struction. Miller testifled that, when he presented the letters of the foremen 
with whom he had cubbed to the yard master, the iatter refused him employ- 
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ment, saying that he would not be qualifled with less than a month's service 
as a cub, but that on the next day he waa given the place ot a man "who had 
in the meantime been injured and disabled. The yard master dénies this view 
of tiie matter, and says he accepted the certiflcates produced by Miller as 
évidence of his capaeity, and employed him in good faith, as capable of fully 
understanding and appreeiating the dangers usual and incident to the occupa- 
tion. There was évidence tending to show that not less than four weeks' 
expérience as a cub or learner v^ould acquaint one v^ith the hazards and risks 
of such a position, and give him that aegree of skill, judgment, and caution 
requisite to a full appréciation of the risks to be encountered, and how best 
to guard against them. The coupling which Miller undertook to niake was, as 
he testifies, new to him, and could only be done safely in a particular way, 
about which he knew nothing. At the close of the évidence the plaintiff in 
error moved the court to instruct the jury to flnd for the défendant. This 
■was overruied, and an exception saved. The court then submitted the case 
to the jury upon the single question as to whether the railroad cpmpany had 
been négligent In permitting the plaintiff to engage in so dangerous an 
occupation as that of a yard swltchman, in view of the knowledge possessed 
by its représentative, the yard master, as to the expérience and training he had 
had, without further instruction concerning the risks incident to the occupa- 
tion, and how best to make a coupling such as that he was making when in- 
jured. The charge upon this subject was full and clear, and no exception 
was taken. There were a verdict and a judgment against the railroad Com- 
pany, which has sued out this writ of error. 

John W. Judd, for plaintiff in error. 

W. H. Washington, for défendants in error. 

Before LUETON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The case was submitted to the jury upon the theory that the plain- 
tiff was inexperienced in the work of a switchman, and that this was 
known to the railroad company; that, having been employed as a 
switchman, and assigned to work in the gênerai yard of the company, 
where he was likely to be required to handle foreign cars, with and 
without bumpers or deadheads, and having coupling apparatus of 
many styles, the company was bound to qualify him for such service 
by giving him instruction adéquate to the hazards and risks incident 
to the occupation, and by which he might perform his duties in the 
way safest for himself. The instructions to the Jury in respect to 
this issue were full and clear, and no exception was taken thereto. 
The learned counsel for plaintiiï in error say, however, that no such 
issue should hâve been submitted, and that it was error to deny the 
request for a peremptory instruction for the défendant. This conten- 
tion is primarily based upon the proposition that the plaintiff applied 
for employment as a switchman, and that he must be, therefore, taken 
to hâve assumed ail the risks incident to the usual duties of a switch- 
man, and that, even if the company knew of his inexpérience, he can- 
not escape the conséquences of his own ignorance or inexpérience, 
having voluntarily solicited the particular employment in which he 
was injured, This view of the law is seemingly supported by the 
cases of Dysinger v. Railway Co., 93 Mich. 646, 53 N. W. 825, and 
McDermott v. Railroad Co., 56 Kan. 319, 43 Pac. 248. We do not as- 
sent to the reasoning of thèse cases, nor are they in accordance with 
the great weight of authority. It is illogical to say that a servant 
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impliediy assumes the hazards and risks of an occupation wbicli are 
known to the master, but which the mastef knows are unknown to 
the servant, unless the dangers are so obvious that even an inex- 
gerienced man could not fail to escape them by the exercise of ordi- 
nary care. The law is now well settled that the duty of cautioning 
and quaiifyiûg an inexperienced servant in a dangerous occupation 
applies as well to one whose disqualification arises from a want of 
that degree of expérience requisite to the cautions and skillful dis- 
charge of the duties incident to a dangerous occupation with safety 
to the operator, as when the disqualification is due to youthfulness, 
feebleness, or gênerai incapacity. If the master has notice of the 
dangers likely to be encountered, and notice that the servant is inex- 
perienced, or for any other reason disqualifled, he comes under an 
obligation to use reasonable care in cautioning and instructing such 
servant in respect to the dangers he will encounter, and how best to 
discharge his duty. Shear. & R. Neg. (5th Ed.) § 219a; Brennan v. 
Gordon, 118 N. Y. 489, 23 N. E. 810, 8 L. R. A. 818; Whitelaw v. 
Railroad Co., 16 Lea, 391, 397, 1 S. W. 37; Sullivan v. Manufacturing 
Co., 113 Mass. 396; Railway Co. v. Frawley, 110 Ind. 18, 9 N. E. 594; 
Ooombs V. Cordage Co., 102 Mass. 572, 597; O'Connor v. Adams, 120 
Mass. 427; Reynolds v. Railroad Co., 64 Vt. 66, 24 Atl. 134; Railroad 
Co. V. Price, 72 Miss. 862, 18 South. 415; Hughes v. Railway Co., 
79 Wis. 264, 48 N. W. 259; Campbell v. Eveleth, 83 Me. 50, 21 Atl. 
784; HuU v. Hull, 78 Me. 114, 3 Atl. 38; Railway Co. v. Brick, 83 
Tex. 598, 20 S. W. 511; Felton v. Girardy (decided by this court at 
this term) 104 Fed. 127. 

Undoubtedly, when one of apparent maturity and of average ca- 
pacity solicits a particular Une of work, the master has the right, in 
the absence of information, to assume that the applicant is qualifled 
for the particular work applied for. It is only where such facts are 
brought to his notice of the disqualification of the servant to safely 
encounter dangers known to him, and presumptively unknown to the 
servant, that the dutyof cautioning and instructing the servant arises. 
In the case at bar the plaintiff below gave notice that he had had no 
expérience as a switchman, The yard master then undertook his 
instruction, and assigned him, as a leamer, to a switching crew. In 
less than flve days the foremen of thèse crews certified that he was 
qualifled. The yard master, with fuU notice of this brief tutelage, as- 
signed him to duty withoUt further instruction. There was évidence 
from which the jury might infer that such an expérience was wholly 
inadéquate to fit him to encounter the dangers he was likely to meet. 
The particular coupling he undertook was one which he was likely to 
hâve to make, and was a risk which an experienced servant would as- 
sume as an ordinary hazard of the service. Tuttle v. Railway Co., 
122 U. S. 189, 7 Sup. Ct. 1166, 30 L. Ed. 1114; Kohn v. McNulta, 147 
U. S. 238, 13 Sup. Ct. 298, 37 L. Ed. 150. Yet the plaintiff testified 
that he had had no instruction, and no. caution in respect to such cars 
and such diverse coupling arrangements. The duty of qualifying a 
green or inexperienced servant for the safe performance of a new and 
dangerous duty is a personal duty of the master, and, if it be dele- 
gated, the delegate must be qualifled, and should not discontinu» the 
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instruction until it is completed. The négligence of tlie servants who 
undertook to qualify Miller was the négligence of thé master. Eail- 
road Co. v. Fort, 17 Wall. ^53, 21 L. Ed. 739; Brennan v. Gordon, 118 
N. Y. 489, 23 N. E. 810, 8 L. R. A. 818. 

We hâve carefully considered the entire évidence found in this 
transcript. It is enough to say that, while the case was a close one 
npon the facts as to the instruction received by Miller, yet there vras 
such a conflict between his testimony and that of the other witnesses 
that we are content to hold that there was no error in refusing an 
instruction to find a verdict for the plaintifE in error. Neither are we 
prepared to say that the spécial dangers incident to the peculiar 
coupling which Miller undertook were so obvions as to constitute an 
assumption of the risk. That he could see that each car was supplied 
with a bumper or deadwood, and that one car was equipped with an 
automatic coupler and the other with a skeleton drawhead, is con- 
ceded. Still, it was a coupling which could be made safely if done 
in the right way. What the right way was, was not so obvions a mat- 
ter as to justify the court in holding as matter of law that it was a 
situation about which Miller needed no caution and no instruction. 

The error assigned upon the admission of Fitzgerald's évidence is 
not well taken. The exception was too broad, and the ruling made 
subject to further considération. The court's attention was not 
again called to the matter. Aside from this, Fitzgerald testified to 
the same facts, and that which had possibly been subject in part to 
objection as hearsay became harmless. It was also harmless for the 
further reason that the court distinctly instructed the jury that the 
yard master, Yates, alone represented the company in the emp^oy- 
ment of Miller, and "that the défendant is not aflfected by what any 
of the other employés did." The judgment is accordingly aflrmed. 



FELTON V. GIEARDY. 

(Circuit Court of Appeals", Sixth Circuit. October 2, 1900.) 

No. 787. 

1. Master and Servant — Assdmbd Riskb — Dutt to Instruct Inexperiencbd 

Servant. 

A servant impliedly assumes the risks incident to the service he con- 
tracts to perform, and, in the absence of Isnowledge to the contrary, the 
employer may assume, as between them, that one applying for a particu- 
lar employment possesses the slîill and judgment requisite to the safe and 
proper performance of his duty; but if the employment be dangerous, a» 
known to the master, who has also reason to know that the servant, froir 
his youth, feebleness, incapacity, or inexpérience, does not appreciate the 
dangers, the servant cannot, even with his own consent, be requlred to 
assume the risk therefrom, unless he is cautioned and instructed sufil- 
ciently to enable hlm to comprehend them, and to do the work safely, 
with proper care on his own part; and the same rule applies where a 
servant is directed to do a temporary work outside of his regular employ- 
ment, the danger from which Is not obvions. 

2. Samb — AcTioK POR Death of Servant— Evidence of Assdmption ov Risk. 

PlaintifC's intestate was employed as a boiler maker's helper in the re- 
palr shops of défendant railroad company, Durlng a holiday, when most 
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ot the other employés were absent, he was dlrected by the foreman ot 
the shops to go Into the flre box of a locomotive angine, whicli liad steam 
up, and tighten the plug in a lèaking flue of the bollef. The plug was a 
screw plug, and In attempting to drive It wlth a hammer he broke the 
threads so that the plug was forced oùt by the pressure, and he was 
scalded to death by the escaping steam and water. It was shown that 
two lîlnds of plugs were used In lealsy flues, one being screwed into the 
flue, and the other driven; but It dld not appear thât oëcéased knew such 
fact, and there was évidence tending to show that the lepairing of such 
pings was the Woris of an experlenced boiler maker, who could hâve told 
whlch kind the one to be repalred was, and that it shpuld bave been 
tlghtened wlth a wrench. There was also testimony that deceased ob- 
jected to doing the worli Wiille the boiler was bot, saying he did not 
know what to do, or how to d6 it, tut that he was ordered back without 
Instructions. Uelê, that on Such évidence a motion to direct a verdict 
; for défendant was properly ovei^uled. 

8. SAMB— RePRKSKNTATION OF COMPœTENCT. 

A statement by one applylngi tpi work in the boiler maker's department 
of rallroad repair shops, thâtiljip "had had expérience In that kind of 
work," where he was eiUplbyed biily as a helper, did not Justlfy the fore- 
man in requlring him to db ^oi* whlch required the sklll and knowledge 
of an experlenced boiler maker to db wlth safety tO)hlm,self, without giv- 
Ing him proper instructions, and he cannot be held, as matter of law, to 
baye assumed the risk in do(ng such work. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Action by administratrix of Charles Beckért for the négligent death of the 
Intestate While in the service of the plaintifC in error. Judgment for the 
plaintiS below, and défendant sued ont writ of errof. Charles Beckert was 
employed In the repair shops of the ràilroad company. A locomotive engine 
was reported as having a leaky plug, By order of one James E. Feeney, who 
was général foreman of the roundhpiise and repalr shop, Beckert was dlrected 
to go into the fire box and remedy the leak, Though the flre had been drawn 
from the flre box, it was still very warm, and the steam gauge showed a 
pressure of 16 pounds inside the boiler. Beckert undertook to stop the leak 
by drlving the flue plug tighter, using a hammer for the purpose. The leaky 
plug was a screw plug. Hammering upon It for the purpose of drivlng it 
tighter broke or crushed the threads whlch- held It in place to such an extent 
that it was driven out by the steam pressuré in the flue, and Beckert and bis 
helper were scalded to death by the escaping steam and hot water. The 
évidence established that leaky boiler flues are often plugged to prevent escape 
of steam and water into the fire box. Sometimes the end of such a flue is 
threaded, and a brass screw plug then screwed tightly in, so as to flU and 
close the end of the flue. Butanother and commun method was to dose the 
flue by drivlng a taperlng Iron plug, adapted to the size of the flue, Into the 
open endSj thus closlng it. Both methods wëtre then in uèe In the engines 
of the plaintiff in error. When such a flue plug leaks it Is first necessary to 
détermine whether it is a screw oi^ driven plug. If a screw plug, the leak 
is often stopped, if the plug was not détective, by tightehing it up wlth a 
wrench. A driven plug is ordinarlly tlghtened by drivlhg it in wlth the ham- 
mer. An experiencêd mechanic can readiiy tell from the métal and from 
the appearance of the exposed end of such a plug whether it is of thé one 
kind or the other, and whether it Shbuld be tlghtened wlth a wrench or ham- 
mer. But the appearance of the expofeed ends of such plugs in the flre box 
Is llkely to be much affected by the smoke and fiâmes 'to which they are ex- 
posed; but in such case It is shown that an experlenced mechanic can déter- 
mine the métal of the plug by'ttie soUnd when tapped wlth a hammer, and 
thereby know whether it Is a screw plug or driven plug. To drive a screw plug 
in with a hammer Is manifestly dangerous, as the threads are liable to be 
crushed, and, if there is steam in the boiler, it is quite liable to be blown out. 
This was just what occurred in the case of Beckert. For some reason he used 
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a hammer Instead of a wrench, and undertook to tlghten a screw plug by drlr- 
Ing it In. The threads were thereby crushed, the plug driven out, and he lost 
his Ufe as a resuit ot doing the work in a wrong way. 

Charles R. Head, for plaintiiï in error. 
Wm. T. Murray, for défendant in error. 

Before LUETON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, after making tlie foregoing statement of 
facts, delivered the opinion of the court. 

The theory upon which the plaintiff's suit was predicated, as set 
out in the third count of the déclaration, was that the deceased waa 
inexperienced in the repairing he was set to do; that he was only a 
boiler maker's helper, and that the work he was ordered to do was the 
proper work of an experienced boiler maker, and required a degree 
of skill and knowledge which deceased did not hâve; and that his inex- 
périence in such work, and the great danger encountered in perform- 
ing it, were known to Peeney, the foreman who directed him to do 
the work, and that he was not cautioned or instructed as he should 
bave been. At the conclusion of ail the évidence the défendant 
moved for a peremptory instruction. This was denied, and the case 
put to the jury upon the single question as to whether the défendant 
had been négligent in requiring the deceased to do the job at which he 
met his death, under ail the circumstances of the case. 

There was no error in refusing to instruct the jury to flnd for the 
plaintifE in error. There was évidence from which the, jury might 
reasonably infer that Beckert was only a boiler maker's helper, and 
that the work he was ordered to do was boiler maker's work, and not 
within the scope of the skill and expérience of a mère boiler maker's 
helper. There was also évidence to show that deceased had had little 
or no expérience in doing or assisting in any such job, and that it was 
a more dangerous work than anything within his expérience, and re- 
quired a degree of skill and caution which he had had no occasion or 
opportunity to acquire. The day was a holiday, and the skilled boiler 
makers were off duty, which in part accounts for the order directing 
the deceased to do this emergency work. It was also in évidence 
that after Beckert went into the flre box he came out, and asked the 
foreman, Feeney, if he could not let the engine cool down a little, 
saying it was too hot in there to work. To this, the witness Fonda 
says, Feeney, with an oath, replied: "Go back in there. It won't 
take you two minutes. We can't keep the engine out of service 
twelve hours to cool her down." Fonda then says that deceased said: 
"Well, I don't know what to do in there, and I don't know how to do 
it." To this, witness says, Feeney replied, "Gro back in there and 
tighten up the plug; it won't take you two minutes;" and gave him a 
shove. The account given of the matter by Feeney wears a more 
pleasant face, but the question of credibility was for the jury. If 
Fonda's évidence was credited, the jury could well infer that Beckert 
objected to this work upon the ground that he did not hâve the skill 
and judgment requisite to its proper performance, and thus gave 
notice to his superior of his inexpérience and disqualification. 

A servant impliedly assumes the risks and hazards incident to the 
104 F.— 9 



150 10* «■EDEHAL RBPOBTBR. 

BerViçé he çôntrticts ta iéUQéf, and, in the absence of knowledge to 
tb:è cbfltrary, an etiployerwf^^ as between the master and 

the servant, that one àpplyiiig foi- a particular employment poasesses 
the skill and judgment requisite to the safe and proper performance 
of his duty. But if the emplô^mént be oné of a dangerous character, 
requiring, skill and caution lor its proper dischapge with safety to the 
servant, and the master be aware of the dangers, and hâve reason to 
know that the servant is nnaware of them, and that from his youth- 
fulness, feebleness, incapacity, or inexpérience does not appreciate 
them, the servant cannoti even with his own consent, be exposed to 
such dangers, unless he be.ïcautioned and instructed sufficiently to 
enable bim to comprehend them, and, with proper care on his own 
parfe,,do his work safely. Raijroad Co. v. Miller (decided at this term) 
104 Eed. X24; Reynolds v.Bailroad Co., 64 Vt. 66, 24 Atl. 134; Shear 
&It; Negi'{5th Ed.) 219a; ^ennan v. Gordon, 118 N. Y. 489, 23 N. E 
810, 8 L. E. A. 818; eulliyan t. Iilanufaqturing Co., 113 Mass. 399 
O'Oonnor v. Adams, 120 Mass.; 427; Leary v. Railroad Co., 139 Mass 
580, 2 N.E; 115; Whitelaw t., Railroad Co*, 16 Lea, 391, 1 S. W. 37; 
Railway Co. % Frawiey, llOilnd. 18, 9 N. E< 594; Cole v, Railway Co., 
71 WiSi 114, 37 N. W. 84;;-a:ughes V. Railway Co., 79 Wis. 264, 48 
N.W.259; Railway Go.iV. Brick, 83 Tex. 598, 20 S. W. 511; Railroad 
Co. V. Price, 72 Miss. 862j 18 South, 415. • 

The rule is not materially différent in principle when a servant is 
directed to do a temporary work outside of the work which he has 
engaged to do. If there is nothing pecaliarly dangerous in the new 
work, and the master has no reasonable ground for believing that the 
servant is unaware of the dangers he will encounter, or has not the 
requisite Skill and expérience to do the work with safety to himself, 
the servant may well be tegarded, if he obey, with having assumed 
the usual and ordinary riska incident to the employment. Cole v. 
Railway Co., 71 Wiâ. 114, 37 N. W. 84; Leary v. Railroad Co., 139 
Mass. 580, 2 N. E. 115; Railroad Co. v. Fort, 17 Wall. 553, 21 L. Ed. 
739. In the case last cited; thedefendant's liability was rested upon 
the apparent youthfulness and inexpérience of the lad injured, which 
was held by the court to be so évident as to prevent his assent to the 
order from operating as an assumption of the risks incurred. 

But when a servant is ordered by one having authority over him 
to do a temporary work beyond the work which he had engaged to 
do, and the superior knows, or ought to know, from ail the circum- 
fitances of the case, that the work which the subordinate is directed 
to do is of a peculiarly dangerous character, and is aware, or under 
ail the circumstances should be aware, that the risks and hazards of 
the work, or the proper fliode of doing the work to avoid the incident 
risks, are not obvions ojr known and appreciated by the subordinate, 
by reason of his youth, incapacity, or inexpérience, it is the duty of 
the superior to caution and instruct Such disqualifled servant suf- 
ficiently to enable him to understand the dangers he will encounter, 
and how to do the work with safety if he exercise due care himselï. 
Leary v. Railroad Co., 139 Mass. 580, 2 N. E. 115; Cole T. Railway 
Co., 71 Wis. 114, 37 N. W. 84. 
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Tlie duty of qualifying tke servant in such a situation dépends upon 
îhe circumstances, as is also the case in an original employment, 
where the direction is to do a work witliin the legitimate scope of the 
original contract of service. The principle is that if an employer 
knows that the servant will be exposed to risks and dangers in any 
labor to which he assigns him, and is avi^are that the servant is from 
any cause disqualifled to know, appreciate, and avoid such dangers, 
the dangers not being obvions, the master is guilty of a breach of 
duty, unless he gives such reasonable cautions and instructions as 
should reasonably enable the servant, exercising due care, to do the 
work with safety to himself. 

In determining the question of obviousness, every reasonable infer- 
ence must be drawn in favor of the party against whom a peremptory 
instruction is asked. In view of this principle, we are not prepared 
to say that the dangers incident to the work which Beckert was called 
upon to do, and the proper mode of encountering them, were suûicient- 
ly obvious to justify the court in taking the case from the jury. If 
he had never repaired such a leak, or worked in a situation so con- 
fining and uncomfortable as the bot flre box of an engine whose boiler 
was full of steam; if he, from inexpérience, supposed such boiler 
flues to be always plugged with the driven plug,or, in the beat and dis- 
comfort of his place for working, mistook, from inexpérience, a screw 
plug for a driven plug, — we are not prepared to say that the master is 
relieved from responsibility, even though very slight knowledge of 
thia particular kind of repairing might hâve enabled this servant to 
bave done this work in safety, using due care. 

There was évidence tending to show that the deceased applied for 
employment in the "boiler maker's department" of the railroad com- 
pany's shops at Chattanooga, and that be represented that he "had had 
expérience in that kind of work," and that he was thereupon employed 
either as a boiler maker or boiler maker's helper. In view of this 
évidence, a number of spécial requests were presented, which, in sub- 
stance, sought to induce a charge that, if such représentations were 
made, this absolved the plaintiff in error from any duty of caution- 
ing or instructing the deceased concerning any of the duties coming 
within the scope of an employé in the boiler-repairing dex)artment 
of the Chattanooga shops. The court gave thèse requests, after 
modifying them so as to apply only if the jury should flnd that the 
deceased was employed as a boiler maker. The court also instructed 
the jury, in meaning and eflect, that if deceased was not employed 
as a boiler maker, but only as a helper, and was put to the proper 
work of a helper, such représentations, if made, would be only a cir- 
cumstance to which the jury might look in determining how far 
Feeney was aware of the qualifications of deceased for safely per- 
forming the work he set him to do on the occasion of Beckert's death. 

The fifth, sixth, and seventh assignments of error cover the sup- 
posed error of the court in modifying thèse requests, so that such 
représentations should not be conclusive, but only a circumstance, 
in case Beckert's employment was that of a helper only. A prime ob- 
jection to ail thèse spécial requests was that they singled out a part 



132 104 FBDERAL REPORTER. 

only of the évidence, and attempted to hâve the case tum npon that 
part. ïhe alleged représentations of Beckert were not spécifie. If 
Le said wliat is claimed he said.to the witness Chadwell, it was a gên- 
erai représentation of familiarity with the work of the boiler maker's 
department. This department covered a màe range. The distinction 
between the knowledge of a mère apprentice, or of a helper, and 
that of a boiler maker, was veiy wide, and ail that was said to Chad- 
well niight be said by one who had had some expérience as an appren- 
tice or helper in such a department. There was also évidence that 
whatever his représentations to Chadwell, and assuming that Chad- 
well repeated ail he said to the master mechanic who employed him, 
he was employed originally in flring an engine. After that, and but 
about eight months before his death, he was put in the boiler makers' 
department. Whether he was then employed as a boiler maker or a 
mère helper was a matter of some dispute, though there was much évi- 
dence tending to show that, whatever his nominal employment, he 
Was in fact but a helper, getting a, helper's pay, and doing only help- 
er's work. There was; also évidence that the repairing of the plugs 
of a leaky flue was boiler maker's work, requiring a degree of skill and 
expérience only acquired after long service as a helper. There was 
also évidence that when ordered to do this work he declared that he 
"did not know what to do or how to do it." Undoubtedly, an em- 
ployer, in the absence of other évidence, would be justifled in assum- 
ing that one who represented himself as compétent for a particular 
Une of work did not need cautioning and instructing in that line. 
But if an employer know that a servant, to whom he assigns a par- 
ticular work involving peculiar dangers, and requiring expérience 
and skill to avoid the danger which he knows the servant will en- 
counter, has not had the expérience necessary to enable him to com- 
prehend and avoid such dangers, he cannot absolve himself from the 
duty of cautioning and instructing such servant, although the servant 
represent himself as altogether qualified. It is the knowledge of the 
master of the inexpérience and disqualification of the servant of 
dangers known to the master which fastens upon the latter the duty 
of taking reasonable care that the servant ahall not sustain an injury 
through such known inexpérience. This was the view of this ques- 
tion which we took in the case of Railroad Co. v. Miller (decided at 
this term) 104 Fed. 124; 

The plaintiff in error has no reason to complain of the action of 
the court upon its spécial requests, taken as a whole, so far as they 
relate to the gênerai question of the eflfect of the représentations al- 
leged to hâve been made by Beckert when he originally sought serv- 
ice. Whatever they were^ they were not an estoppel; for, if the 
master leamed that he was not qualifled to safely do the dangerous 
Work he was ordered ta do, it was his duty to give him reasonable 
cautions and necessary instruction to enable him to do safely the 
work he undertook. No error is assigned forwhich the cause should 
be reversed, and the judgment is accordingly afBrmed. 
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WAGNER V. UNITED STATES et al. 

(Circuit Court of Appeals, Sixth Circuit. October 2, 1900.) 

No. 759. 

1. Bankruptcy — Stay of Pkocejbdings in Statb Court — Powbrs of Court 
OF Bankruptcy. 

Under Bankr. Act 1898, § 11, which auttiorizes a court of bankruptcy to 
stay proceedings in any suit against the bankrupt which is founded upon 
a claim from which a discharge would be a release, the bankruptcy court 
bas exclusive jurisdiction to détermine, for the purpose of an application 
for an order staying proceedings in a state court, whether or not the 
claim upon which such proceedings are founded is one provaWe in bank- 
ruptcy, and which would be released by a discharge, and its détermination 
is coneluslve until reversed. 

S. Samb — Violation dp Stay Obder — Contbmpt Proceedings to Enforcb 
Patment of Alimony. 

A court of bankruptcy Issued an order, under Bankr. Act 1898, § 11, 
staying further proceedings against a bankrupt in a state court to enforce 
the payment of Installments of alimony which had matured under a prior 
decree of the state court. After the service of such ordev the state court 
adjudged the bankrupt in contempt for a f allure to pay ssnch matured In- 
stallments, or to show cause for such failure, and committed him to jail. 
Meld, that as the purpose of such commitment was merely to coerce the 
payment of the alimony, and not to punish a criminal contempt, It was )n 
violation of the order of the bankruptcy court, whose jurisdiction In the 
matter was suprême, and that the bankrupt was entitled to be discharged 
on habeas corpus, wlthout regard to the question whether the claim for 
alimony was one against the enforcement of which a restraining order 
should hâve been granted. 

Appeal from the District Court of the United States for the Dis- 
trict of Kentucky. 

Habeas corpus. On May 1, 1899, Charles S. Houston, a bankrupt, flled a 
pétition in bankruptcy in the district court of the United States for the dis- 
trict of Kentucky. In his schedule of debts, attached to his pétition, It Is 
stated: That the Campbell circuit court on January 14, 1899, rendered a de- 
cree of divorce in favor of Patti W. Houston, wife of the bankrupt, and also 
then, and again on January 27, 1899, entered a judgment or decree granting 
her an allowance of $5 per week as alimony, payable weekly. Of this alimony, 
4 weeks, including that due May 1, 1899, has matured and is unpaid. That 
sald Patti W. Houston is now about 22 years of âge. That, according to the 
life expectancy tables, she will probably live 40 years, or 2,080 weeks, and 
that the alimony pendente lite unpaid is for the period of 10 weeks. On the 
3d day of May, 1899, said Charles S. Houston was adjudieated a bankrupt. 
On the 9th of May, 1899, said bankrupt flled his pétition and motion, asking 
an injunction and stay of proceedings in the action wherein the payment of 
alimony was adjudged as aforesaid. In the pétition flled it is alleged that 4 
weeks of said weekly allowance hâve matured and are unpaid; that said 
claim is one in which a discharge in bankruptcy will operate as a release; 
that said Patti W. Houston is endeavoring to collect the matured alimony un- 
der rule for contempt, and that said prisoner Is threatened with imprisonment 
unless he pays same, which he asserts he is unable to do; und that unless 
a proper order be made, staying further proceedings in said case in the Camp- 
bell circuit court, he will be imprisoned before the time shall hâve elapsed 
after which he can file his pétition for a discharge. Upon hearing said pétition 
on said 9th day of May, the bankruptcy court ordered that further proceed- 
ings in said Campbell circuit court for the euforcement of the claim of said 
Patti W. Houston for installments of alimony matured be restrained until fur- 
ther order of court. The restraining order was issued, and on the same day 
served on the judge of the Campbell circuit court. Said Patti W. Houston ap- 
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peared, and moved to dismiss tlie motion and pétition on May 10, 1899, and 
to dissolve the restraining order. Sbe averred that thé only proeeeding in 
said court pendlng agaînst said banlîrupt was a suit iùstituted in said court 
sua sponte to pimisli said Houston for contempt, for nonpayment of install- 
ments of allmony. Slie also averred tliat said decree in alimony was net a 
provable debt in bankruptcy, and that It could not be affiected by a discharge 
in banliruptcy, or any proceedlngs therein. On the llth day of May, 1899, 
while said order was in full force, the following order was made in the state 
court in said alimony suit: "The rule issued in this case required the défend- 
ant to show cause why, on the several Wednesdays he was dlrected to perform 
orders of this court, he has not obeyed same. To this rule he responds that he 
has no money at the date of the response, — a time subséquent to any of the 
times mentioned in the order. No showing is made of his inability to so obey 
this court at those times. Although Informed of this defect in his response, he 
still stands mute. As to the plain requlrements of this rule being, therefore, 
in contempt, it is therefore ordered that he be conveyed to jail, and there 
to remain untll he purge hlmself of such contempt aforesaid." The same 
day a supplemental order was made as follows: "The former order herein is 
so modifled that the défendant will remain in jail until Monday next, when he 
will be returned to this court- for further proceedlngs." Having been com- 
mitted to jail under thig order of the state circuit court, said bankrupt filed 
his pétition before the district jndge of the TJnited States for the district of 
Kentucky, showing his détention under such order, reciting the decree for 
alimony and proceedings in banliruptey, and the issuing of an injunction, as 
aforesaid. Thereupon the TJnited States district judge issued a writ of habeas 
corpus ordering the said Charles S. Houston to be brought before him on the 
13th day of May, 1899. This order having been served upon the appellant, the 
jailer having said Houston in custody In Campbell couaty, Ky., he made an- 
swer on the returu day that the facts stated in the application for the writ were 
true, attachlng the copies of the orders of the court committing said Houston 
to his custody. After argument the court found that said Houston was re- 
strained of his llberty in violation of the constitution and laws of the TJnited 
States, and ordered him to be discharged from custody, from which order the 
appeal in this case is taken. 

Charles J. Helm, for appellant. 
G. S. Furber, for appellees. 

Before LUETON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after stating the foregoing facts, delivered 
the opinion of the court. 

There can be no question thât, under the constitution and laws of 
the United States, exclusive power is given to the courts of the Unit- 
ed States in mattera of banliraptcy. By section 11 of the "act of 1898, 
to establish a unif onn System of bankruptcy throughout the United 
States," it is provided that a suit which is founded upon a claim from 
which a discharge would be a release, and which is pending against 
a person at the time of the âling of a pétition against him, shall be 
stayed until after an adjudication or the dismissal of the pétition. 
If such person is adji^dged a bankrupt, then such action may be 
further stayed until 12 months after the date of such adjudication, 
or, if within that time such person applies for a discharge, then until 
the question of such discharge is determined. From the statement of 
this case it appears that Houston, having been adjudicated a bank- 
rupt, filed an application for a restraining order against the opposing 
party to restrain further proceedings for the collection of alimony 
under the decree awarding alimony to his wife. The district court, 
acting upon the belief and understanding that this claim was one for 
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•whicli a discharge, when granted, would be a release, exercised the 
power conferred by the statute, and granted the restraining order, 
whicà was duly served before the order punishing the bankrupt for 
contempt was made by the state court. After the service thereof, 
and acting with knowledge thereof, as appears in the record, the state 
court made the order recited in the statement of facts, committing 
the bankrupt to jail for noni)ayment of the alimony theretofore de- 
creed. It is said that this was a punishment in the state court for 
acts theretofore committed in violation of orders of the court, and 
for which the state court had the power and jurisdiction to punish 
the bankrupt notwithstanding the proceedings in bankruptcy and the 
restraining order which had been granted in the case. Upon examina- 
tion, we are constrained to take a différent view of this order. It 
does not purport to be a punishment for a criminal contempt, but a 
committal of the banlirupt for the nonpayment of the alimony in 
question. It is a punishment for civil contempt, the object of the 
order being to coerce payment of the sums of alimony theretofore 
ordered to be paid. The restraining order in the bankruptcy court 
had distinctiy directed that no further proceedings be had for the col- 
lection of other sums of alimony pending the bankruptcy proceedings. 
In other words, it seems to us quite clear that the state court under- 
took to punish the bankrupt for nonperformance of the very things 
which the bankrupt court, exercising the power granted by law, had 
restrained the party in interest from compelling the bankrupt to do. 
The question therefore presented is whether the bankrupt, having 
been committed in violation of the restraining order theretofore made 
by the bankruptcy court, exercising its plenary power, can be released 
from imprisonment under proceedings in habeas corpus. The ques- 
tion elaborately argued, but which we deem unnecessary to décide, 
is whether a decree for alimony is a provable debt under the bankrupt 
law. The real issue to be determined hère is as to the force and effect 
of the order made within the jurisdiction conferred by law upon the 
bankruptcy court. It seems to us it is immaterial whether the 
court's view of the provability of the alimony claim in bankruptcy 
is Sound or unsound. Jurisdiction is lawfuUy given to the bank- 
ruptcy court to stay proceedings pending bankruptcy upon claims 
which are provable. As jurisdiction is thus given to the bankruptcy 
court when an application is presented to it for a restraining order 
under this power to détermine whether the claim is thus provable, 
an erroneous décision does not make void the judgment of the court. 
It is unnecessary to cite authorities to the proposition that an order 
within the jurisdiction of the court, until reversed, is binding and 
conclusive upon ail parties. The question is not whether the dis- 
charge, when granted, will be a bar to an action for the recovery of 
alimony, but whether the orders of the court were within its jurisdic- 
tion imder the power granted by law. The court, in passing upon 
applications under this section of the bankrupt law, is given the right 
to détermine the question of the provability of debts. This is neces- 
earily so in the exécution of the power conferred by statute. This 
order, then, being within the jurisdiction of the court, is valid and 
binding upon ail parties. There can be no question that the imprison- 
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ment and punîshment of the bankrupt in violation of tliis order is 
Buch a deprivation of his liberty aa justifies Ma release upon an order 
in habeas corpus. In the administration of justice the courts of the 
United States, by ail proper means, should endea's^pr to avoid conflict 
of juriadiction with the state courts, and a similar obligation rests 
upon the latter in référence to matters committed by law to the juris- 
diction of the former. lu the enf orcement of the powers conf erred by 
the constitution and laws in bankruptcy matters, so long as the dis- 
trict court acts in the matter "within ita powers, its jurisdiction is 
exclusive and suprême. Finding that the bankruptcy court was act- 
ing within its jurisdiction in issuing a restraining orderj and that the 
bankrupt was committed in violation thereof, we think the conclusion 
reached by the district court proper. The order of the court will be 
afQrmed 



DAVIS et al. v. UNITED STATES (two cases). 

(Circuit Court of Appeals, Slxth Circuit. October 2, 1900.) 

Nos. 810, 811. 

Commerce— Offenses against Interstate Commerce Law— Place of Com- 
mission. 

Section 10, par. 3, of the Interstate commerce law (1 Supp. Rev. St. p. 
687), makes It a mlsdemeanor for any person, for himself, or as ofiflcer 
or agent of any corporation or eompany, who shaJl dellver property for 
transportatlon to any common carrier, subject to the provisions of the 
act, or for whom as consignor or consignée any sueh carrier shall trans- 
port property, to obtaln transportatlon for such property at less thaa the 
regular rates, by means of false billing, classification, or weighlng, or 
false représentation of the contents of the package, etc., and provides for 
the prosecutlon of the offense in any court of the United States of com- 
pétent Jurisdiction "within the district in whlch such offense was com- 
mitted." Meld, that sueh offense Is not one whlch requlres the transporta- 
tlon of the property to its destination before It Is complète, and whieh 
may therefore, under Eev. St. § 731, be prosecuted elther in the district 
where the shlpment Is made or in that where it terminâtes, but that the 
gist of the offense Is the fraudaient act by means of which the lower 
rate Is obtalned, and the offense is complète where such act has been 
committed, the property delivered for transportatlon, and the contract 
for the Illégal rate secured, and can only be prosecuted in that district 

Appeals from the Circuit Court of the United States for the South- 
ern District of Ohio. 

Thèse cases are of a similar nature, and will be considered together. They 
Involve the rlght to issue a warrant under the Revlsed Statutes of the United 
States (section 1014) for the purpose of removing appellants from the Southern 
district of Ohio to the Northern district of Texas for trial under certain in- 
dictments alleglng violation of section 10, par. 3, of the act to regulate commerce 
(1 Supp. Eev. St. p. 687). The one case Is an appeal from an order made in 
the district court of the United States for the Southern district of Ohio, direct- 
Ing the removal of the appellants for trial to the Northern district of Texas, 
The other is a proceedlng in habeas corpus, whereby the appellants sought 
to be dischargéd from custody under sald order, which was refused. Appel- 
lants were Indleted In the district court of the United States for the Northern 
district of Texas. The Indictment contains two counts. The flrst charges, in 
substance, that the appellants, under the name of the Ault Woodenware Com- 
pany, of the City of Cincinnati, county of Hamilton, and state of Ohio, did, 
on or about March 15, 1899, deliver woodenware of the weight of 15,000 
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pounds, tin slfters of the weight of 750 pounds, also tin sieves of the welght 
of 124 pounds, for continuons carrlage and shlpment from Cincinnati to Dal- 
las, Tex., by certain carriers, who dld then and there carry and transport the 
said woodenware, tin sifters, and tin sieves from Cincinnati to Dallas, over 
the route formed by them, the carriers belng subject to the sald act; said 
goods were then and there delivered to the carriers, and the défendants then 
and there, by the false and fraudulent représentation of same nnto sald car- 
riers, and by then and there falsely reporting same as being 15,000 pounds of 
woodenware, whereas, in truth, they, at the tlme of delivery, well knew 
that the merchandise eonsisted of three kinds above mentioned; that the 
défendants, by means of such bllling, false and frandulent représentations, 
and false reporting of the property as aforesaid, in violation of the act of 
congress and the several suppléments and amendments thereof, obtained 
transportation for the same at less than the regular freight rates then diily 
established under the said act to regulate commerce, then legally in force, 
for said continuons carrlage and shipment. The second count recites the 
freight rates established for the différent kinds of merchandise, but contains 
the same averments as to appellants belng of Cincinnati, Ohio, and charges 
the offense in the same terms as then and there committed. It also charges 
the delivery of the goods by the carriers at Dallas, as well as their trans- 
portation over said route, whereby the appellants, in the county of Dallas, 
State of Texas, were then and there, in the manner aforesaid, guilty of viola- 
tion of said acts. In the bill of exceptions It is agreed that appellants are 
and hâve continuously been résidents of Ohio, residing and doing business at 
Cincinnati, and that everything connected wlth the shlpment of the goods 
mentioned, except the carrlage and delivery, took place In the city of Cincin- 
nati, State of Ohio. 

Judson Harmon and Phillip Roettinger, for appellants. 

William E. Bundy, for the United States. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after stating the foregoing facts, delivered 
the opinion of the court. 

The question presented is, was such a charge and showing made of 
the commission of an offense against the laws of the United States 
in the Northern district of Texas as to warrant an order directing the 
appellants to be taken to that district for trial? The statute under 
cover of which the indictment is drawn reads as f ollows : 

"Any person and any offieer or agent of any corporation or company T^ho 
shall deliver property for transportation to any common carrier subject to the 
provisions of this act, or for whom, as consignor or consignée, any such car- 
rier shall transport property, who shall knowingly and willfuUy, by false 
billing, false classification, false weighing, false représentation of the contents 
of the package, or false report of weight, or by any other devlce or means, 
whether with or without the consent or connivanee of the carrier, Its agent 
or agents, obtaln transportation for such property at less than the regular 
rates then established and in force on the Une of transportation, shall be 
deemed guilty of fraud, which is hereby declared to be a misdemeanor, and 
shall, upon conviction thereof In any court of the United States of compétent 
jurisdiction within the district In which such offense was committed, be sub- 
ject for each offense to a fine not exceeding $5,000, or imprisonment in the 
penitentiary for a term of not exceeding two years, or both, in the discrétion 
of the court." 

This act nndertalîes to deflne the crime, and provide for the punish- 
ment of certain persons who shall, by means of the fraudulent prac- 
tices described in the act, obtain transportation for property at less 
than the regular rates. The act defines certain classes of persons 
who are amenable to its provisions, and they are: (1) Any person, 
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offlcer, or agent of any corpomtLoji op Company wlio Bhair deliver prop- 
erty for transportation ; (2j^ an^' person, ofQcer, or agent of any cor- 
poration or coihpany for wiidni^' as consignor or consignée, any such 
carrier shall transport property.r If either of thèse classes of persons 
shall knowingly and willf ully, by false billing, etc:, obtain transporta- 
tion for such. property at less than tbe regular rates, they shall be 
deemed guilty of fraud. 

The acts charged against th« appellants in both counts are misrep- 
resentations by false billing and classification of the property de- 
scribed, delivered by them to the railroad company at Cincinnati for 
transportation from tiiat city to the city of Dallas, Tex., by which 
mëans transportation between sàîd cites was obtained at less than 
the regular established rates. It is apparent from the reading of the 
act that the object thereof is tO prevent shippers from obtaining 
undue aldvantage by procuring trtosportation for their property over 
interstate Unes at less than the regular rates which are charged 
others similarly engaged. The shipper is to be punished whether he 
acts with or without the consent or connivance of the carrier or its 
agents. The reading of the indictment, as well as the fact stated in 
thé bill of exceptions, shows that the acts alleged to hâve been com- 
mitted by appellants were ail done and performed in the city of Cin- 
cinnati, in the Southern district of Ohio. The false représentation 
of the character of the goods, the delivery for transportation, and 
every act directly alleged to hâve been done by appellants took place 
in that jurisdiction. It is claimed on the part of the government 
that, whilè this may be true, the crime was not completed in the 
Southern district of Ohio, but that it required transportation of the 
goods, and that the term "transportation" is to be taken, in its ordi- 
nary signification, as meaning the carriage of the goods, and that thia 
carriage was not completed untll the goods reached their destination 
at Dallas; that, therefore, the offense would be committed only when 
this transportation beyond state lines is completed; and the case then 
comes within the provisions of section 731 of the Revised Statutes of 
the United States, which provides: 

"When any offense against the United States Is begun m one Judlclal circuit 
and completed In another, it shall be deemed to bave been committed In either, 
and may be dealt wlth, inquired of, tried, determined or punished in either 
district, in the same manner as if it had been actually and wholly committed 
therein." 

This section was intended to provide for that class of cases where 
the crime is not completed in one district, but a separate and dis- 
tinct act of commission essential to the crime is committed in another 
district, in which case the statute provides that prosecution may be 
had in either district. That class of cases is illustrated in the case 
of In re Palliser, 136 U. S. 357, 10 Sup. Ct. 1034, 35 L. Ed. 514, in 
which the offense charged was an offer of money contained in a letter 
mailed in New York and addressed to a postmaster in Connecticut, 
and where the suprême court held that the offense continued to be 
committed in Connecticut. It was there that the act of the accused 
operated upon the mind of the postmaster. There it was that he 
received the proposai, and the criminal act became effective. Horner 
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T. U. S., 143 U. S. 207, 12 Sup. Ot 522, 36 L. Ed. 126, is of the same 
nature; the offense being delivery of mail containing lottery circu- 
lars. The delivery actually occurred in Illinois, to which state the 
circular had been mailed. The offense was held to be triable there. 
In order to sustain the government's contention, it is apparent it 
must be held that only after the transportation of the goods to their 
destination is the crime complète. In other words, that part only of 
the offense bas been committed in the district where the participants 
in the offense were at the time when their acts of fraud and misrepre- 
sentation were committed. 

This brings us to consider what is the nature of the offense and 
where does it become complète. The thing aimed at in this section 
of the act is to prevent undue advantage which will accrue to a ship- 
per who obtains lowered rates by means of false classification, billing, 
etc. This rate is manifestly obtained where the goods are billed by 
the carrier for transportation. It is not the transportation of the 
goods which is prohibited and punished, but the obtaining of the 
transportation by means of false and fraudulent conduct, which is 
the gist of the offense. What is it, then, to obtain transportation 
in the sensé of this statute? We think that false billing or other mis- 
representation of the goods, as stated in the act, which results in 
their being received by the carrier under a contract of carriage thus 
fraudulently obtained, is the obtaining of transportation within the 
meaning of the statute. Then the fraudulent conduct of the shipper 
bas borne its fruit, and every act and intent which , constitutes the 
offense is complète. It is urged that transportation of the goods to 
the full measure contracted for is necessary to constitute the crime. 
This argument ignores the fact that the punishment is not so much 
on account of the transportation as for the wrongful conduct which 
bas obtained it. Ordinarily, a delivery to the carrier is a delivery 
to the consignée. Every act which the consigner can do about the 
goods, ail représentations which he can make concerning them, the 
weight and classification thereof , are complète, and the goods tumed 
over to the carrier for the consignée. Thed the crime has been ac- 
complished which the statute seeks to punish, namely, obtaining by 
the shipper of transportation at rates which others in a similar busi- 
ness, who pay the regular rates, do not secure. If the transportation 
must be to the point of destination, then an unforeseen accident, 
which might prevent the carrying of the goods through, would con- 
done the offense, although the accused had committed every act and 
obtained everything the statute requires in order to make ont the 
offense. If such is the transportation contemplated in the act, then 
the discovery of the fraud by the carrier, after carriage partially com- 
pleted, wlth conséquent refusai to take the goods to their destination, 
will render the crime incomplète. If the goods are accidentally lost, 
is the crime any the less committed when ail the acts of the accused, 
with the intent and purpose to defraud, hâve concurred to complète 
the offense? We do not think such was the intent and purpose of 
congress in enacting this law. Its purpose was to reach and punish 
the person guilty of the things named in the statute who should there- 
by obtain transportation for his goods. This conclusion is in harmony 
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with the provision of the statute which requires tliat the person 
gailty of such fraud shall, upon conraction thereof, in any court of 
the United States of compétent jurisdiction within the district in 
which such offense was committed, be subject to a fine and imprison- 
ment. This proTision shows the intention of congress to punish a 
crime wliich is committed in a district wherein jurisdiction is given 
for its punishment. In passing this aet congress was regulating in- 
terstate commerce. It had power to legislate upon this subject only 
on interstate lines, and, recognizing this, it is set forth in the act 
that its provision shall not apply to transportation of passengers or 
property wholly within one state, and not shipped to or from a for- 
eign Qountry, state, or district. Such transportation may be through 
a number of districts, but congress has given jurisdiction for punish- 
ment of the crime in the district in which the offense is committed. 
It must hâve been in the contemplation of congress tliat the fraudu- 
lent représentations may be made in one place, and the transporta- 
tion, in the sensé of actuai carriage, obtained as a resuit thereof, may 
be to a state or district remote from the place of delivery, and through 
a number of districts of the United States. If it was oontemplated 
that the crime could only be committed when the carriage contracted 
for was concluded, quite a différent provision would hâve been insert- 
ed tlian the one requiring punishment in the district where commit- 
ted. Congress, in passing this act, and providing for the place of 
trial and punislmient in a single district, evidently contemplated the 
consummation of the offense at the place where the goods are billed 
by the shipper and the delivery for transportation takea place. It is 
said this part of the statute providing for the place of trial is nothing 
more than an enactment of the constitutional provision which re- 
quires that in criminal prosecutions the accused shall enjoy the right 
to a speçdy and public trial by an impartial jury in the district where 
the crime v?as committed. We are imable to see the purpose which 
congress could bave had in thus undertaking to re-enact this consti- 
tutional provision. Nothing can be added to the force of the statute 
by repeating a provision which no statute can ignore, and a constitu- 
tional req^irepient with which congress must be assumed to hâve 
been familiar. If the construction of this statute can be regarded as 
donbtfui, — ^and eminent judges in this circuit hâve reached différent 
conclusions concerning it, — we should strongly incline to that in- 
terprétation which is in hannony with the common law and constitu- 
tional requirements deemed essential to the rights of persons accused 
of crime. This construction is in harmony with the common law, 
wherein it was required that the jury should be from the vicinage, and 
with the constitutional requirement that trial shall be by jury and 
in the state where the crime shall hâve been committed. True, this 
constitutional provision only undertakes to secure the right of trial 
where the crime has been committed, and, if the offense in this case 
has been committed in the remote district to which the goods were 
transported, then no constitutional right is infringed by requiring the 
offenders to be tried in such district. We think it entitled to weight, 
however, in constrning this statute, that the interprétation hère given 
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provîdes for a trial at the scène where thé criminal acts were com- 
mitted, where the witnesses inust necessarily live, where the accused 
can be tried without removal to great distances, and where good 
character may beneflt the accused. If the carriage of the goods was 
the thing aimed at in this statute, and such waa to hâve been deemed 
fraudulent per se, the crime might be regarded as a continuing one. 
As we hâve already said, it is the obtaining of the transportation by 
the acts denounced in the statute which is the gist of the offense. 
Other cases of offenses commenced in one district and completed in 
another are referred to by counsel, 'but they do not seem to us to 
assist in the détermination of the case at bar. 

For the reasons herein stated, we think the offense charged was 
committed within the Southern district of Ohio, and that the learned 
court erred in ordering the appellants into custody of the marshal to 
be transported to the Northern district of Texas, and in refusing to 
discharge the appellants in the proceeding in habeas corpus. Both 
judgments will be reversed, and the appellants discharged from fur- 
ther custody. 



FULLER y. HUFF et aL 

(Circuit Court of Appeals, Second Circuit. July 5, 1900.) 

No. 157. 

1, Tradb-Nambs— Dbscbiptitb TBtiMs— Protection against Unfaib Compé- 

tition. 

The long-continued exclusive use of a trade-name, although primarily 
intended to be descriptive of the quality of a product, entitles the user to 
protection against its unnecessary adoption and use by another which is 
caleulated to deceive pui'chasers; the use havlng been retained for that 
purpose. 

2. Same. 

The complalnant had for 18 years made and sold food products under 
the namé "Health Food Company," which had during such time become 
wldely known and Identifled with his products, when another manufac- 
turer of simllar products adopted the name "Sanitarium Health Food 
Company." Meld, that although the use of the latter was accompanied by 
no simulation of packages, and the place of manufacture ehown thereon 
was différent, it waa caleulated to deceive purchasers and constituted un- 
fair compétition, there being no necessity for Its adoption.i 

S. Bamb— Soit por Injdnotion — Proop op Actual Déception. 

Where the simulation of a complainant's trade-name by défendant le 
manifestly llable to deceive, It Is not necessary for complalnant to show 
that purchasers hâve actually been decelved, to entltle hlm to relief. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Charles G. Coe, for api)ellant. 
Thomas B. Kerr, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judgea. 

lUnfair compétition ln"trade, see notes to Seheuer T. MuUer, 20 G. C. A. 
165; Lare v. Harper & Bros., 30 O. 0. A. 376. 



142 104 EEDÉRAL IlEPOETER. 

SHIPMAN, Cipcuit Judge. The complainant, Frank Fjaller, a citi- 
zen of New Jersey, commenced in tàe year 1875, undertlie name of 
"Health Food Conjpany," to sell in the city of New York cereal prod- 
ucts prepared f Or feod, and has çontinued to the présent time in that 
business and in the use of the same name, under which he has exten- 
sively advertiaed hi& goods by circulars, and in newspapers and maga- 
zines, at a cost of frona |75,000 to $1<)0,000. He has established agen- 
cies in Brooklyn, Chicago, Boston, Washington, Philadelphia, St. 
Louis, and Oakland. The name "Health Food Company" is displayed 
prominently upon the packages în which the various articles are pre- 
sented to the consumers. About 50 différent articles hâve been thus 
placed upon the markèt. The business has become large, and the 
name is unquestionably valuable tô the complainant. In October, 
1876, John H. Kellogg took charge, and has çontinued to be in charge, 
of the institution populaHy kaown as the "Battle Creek Sanitarium," 
biit incorporated in pursuance of the laws of the state of Michigan, 
in 1867, under the name of the "Health Eeform Institute." This cor- 
poration is the owner of a large sanitarium, having branch institu- 
tions at various places, and has established in this country and else- 
where suborganizations for the promotion of charitable and mission- 
ary work.. 'fiie Battle Creek Sanitarium recommended to its patients 
particular kinds of cereal foods, and entered upon the business of 
manufacturing and selling thèse articles under the name of "Sani- 
tarium Foods." In 1881 19 différent articles were made. In 1888 the 
business of f ood manufacture was maàe a separate department, under 
the name of "Sanitarium Food Company," which advertised itself in 
April, 1893, as "Sanitarium Health Food Company." The reason 
for this, and a subséquent change of name, which preserved the words 
"Health Food Company," is stated by Kellogg in his déposition as fol- 
lows: 

"In April, 1893, our advertiBement appears In Good Health, over the busl- 
nesa name of 'Sanitarium Health Food Company.' This name we were led to 
adopt by the action of pne of bur old employés, who, leaving the Institution, set 
up in business in the sàme tdwn, advertlsing himself under the name of the 
'Battle Creek Health Food Qpmpany.' As aWte a large proportion of our mail 
had for years been addressiçfl' tç ils aS thë 'Battle Creelc Health Food Company,' 
we found this action a serloué ànnoyance, àpd objected to it, with the resuit 
that an àrbitration was agreëd upon, the result of which was that the party re- 
ferred to was requlred to change his name, irhlch he did, adopting the title 
the 'Battle Creek Bàkery Company.' We then added the word 'Health' to 
our business announcement, making It 'Sanitarium Health Food Company.' 
Our salesmen, hôTveVer, in Intrdduclng our foods, so cbnstantly made use of 
the term 'Battle Creek Sanitarium' In descrlblng our foods, to distinguish be- 
tween our institution and numçrons other sanltariums, we flnally, some two 
or more years ago* still f urther extended the business title of our f ood depart- 
ment to its présent form,— the 'Battle Creek Sanitarium Health Food Com- 
pany.' Our purpose in adopting the words 'Health Food' in our name was to 
protect ourselves against parties who sought to pirate the extensive business 
which we had built up, by assuming a name similar to ours, and making slml- 
lar goods in the same town." 

Their packages and cartons hâve the name "Health Food Co." in 
conspicuous type, preflxed by the word "Sanitarium," and in smaller 
type the words "Battle Creek, Michigan," under the name. The pack- 
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âges do not imitate or resemble in extemal appearance the dress of 
the packages of the complainant. 

In October, 1896, a retail grocers' f ood exhibition was held at the 
Grand Central Palace in New York City. The complainant exhibited 
his products at a booth, under the prominently displayed name, 
'•Health Food Company." About 15 or 20 feet distant the défendant 
Barton Huif, a citizen of the state of New York, as agent of the 
Health Reform Institute, exhibited its wares, and upon its booth was 
a placard containing the words "Health Food Company," in large 
letters, under the words "Battle Creek Sanitarium." The complainant 
remonstrated with Huff against the use of "Health Food Company" 
as an infringement of the complainant's right, and threatened a suit. 
Huff said that he would bring the représentation to the attention of 
the officers of the Health Food Department, but the use of the name 
did not cease. The food business of the défendant under its last name 
is extensively advertised, and, when the testimony was being taken, 
was said to amount to from |260,000 to P00,000 annually. The cir- 
cuit court dismissed the bill upon the ground that the defendant's 
name was clearly distinguishable from the complainant's business 
name, and was not an unlawful appropriation. 99 Fed. 439. 

The term "Health Food" means healthy food, or health-producing 
food, and is therefore descriptive of quality, and cannot be a technicsd 
trade-mark, either with or without the word "Company," any more 
than the words "Nutritions Wine" could be a valid trade-mark. If a 
case against the défendant exists, it is one of unfair compétition; 
and the law upon the subject of the adoption by a competitor of 
names or words descriptive of quality, which hâve previously become 
trade-names, and which adoption will constitute unfair compétition, is 
correctly stated by the counsel for the défendant as follows: 

"When such a mark, name, or phrase has been so used hy a person In con- 
nection with his business or articles of merchandise as to become identified 
therewith, and indicate to the public that such articles emanate from him, the 
law will prohibit others from so using It as to lead purchasers to belleve that 
the articles they sell are his, or as to obtain the beneflt of the market he has 
built up thereunder." 

The same statement of the law is contained in the case of Redda- 
way V. Banham, App. Cas. 199, decided by the house of lords in 1896, 
in which it was held that "one person was not entitled to pass off his 
goods as those of another by selling them under a name likely to de- 
ceive purchasers, whether immédiate or ultimate, into the belief that 
they were buying the goods of the former, although the name was, in 
its primary sensé, merely a true description of the goods." The sub- 
ject of the unlawful use by competitors of the name under which a 
rival has previously presented himself to the public and has gained a 
business réputation, although the name is not strictly a trade-mark, 
and is either geographical or descriptive of quality, has been fre- 
quently of late before the courts, which hâve demanded a high order 
of commercial integrity, and hâve frowned upon ail fllching attempts 
to obtain the réputation of another. Lee v. Haley, 5 Ch. App. 155; 
North Cheshire & M. Brewery Co, v. Manchester Brewery Co. [1899] 
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Appi Cas. 83; City of Carlsbad v. Ètiteow, 18 0. 0. A. 24, 71 Fed. 
167; American Waltham Watch Co. v. United States Watch Co., 
173 Mass. S5, 53 N. É. 141, 43 L. E. A. 826; Block v. Distributing 
Co. (C. G.) 95 Fed. 978. 

Thç, qtieetion, therefore, is, is tbe real defendant's use (for it is 
manifest that the Michigan corporation ià the real défendant) of the 
words"Healtli Food Gompaiiy," in connection with the words used 
as a prefix and suflax, sncb a use as is likely to deceive consumers into 
tlie belief tliat tbey were bliying the complàinant's goods? It is to be 
observed that the fréquent insignia of an intent to deceive, viz. the 
copy or the imitation, more or less close, of the dress of the com- 
petitor*» packages, are absent in thls case; but if a trade-name bas 
been so îdentifled with thë business of a manufacturer as to inform 
the public that the name upon goods means that they are the product 
of that person, and another subsequèntly adopts and displays the 
name, it is not material that he bas not àlso adopted the particular 
dress in which his predecessor bas presented bis goods. Hier t. 
Abrahams; 82 N. Y. 519. Thecomplainant had used the name for 18 
years before the défendant assumed it, had acquired an extensive 
business under it, and had èBtablished agencies for his goods in six 
or seven Fastem and WeSteim cities, whîle ail that the consumer 
knew of the complàinant's gôbds was that they were presented to him 
as the products of the Health Food Company. The défendant an- 
nounced its goods in 1881 as "Sanitarium Foods," advertised them 
also as "Im^lid Foods," and ivaited until 1893 before they were pre- 
sented as the products of thé Sanitarium Health Food Company. The 
reason for the adoption of this name was a désire to forestall its use 
by any one else, thus recognizing the benefit from tha name and the 
advantage from priority in its use. Three years after, it knew that it 
had long been prominently used by, and was the sole business name 
of, the complainant. The défendant nbw so coveted the name as to 
détermine not to relinquish it, and eontinued its use despite remon- 
strance. The benefit to the corporation was derived from the famili- 
arity with the name on the part of that portion of the public which 
used this class of goods. It is said, however (and the circuit court 
yielded to the défense) that the name is presented to the public with 
such accompanyin^ assertions in regard to the manufacturer of the 
goods and the pladé of the manufacture that the consumer need not 
be deceived. In the class of cases in which a manufacturer is using 
his own name, or the name of another person which bas become 
generic, this défense is of grëat ralue, because it is the duty of the 
user to make any incTi table harm as light as possible. Singer Mfg. 
Co. T. June Mfg Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118. 
The question in this case is, however, whether the simple use of the 
name, although with préfixés or suffixes, is not "likely to deceîve 
purchasérs." The history issigniflcant in regard both to the motive 
of the Michigan corporatioû in retainîng its occupancy of the name 
and the probable effect of a permanent rétention. After it had pre- 
sented its goods to the public for years under the name "Sanitarium 
Foods" and 'Invalid Foods,'" there was no necessity for an abandon- 
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ment of the former names, under which it had confessedly obtained 
suceess, and by which it was well and favorably known by its custom- 
ers. The adhérence to the new name to the extent of guarantying 
productions to its purchasers against suits indicates the pecuniary 
beneflt which was expected to ensue f rom the adoption of a name to 
which consumers had long been accustomed, and the persistence in 
the use also indicates the pecuniary injury which was liable to come 
upon the complainant. The case is not one where the Michigan cor- 
poration must use to a certain extent the name of the complainant, 
and it is not, therefore, one of damnum absque injuria. It is the case 
of an annecessary use of a name long previously used by another in 
the same business, and in the récent décisions, by courts of last resort, 
apon the right to the use of trade-names, although geographical or 
descriptive in their primary meaning, great importance is given to 
mère long-continued and exclusive priority of use. North Cheshire 
& M. Brewery Co. v. Manchester Brewery Co., supra; American 
Waltham Watch Oo. v. United States Watch Co., supra. It was 
not necessary for the complainant to attempt to discover whether a 
purchaser had been actually deceived, for a manifest liability to dé- 
ception exists. Taendsticksfabriks Akticbolagat Vulcan v. Myers, 
139 N. Y. 364, 34 N. E. 904; Manufacturing Co. v. Traîner, 101 
U. S. 51, 25 L. Ed. 993; Biscuit Co. v. Baker (G. C.) 95 Fed. 135. 
Although the intent of the defendant's principal when it commenced 
to nse the name "Health Food" may hâve been innocent, the con- 
tinuance, after it had learned of the complainant's prior use, indicates 
its deliberate intention to use the name without référence to the com- 
plainant's possible prior rights. Orr v. Johnston, 13 Ch. Div. 434. 
The decree of the circuit court is reversed, with costs, and the cause 
is remanded to that court with instructions to enter a decree for in- 
junction against the défendant Barton HufE in accordance with the 
prayer of the bill, with costs. 
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PtTTNAM T. THE MANITOBA et aL (two cases). 

(District Court, S. D. New York. September 20, 1900.) 

1. Bhippinq— Damage to Cargo— Hahter Act — Efficient Cause op Loss. 
To entltle ttie slilpowner to exemption from liability under the third sec- 
tion of the Harter act, the damage must hâve "resulted" from the causes 
thereln specified. If the causes of the loss are several, one of which is 
négligence of the carrier not within that section, and that négligence, and 
not the sea péril, would, under the settled rules of construction as between 
shîp and shipper, be deemed the efficient cause of the loss, then the ex- 
emption of the statute does not apply. 

8. Same— Damage to Cargo— Unpastekbd Porthole — Sbaworthinkss. 

The steamer M. carried case goods in a between-declcs compartment in 
which was a port 8 or 10 feet above the water Une. While on a voyage 
from New York to London this port was found open, having let In sea 
water which damaged the cargo, as the port had been unfastened at the 
Inception of the voyage. The compartment was fllled with case goods, 

IM F.-IO 
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80 that In order to close therport froœ ttie Inside durlng the, voyage It 
would hâve been necessary' tci open a .Mtdh that waa battenect'down knd 
remove cargo In order to g'ët' to the pbi-ti Evidence v?as givfeù that the 
port had been once closeff by; the carpenter when the loadiflg began, and 
the cause of lis being aftçri^iMjrda opened during loadlng dld apt satlsfac- 
torily app^ar; the most prpbaWe surmise being that.it was done by 
worismen engagea in stowmg fhe cargo; who afterwafds forgot to re- 
fasten the port. MelA, that the 'open portât the beginning of the voyage, 
the condition of which was tinknown to the offlcers of the ship, made the 
ship unseaworthy a» to cargo stowed in that eompartment, slnce knowledge 
that such a port is open Is one of the indispensable requisit^s and condi- 
tions for cîosing it when necessary during the voyage. 

3. Samb. 

The failure of the owner to maintain a wateh on the ports durlng load- 
lng, and the négligence by which the port was suffered to remain open 
when the ship sailed, held a failure "In proper stowage, care and custody" 
wlthin the flrst section of the Harter act. 

4 Samb— Harter Act— "Manasembî't of the Ship." 

MeU, that whether the term "management of the ship," wlthin the thlrd 
sectltiin of the Harter act does or does not Include the care of the ports in 
the Immédiate préparation for the voyage, négligence in; the care of the 
ports^ so far as necessaj:y to seaworthiness, is not excused, by that sec- 
tion, because the shipowner is himself made answerablè by that section 
for due diligence in the fitness of the cargo compartméhts, including the 
closing of the ports or Other acts necessary to seaworthiness of the ves- 
sel> so that he is answërable for a failure by any of hls servants in that 
regard, 

5. Samb— Bill of Ladino— Bxkmption of " Robbers " and " Barbatrt. " 

It was urged that the port had been opéned felonlously in an attempt 
at theft; held, (1) that there was no sufflcient évidence of such acts, and (2) 
quserei whether in any event the exemption of "robbers^' and "barratry" 
: eoiild be extended beyond tbe direct and proxlmate conseauenees of ac- 
çomplished acts of thçft :or robbery. or to mère incidents of such attempta 
unacçompllshed, which diligence Ti^ould hâve avoided. 

6. Samb— BilTj op LadIïtg— Exemption for Latent Dbpects. 

'tbe blll of ladlng eifelopted the carrier for "latent defects even existlng 
hefdre shipment or sailiUg on the voyage; held, that an open port, though 
unlinown to the master before salling, was not such a "latent defeet" 

7. Same— Damage to Cargo- Bill of Ladino— Exemptions to Applt "Dur- 

ing LoADiNQ "—Harter Act. 

A blll of lading provlded thàt the exemptions thereln "shall apply not 
only durlng the loadlng and voyage, but durlng the discharge and imtll 
the goods are actually dellvered to thé consignée"; held, that the shlp- 
owners' exemptions we^e not thereby extended in this case, slnce the biil 
of ladlng in àdopting linl^^'the Harter act exemptions In tiese respects, 
expressly excluded ail .losses resulting from négligence In regard to sea- 
worthy conditions. 

In Admiralty. 

Coflway & Westbrook (Hârrington Patnam, of counsel), for libelant. 
Corivers & Kirlin, for claimant. 

BEOWN, District Judge. On a voyagé of the steamsMp Manitoba 
from New York to London in June, 189G, some cases of cigarettes 
belonging to the libelant, stowed in compartments Nos. 3 and 4, be- 
tween-decks, were damaged by aea water, which came in through an 
unfastened port. The libel was flled to recover the damages, alleging 
négligence and unseawoï^tbiness, wtich the answer dénies, averring 
that the port was properly closed and fastened, but af terwards wrong- 
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fully opened by the servants of the stevedores (who were brought in 
as défendants under the flfty-ninth rule), and setting up exemptions 
under the bill of lading and also under the Harter act. 

The Manitoba is a flrst-class twin screw steel steamer, built in 1892, 
445 feet long, by 49 feet beam, with four decks, 5,672 tons gross regis- 
ter, and engagea in carrying passengers and freight between New 
York and London. 

Compartments 3 and 4 in the between-decks were not separated. 
In those compartments there were two hatches, and on each side four 
portholes. The second port forward of the aft bulkhead on the star- 
board side was the port through which the water entered. It was 
from 8 to 10 feet above the water line, about 2 feet below the deck 
above, and was abreast of hatch No. 4. It was provided with a 
glass door swinging horizontally, and an inside cast-iron door, or 
dummy, or dead-light, as it is variously called, swinging downwards 
from the top; each door when properly closed was water-tight. A 
room in the between-decks about 8 feet by 10, nearly under hatch 
No. 3, was partitioned off and partly fliled with passengers' luggage. 
Two days before the steamer reached London, when off the Scillys, 
the floor of that room was found wet, as well as the deck adjoining. 
As the cargo was stowed up to the beams or nearly so, the exami na- 
tion of the ports for the purpose of discovering the cause of the 
leak, was made from the outside of the ship, when it was found that 
îhe port in question, though apparently closed, could be pushed in- 
wards about four inches. The port being so much above the water 
line, and the sea being then smooth and the weather mild, it was not 
deemed necessary to fasten the port for the rest of the voyage, and it 
was left as it was until arrivai at London on the 24th, when upon an 
inside examination it was found that the lugs of the glass door and 
of the iron dummy of the port were unfastened and hajiging loose. 

On the second day out the vessel had met high head winds and a 
heavy sea, causing her to roll and pitch heavily for about 24 hours, 
and to take in great quantitiea of water forward. There are numerous 
entries in the log to this effect. The rolling of the ship in that rough 
weather would no doubt force sea water through the unfastened port, 
and it is conceded that this was the cause of the damage. The vessel 
on arrivai had a list to port ; both scuppers on that side in compart- 
ments 3 and 4 of the between-decks were stopped up, and there was 
a foot of water above the dunnage on the port side. The flow of 
water through the port, and its swashing back and forth in the rolling 
of the steamer, are sufQcient to account for the damage. 

I think it must be found upon the évidence, that this port was duly 
closed with the other ports at the time when the loading of cargo com- 
menced in compartments 3 and 4 of the between-decks, at about 
4 or 5 o'clock in the afternoon of Friday, June 12th. The loading 
of ail the holds was completed by the stevedores at midnight of that 
day, and the vessel sailed at 9 o'clock the next day, after taking some 
cattle on board that morning. The ordinary practice is, that before 
loading a compartment the ship's carpenter or his mate shall caref ully 
inspect the ports and see that they are properly fastened. The evi- 
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dence shows that when the stevedore's men began to load compart- 
ments 3 and 4 in the between-decks, the carpenter was called on to 
close the ports, but that being busy with caulking the bridge, he sent 
his maté, Mitchell, an experienced man, to close them, in company 
with Muîrhoad, the third oflacer. Mitchell testifles that when he 
began to close the ports between-decks, the stevedores were still en- 
gaged in loading the lower hold of No. 4 compartment. The testi- 
mony is most explicit that Mitchell examined every port and properly 
fastened every one with a spanner. The third oflûcer testifles that 
he went along with Mitchell and with his own hands tried every port 
and found every one screwed up fast. The carpenter testifles that 
before 6 o'clock he himself went down and examined them ail again 
except the aft port, which was then blocked up by cargo, and found 
them tight. The third ofQcer reported to Luckhurst, the chief ofiicer, 
that the ports had been properly fastened, and the chief offlcer him- 
self also went into the compartments and saw that the ports were 
closed. The fourth oAScer testifles that at about 4 p. m. he casually 
went into No. 3, and tried ail the ports with his hand, before any 
cargo was stowed theré, and found the ports ail closed (this was 
probably on his second vîsit, not thé flrst); that afterwards at supper 
time between 5 and 6 o'clock he went there again, and saw the 
carpenter corne in and examine the ports and that he then told the 
carpenter that they were ail closed. Two of the stevedore's men 
testify to seeing both the carpenter and his mate trying the différent 
ports. No stronger direct évidence could well be produced of the 
due closing of the port in question, and that it was seen to be closed 
as late as about 6 p. m. of the evening before sailing, and after the 
cargo had been partly stowed in the after part of compartments 3 
and 4. 

The libelant's counsel cites passages in the testimony indicating 
that aome goods were stowed in place in the between-decks near the 
aft bulkhèad before the ports were closed. But thèse passages do 
not prove that the port in question 6r any of the ports were blocked 
by cargo before being closéd as stated by the wîtnesses above referred 
to ; nor do they prove any substantial departure f rom the custom to 
close the ports before loading a compartment. The aft port near the 
bulkhèad, which was blocked When the carpenter tried them, was in 
fact closed. lîie port in question, the one next forward of it, was 
situated 23 feet forward of the aft bulkhèad in that compartment, 
i. e. about oûé-ithird the whole length of NoS. 3 and 4 compartments, 
and it was high up near the beams above; so that it is clear from the 
évidence that at the time when the ports were closed and examined 
by the différent witnesses, no such amount of cargo could hâve been 
taken into the between-decks as to obstnict access to this port, or a 
perfect observation of its condition. The fourth offlcer says that 
when the last examination was made by the carpenter, only about 8 
feet of space at the rear was fllled up with cargoJ While it is possible 
that this port might hâve been raissed by ail thèse witnesses, it is 
in the highest degree improbable; and it is scarcely crédible that the 
two nuts of the port could hâve been off and the lugs left hanging 
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down unfastened, without attracting attention upon even the most 
casual inspection, or that they could hâve escaped the notice of the 
tliird offlcer and the carpenter's mate and aiterwards of the carpenter 
himself, when each of them made it his spécial business to see that 
the ports were closed; and their testimony is corroborated by four 
other witnesses. 

The respondent contends that the port was afterwards, during load- 
ing, wrongfully unfastened, either by some one of the stevedore's 
men for air and ventilation, as set up in the answer, or by eome per- 
son unknovpn for the purpose of pilfering cigarettes from the boxes 
and passing them through the port to a confederate outside. This 
last theory, which was suggested at the trial, is based upon the fact 
that at about the same time complaints vrere received of cigarettes 
missing from similar cases shipped on other steamers of this line, and 
upon the further fact that the situation of the port in question was 
such aa would be likely to be availed of by persons of thievish intent, 
as it was above the string pièce of the -wharf where the steamer lay, 
and beneath the gangway planks leading ofiE the ship, so that opéra- 
tions through that port would be partly screened from observation. 
The third offlcer also says that on arrivai at London one of the cases 
near the port was found out of place, "right on top of the others," 
suggesting an interrupted attempt at pilfering after the loading 
around that port was completed. Whatever the circumstance re- 
ferred to by him may hâve been, it might arise from varions causes, 
and standing alone is not sufflcient évidence of intended theft. But 
I do not comprehend his testimony on this point. As the space was 
fllled up with boxes as high as they would go in, I do not understand 
how any one box could be put "right on top of the others." There 
could be no such displacement in the top tier; and the port was so 
high up that only the top tier of boxes prevented the glass port from 
beiug shoved in more than four inches when discovered; while the 
fact that the port could be opened no further, shows that the top box 
was in place next to the port. This fact is further inconsistent with 
the theory of intended theft; since when the top tier was in place, 
there were only four inches of dunnage space between the box and the 
port, and that was insufScient for opening the port either with a 
spanner, a cargo hook, or a pièce of dunnage as suggested. 

However opened and by whomsoever done, the port must hâve been 
opened early in the loading of compartments 3 and 4, before the upper 
tier of boxes was in place about that port, and before the box that 
afterwards prevented opening further was put in position. I do not 
flnd any actual fact or circumstance in the évidence distinctly sus- 
taining the theory of intended theft, though that may be possible. No 
cigarettes were missing; no box was opened; none of the sailor men 
were seen in that compartment; no étranger was found there, nor 
any suspicions characters outside; the loading was completed by 
midnight and the hatches at once battened down; and after that, it 
was practically impossible for a thief to reach the port. I cannot 
give this theory, therefore, any higher status than an unproved possi- 
bility. 
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TliePë îs no direct évidence implicating any of the stevedore's work- 
mên. In compartinents 3 and 4'amidships tliere were four at work on 
each side. Tàe four from the starboard side, where thia port was, 
■were called as witnesses, and tliey ail say that they did not touch the 
port or see it open while loading, though two testlfy that they saw the 
carpenter's mate and the third oflQcer at work closing the ports. Ail 
the stevedore's men knew that they had no right to touch the ports 
after they were closed and woùld be liable to discharge if they did. 
The four who worked on the port side were not called. 

On the other hand, no persons other than the stevedore's men and 
the ship's oflacers were seen or known to be in compartments 3 
and 4 between 4 p. m. and midnight. The évidence seems to ex- 
clude the probability of any outsider being there. None of the crew 
had any business there and none of them were seen there. It was a 
night in June, hot and stifling; grain in bulk was loading in the lower 
hold of No. 4 compartment by a spout, making a suffocating dust, as 
Tribe says, in the between-decks; and one of the stevedore's men en- 
gagea in that work complained of the dust and heat, and objected to 
the closing of the ports on that account. Mitoh. Mar. Eeg. pp. 72, 73, 
85, 86, 96. The officers assigned to the watch there were more or 
less absent, and, as is évident f rom their testimony, they did not main- 
tain a strict watch on the men or the ports. TherO was opportunity, 
therefore, which the ofiQcers admit, for any of the workmen wishing 
to open the port to do so unobserved. • The most probable surmise, 
therefore, is that the port was opened by some of the workmen for 
relief from the heat and dust at about the time of their return from 
supper at 7 p. m. with the intent, likèly enough, to close the port be- 
fore leaving, but afterwards forgetting to do so. In the absence of 
ail direct évidence against the workmen, however, thèse circum- 
«tances, though highly suspicions, are not suflScient, I think, in view 
of other possible explanations, to warrant a decree against them. I 
can only find, therefore, that wMle this port may possibly hâve been 
originally passed by the officers as apparently securely fastened when 
it was not, it is more probable that it was duly fastened before load- 
ing, and afterwards opened during loading by some person not ascer- 
tained. 

2. The ship as a commoQ Carrier, is liable for the cargo damage 
unless it was caused by sea périls without the ship's fault, or unless 
she is exempted by some provision of the bill of lading, or by the 
Harter act (Act Feb. 13, 1893). The bills of lading put in évidence 
except — 

(a) "Loss or damage occasioBed * • • by barratry of the master or 
crew; by robbers; by latent defects in huU even exlstlng before shipment or 
sailing on the voyage, provldéd the cwners hâve used due diligence to make 
the vessel seaworthy." 

(b) Both also provide that the shipment "is subjeet to ail the terms and 
provisions of and ail the exemptions from liability eontained In the Harter 
act." 

(c) One only of the bills of lading contains the foUowing: 

"The exceptions and conditions enumerated in this bill of lading shall apply 
not only during the loading and voyage, but during the discharge and until 
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the goods are actually dellvered to the consignée; and the persons handling 
the goods or grain in the ship * • * shall be deemed tlie servants of the 
shipowner." 

The open port, though unknown to tlie master on sailing, was not 
a "latent defect." The Phœnicia (D. 0.) 90 Fed. 118. If it was the 
resuit of an attempt at theft by some of the crew, though theft might 
hâve been a barratrous act (Insurance Co. v. Bryan, 26 Wend. 563; 
Spinetti v. Steamship Co., 80 N. Y. 71), still, inasmuch as no theft was 
accomplished, there was in fact no actual barratry; and the exception 
of "damage occasioned by barratry" does not seem to extend to a 
mère incident of an attempted act of barratry which was not accom- 
plished. And even if the term "robbers" in thèse bills of lading, in 
the absence of the usual term "thieves," could be construed as used 
in its most broad and gênerai sensé and aa including theft (Cent. 
Dict. 7), as used in Shakespeare's Unes, 

"Thieves for their robbery hâve authority when 
Judges steal themselves," 

— rather than in the limited technical sensé of a taking by open vio- 
lence only, still it is doubtful, I think, whether the phrase "loss or dam- 
age occasioned by robbers" could be extended beyond the direct and 
proximate conséquences of accomplished acts of theft or robbery, or 
so as to include ultimate conséquences which the ship's diligence 
would hâve avoided and dépendent upon subséquent navigation in 
heavy weather. 

3. The claim to exemption must, therefore, rest, I think, upon the 
provisions of the Harter act, which by référence are expressly adopt- 
ed in the bills of lading. Such a référence, it has been held, is 
équivalent to a récital in them of ail the provisions and exemptions 
of that statute (Dobell v. Steamship Rossmore Co. [1895] 2 Q. B. Div. 
408) ; so that thèse provisions and exemptions hâve hère the force both 
of statute and of contract. 

The récent décisions of the suprême court in the cases of The Carib 
Prince, 170 U. S. 655, 18 Sup. Ct. 753, 42 L. Ed. 1181; The Irrawaddy, 
171 U. S. 187, 18 Sup. Ct. 831, 43 L. Ed. 130; The Delaware, 161 U. S. 
459, 16 Sup. Ct. 516, 40 L. Ed. 771; The Silvia, 171 U. S. 462, 19 Sup. 
Ct. 7, 43 L. Ed. 241; and The G. K. Booth, 171 U. S. 450, 19 Sup. Gt. 
9, 43 L. Eld. 234, — ^have cleared away some previous doubts as to the 
construction and extent of this statute. 

In The Carib Prince it was contended that the former gênerai rule 
of law which made the owner answerable for the seaworthiness of his 
ship on sailing, was superseded by the obligation of due diligence only 
to make her so. But the suprême court in that case overruled that 
contention; and it appearing that the damage there reaulted from a 
defective rivet in a ballast tank, — a latent defect in construction, — 
and not from any danger of the seas or from any f ault or error in the 
navigation or management of the ship, which are the only exempted 
causes designated in the third section, the court held in that case (and 
the same rule no doubt applies to aU cases not speciflcally included in 
the third section), that the responsibility of the owner for absolute 
seaworthiness remained as before. 



152 104 FBD3BAI. RBFOSTBO. 

In The Delaware, tbe act was held not întended to affect tfie mutual 
rights and obligations ^f vessels in cases of négligent collisions; and 
similarly in The Irrawaddy, it was held that the act should not be con- 
strûed as effecting any change in the owner's previous inability to 
recover in gênerai average his sacrifices in rescuing ship and cargo 
from sea i)erils caused by the ship'a négligence, merely because his ex- 
emption by the act from liabîlity for that négligence might seem 
logically to give him a right of recovery; since the subject of gênerai 
average was not apparently within the contemplation of the act. 

In The Silvia, where an inside iron shutter to the port in a compart- 
ment having no cargo and easily accessible, but which ought to hâve 
been closed in stormy weather, was knowingly left open by the cîQcers 
before sailing, and no attempt was inade to shut it on the approach of 
bad weather, it was held that the vessel was seaworthy on sailing, 
and that the damage from sea water, which came in on the breaking 
of the glass port, resulted from "fault or error in the management of 
the vessel," for which the ship and owner were not liable. 

In The Q-. R Booth, the phrase "danger or péril of the seas" was 
critically considered, and held not to include a damage to cargo by 
the immédiate inflow of water upon it through a hole made in the 
side of the ship below the water line by an explosion without any 
fault of thè ship, inasmuch as the damage was there the immédiate, 
direct and necessary resuit of the explosion, without the intervention 
of any new or other agency discônnected from the explosion, as the 
primary cause. Eailway Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. 256, 

The supposition that the suprême court has held that in cases where 
the damage résulta from the spécifie causes named in the third section 
of the Harter act, the owner is still responsible for the absolute sea- 
worthinees of the ship as before, is I think mistaken. I do not flnd 
any such adjudication; and the terms of the third section as respects 
damages "resulting" from the causes named in it, are explicit to the 
contrary. See, also, The Irrawaddy, 171 U. S. 187, 18 Sup. Gt. 831, 
43 h. Ed. 130, at page 192, 171 U. S., page 833, 18 Sup. Cft., and page 
132, 43 L. Ed., per Mr. Justice Shiras. The question has not in fact 
b^en presented to the suprême court; not in The Garib Prince, be- 
caitse there the cause of damage was not within the third section at 
a^; and the Harter act as Mr. Justice Brown there said, "eut no figure 
in the case" (170 U. S. 655, 664, 18 Sup. Ct. 753, 757, 42 L. Ed. 1181, 
H87); not in The Silvia,:becau8e the ship was there beld to be sea- 
worthy, so that the question did not arise. As respects gênerai ex- 
pressions having ref erenpe to a différent state of f acts, the admonition 
of Mr. Justice Gray is pertinent, given in a still more récent case 
(Bardes V. Bank, 178 U. S. 524, 534, 4 Am. Bankr. B. 163, 172, 20 Sup. 
Ct. 1000, 1004, 44 L. Ed. 1175), quoting the language of Mr. Justice 
Curtis in Carroll v. Carroll's Lessee, 16 How. 275, 287, 14 L. Ed. 
936, 941, that "any opinion given hère or elsewhere, cannot be relied 
upon as a binding authority, unless the case called for its expression." 

In,, cases where the damage n;xïi8t be deemed to hâve "resulted," 
not from any d,efect in the ship or the condition of the compartments 
as the efficient cause of the loss, but from some one qv more of the 
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causes specified in th.e third section as th.e real and efficient cause, 
the ship and owner are by the express terms of the act made answer- 
able only for the exercise of due diligence to make tlie ship seaworthy. 
Such cases, though perhaps rare as compared with those in which 
négligence is présent as an efficient factor, may occasionally arise, 
as indicated by Mr. Justice Shiras in The Irrawaddy, supra, through 
strictly latent defects net avoidable or discoverable by the highest 
diligence or care, either in construction or in subséquent inspection or 
management. The causes for exemption speciâed in section 3, are 
flve, viz.: 

(a) Fault in the navigation of the vessel; (b) fault in the manage- 
ment; (c) error in her navigation; (d) error in her management; (e) 
"danger of the seas or other navigable waters." 

According to the criteria stated in The G-. K. Booth, supra, the di- 
rect and immédiate cause of the damage in this case was a "danger of 
the seas," viz. the excessive rolling of the ship in heavy weather, 
which caused sea water to be injected through the unfastened port. 
The rolling of a ship in heavy weather ia a sea péril. Whether the 
damage in this case is to be treated as having "resulted" from that 
cause, so as to make the third section govern the case, is a différent 
question. There were numerous causes contributing to the resuit: 

First, the wrongful opening of the port; second, remissness of the 
watch in not observing and again closing it before sailing, as I flnd 
hereafter; third, the failure of the ofiicers to close the port on the 
approach of bad weather after the vessel sailed; fourth, a high wind 
and heavy sea and conséquent heavy rolling which forced water 
through the port; and, flfth, the clogging of the port scuppers, which 
prevented the water from draining off and thereby caused an accumu- 
lation of water a foot in depth above the dunnage, by the swashing 
of which a large part of the damage to the between-decks cargo was 
probably done. Thèse were each new and independent agencies; the 
last two were long subséquent to the wrongful opening of the port 
or omission to close it, and disconnected therefrom. Any such rolling 
moreover, as would reach a port 10 feet above the water Une, was not 
a necessary incident of the voyage. Voyages with less rolling in the 
month of June, when this trip was made, are not infrequent. If the 
question arose upon a marine policy of Insurance, there would be no 
doubt I think that such a damage would be held within the terms, 
"danger or péril of the seas," though the open port if held to render 
the condition of those compartments unseaworthy, might prevent the 
policy from attaching at ail. That circumstance, however, does not 
affect the scope of the phrase "danger of the seas"; and from the 
language of the opinion of Mr. Justice Gray in The G-. K. Booth, I 
understand the suprême court to approve of the récent English dé- 
cisions, holding, as respects that phrase, that in the absence of nég- 
ligence there is no différence of construction to be given to those 
words themselves, whether they occur in a bill of lading or a policy of 
insurance; but that where the owner's négligence has made that 
danger operative, the exception of "danger of the seas," or "sea périls" 
in a bill of lading will not avail the ownex*, because he remains liable 
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f or that négligence as the efficient cause, or causa causans, produclng 
the loss. HamiltoE T. Pandorf, 12 App. Cas. 518, 525, 528; The 
Xantho, Id. 510, 518, 514, 517; Thé Southgate [1893] Prob. Div. 329; 
The G. E. Booth, 171 U. S. 450, 459, 462, 19 Sup. Ot. 9, 43 L. Ed. 234; 
Ljverpool & G. W. Steam Co. t. Phénix Ins. Co., 129 U. S. 397, 438, 
9 Sup. et. 469, 32 L. Ed. 788; The Galedonia, 157 U. S. 124, 15 Sup. 
et. 587, 39 L. Ed. 644. ■ 

The offlcers' failure to close the port on the approach of bad weather 
through their ignorance that it was open aûd needed closing, may also 
be within the words "error" or "fault" in management. Those words 
are not synonymous. They signify différent causes or circumstances 
of los». Fault imports blâme; error! may arise from ignorance or 
mistake alone. Had the offlcers known, at any time before bad 
weather came on, that the port was open and needed closing, it would 
have'been speedily closed. ïlor a cargo port, it was favorably situated 
for âiccess. It was but a few feet from the hatch and abreast of it. 
It extènded only about two feet below the beams above, and was 
evén wîth the top tier of boxes, which were of moderate size, the 
average of the tobacco cases in the bill of lading being less than six 
cubie feet each; so that a removal of a dozen of them, more or less, 
which would hâve beeh probably not more than 15 or 30 minutes 
work in pleasant weather, would hâve given access to the port. 
Mitchell testifies that an inside examination could hâve been made 
"by opening up a hatch and just clearing a little way from the hatch"; 
and the flrst offîcer says whén the port waa discovered open but was 
lef t as it was for the remaining two days of the voyage, that "if there 
had been the slightest indication of rdugh weather we should hâve 
broken cargo out (and) or secured it right away." 

There were, therefore, such easy means for closing the port within 
a reasonable time when necessary on the voyage, that if the oflcers 
had knowa it was open, I should not hâve felt at liberty, under the 
ruling in The Silvia, to regard the compartments as being in an un- 
seaworthy condition on sailing, nor should I so hold exeept for their 
lack of information as to this fact. In the leading case of Steel v. 
Steamship Co., 3 App. Cas. 72, the leaky cargo port was about two 
feet only above the water line and was cpvered up with grain in bulk, 
making access to it difflcult; yet the case was sent back for a new 
trial that a jury might flnd whether this constituted unseaworthi- 
ness or not. As respects ease of access to the port, that case was 
very différent from the présent. 

It was the gênerai duty of the offlcers to keep ail ports closed in 
rough weather. They did not close this one on the voyage, because 
they were ignorant that it had been wrongfully opened and that it 
needed closing again. The failure to close the port might be consid- 
ered "error in management" through ignorance of its condition; just 
as running upon an unknown or uncharted reef would be error in navi- 
gation through ignorance, though not a fault. If the offlcers' ignorance 
was in part attributable to remissness in their watch of the ports dur- 
ing loading, as I think it was, the error would be blameable and a 
fault. In this respect the case is somewhat analogous to The Silvia, 
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171 U. s. 462, 19 Sup. Ct. 7, 43 L. Ed. 241. For in that case, though. 
the oflicers knew that the iron shutter was open, they did not know, 
according to their testimony, that it needed closing. They ail testl- 
fied that closing it was not necessary, and ascribed the accident to 
wreckage. That iron shutter had not been closed ior five years. 
Other similar shutters were not closed. It was about eight feet 
iibove the water line. The port had been deliberately adjusted and 
left as it was for the whole voyage. The shutter was deliberately 
lef t open and was not intended to be closed at ail ; and the only rea- 
son why it was not closed on the approach of bad weather was, that 
the offlcers did not know, or consider, that it needed to be closed. 
The suprême court held that it ought to hâve been closed; but that 
nevertheless the vessel was seaworthy on sailing as the port was easy 
of access and caused no présent danger, and that the offlcers' failure 
to close it when it became necessary was "error or fault in manage- 
ment," without saying which; if their ignorance was not blameable, 
the failure to close the shutter must hâve been "error" only; if blame- 
able, it was both error and fault. In that case the offlcers knew that 
the shutter was open; hère they did not know that fact; and this, as 
stated below, is in my judgment an essential différence as respects 
seaworthiness of condition at the start. This, as I understand, was 
essentially the ground of the décision in Parr & Bailey Mfg. Co. v. 
International Nav. Co., 39 0. C. A. 197, 98 Fed. 636. 

Some récent English décisions which are cited with apparent ap- 
proval by the suprême court in The Silvia, giving a construction to 
the phrase "improper navigation," though having some pertinency 
hère, seem to me too broad in construction to iit the phrases of the 
Harter act. I refer to the cases of Good v. Association, L. R. 6 
C. P. 563 (leaving a sea-cock open); Carmichael v. Association, 19 
Q. B. Div. 242 (a cargo port insufàciently fastened while loading); 
Canada Shipping Co. v. British Shipowners' Mut. Protection Ass'n, 
23 Q. B. Div. 342. Thèse cases hold that any navigation of a vessel 
when she is not in a fit condition to be navigated with saf ety to herself 
or her cargo, is "improper navigation," and that any damage from 
such navigation is damage "occasioned by improper navigation." It 
is claiméd that this is the same thing as "fault or error in navigation" 
under section 3 of the Harter act. 

To entitle the ship and owner, however, to exemption under the 
third section of the Harter act, it is not enough to show that some of 
the several causes therein named contributed to the loss. To exempt 
the shipowner, the statute requires that the damage must hâve "re- 
sulted" from one or more of those causes; and this requires that some 
one or more of those causes must hâve been the real, substantial or 
efficient cause of the loss. But if the causes of the loss are several, 
and one of them is négligence of the carrier not within section 3 and 
a sea péril has become operative and produced damage not by itself 
per se, but only in conséquence of the carrier's négligence, which has 
made it operative, then the rule long applied as between ship and ship- 
per in the construction of bills of lading (and the same rule must be 
applied hère), is that the négligence, and not the sea péril, is to be 
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deemed the efficient and proximate cause of the loss. In Insurance 
Oo. T. Sherwood, 14 How, 351, 364, 14 L. Ed. 452, 457, Mr. Justice 
Curtis observes: 

"It Is tnie that an expense, attacUed by the law maritime to the subject 
Insured, solely as a conséquence of a péril, may be consldered as proximately 
caused by that péril. But where the expense Is attached lo the vessel in- 
sured, not solely in conséquence of a péril, but in conséquence of the miscon- 
duct of the servants of the assnred, the péril per se Is not the efficient cause 
of the loss, and cannot, In any just sensé, be eonsidered Ita proximate cause. 
In such a case the real cause is the négligence." 

To the same effect are the citations from The Portsmouth, 9 Wall. 
682, 684, 19 L. Ed. 754, and from other cases in The G. B. Booth, 171 
U. S. 450, 19 Sup. et. 9, 43 L. Ed. 234. In such cases the damage does 
not properly "resuit" so much from the aea péril as from the négli- 
gence that has given opportun! ty for the opération of that péril; so 
that if the particular kind of négligence which is the substantial 
and efficient cause of the damage is not itself among the exempted 
causes named in the third section, the exemptions of that section do 
not apply. That section does, indeed, exempt from certain kinds of 
négligence, viz. from fault or négligence in navigation or management 
of the vessel, but not from any other kinds of négligence. It does not 
exempt from liability for négligence as respects unseaworthiness at 
the beginning of the voyage, or as respects the unfltness of cargo 
compartments for the goods stowed in them; so that whenever gên- 
erai or partial unseaworthiness of the vessel, or unfltness in the con- 
dition of particular cargo compartments, through négligence, must 
be deemed, under the rules of construction heretofore applied, to be 
the real, the substantial, the efficient, or the proximate cause of the 
loss, there is no exemption, unless this unflt condition, or the very 
négligence that causes it, arises in the course of the "management of 
the vessel" within the meaning of the act; and négligence as respects 
seaworthiness at the beginning of the voyage, is not of that kind, as 
beld below. See The Frey, 92 Fed. 667, 669. 

Whether au unfastened port on sailing renders a vessel unseaworthy 
or not, evidently dépends on the situation of the port, its relation to 
the cargo or passengers, and the means provided for closing it on the 
voyage when necessary. If its situation is such that it is safe in 
moderate weather, and ail the requisite means and conditions are 
provided for closing it on the voyage when necessary, the vesael is 
not unseaworthy; and if when closing it becomes necessary those 
means are not made use of, the case is one of neglect or error in 
management. Steel v, Steamship Oo., 3 App. Cas. 72. But knowl- 
edge that a cargo port is open, is one of the indispensable requisites 
and conditions for securing the closing of it when necessary on the 
voyage. Without that information, ail other provisions are useless; 
so that where no f urther inspection is expected or ordinarily required 
to be made, and no knowledge that the port is open can be expected 
to be acquired by the officers on the voyage, a port supposed to be 
closed but in fact open and blocked by cargo and not likely to be dis- 
covered to be open, must be eonsidered unseaworthiness on sailing, 
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in BO far as it is likely to imperil ship and cargo, though no f urtlier. 
Hère the situation of the port was such that it was not in f act any 
menace to the accomplishment of this summer voyage, or to tàe safety 
of ship or cargo as a whole, i. e. to the safety of the adventure, but 
only to the particular cargo stowed in the midships of compartments 
3 and 4. Although the ship as a whole, therefore, might not be 
deemed unseaworthy, and the insurance on ship and gênerai cargo 
might not be affected by the open port, yet those compartments, as 
respects the cargo stowed in them, were not in a fit condition for the 
voyage when the vessel sailed, because in the absence of information 
to the ofScers that the port was open, the requisite and necessary 
provision for having it closed on the approach of bad weather, was 
not made. There was a defective or unflt condition of those compart- 
ments, as a lack of necessary cleanness or any other requisite to safe 
carriage would hâve been, constituting at least partial or limited un- 
seaworthiness, — unseaworthiness quoad hoc, i. e. as respects the car- 
go stowed in those compartments only. 

The obligation of the owner, however, as respects the cargo dam- 
aged, is precisely the same as if the defect constituted gênerai unsea- 
worthiness imperiling the whole adventure. If this unflt condition 
arose through négligence chargeable against the owner, i. e. through 
the négligence or misconduct of his own agents or servants as re- 
spects the seaworthy condition of compartments 3 and 4, the first 
clause of section 3 would exclude him from its beneflts, since that re- 
quires due diligence to make the ship in ail respects seaworthy; and 
inasmuch as the open port, left open through this négligence, charge- 
able against the owner, would also be deemed the real, efficient and 
true cause of the loss, although a sea péril or error in management 
was also a contributory cause, the case would also be excluded from 
the subséquent clauses of section 3, because the causes named in sec- 
tion 3 could not in that case be regarded as the real and substantial 
causes that produced the damage. 

4. If the port was not originally closed at ail, the négligence would 
be clear. Assuming, however, as I think most probable, that it was 
originally closed, the case, as I regard it, turns, therefore, upon the 
question whether such diligence was exercised in the watch upon the 
ports during loading as the circumstances reasonably required. In 
my judgment this is not sliown. The burden of proof is upon the ship 
and owner. The Edwin I. Morrison, 153 U. S. 199, 14 Sup. Ct. 823, 38 
L Ed. 688. The testimony of the first, third and fourth offlcers shows 
that a watch upon the ports and the men was necessary and was in- 
tended to be maintained. Muirhead says that opening the ports by 
the workmen with a cargo hook in hot weather for ventilation was a 
fréquent occurrence. Hatch testifled that No. 4 was also the 
"spécial goods hatch," which it is said required more attention; 
while the beat and the suffocating dust of the grain from the lower 
hold, as Tribe describes it, and the objection of one of the men 
on this account to having the ports closed during loading, indicated 
the need of more spécial watch than usuaJ. Under such circumstances 
reasonable care required at least some further notice or examination 
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of tJie pcarts before thej were flnally blQcked up with boxes or otber 
cargo. TkQ compartments were lighted in the evening by electric 
lights, and such an examination would hâve been extremely easy and 
simple. The very fact that the oiScer on watch was occasionally 
absent from his post, giving opportunity for meddiing, was an addi- 
tional reason for examination just before the ports were flnally 
blocked up. The fact that the lugs of this port were found hanging 
down, shows that no attention was given to the ports after they were 
flrst closed, since the most cursory notice of them would hâve dis- 
covered that fact. My conclusion is that the port was open on sailing 
in conséquence of insuiBcient care during loading, and that the open 
port, and the négligent watch by which it was suffered to remain 
open until it was blocked up with cargo, and until the hatches were 
closed and the vessel sailed, must be held, as between ship and shipper, 
to be the real, substantial and eflacient cause of the damage, for which 
ship and owner are therefore liable. 

5. The same négligence has a direct and important relation also to 
the flrst section of the Harter act, and to the owner's liability therein 
recognized and emphasized, "for any failure in the proper loading, 
atowage, custody, or care • * * of any and ail lawful mer- 
chandise." 

The insertion of stipulations in bills of lading seeking to exempt 
the ship and owners from liability of this description, is by section 
1 forbidden; and if inserted, they are by section 2 declared void. 
There is no question that before the passage of the Harter act the 
ship and owner, except for some such stipulations, would be liable 
by the gênerai law maritime for ail such losses as the présent, not 
merely from the point of view of the lack of seaworthy condition of 
the compartments, but also as respects the proper stowage, care, and 
custody of the goods. It is plainly not proper stowage and care of 
goods, but extremely improper stowage and a great want of care, to 
put them in a compartment where they are liable to be damaged by 
the inroad of the seas through an unfastened port, without full in- 
formation to the oflficere of the condition of the port, and of the neces- 
sity of closing it on the voyage in time to avoid damage. Nor is it 
proper "care" of goods already stowed in a compartment, to allow the 
goods to be imperiled through a reopening of the ports during loading, 
whether by stevedores or thieves, through an insufficient watch 
against this kûown liability. This would never be allowed know- 
ingly; and when it happens through remissness in the watch, it be- 
comes négligence in the stowage and care of the goods. There is 
nothing in the Harter act that in the least diminishes the shipowner's 
previous obligations in this regard. As respects goods stowed before 
as well as after the port was wrongf ully opened, if it was orlginally 
fastened, there was, therefore, a "failure in the proper stowage and 
care of the goods," within the flrst section. 

The circumstances in the case of The Carron Park (15 Prob. Dîv. 
203) were somewhat différent, so that that case does not apply. It 
has also been held that the speciflc requirements of section 1 as re- 
spects the care* custody and delivery of cargo, prevail over the more 
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gênerai provisions of section 3 in case of conflict between tliem. 
The Glenochil [1896] Prob. Div. 10, 15; Worsted Mills v. Knott (D. C.) 
76 Fed. 582, 584; The CJolima (D. C.) 82 Fed. 665, 668; The Whitlie- 
burn (D. G.) 89 Fed. 526, 528. 

6. It is urged, however, that the care of the iwrta in immédiate 
préparation for sailing, is so peculiarly a duty of the officers of the 
ship that the term "management of the ship" should be held to in- 
clude this duty, and not be restricted to the period of actual naviga- 
tion. I recognize the force of this argument and its analogy to the 
case of The Glenochil [1896] Prob. Div. 10; The Rotherfleld, 8 Int. 
Rev. Dr. Mar. 102, 104. But howsoever this viev? may be applied to 
other species of négligence or management, it cannot be applied to 
négligence as respects any of the éléments of seaworthiness or of sea- 
worthy conditions on sailing. For in so far as the closing of the 
ports, or any other acts of management, are necessary to seavs'orthi- 
ness, either gênerai or partial, or to the fitness of cargo compartments 
af the time of sailing, the owner, by the express provision of the ârst 
clause of section 3, is made answerable for due diligence in ail those 
particulars. Due diligence "to make the ship in ail respects sea- 
worthy" includes diligence to secure the fitness of ail cargo compart- 
ments, and every other élément of initial seaworthiness. The owner 
is himself thus made answerable for due diligence in respect to that 
duty by the flrst clause of section 3 as a preliminary condition of any 
application of the subséquent provisions of the third section; so that 
a failure in that regard by any of the owner's agents or servants, 
whether officers, crew or other peraons, is legally attributable to the 
owner (The Flamborough [D. G.] 69 Fed. 470; The Niagara [D. G.] 77 
Fed. 329, 334; The Colima [D. G.] 82 Fed. 665, 678; The Frey, 92 
Fed. 667; Dobell v. Steamship Eossmore Go. [1895] 2 Q. B. Div. 414, 
417), and this failure by the terms of the flrst clause excludes him 
from the beneflts of the subséquent provisions of that section. Nor 
does the provision of the bill of lading that the enumerated excep- 
tions and conditions shall "apply during loading" in this case extend 
the shipowner's exemption in this regard; since there is no other ex- 
ception enumerated in the bill of lading that touches négligence of 
this kind, except that which adopts the Harter act itself , and this by 
its own terms excludes ail cases of loss resulting from négligence in 
regard to seaworthy conditions. 

Decree for the libelant against the Manitoba with costs, and for 
the dismissal of the libel as against the stevedores without costs. 
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' '" , , ^sum karanjjl. 

(District court, s. D. Ne* York. Sèptember 18, 1900.) 

Shipping— Delivbbt of Cargo— Sroetagb. 

A blU of ladlng for a shlpiùèiit ôf almonds In bags reatilred the con- 
signées to recelve the goOds as dellvered over the ship's sM^ and further 
-provlded that notice of any clalm should be given within 24 honrs after 
discharge. Althov^h having due notice, the consignées did not appear until 
, thrèe days after the discharge had conimenced, and on the day it was 
completed, and dId not count the bags untU four days later. Several 
WeefcS af terwards a clalm was made of a shortage of several bags. Seld, 
that under the terms of the contract and the facts shown the vessel was 
not llable for the shortage, It being sho-wn that ail the bags shlpped were 
dejljered on the dock. 

In Adiùiralty. Suit to recover for shortage in delivery of cargo. 

Bitcti, Woodf ord, Bovee & Wallace, for libelants. 

ConV:0ra & Blirliû, for respondent. « 

BRO"RW, District Judge. By the agreement in the bill of lading, 
the consignées were to appear and receive delivery of the goods as 
they were put over the ship's side. TheJ' had ample means of know- 
ing the tîme and place of discharge. They did not appear àt the dock 
until three days after the discharge began^ and on the day the dis- 
charge wàs completed. From that time at least the delivery of the 
goods is to be deemed made to them and subject to the libelants' 
risk. Thé object of the stipulation was to require the consignées to 
take the tare and risk of their goods from the time they went over 
the ship's side, and to relieve the ship of that burden; The further 
proviso that no claim should be made unless notice thereof was given 
withiïi â4 hours af ter discharge, with particulars in 10 days, was that 
the ship ini^t hâve early and cOntemporaneous notice of the claim in 
order tO protfect hersell This bound the consignées to examine their 
goods at once 80 far as practicable. As to the number of bags, this 
was entirely pMcticable. The consignées, however, made no examina- 
tion appaPèntly in their own behalf, but merely took the footing up of 
the numbfef IMt was taken away by them during four days subséquent 
up to the 18th, ànd now claim for é8 bags which they did not find. 
To sustain this claim would be to place the whole burden and risk 
of the care of the bags upon the vessel during thèse four days^ 
when the goods were in légal eflect in the possession of the con- 
signées Subject only to the détention by the custom-house authorities 
for the purpose of weighing. The proof shows that ail the bags 
shipped were landed on the dock. How or when 48 bags got astray, 
whether mistakenly rode away by other cartmen during the four 
days, or stolen, does not appear; and no "claim" was made until 
several weeks after the stipulated time for doing so had expired. 
The vessel sailed shortly after the discharge was completed. The 
libelants' contention rests on so substantial a departure from the 
stipulations of the bill of lading that I cannot sustain it; and I must, 
therefore, dismiss the libel; but under the circumstances, without 
costs. 
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TARNBLL T. FBLTON et al." 

(drcnit Court, K. D. Tennessee, 8. D. June 12, 1900.J 

■J, RKUOTikL oï Causes— TiMB of Application— State Statutb— Judicial STo- 

TICE. 

On considération of a motion to remand a cause to tbe state court b«- 
cause the pétition for removal was not flled in tlme, thc fédéral court can- 
not take judlcial notice of a rule of the state court by which the tlme 
in whlcb pleadings may be ûled Is eztended beyond the date flzed by tbe 
gênerai statute of the state. 
Z, Same— Pétition bt One of Sbvkbal Défendants. 

TJnder Act Cong. 1887-88, provldlng for the removal of cause» from 
the state to the fédéral courts where the controversy Is between citizena 
of différent States, an application by one only of two défendants of dif- 
férent citlzenship from the plaintlff trlll not entitle tbe petitioning party 
to a remoTal. 
8L Same — Fbdbbat^ Question Intolvbd. 

The objection, to a pétition for tbe removal of a cause, tbat ail of the 
défendants bave not united in asking for the removal, Is valld as well 
where tbe removal is sought on the ground that a fédéral question i» 
Involved as where the application Is baaed on dlverslty of citlzenship. 
4 Bame.' 

Wbether an action in a state court against a receiver to recover damages 
for a Personal Injury resulting from alleged négligence in tbe opération of a 
rallway, and involving only a question of liability for négligence, Is 
removable, as a case arlsing under tbe constitution or laws of the United 
States, solely on tbe ground tbat tbe receiver was appointed by a fédéral 
court, is reserved. " 

W. T. Murray, for plaintiff. 
Head & Andersen, for défendant 

CIARK, District Judge. This case Is now before the conrt on mo- 
tion to remand to the state court. The action is against the Cincinnati, 
New Orléans & Texas Pacific Railway Company, a corporation organ- 
ized under the laws of the state of Ohio, and défendant Felton, as re- 
ceiver, appointed by the circuit court of the United States for the 
Southern district of Ohio. The action is to recover damages, pre- 
«umably for personal injury resulting from négligence, although the 
déclaration had not been filed at the time of the order of removal. 
The pétition for removal was on behalf of Felton, the receiver, alone. 
The jurisdiction of this court is objected to — ^First, upon the ground 
that the application for removal was not made at or before the time 
within which the défendant is required to plead by gênerai statute 
of the state upon the subject; and, second, upon the ground that one 
©f the two défendants does not join in the application for removal. 

For the défendant it is insisted that by a gênerai rule of practice 
adopted by the state circuit court under statutory authority the time 
in which the pleadings may be flled was extended beyond the date flxed 
by gênerai statute, which would apply only in the absence of a regular 
rule of practice established by the state circuit court The further 
contention by the défendant is that it is not necessary, under Act 

» Corrected opinion. For original opinion, see 102 Fed. 369. 

» Jurisdiction of fédéral courts in cases involving fédéral questions, see 
notes to Balley t. Mosïïer, 11 C. C. A. 808, and Montana Ore-Purcbasing O. 
V. Boston & M. ConsoL Copper & Sllver Min. Co., 8S O. O. A. 7. 
104 F.-ll 
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Gong. 1887-88, for a. pft-dçf enflant or ^ei|endants to uni te In the appli- 
cation for removal. Tte ruie of practice âdopted by the state circuit 
court extéiiding the time for flling a'ééfclaratioa or plea, if It were ef- 
fectiye to exteçd tbe time in which .tip apply for remov^, is no part 
of the recoria, and this court cannot judicially know such a rule. Har- 
riS t. Burris, 1 Tenu. GflB. 80. Bot thé omission to pfovè the rule in 
tïti^j Court below, and incoi^rate the Sâmé in a bill of exceptions, does 
n^t çbange the reault in tbe case at bar. The remoTal iiii this case , was 
applied for on the sole ground of diverse eitizenship. But the applica- 
tion for removal is on behalf of only one of the two défendants sued. 
It èhdûld be remarked that it Is not ihsisted, and, indeèd, couJd not 
be, that there is in thé suit a sepâiable controvérsy. Eailroad Co. 
T. Waagelin, 132 U. & 599, 10 Sup. Ot 203, 33 L. Ed. 473; Torrence 
T. Shedd, 144 U. S. 527, 12 Sup. Ot. 726, 36 L. Ed. 528. Under the 
various acts of congres» for the removal of causes on the sole ground 
of diverse eitizenship it has been uniformly held that, where there is 
a pluràlity of plaintiffs or défendants, every necessary party on the 
one aide of the controvérsy must be a citizen of a diflEerent state from 
every necessary party on the other ade of such controvérsy. Gage v. 
Oai*aher, 154 U. S. 656, 14 Sup. Ct. 1190, 25 L. Ed. 989; Merchants' 
Ootton Press & Storage Co. v. Insurance Co. of North America, 151 
U.,0. 368, 14 Sup. Ct. 367, 38 L. Ed. 195; Hanrick v. Hanrick, 153 t. S. 
192, 14 «Sqp. Ct. 835, 38 L. Ed. 685; Galifomia v. Southern Pac. Ce, 
157 U. S. 260, 15 Sup. Ct. 591, 39 L. Ed. 683; 18 Enc. PI. & Prac. 193, 
and cases there cited. 

Under removal acts prior to that of 1875 as well as under that act, 
the rule was that, where diversity of eitizenship was relied on as 
grôtiad for removal, it was necessary foi* ail défendants brought before 
Sie court by service of process to unité in the pétition or application 
for MinovaL Hanrick v. Hanrick, 153 U. S. 195, 14 Sùp, Ct. 835, 38 
L. Ed. 685; Wilson v. Oswego Tp., 151 U. S. 63, 14 Sup. Ct. 259, 38 
L. Ed. 70; Fletcher y. Hamlet, 116 U. S. 408, 6 Sup. Ct 426, 29 L. Ed. 
679.; Califomia t. Southern Pao. Co., 157 U. S. 260, 15 Sup. Ot. 591, 
39 L. Ed. 683. 

And It is not to be seriously doubted that it is necessary for ail de- 
fendants duly served toi Join in the application to remove under the act 
of 1887-88, although the question Is one upon which there hâve been 
conflicting décisions in the circuit courts, and the question was re- 
served in Hanrick v. Hanrick, 153 U. S. 197, 14 Sup. Ct. 835, 38 L. Ed. 
685, and again in Califomia v. Southern Pac. Co., 157 U. S. 260, 15 
Sup. et. 591, 39 L. Ed. 683. Smelting Co. v. Cowenhoven (C. C.) 41 
Fedi 450, and Thompson v- Railway Oo. (0. 0.) 60 Ped. 773, are cases 
supportlng the view that it is necessary, in the absence of a separable 
controvérsy, for ail materlal défendants before the court to join in the 
application for removal. Thompson v. Eaîlway Oo. was referred to 
with àipproval In Whitcomb v. Smithson, 175 U. S. 637, 20 Sup. Ot. 248, 
Adv. S. U. S. 248, 44 L. Ed. 303. In Eailway Oo. v. Martin, 20 Sup. 
et. 854, Adv. S. U. S. 854, 44 L. Ed. 1055, this question must be re- 
garded as detennined, although the removal under considération was 
on |b.e ground that the case arose under the constitution and laws of 
the United States, and not on the ground of diverse eitizenship, the 
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pétition for removal in that case, as in the one at bar, having been pré- 
sentée! by the receivers, in which their co-defendants did net join. The 
opinion, in view of the gronnds on which it proceeded, is just as ap- 
plicable to the one case as the other. The proper construction of 
both the second and third clauses of section 2 of the act of 1887-88, 
was both discùssed and determined; the court, through Mr. Chief 
Justice Fuller, saying: 

"And, in view of the language of the statute, we thlnk the proper conclusion 
is that ail the défendants must join In the application under either clause." 

It is insisted by the défendant that, although removal was sought 
on the ground of diTerse citizenship, the suit being against the remov- 
ing défendant, Felton, in his officiai character as receiver, the record 
discloses a fédéral question, and that in such case it is not necessary 
that other défendants sued should join in the pétition for removal. If 
it were permissible to sustain jurisdiction upon grounds other than 
those stated in the pétition for removal, the objection that the other 
défendant does not unité in the pétition for removal is applicable to a 
case in which removal is sought on the ground of a fédéral question 
equally with a case in which diversity of citizenship is the ground of 
removal. This somewhat vexed question bas just been ânally settled 
by the suprême court of the United States in Eailway Co. v. Martin, 
supra. Furthermore, no fédéral question is presented hère, unless 
the fact that the suit is against a receiver appointed by the circuit 
court of the United States constitutes a fédéral question which would 
authorize removal. 

It has been decided by the circuit court of appeals for the Seventh 
circuit that an action in a state court against a receiver to recover 
damages for a personal injury resulting from alleged négligence in 
the opération of a railway, and involving only a question of liability 
for négligence, is not removable as a case arising under the con- 
stitution or laws of the United States, solely on the ground that the 
receiver was appointed by a fédéral court. Gableman v. Railway 
Co., 41 C G. A. 160, 101 Fed. 1. However, precisely this question 
was suggested and reserved in Kailway Co. v. Martin, and, as the 
case at bar is satisfactorily disposed of on the ground that one of 
the two défendants properly before the court did not join in the ap- 
plication for removal, it is not now material to consider or détermine 
this point in the case. The motion to remand is accordingly granted. 



HOUSTON et al. v. FILER & STOWELL CO., Limited. 

(Circuit Court of Appeals, Seventh Circuit. October 13, 1900.) 

No. 706. 

Appbal— Reversal — Failure op Déclaration to Show Jurisdictional Pacts. 
The judgment of a circuit court will be reversed on wrlt of error, when 
the record fails to show the diversity of citizenship necessary to give that 
court jurisdiction; but the plaintiff, on payment of the costs of the trial 
had, will be permitted to amend his déclaration to show such jurisdic- 
tional facts. 
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In Error to the Circuit Court of the United State» for the Northern 
District of Illinois. 

Daniel V. Samuels, for plaintiS in error. 
Newton A. Partridge, for défendant in error. 

Before WOODS and GEOSSCDP, Circuit Judges, and SEAIiAN, 
District Judge. 

ÎPEB OUEIAM. The diverse oitizenship necessary to the jurisdio- 
tion of the circuit court is not shown in this record, and for that rea- 
Bon, without regard to other questions, the judgment rendered must 
be reyersed, but it will be -with leave to the défendant in error to 
amend the déclaration so aa to show the necessary jurisdictional 
facts. Hôtel Co. v. Jones, 177 U. S. 449, 20 Sup. Ct 690, 44 L. Ed. 
842. _It is therefore ordered "tiïat the judgment be reversed, and 
the cause retaanded, with direction that, on payment of the costs of 
the trial had, the plaintiff be allowed to amend the déclaration, and 
that, in default of an amendment Bhowing a case within the jurisdic- 
tion of the circuit court, the càusfe shall be dismissed, at the cost of 
the plaintiff, without préjudice to another action in a court of compé- 
tent jurisdiction. The plaintiff in error shall recorer the costs of ttie 
appeal. 



VIOKEBT T. OITY OF SIOUX CITY et al. 

(Circuit Court, N. D. lowa, W. D. October 16, 1900.lt 

L MimiciPAL Bonds— Stkekt Impeovembnt— Applicatioit— Citt'b Dxrrr— Di- 
vision op Pkoceeds. 

Acts 20th Gen. Assem. lowa, c. 20, § 1, déclares that cltles may Improve 
Btreets, etc., and assess the cost on abuttlng property, and provides that 
Buch assessment shall constltnte a slnking fund for the payment of the 
Improvement of the street on whtch the property abuts, "and should be 
used and approprlated for no other. piirpose," and, to provide for defraying 
the cost of suçh Injprovements In the flrst Instance, the dty may Issue 
bonds, ail of which shall express on thelr face the name of the street to 
defray the cost of whlch they were Issued, and that the proceeds of such 
bonds shall be used for no other t>urpose than the payment of the ceat 
of Improvlng the partlcular street theréin named. Bel4, that a clty, hav- 
Ing ISBued such bon<îs, was charged, as a trustée, with the duty of eol- 
lectlng and applylng thereon the assessments on the property abuttlng on 
the partlcular street thereln named. 

& Samb— Trusts— Appbaisement—Equitt JtmisDicTioH. 

Where a blll against a clty havlng tssued bonds for a street Improvement 
onder Acts 20th Gen. Assem. lowa, c. 20, § 4, charged that the city had 
mlsappropriated assessments collected tO' other Btreets, In violation of the 
act, and to thë payment of other bonds, and that other assessments were 
still pncollected, whlch the clty woullalso mlsappropriate unless re- 
stralned, a court of equlty had jurisdiction to compel the clty to perform 
Its duty, as trustée, to coUect aod prpperly apply such assessments, not- 
withstanding the city, by the terms of the bonds, had Incurred an absolut» 
Uability for thelr payment, which would sustain an action at law. 

In Equity. On demurrer to bill. 

Wright, Call & Hubbard, for complainant 
J. N. Weaver, for défendants. 
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SHIEAS, District Judge. In the bill herein flled, and the amend- 
ments thereto, it is averred that the complainant is the owner of 
$19,400 of district improvement bonds issued by the city of Sioux 
City in the years 1888, 1889, 1890, and 1891; the same having been 
issued under the provisions of the act of the 20th gênerai assembly 
of the State of lowa approved March 15, 1884, and the ordinance of 
the city approved April 18, 1887, both of which are printed upon the 
back of the bonds. It is further averred that thèse bonds are wholly 
unpaid; that under the provisions of the act of the 20th gênerai as- 
sembly it was the duty of the city to assess the proper spécial tax 
against the several properties in the bill described, abutting on the 
streets and alleys which were paved and improved under the resolu- 
tions of the city council, and to apply the several assessmenta, when 
collected, to the payment of the bonds issued for that particular 
improvement; that, by resolutions duly adopted, the city council from 
time to time ordered improvements to be made upon the streets and 
alleys named in the resolutions, and issued improvement bonds there- 
for, and levied spécial assessments upon the abutting property in or- 
der to croate the sinking fund required to pay the bonds issued as 
the same matured, and provided for in section 4 of the act of the 20th 
gênerai assembly; that instead of applying the several spécial as- 
sessments, when collected, to the payment of the bonds issued for the 
improvement of the abutting property liable to the spécial assessment, 
the city, without right or authority so to do, created three so-called 
improvement districts in the city, and paid out and applied the 
assessments collected within the several improvement districts to the 
payment of the bonds as they matured, without référence to the rights 
of the holders of the bonds yet to mature, thus diverting the spécial 
assessments levied for the improvement of particular streets and 
alleys to the payment of bonds issued upon wholly différent improve- 
ments; that, through the misconduct of the city in this and other 
ways alleged in the bill, the sinking fund provided for in the act of 
the gênerai assembly has been depleted and misapplied; that there 
now remains in the city treasury an aggregate of $28,983.98 received 
and collected from the spécial assessments levied upon the property 
abutting on the several streets and alleys, and portions thereof , upon 
which improvements hâve been made under the resolutions of the city 
council adopted from time to time; that there remains unpaid of the 
improvement bonds issued by the city some |274,554, including those 
owned by complainant; that the bondholders are equitably the own- 
ers of the money in the city treasury collected from the spécial as- 
sessments; that owing to the wrongful mingling of the moneys re- 
ceived from the several spécial assessments by the city, and the 
misapplication of a large part of the moneys thus derived, it is now 
impossible to separate out the particular moneys properly applicable 
to the several bonds remaining unpaid, and equity can only be doue 
by holding the money now in the treasury, and ail amounts hereafter 
received from the spécial assessments, as a common trust fund for the 
beneflt of ail the holders of the improvement bonds remaining unpaid, 
and to that end this suit is brought, not only for the beneflt of the 
complainant, but also for the beneflt of the other holders of improve- 
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meot bonds who taay wisli to jôin in the proceedings, it being prayed 
that a proper accounting be had; that the complainant be awarded 
bis prdper share of the spécial assessment funds in the city treasurj, 
witb « jiidgment for the balance left unpaid of the bonds and coupons 
a.gainst the city. And an injunction is asked, restraining the city 
and itsitreasurer from paying ont any portion of the spécial assess- 
ment funds until the rights of the complainant hâve been duly 
awarded and decreed. To this bill a demurrer bas been interposed 
on bebalf of the city, and in support thereof it is urged that upon the 
face of the bill it appears that complainant bas a sufftcient remedy at 
law, and theref ore a court of equity will not entertain a bill in his 
bebalf. It cannot be well questioned that the bonds stied on contain 
an abaolute promise on bebalf of the city to pay the amounts thereof 
to the payée or bearer, and theref ore it is true that in an action at 
law the holders of the bonds could- recover judgment for the sums due 
thereon against the city. It is equally true that, under the provisions 
of the act of the gênerai assembly authorizing the issuance of the 
bonds, the city assumed the duty of creating and properly applying the 
sinking fund provided for in the act, and to that end was charged 
with the duty of levying the spécial assessments called for by the act, 
collecting the same, and making proper payment thereof to the bond- 
holders. In thèse particulars the city is charged with a duty amount- 
ing to a trust. The inducement held out to the purchasers of the 
bonds was that payment thereof would be provided for by the levy 
and collection of the spécial assessments upon the property abutting 
on the impuoved streets and alleys, and the bondholders bave the 
right toLcall the city to account for the manner in which this trust 
duty has been performed. Thus, in Taylor v. Benham, 5 How. 232- 
274, 12 L. Edj 130, it is said: 

"Bvery perSon who recèîves money to be pald to another, or to be applied to 
a particular purpose, to whlcb he does not apply It, Is a trustée, and may be 
sued elther at law. for money had and recejved. or, In equity, as a trustée, for 
a breachof trust." 

In the bill âled herein it is averred that the city has failed to prop- 
erly coUect and apply the spécial assessments levied, and that it 
now has on hand several thousand dollars, the proceeds of the spécial 
assessments levied for the payment of the bonds in the bill described; 
and one object of the suit is to reach this fund, and compel its proper 
application in the payment of the bonds yet outstanding, — a purpose 
which cannot be accomplished in an action at law, but which demanda 
the more efficient power of a court of equity. The fact, therefore, 
that the bondholders ean obtain a judgment at law against the city 
for the amounts due upon the bonds does not oust the jurisdiction in 
equity, for the reason that the judgment at law would not enable the 
bondholders to control the fund in the possession of the city, nor to 
control the action of the city with respect to the funds that may 
hereafter be coUected from the spécial assessments; and therefore 
the légal remedy is not adéquate and effectuai to settle and protect 
the rights: Of the bondholders. Upon the gênerai question of the 
trust relation assumed by the city with respect to the assessment, 
collection, and application of the spécial assessments necessary to 
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create the sinking fund provided for in th,e act authorizing tlie issu- 
ance of the bonds, see Warner v. Gîty of New Orléans, 167 U. S. 467, 
17 Sup. et. 892, 42 L. Ed. 239; Id., 175 U. S. 120-135, 20 Sup. Ct. 
44, 44 L. Ed. 96; and Allen v. City of Davenport, 107 lowa, 92, 77 
N. W. 532. 

The nature of the duty imposed upon the city with respect to thèse 
spécial assessments more clearly appears when we consider the next 
question presented by the demurrer, and that is whether, under the 
provisions of the act of the gênerai assembly, and the terms of the 
bonds, the assessments, when collected, should be applied in payment 
of the particular bond issued for the improvement upon which the 
assessment is based. It is averred in the bill that the city created 
three improvement districts, covering the entire area of the corpora- 
tion, and that the sums realized from the spécial assessments in the 
several districts were applied indiscriminately to the payment of the 
bonds representing an improvement upon any of the streets or alleys 
embraced within the district, and as a resuit thereof bonds issued for 
improvements upon streets, or portions thereof, where the assessment 
upon the abutting property has not been paid, and the property is 
insufiScient in value to realize the assessment thereon, hâve been paid 
in full ont of moneys collected on assessments on the more valuaWe 
property, while the bonds issued to pay for the latter improvements 
remained unpaid; and the question presented by the demurrer is 
whether the city had the right to thus apply the moneys paid in on 
the spécial assessments levied upon the abutting property. In sec- 
tion 1, c. 20, of the Acts of the 20th General Assembly, it is enacted 
that the city shall hâve power to improve the streets, avenues, alleys, 
and highways, or portions thereof, and to "levy a spécial tax, as here- 
inafter provided, on the lots and lands fronting and abutting on such 
Street, highway, avenue or alley, and, where said improvements are 
proposed to be made, to pay the expenses of the same." In section 
3 it is provided that the city "shall, for the purpose of effectuating 
the objects enumerated in section one hereof, hâve power, by ordi- 
nance, to create improvement districts, which shall be consecutively 
numbered." It is further provided that the cost of improving any 
Street or highway within the improvement district "shall be assessed 
upon the lots and lands abutting the same in proportion to the front 
feet so abutting upon such street, highway, avenue or alley, where 
said improvements are proposed to be made." In the same section, 
after providing for the method of payment of the assessments, it is 
further enacted that "said taxes shall constitute a sinking fund for 
the payment of the costs of the opening, extending, widening, grad- 
ing, or any other improvements herein specifled, of the street, high- 
way, avenue, or alley, on which the property abuts, upon which the 
same are levied, and shall be used and appropriated to no other pur- 
pose, than the payment of the costs of said improvements, and any 
bonds which may be issued as hereinafter provided." In section 4 
it is provided that "for the purpose of paying the costs of the improve- 
ments mentioned and specifiçd in section three hereof, and which 
costs are to be assessed and levied as aforesaid upon the lots and 
lands as aforesaid, the council of any such city shall hâve power, and 
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may by ordinance, cause to be issued bonds of said ciiy, • * • 
ail of said boods • * • to express on their face the name of the 
Street, Mghway, avenue or alley to defray the cost of which they are 
issued. * * * The proceeds arising from said bpnds shall be ap- 
plied exclusively to and appropriated and used for no other purpose 
tbaja the liquidation of the costs of the improvements as af oresaid to 
and upon the particular street, highway, avenue, or alley, to defray 
the: coatof which said bonds are issued." Thèse provisions of the 
stàtute clearly show that, in undertaking street improvements, it 
is expected thât the city council will deflne the particular street, high- , 
way, or alley, or part ithereof, that it is proposed to improve, and the 
cost of this particular improvement will then be assessed upon the 
ppoperty abutting thecéon, and the money derived from such spécial 
assessment will constitute a sinking fund to pay the cost thereof, 
or, if bonds hâve been issued to meet the expense in the first instance, 
then the sinking f und is to be applied to the payment of the bonds 
issued for that particular improvement. It is only property abutting 
on the particular street or part thereof that it is proposed to improve 
that can be assessed for the cost thereof. The assessment provided 
for in the act is upon the basis of the f routage of the property abut- 
ting on the street that is improved, and under its provisions the city 
cannot impose a frontage assessment upon property that does not 
abut on the improvement, but which may be situated a mile or more 
therefrom, and upon a différent street or highway. To secure the 
proper application of the moneys derived from the spécial assess- 
ment», the act, &s already stated, expressly déclare:^ that each im- 
provement bond issued must "express on its face the name of the 
street, highway, avenue or alley to defray the cost of which they are 
issued"; and the several bonds sued on expressly recite that they are 
iasued "for lie purpose of defraying the cost of improvements on [a 
named street, or part thereof, as, for instance, Douglas street from 

Fourteenth to Twenty-First street], in said district No. , which 

is chargeaMe to the property abutting thereon; and the last four 
installments of the spécial taxes and assessments assessed and lev'ed, 
or to be assessed and levied, as authorized by the af oresaid statute, 
on the lots and lands abutting on the aforesaid street, shall be and 
constitute a sinking fund for the payment of this bond, and interest 
thereon, and to be used and appropriated to no other purpose until 
this bond, and interest thereon, shall hâve been paid and fully dis- 
charged." When the city issued improvement bonds in pursuance 
of the authority conferred by the act of the 20th gênerai assembly, 
and placed therein the récitals just quoted, it certainly represented 
to the purchasers of the several bonds that a sinking fund consisting 
of the proceeds of the spécial asseSsments levied upon the property 
abutting on the street or portion thereof named in the bond would be 
created, and applied to the payment of the particular bond issued to 
pay for the specified improvement. The duty of creating this sinking 
fund and properly applying the same was assumed by the city, which 
thereby became a trustée; and as the bill chaînes past failures in the 
proper performance of its duties as trustée, in that the city has col- 
lected assessments that ^hould hâve been applied only to the payment 
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of the bonds held by complainant, and bas otherwise used the same, 
and also charges that there is in the city treasury some $28,983 col- 
lected from spécial assessments, and that there are other spécial 
assessments remaining yet uncollected, and that the city, unless re- 
strained from so doing, will continue to misapply the moneys con- 
stituting the sinking fund, which should be applied only in the mode 
pointed out in the statute, there is good and sufScient ground for 
holding that the suit is one within the équitable jurisdiction of the 
court, in that the purpose is to call the trustée to an account for past 
misfeasances, and to control the action of the trustée in the future in 
making disposition of the spécial assessment funds now in the treas- 
ury, or which may hereafter be collected on the spécial assessments 
described in the bill. Relief of this character is not obtainable in an 
action at law, and therefore the équitable jurisdiction cannot be de- 
f eated on the ground that complainant has a complète and adéquate 
remedy at law. Demurrer overruled, with leave to défendant to an- 
swer by December rule day. 



COPELAND et al. v. BRUNING. 
(Circuit Court, D. Indiana. October 19, 1900.) 

No. 8,912. 

1. Bill of Review— Objection to Time of Filins— Pkactice. 

Wbere a bill of revlew affirmât! vely shows that It was not flied In 
time under the law and the practice of the court, the objection may be 
taken by demurrer; otherwise it should be made by answer. 

2. Samb — Effect op Leave to File. 

The fact that a bill of revlew for error of law apparent on the face of 

the record was filed by leave of court is no défense to the objection that 

It was flled out of tlme, slnce such a bill may be flled wlthout leave as 

a matter of right, and the leave granted gave no additional rights. 

8. Samb— Limitation of Time for Filing— Application dp Btatute Regulat- 

ING APPBALS. 

There heing no statute flxing the time within which bllls of revlew 
must be filed, fédéral courts of equity extend the provisions limiting the 
time for suing out an appeal or wrlt of error by analogy to bills of revlew 
for error appearing on the face of the record; and, where the time for 
taldng an appeal from a decree is limited by the statute to six months, 
a bill of review on that ground wlll not be entertained after the expira- 
tion of that time. 

In Equity. On motion to dismiss bill of review. 

Chambers, Pickens & Moores, for complainanta 
Ferdinand Winter, for défendant. 

BAKER, District Judge. The respondent, Bruning, has filed a mo- 
tion to dismiss the bill of review because the same was not filed with- 
in the time limited by law and the practice of the court therefor. 
The bill is strictiy a bill of review for error of law apparent on the 
face of the record. No objection has been made to the respondent's 
right to raise the question by motion to dismiss. The appropriate 
practice is by demurrer when the objection is distinctly shown on the 
face of the bill, and by answer when it does not so appear. The case 
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ofiHjydev» Lamberson» 1 Idailiioi; 542, holds that âdvântage cannot 
be;.t8^en on demuirer of failure t<J file a biîl of review in time. This 
if trwe only where th« bill fails to disclose on its face tfaat it was net 
flled in time, but where tbe faitee to file in time is affirmatively 
shown op the face of the bill the: question may be raised on demurrer. 
Jeukins T. Prewitt, 5 Blackf. 7; Maxwell v. Kennedy, 8 How. 210, 
221, 12 L. Ed. 1051;: Bank v. Carpenter, 101 U. S. 569; 25 L. Ed. 815. 
But, PS no objection bas been made to the considération of the mo- 
tion, tàe court, while disapproving the practice, will détermine the 
question presented. A pétition or bill for rehearing in the nature of 
a bill of, review lies before the enrollment of the decree; a bill of 
reriew i.af ter the enrollnient. According to the equity practice in this 
couutryjîa final decree is deemed;to be enrolled at the close of the 
term in which it was passed. WMting y. Bank, 13 Pet. 6, 13, 10 L. 
Ed. 33. The fact that. the présent bill was filed with the leave of the 
court isàounaterial, as a bill of review for error of law apparent on 
the face of the record may be filed as of right without leave, so that 
the leave granted gave no additional right. Leave is only required 
where the bill seeks a review for newly-discovered facts dehors the 
record. Bicker v. Powell, 100 U. S. 104,109, 25 L. Ed. 527. There 
is no statute prescrîbing' the tim:e within which a bill of review for 
error of law apparent on the face of the record or for newly-discov- 
ered évidence must be filed. Where the bill is brought for error of 
law apparent on the face of the record, courts of equity hâve uni- 
formly held that the statute which limits the time of suing out an 
appeal or iwrit of error must, by analogy, be extended to bills of re- 
view. Orié'oi the earliest cases is that of Smith v. Clay, Amb. 645, 
decided by Lord Chancellor Camden in 1767. The decree sought to 
be reviewed for error of law apparent on the face of the record was 
passed on Pebruary 5, l731. The decree was not enrolled until March 
s; 1764. ;Th$,bill of review was filed in 1766. The court held that 
the tùne within which the bill could be brought began to run from the 
time when the decree was entered, and that the enrollment related 
back to thé date ôf the decree. The court f ilrther held that, as the act 
of parliainent jimitèd the time of suing out a writ of error to 20 years, 
a bill of review for error of law apparent on the face of the record 
must be brought within the samè time. He said that, as the court 
had no législative power; it could not limit the tîme, but, as soon 
as the parliament had limited the time of bringing actions at law, 
courts of equity adopted the rule, and applied it to equity causes. A 
fuller and more accu,rate report of this case is found in a note to the 
case of Earl of Deloraine v. Browne, 3 Brown, Ch. Cas. 632, 638. The 
flrst case in the suprême court of the United States where the ques- 
tion was presented as to the time within which a bill of review for 
error of law apparent upon the face of the record must be brought is 
Thomas V. Brockenbrough, 10 Whéat. 146, 6 L. Ed. 287. It was there 
held that, although bills of review are not strictly within the statute 
of limitations, yet courts of equity will adopt the analogy of the 
statute jnîprescribing the time within which they shall be brought; 
and, as appeals in eqttity causes are limited to five years after the 
decree, the same period of limitation will be applied to bills of review. 
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The court said that this nile seemed to apply with "peculiar strength 
to bills of review in the courts of the United States from the circum- 
stance that congress has thought proper to limit the time within which 
appeals may be taken in equity causes, thus creating an analogy be- 
tween the two remédies by appeal and bill of review so apparent that 
the court is constrained to consider the latter as necessarily compre- 
hended within the equity of the provision respecting the former; 
for it is obvious that, if a bill of review to reverse a decree on the 
ground of errer apparent on its face may be flled at any period of time 
beyond the flve years limited for an appeal, it will follow that an 
original decree may, in eiïect, be brought before the suprême court for 
re-examination after the period prescribed by law for an immédiate 
appeal from such decree by appealing from the decree of the circuit 
court upon a bill of review." The same principle is afflrmed in Whit- 
ing V. Bank, 13 Pet. 6, 13, 10 L. Ed. 33; Kennedy v. Bank, 8 How. 
58C, 614, 12 L. Ed. 1209; Clark v. Killian, 103 U. S. 766, 26 L. Ed. 
607; Ensminger v. Powers, 108 U. S. 292, 302, 2 Sup. Ct. 746, 27 L. 
Ed. 732; Central Trust Co. v. Grant Locomotive Works, 135 XJ. S. 207, 
226, 10 Sup. Ct. 736, 34 L. Ed. 97. See, also, the numerous cases cited 
in note 1, 3 Enc. PI. & Prac. 584. 

Since the case of Smith v. Clay, supra, a bill of review for error of 
law apparent upon the face of the record has always been regarded 
and treated as in the nature of a writ of error. The courts of the 
United States hâve always followed the analogy of the statute limit- 
ing the time of suing out an appeal or writ of error in determining 
the time within which a bill of review for error of law apparent upon 
the face of the record must be brought. An appeal from the decree 
hère sought to be reviewed was limited to the period of six months 
from the time of its entry on April 15, 1899. The bill of review was 
not brought until April 10, 1900. It has been suggested, while the 
rule announced by the suprême court might be properly applied when 
the time limited for appeal was flve years, as it was prior to 1872, or 
two years, as it was from 1872 to 1891, that the right to bring a bill 
of review ought not to be limited to the period of six months within 
which an appeal could hâve been taken. The reason of the rule, how- 
ever, applies with the same cogency under the présent statute as it 
did under the prior statutes. When a party has slept on his rights 
until he bas lost his right of appeal, why should he be permitted to 
disturb the decree by a bill brought in the court of original jurisdic- 
tion? If the period of six months is regarded as sufflcient for suing 
out and perfecting an appeal, why should it not be regarded as 
ample for bringing a bill of review? - "Interest rei publicse ut sit 
finis litium." Failure to file the bill within the time allowed for an 
appeal constitutes such négligence as will toll the right to bring it. 
When the right of appeal from a final decree of the vice chancelier 
was limited by the statute of New York to the period of six months, it 
was held by Walworth, Ch., in Boyd v. Vanderkemp, 1 Barb. Ch. 273, 
that the vice chancellor had no power to grant a rehearing unless it 
was applied for within six months from the entry of the decree, and 
before the same had been enrolled; and it was further held that a 
bill of review for error of law apparent upon the face of the record 



172 104 FEDERAI, REPORTER. 

mnst be brought withîn the six-months i>eriod allowed by law for 
appealing from the decree. The case of Reed v. Stanly (C. G.) 89 
Fed. 430, holds that, where a decree of a court of the United States is 
reqaired by the act of 1891 to be appealed within six months, a bill 
to review the decree for error of law apparent on its face will be 
dismissed unless brought within the period of six mônths from the 
time Of its entry. In the présent case the bill was brought five days 
before the expiration of the year after the entry of the decree, and 
no excuse is offered for the delay, if any excuse would haye been avail- 
able. The bill is dismissed, at ihe costs of the complainants. 



COLUMBIA WIRE CO. v. BOYCE. 
(Clrctilt Oonrt of Appeals, Seventh Circuit October 13, 1900.) 

No. 731. 

1. Statutes— Ambkdatory Acts— Vamditt. 

In the absence of constitutlonal restriction, an amendatory statute wlll 
be upheld though It purports to amend a statute whlch bas previously 
been amended, or which was for any reason Invalld. 

& Samk — Amkkdmknt of Judiciary Act. 

26 Sïat 828, § 7, creatlng tbe circuit courts of appeals, whlch author- 
Ized an appeal to that court from an interlocutory order grantlng or con- 
tinuing an Injunctlon, was amended by Act Feb. 18, 1895 (28 Stat. 666), "to 
read as fëliows: » * »." By Act June 6, 1900 (Stat. 189^1900, p. 660), 
thè original section was again amended, without any express référence 
to tbe prlor amendment, "to read as follows: • * ♦." Eeld, that the 
later act was yalid, and operated to repeal the amendatory act of 1895. 

S. Appeal — Okdbr Dentiko PeeliminaBy Ikjukction. 

26 Stat 828, § 7, creatlng the circuit courts of appeals, as amended by 
Act June 6, 1900 (Stat 1899-1900, p. 660), contains no provision autbor- 
izlng ap{>eal8 from interlocutory orders denying an injunctlon, and slnce 
sald amendaient an appeal from such an order wlll not Ile. 

Appeal f roni the Circuit Court of the United States for the Southern 
District of lUinois. 

John R, Bennett, for appellant 

Geo. S. ]^^u^e,and C. Ek Pickard, for appellee. 

Befoçe WQjODS and GRGSSCUP, Circuit Judgea, and SEAMAN, 
District Judg^. 

WOODS, Circuit Judge, This appeal is from an order entered on 
August 6, 1900, denying a preliminary injunctlon, and the motion 
of the iappellee to dismiss must be sustained. The right of appeal is 
statutory, Tlie seventh section of the judiciary act of 1891 provided 
"that where, ppon a hearing in equity in a district court, or in an ex- 
isting circuit court, àii înjunction shall be granted or continued by 
an interlocutory order or decree, ^ ♦ • an appeal may be taken 
from such interlocutory order or decree granting or continuing such 
injunction to the circuit court of appeals." 2G Stat. 828. By the act 
of February 16, 1895 (2 Supp. Bev. St. p. 376), that section was 
"amended to pead as follows: That where, upon a hearing in equity 
in a district court or a circuit court, an injunction shall be granted, 
continued, refused or dissolved by an interlocutory order or decree, or 



COLUMBIA WIRE CO. V. BOYCE. 173 

an application to dissolve an injunction shall be refused, ♦ • • 
an appeal may be taken from sucli interlocutory order or decree grant- 
ing, continuing, refusing, dissolving, or refusing to dissolve an injunc- 
tion to the circuit court ôt appeds." By an act approved June 6, 
1900 (Stat. 1899-1900, p. 660), it was provided, without express référ- 
ence to the act of 1895, that tbe seventh section of the act of 1891 "be 
amended to read as follows: Sec. 7. That where, upon a hearing 
in equity in a district court or in a circuit court, or by a judge thereof 
in vacation, an injunction shall be granted or continued, or a receiver 
appointed, by an interlocutory order or decree, * * * an appeal 
may be taken from such interlocutory order or decree granting or con- 
tinuing such injunction or appointing such receiver to the circuit court 
of appeals." This act, it will be observed, omits of the act of 1895 
ail that was not contained in the original section, and, besides adding 
the phrase "or by a judge thereof in vacation," gives a right of appeal 
from any order or decree appointing a receiver. 

Two questions are presented: First, is the last act invalid because 
it purports to amend a section of the original act which had already 
been amended? and, second, if the last act be valid, did its enactment 
operate to repeal the act of 1895? 

In some of the states, by reason of constitutional provisions pre- 
scribing how amendments should be enacted, and requiring that the 
subject of an act be stated in the title thereof, it bas been held that 
an amendatory act, to be valid, must relate to an existing and valid 
statute, and not to one which has been repealed or declared unconsti- 
tutional. 23 Am, & Eng. Ene. Law, 276; Igoe v. State, 14 Ind. 239; 
Blakemore v. Dolan, 50 Ind. 194; Hall v. Craig, 125 Ind. 529, 25 N. E. 
538; State v. Benton, 33 Neb. 823, 833, 51 N. W. 140, 144; Wall v. 
Garrison, 11 Colo. 515, 19 Pac. 469. In the absence of constitutional 
restriction, the reasonable rule would seem to be, as it has been sev- 
eral times declared, that an amendatory statute will be upheld though 
it purport to amend a statute which had already been amended, or 
which was for any reason invalid. Com. v. Kenneson, 143 Mass. 
418, 9 N. E. 761; Jones v. Commissioner, 21 Mich. 236; State v. 
Brewster, 39 Ohio St. 653; Basnett v. City of Jacksonville, 19 Fia. 664; 
Gréer v. State, 22 Tex. 588; State v. Warford, 84 Ala. 15, 3 South. 911 ; 
Blake v. Brackett, 47 Me. 28. 

In the Massachusetts case ref erred to, as hère, the original statute 
had been twice amended, "so as to read as follows," and, giving effect 
to the évident intention of the législature, the court held that the sec- 
ond amendatory act, though it purported to amend the original statute 
and contained no express référence to the flrst amendment, was valid, 
and that the second act, or first amendment, had been repealed by 
implication. In the Maine case it was held that the repeal of a section 
of the Bevised Statutes repealed the section as it had been amended. 
The ruling in Alabama was that a statute, amending a statute which 
had previously been amended, was constitutional, although the former 
amendment had been enacted under a constitutional provision that 
any section of a statute which is amended is thereby repealed. The 
syllabus of the Ohio case is this: 

"Where a section of the Kevised Statutes Is repealed, and re-enacted in a 
cbanged fonn, a subséquent statute, which, In terms, again repeals and re- 
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ena:éts the. original section in stlll another form, Is, as a generalrale, to be 
regftrded .as a repeal of ihe section in Its amended form, and the section In its 
last'forni will taicelts place in the revision as part of the Eevised Statutes." 

In; Jones v. Commissioner, Judge Oooley, writing the opinion, in re- 
sponse to the argument that an amendatory act which refers to a re- 
pealed oi? oonexisting act must be invalid, sai d : 

"This reasoning seems to us too reflned for practical value. Under our 
constitution, the mode of amendlng a section of a statute Is by enacting tbat 
the section in question 'shall read as folio ws.' The position of the section in 
the original statute is not chànged, and there iU no reason why subséquent 
amendiûéits of the same ' section should not be made by référence to its 
number in the original statutes." 

The dihiet cases cited are eqiiàljy in point. 

It is cl^ar that the act of 190Q repealed that of 1895, and contains 
ail the la"w on the subject. No other conclusion would accord with 
the settled principles of statutbry construétion, or could be reconciled 
with the décisions of the suprême court of the United States. U. S. 
V. Tynen/11 Wall. 88, 95, 20 L. Ed. 158; Murdock v. Oity of Memphis, 
20 Wall. 617, 22 L. Ed. 429; Railroad Cto. v. Grant, 98 U. S. 398, 25 
L. Ed. 231; Tracy v. Tuffly, 134 U. S. 206, 223, 10 Sup. Gt. 527, 33 
L. Ed. 879; Fisk v. Henarie, 142 U. S. 459, 467, 12 Sup. Ct. 207, 35 
L. Ed. 1080; Hanrick v. Hanrick, 153 U. S, 192, 197, 14 Sup. Ct. 835, 
38 L. Ed. 685; Bailroad Go. v. Davidson, 157 U. S. 201, 208, 15 Sup. 
Ct. 563, 39 L. Ed. 672; Suth. St. Gonst. pars. 133, 154, et passim. 
Like any other législative body, congress must be preîsumed by the 
courts to bë acquainted with tite exiating law in respect to subjects 
upon which it legislates (Suth. St. Gonst. pars. 226, 287, 333); and 
there can,, thereftire, be no argument founded upon the supposition 
advanced that the act of 1900 was framed in ignorance of the earlier 
act. The appeal is dismissed. 



JOBNSON v. TRUST COMPANY OF AMBRIOA. 
(Circuit Court of Appeals, Mghth Circuit. October 9, 1900.) 

No. 1.342. 

1. Equity— Separate Appkal. 

Ali parties Interested in a decree must be glven an opportunlty to be 
heard, before an appellate court wlll eonsider It. One ol several défend- 
ants who desires to appeal must give notice to his co-defendants to join 
him, and they must refuse, before his separate appeal is maintainable; 
but no formai notice is required, and, if it fairly appears from the record 
that the co-defendants were notified of the appeal and declined to joln 
in it, the separate appeal may stand. The facts that one of several co- 
defendants tôok her appeal in opén court in the présence of ail the par- 
ties at the' time the decree was rendered, and that they ail appeared by 
counsel in the appellate court, are sufflclent évidence that the co-defend- 
ants lecelved notice of, and declined to Join in, the appeal. 

3. BosA PiDE Cbeditor mat Secure Unassailable Lien pkom Fkauddlent 
Vendée. 

A credltor who is aware that his debtor bas conveyed his property to 
a third party for the purpose of defrauding his creditors, but who has no 
intent to aid him in hiç fraud, may, with his consent, procure from the 
fraudulent vendee payment of his just claim from the property fraudu- 
lently conveyed, or a lien upon that property to secure his just claim, 
which will be tinassailable by the other creditors of his debtor. 

(Syllabus bytBe Court.) 
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Appeal from the Circuit Court of tlie United States for the District 
of Kansas. 

ïhis suit involved a controversy between a judgment créditer and a mort- 
gagee of real estate over the priority of thelr respective liens. The appellee, 
ttie Trust Company, of America, obtained a judgment on September 16, 1893, 
for $11,502.20, in ttie district court of Shawnee county, In the state of Kansas, 
against Brasmus Bennett and Bdwin K. Bennett, upon a debt which they in- 
curred in the year 1891. On or about January 3, 1893, Erasmus Bennett and 
Edwin E. Bennett conveyed the real estate In controversy, which was situ- 
ated in Shawnee county, Kan., and which they then owned, to Clara E. Ben- 
nett, the wlfe of Erasmus Bennett; and the deeds which evldenced this con- 
veyance were flled for record in the office of the register of deeds of Shawnee 
county on March 12, 1894. During ail the tlme between the year 1890 and 
August 9, 1895, Erasmus Bennett and Edwln K. Bennett were Indebted to 
John P. Johnson in the sum of more than $20,465.08. This Indebtedness was 
evldenced by their promissory notes. Upon one of thèse notes, which 
amounted to more than $26,000, Clara E. Bennett was either a joint maker 
or a surety. On or about August 10, 1894, In order to secure the payment of 
some of this Indebtedness, Clara E. Bennett made her indivldual note for 
$20,465.08, dated August 8, 1894, payable to John P. Johnson, and with her 
husband, Erasmus Bennett, made a mortgage upon the real estate in contro- 
versy to secure the payment of this note. This mortgage was flled for record 
in Shawnee county on August 10, 1894. On February 13, 1895, the Trust 
Company filed a creditors' bill In which It set forth the facts above recited, 
and averred that the deeds from Erasmus Bennett and Edwin R. Bennett, 
dated January 3, 1893, were not made until withln 30 days prier to March 12, 
1894; that they were wlthout considération, and were made for the purpose of 
defrauding the complainant and the other creditors of the grantors named 
therein; that the mortgage to Johnson was wlthout considération, and made 
to aid and assist the Bennetts in covering up their property and defrauding 
their creditors,— and prayed that the deeds to Clara B. Bennett and the mort- 
gage to John P. Johnson might be set aside and decreed to be void, and that 
the real estate therein descrlbed mlght be sold, and the proceeds thereof 
applied to the payment of the judgment of the Trust Company. The défend- 
ant, .Tohnson, answered that Brasmus Bennett and Edwin R. Bennett were 
indebted to him in amounts largely in excess of the $20,465.08 secured by his 
mortgage; that the note and mortgage made by Clara E. Bennett were given 
to secure a bona fide indebtedness of the said Bennetts to him,— and denled 
that he had ever been a party to any scheme to cover up or withdraw from 
the reach of their creditors any of the property of the Bennetts, or to in any 
way defraud them. A replication was flled, and testimony was talien upon 
the issues presented by thèse pleadlngs. John P. Johnson died, and the suit 
was revived against Virginia M. Johnson, as executrlx of his last wlU and tes- 
tament. A final hearing was had, and on October 3, 1899, a deeree was ren- 
dered in favor of the complainant for the relief demanded In Its bill. On the 
same day, in open court, and In the présence of ail the parties to the suit, 
Virginia M. Johnson, as executrix, prayed and was allowed an appeal from 
this deeree, and It is by this appeal that the questions presented in this case 
are raised. 

E. F. Ware (Charles S. Gleed, James W. Gleed, D. E. Palmer, and 
J. L. Hunt, on the brief), for appellant. 
George H. Whitcomb (Frédéric D. FuUer, on the brief), for appellee. 

Before CALDWEIX, SANBORN, and THAYER, Circuit Judges. 

SAlSfBOKN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

A motion is made to dismiss the appeal on the ground that the co- 
defendants of the appellant hâve not joined in it, and there was no 
Bummons and severance. But a summons and severance are not in- 
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dispensàble to the maintenance of an appeal by one of the parties to 
a decree, if it fairly appears from the record that the parties who 
might hâve joined hâve been notifled to do so and hâve ref used. 
Tnlst Oo,; V. McClure, 78 Fed. 211, 213, 24 C. C. A. 66, 68, 49 U. S. 
App. 46, 51- Masterson v. Herndon, 10 Wall. 416, 19 L. Ed. 953. 
The rule is that ail parties who appear to bave an interest in the de- 
cree must be given an opportunity to be heard, before an appellate 
court will enter upon its considération. The purpose of this rule is 
to avoid repeated hearings upon the same decree and record, and to 
enable the successful party to enforce his decree agâinst those who 
do not désire to hâve it reviewed. In the case at bar that purpose bas 
been fuljy accomplished, This appeal was taken by and allowed to 
the appelïant alone, in open court, in the présence of the parties, at 
the same time that the decree was rendered, and ail the parties to the 
suit bave appeared by counsel in this court upon the appeal. Thèse 
facts con^titute suflacient évidence that the défendants to this suit 
who did not join in it had notice of the appeal and declined to join, 
and, as ail the parties to the suit are now represented by counsel in 
this court, the motion to dismiss the appeal is denied. 

Turning to the merits of the case, the record establishes thèse facts: 
The judgment of the Trust Company against Erasmus Bennett and 
Edwin K. Bennett was rendered in the district court of Shawnee 
county on September 16, 1893, and evidenced a just indebtedness in- 
curred by them in the year 1891. The deeds of the property in con- 
troversy from Erasmus Bennett and Edwin E. Bennett to Clara E. 
Bennett were executed and delivered to the grantee on or about Janu- 
ary 3, 1893, so that the judgment of the Trust Company constituted no 
lien upon the real estate in question. Thèse deeds were made for the 
purpose of covering up the propertjf of the grantors, and were fraud- 
ulent and yoidable as against their creditors. The note for $20,465.08, 
dated August 8, 1894, made by Clara E. Bennett, and payable to John 
P. Johnson, was given to secure a portion of a bona flde indebtedness 
of Erasmus Bennett and Edwin R Bennett to John P. Johnson for 
an amount in excess of $21,000, for more than $21,000 of which Clara 
E. Bennett waS a surety. The mortgage upon the real estate in con- 
troVersy made by Clara E. Bennett and her husband, Erasmus Ben- 
nett, on ^ûgust 10, 1894, was made to secure that portion of this in- 
debtedness evidenced by the note ôf Clara E. Bennett, dated August 
8, 1894. John P. Johnson procured this note and mortgage to secure 
a portion of a bona flde indebtedness of the Bennetts to him, and he 
did not take this note and mortgage for the purpose or with the intent 
to aid the Bennetts in defrauding or cheating any of their creditors, 
or in placing their property beyond the reach of the process of the 
courts. There is a spirited contest in the évidence over the question 
whether or not Johnson knew, or had such notice as would charge 
him with knovcledge, that the deeds of January 3, 1893, to Clara E. 
Bennett, were made with intent to defraud the creditors of the grant- 
ors. In view of the facts which hâve already been recited and found 
to be established in this case, it is unnecessary to détermine this ques- 
tion. Conceding, but not deciding, that Johnson had notice or knowl- 
edge of the fact that the deeds to Clara E. Bennett were made to 
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defraud the creditora of the grantors, how could that fact deprive him 
of the right to secure the just claim which they owed him? If those 
deeds were fraudulent as to creditors, they were not void; they were 
merely voidable; and until some créditer attacked them the title 
to the property stood unchallenged in the grantee. That title had 
passed to her before the judgment of the Trust Company was entered. 
That judgment was no lien upon that title. Johnson had the right 
to sue the Bennetts upon his claim, to issue and levy a writ of attach- 
ment upon this real estate, and in this way to fasten a lien upon it su- 
perior to the judgment of the Trust Company. He had the right to 
sue the Bennetts, to take judgment against them, and then to file his 
creditors' bill to set aside thèse conveyances, and in that way to 
fasten upon thèse lands a lien superior to that of the claim of the ap- 
pellee. But there was no rule of law or of morals which required him 
to acquire his lien by involuntary proceedings. He had the same 
right to procure that lien by the consent of the fraudulent grantors, 
and by a mortgage from the fraudulent grantee, that he had to obtain 
it by writ of attachment or creditors' bill. He pursued the latter 
course. He presented his claim to his debtors, Erasmus Bennett and 
Edwin R. Bennett, and to their surety upon a portion of their obliga- 
tions, Clara E. Bennett, and he demanded payment or security. They 
consented that the fraudulent grantee, who held the title to the real 
estate, as yet unassailed by any créditer, and not void, but merely 
voidable, should mortgage that property to secure the just debt they 
owed. Johnson took the mortgage, and recorded it in the ofiQce of the 
register of deeds of the county in which the land was situated. He 
filed his mortgage for record on Augjst 10, 1894, and it was not until 
February 13, 1895, that the Trust Company filed its creditors' bill, and 
first fastened the lien of its claim upon the real estate in question. 
Hère was nothing but a race of dilligence between two bona flde cred- 
itors, and he who was flrSt in time was first in right. A créditer 
who is aware that his debtor has conveyed his property to a third party 
for the purpose of defrauding his creditors, but who has no intent to 
aid him in his fraud, may, with his consent, procure from the fraud- 
ulent vendee payment of his just claim from the property f raudulently 
conveyed, or a lien upon that property to secure his just claim, which 
will be unassailable by the other creditors of his debtor. Butler v. 
White, 25 Minn. 432, 438; Dolan v. Van Demark, 35 Kan. 304, 309, 
10 Pac. 848; Boyd v. Brown, 17 Pick. 453; Murphy v. Moore, 23 Hun, 
95; Stark v. Ward, 3 Pa. St. 328; Webb v. Brown, 3 Ohio St. 246. 
The mortgage of Johnson constituted a superior lien to that fastened 
upon the property by the bill in equity of the Trust Company. The 
decree below is accordingly reversed, and the case is remanded to the 
court below, with directions to enter a decree in accordance with the 
views expressed in this opinion. 
104 F.— 12 
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LOHMAXN et 4' v. HELMER et al. 
(Circuit Court, D. Ortigèn. October 9, 1900.) 

Nd; 2,627. , 

1. MlNINO ClAIMS— RlQHT OP AlIEN 'tô INHBRIT. 

■The rlght of an alien to inlierlt a mining elaim located upon govern- 
ment .l^nd, as against every person but the United States, Is determined 
. by the laws of the state in which tbe claim Is located. 

2. Samb — Dbsoent as Real Estatb — Obegon Staïute. 

Xaws Or. 1899, p. 62, providing that ail mlnlng clalms shall be real 
éstatèi and the owner of the poSsessory right shall hâve a légal estate 
therein, àppUes to a mining claim which, at the tlme of the passage of 
the act, was property of the estate of a décèdent; and such claim, not 
being held or required for any purpose of administration, passed at once 
by inheritance to thé hoirs as reâl estate, and thèy became eatitled to 
maiiitain a suit, in any court of cômîpetent jurisdiction; to set aside an 
alleged collusive and fraudulent conveyance of the claim by the admin- 
Istrator. 

In JEquîty. On demurrer to bill. 

Davis, G-aUtenbein & Veazie, for complainants» 
J. C. Moreland, for défendants. 

BELLDfGrER, District Judge. The complainants bring tbis suit, 
as tbe heirs at law of Hermanne Lohmann, to set aside conveyances 
made of certain mining property belonging to said Hermanne Loh- 
mann at the time of bis death, s^tuated in Grant county, Or., by Fred 
Yorgensen, as administrator of said Hermanne Lohmann'a estate, 
to lie other défendants, and for an accounting. It is alleged that 
Hermanne Lohmann died in Canyon City, Grant county, on the 18th 
day of March, 1896; that at the time of bis death be was possessed 
ofj and entitled to, two mining claims, described in the complaint; 
that; upon bis death Yorgensen wa^ appointed administrator of bis 
estate, and ever since bas been, ançl now is, the duly qualifled and 
acting administrator of such estate j that about the Ist of November, 
1898, Yorgensen and tbe défendants Helmer and Hines conspired 
togetber to cheat, wrong, and defraud the coniplainants of their 
right in said mining property, and to obtain possession of the same 
for their own private use and beneât; that, in pursuance of such con- 
spiracy, Yorgensen, on or about said^ate, made a pretended sale of 
said mining properties to the défendant Helmer, and delivered to 
said BteljPier^ pretended deed of conveyance of said mining property. 
It is alleged that no pétition for the sale of tbe said mining property 
was eyer.ppesented to tbe county court of Grant county, wbere such 
estate was being administered, a,nd that no showing was ever made 
by the said administrator that it was necessary to sell such prop- 
erty, or any part of it, for tbe purpose of paying funeral charges, ex- 
penses of administration, or claims against the estate, or for distribu- 
tion, and no order by the county court was ever made authorizing 
tbe sale of such properties; that since such sale the défendants 
Helmer and Hines bavé been in possession of the property and mining 
claims, and are engaged in working the same and taking ore there- 
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from; that they hâve taken and removed from such mines a large 
amount of ore, and appropriated the gold taken therefrom to their 
own use, the amount of which the complainants hâve no means of 
knowing, but they allège, on information and belief, that it is of the 
value of not less than |10,000; that the défendants Helmer and 
Hines hâve posted and filed notices of location of the said mining 
claims in their own names, since coming into possession thereof, and 
are endeavoring by means of their possession to acquire title adverse 
to the complainants as heirs of the said Hermanne Lohmann; that 
the défendant Yorgensen, administrator as aforesaid, is actîng in col- 
lusion with the défendants Helmer and Hines, against the rights of 
the complainants, and they are now endeavoring to sell such mining 
property, whereby the rights of the complainants will become wholly 
lost. The complainants are subjects of the empire of Germany. 

To this complaint the défendants demur, and the following ques- 
tions are presented: (1) The complainants being aliens and citizens 
of Germany, hâve they a right of possession of thèse claims? (2) If 
the complainants hâve such right of possession, has not the county 
court of Grant county exclusive jurisdiction in the premises? (3) 
Does it appear from the allégations in the bill that the sale to Hel- 
mer and Hines is not a valid sale? 

Section 2319 of the Revised Statutes provides that: 

"AU valuable minerai deposits in lands belonging to the United States, both 
surveyed and unsurveyed, are hereby declared to be free and open to explora- 
tion and purchase, and the lands in which they are found to occupation and 
purchase, by citizens of the United States and those who hâve declared their 
intention to become such, under régulations prescribed by law, and accord- 
ing to the local customs or rules of miners in the several mining districts, so 
far as the same are applicable and not Inconsistent with the laws of the 
United States." 

The contention of the défendants is that under this statute, in or- 
der to maintain an action for the right of possession to mining claims, 
the complaint must show that the complainants are citizens of the 
United States, or hâve declared their intention to become such. The 
case principally relied upon is that of Lee Doon v. Tesh (Cal.) 8 Pac. 
621. In that case the défendants had applied to the United States 
land office for a patent ta a placer mine. The plaintifEs, who claimed 
to own adversely, flled a protest and adverse claim in the land office, 
claiming a part of the land applied for. Thereupon the register and 
receiver stayed proceedings in the land office, and suit was thereafter 
brought, under section 2326 of the Revised 'Statutes, to détermine the 
question of the right of possession to the disputed ground. Section 
2326 provides for such a stay "until the controversy shall hâve been 
settled or decided by a court of compétent jurisdiction, or the adverse 
claim waived" ; and it provides that : 

"It shall be the dnty of the adverse claimant, within thirty days after filing 
his claim, to commence proceedings in a court of compétent jurisdiction, to 
détermine the question of the right of possession, and prosecute the same with 
reasonable diligence to final judgment; and a failure so to do shall be a waiver 
of his adverse claim. After such judgment shall hâve been rendered, the 
party entitled to the possession of the claim, or any portion thereof, may, 
without giving further notice, file a certified copy of the judgment roU with 
the register of the land office, together with the certifieate of the surveyor-gen- 



180 104 FEDERAL REPORTER. 

eral, • • • aiid a patent, shall Issue thereon for the daim, or such portion 
thereof as the applicant shall appear, from the décision of the coiirt, to rightiy 



Tlie case of Lee Doon v. Tesh was therefore brouglit for the purpose 
of obtaining a patent. The suit was a means of determining the 
contest instituted in the land department, and the court held that in 
«uch a case the complaint must show in the plaintiffs qualiflcations 
necessary to entitle them to purchase, including an allégation that 
the plaintiffs are citizens of the United States, or hâve declared their 
intention to become such. The court says: 

"We must not be nnderstood as holding that in ail actions in relation to min- 
ing daims It Is necessary for plaintifCs to aver citizens.hip. We are discussing 
the requirements of a complaint in the spécial case provided by the act of con- 
gress to détermine the right of possession of a mining claim, under the laws 
of congress, in which the successful party becomes entitled on the judgment 
roll to apply for a patent,— a case in which the parties must connect them- 
selves with the title of the government, ànd show compliance with the acts of 
congress,— and our conclusions are limited to such action." 

The court distinguishes that case from the case of Ferguson v. 
Neville, 61 Cal. 356, in which it is held that an alien may purchase 
land or take it by devise, and his daim will be good against every per- 
son but the state. That case was a case where a location of mining 
land was made by citizens of the United States, who went into the 
possession and occupancy thereof, and whose rights passed by mesne 
conveyances to Wing Hung and othera, aliens and natives of China, 
who thereafter conveyed to the plaintiff, Ferguson, who brought his 
action to qtiiet title to the mining ground. The court says : 

"It Is very clear, therefore, that Wing Hung and his co-grantees were capa- 
ble of taking by purchase the mining ground in controversy, and their grantors, 
havihg acqulred the title of the United States to such mining ground, had a fdll 
and complète right to convey the same. But [the court goes on to say] we 
might concède that Wing Hung and his associâtes had no right to talie and 
hold the f ee by purchase, and the resuit, so far as the présent décision is con- 
cerned, would be thé same. They could take and hold untll 'office found.' " 

And the opinion quotes from Kent's Commentaries, to the effect 
that "though an alien may purchase land, or take it by démise, yet he 
is exposed to the danger of,being devested of the fee, and of having 
his lands f orfeited to the state, upon an inquest of oflûce found. His 
title will be good against every person but the state." 

The défendants also rely upon the case of Tibbitts v. Ah Tong (de- 
cided in the suprême court of Montana) 2 Pac. 759, where it is held 
that: 

"Thè right to locate and the right to possess a mining claim go together. 
They are part of the same grant, and neither can exist without the other. If, 
therefore, the grant by assignment or conveyanee falls upon an alien, incapable 
of maklng a location, his possession is of no conséquence; the possession being 
transferred to one who, under the statutes, is incapable of becomlng a pur- 
chaser from the governrûent. Such possession, being part and parcel of the 
purchase, is illégal, and is équivalent to an abandonment, and opens the 
ground to location and possession by any qualiâed person. The alien cannot 
become the government's grantee, and cannot become so in a roundabout way, 
by being the grantee of the government's grantee." 

The case of Chapman v. Toy Long, 4 Sawy. 28, Fed. Cas. No. 2,610, 
is to the same effect, and is cited, and relied upon as an authority, in 
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the case last referred to. On tlie other hand, it is lield in Billings v. 
Smelting Co., by the circuit court of appeals for thie Eighth. circuit 
(2 C. C. A. 252, 51 Fed. 338), that an alien who has expended time, 
money, and labor in exploring for and locating a mining daim on 
public lands, conjointly with otliers, may hold his interest, or recover 
the same if deprived thereof, as against his co-locators, and as against 
ail the world except the United States, though section 2319 of the 
Revised Statutes confines the right of exploration, purchase, and oc- 
cupation to citizens of the United States, or persons who hâve de- 
clared their intention to become such. Upon a pétition for rehearing, 
the court distinguishes the case on trial from those cases where the 
proceeding is brought for the purpose of procuring title from the Unit- 
ed States. The court says: 

"There can be no question, under the provisions of section 2319 of tlie 
Kevised Statutes, that, when application is made for the issuance of évidence 
of title to mining property, it is necessary to shovr that the applicant is a 
citizen of the United States, or has declared his intention to become such, 
before a conveyance of title can be properly Issued; and therefore, as was 
held by the suprême court in the case jost clted (O'Eeilly v. Campbell, 116 
V. S. 418, 6 Sup. et. 421, 29 L. Ed. 669), if a party is seeljing to procure the 
title to mining property from the United States, if taken at the proper time, 
the objection of alienage would prevent the acquirement of title, and such ob- 
jection may be made by any one adversely interested. In such cases the 
sovereign is a party in fact to the proceeding, whieh is a direct one, for the 
procurement of title; and the objection of alienage, no matter by whom sug- 
gested, is based solely upon the right of the government to interpose the 
fact of alienage as a bar to procuring or holding an interest in realty." 

The pith of the matter is in the statement that, v?hen the case is 
brought in support of an application in the land department for the 
issuance of évidence of title to mining property, the sovereign is in 
fact a party to the proceeding, which is a direct one, for the procure- 
ment of title, and the question of the alienage is therefore necessarily 
presented, and the necessary qualification prescribed by the statute 
to entitle the party to hold must appear. It is, in eiïect, as was the 
case of Lee Doon v. Tesh, a proceeding against the government to 
acquire title, the suit being to obtain a judgment upon which the 
plaintiff is entitled to his patent from the land oiBce, as a conclusive 
détermination of his right thereto. 

This question is decided in the case of Manuel v. WulfE, 152 U. S. 
510, 14 Sup. et. 653, 38 L. Ed. 564, where the court, among other 
things, says: 

"The objection hère rests, however, on the assumption that congress has not 
Intended to confer any estate in respect of elaims of this character because 
the right of purchase and the right of possession are indivisible, and the 
validity of the location is destroyed on the transfer of the claim to a person 
not authorized to Ijeep the location alive. Tibbitts v. Ah Tong, 4 Mont. 536, 
2 Pae. 759. Of course, the same qualification required in those who may pur- 
chase is required as to those who may posseas, but that, in our judgment, does 
not render possessory rights any the less property susceptible of distinct 
ownership, nor involve the conséquence that their transfer to unqualified per- 
sons would operate a forfeiture eo instant! as for a violation of a eontinuing 
condition précèdent, so that the removal of the disqualification would not cure 
the defect. If it could be properly held that the qualification of his grantee 
Bhould be regarded as at ail a condition annexed to the ownership of the 
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quallfled locator, sueh condition w<?uld be a condition subséquent, and gov- 
erned by the rule laid down lu Schulenberg v. Harriman, 21 Wall. 44, 22 
L, Ed. 551." 

In the light of thèse cases, tlie question of the right of an alien to 
inàerit a mining claim loeated upon gOTernment land is, as against 
eyery person but tàe United States, determined by the laws of the 
State in which the mine is located, and under the laws of this state 
an âlien may inherit such property. 

It ia argued, however, that, this property being personal property 
at the time Yorgensen was appointed administrator, it must remain 
subjectto administration in the state probate court. In 1899 the 
législature of this state passed anact providing that "ail mining 
claims, whether quartz or placer, shall be real estate, and the owner 
of the possessory right thereto shall hâve a légal estate therein within 
the meaning of section 316 of Hill's C!ode." Laws 1899, p. 62. Up- 
on the passage of this act, if not before, the property in question 
passed, by inheritance, as real property, to the complainants, unless 
it had been previously dispoâéd of by the administrator. Upon the 
facts alleged, there had been a pretended sale of the property as Per- 
sonal ty, but the sale was void under the statute, and the adminis- 
trator had long ceased to hold the property in his représentative 
capacity, if he had ever so held it. Since the passage of the act of 
1899 making mining claims real property, this property has had that 
character, and the title has necessarily vested in the hoirs. The as- 
sertion of that title, as in ail cases where real property is involved, 
is not inconsistent with the right of the administrator to sell the 
property, upon the order of the county court, to pay funeral charges, 
expenses of administration, or claims against the estate, if there 
should be any necessity therefor. So long as it is not held or 
claimed by the administrator for any purpoae of administration, it 
is not witiiin the jurisdiction of the court of probate. 

It is not necessary, upon the demurrer, to détermine whether it is 
compétent for this court to order an accounting as to the gold taken 
from the mine since the pretended sale. It is within the jurisdiction 
of the court to grant the other relief prayed for, and, if the complain- 
ants ask too much, their complaint is not demurrable on that account. 



HUTOHINSON et al. v. AMERICAN PALACE-CAR CO. 

(Circuit Court, D. Maine. October 1, 1900.) 

No. 580. 

1. Becbivbbs— Jurisdiction to Appoint— Genekal Rkceivbkship for Cor- 
poration. 

The courte in any jurisdiction may. In a proper case, t&ke possession 
througli recelvers of property within Its limits, independently of the 
question of the domicile of the owner; but, where the purpose of a suit 
is to wind up a corporation, or a Joint-stock association, or a partnership. 
on account '■ of alleged Insolvency or f raudulent transactions, or where a 
gênerai receivership of the property of such concern is sought, the initial 
proceédings should be at the place of domicile, and other receiverships 
should be ancillary thereto. 
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2. COEPORATIOKS— ArPOINTMENT OF ReCEIVBK— HEARINS. ON APPLICATION. 

An înterlocutory reeeiVership of a corporatioa should not be granted; 
except in extrême emergencieSi unless after public notice, so that cred- 
itors and stockholders generally may intervene and be heard on the 
application if they désire. A receiver is not essential to give tbe court 
jurisdiction over the assets of the corporation, whlch attaches from the 
time of tbe flling of the blll; and, moreover, the court may, in case of 
emergency, take actual possession of sueh assets by appointing its marshal 
eustodian, without interfering with the usiual opérations of the corpora- 
tion. 

3. Same— Requisites dp Bill. 

To justify a court In appointing a receiver for a corporation, it is essen- 
tial that the bill should entitle the complalnant to some final équitable 
relief to which the receivership is approprlately incidental. 

4. Same— Grounds ïok Appointment op Receiver— Application et Mikori- 

TY Stockholders. 

A court of equity in the domicile of a corporation will not appoint a 
receiver therefor on a bill filed by minority stockholders, to the end 
merely that such receiver may appear and represent the corporation in 
litigation instituted by complainants in a court of another district, to 
whlch the corporation is a necessary party, but in which it bas refused to 
appear in accordance with a vote of a majority of its stockholders. What- 
ever remedy the complainants may hâve in sueh case, an Interlocutory 
order appointing a receiver for the corporation is not appropriate. 

5. Same. 

A court of equity will not, on the application of minority stockholders, 
interfère with what has been approved by the majority, unless the com- 
plainants hâve a clear and substantial grievance. 

6. Same. 

The gênerai rules with référence to the appointment of temporary re- 
ceivers stated. 

In Equity. On application for appointment of a receiver. 

A. S. Kneil, for complainants. 

Clarence Haie, Geo. P. Gould, and Arthur F. Belcher, for défendant. 

PUTNAM, Circuit Judge. This bill was flled by complainants, rep- 
resenting a minority interest in the stock of the respondent, and the 
matter now under considération is an interlocutory application for 
the appointment of a receiver of the assets of the corporation pend- 
ing litigation in this suit. So far as this opinion relates to matters of 
gênerai practice in this district in regard to receiverships until formai 
adjudication with référence thereto, it has been deemed advisable 
that the profession should be advised concerning them, and the court 
is authorized to say that the learned district judge for this district 
expresses himself in harmony therewith. 

There are some spécial objections of a jurisdictional character 
brought to the attention of the court which involve much doubt. 
If the points had been fully settled, and the propositions of law in 
référence thereto were clear, the court would feel compelled to dis- 
pose of them; and if, also, they were of such a character as would 
involve a dismissal of the bill, the court would deny the pétition for 
a receiver without investigating its merits. In this respect the prin- 
ciple is exactly the same as that stated in Ladd v. Oxnard (C. C.) 
75 Ped. 703, 720. The court, however, seems to be required to no- 
tice one objection raised by the respondent. This is the contention 
that, as the corporation has no assets in the district of Maine, the 
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proper jurisdictîon in which to apply for a receîyer Is New Jersey, 
wiiere is to be f ound its property, if it" bas auy, It is true that every 
state is entitled to take control, acoording to its own local rules, of 
property lying within it, and thls independently of the question of 
domicile; so that, under exceptional circumstancés, there is no doubt 
tbat à local tribunal may propèrly constitute a receivership of as- 
sets actually within its jurisdictîon, independently of any question 
of domicile. Nevertheless, where the purpose is to wind up a cor- 
poration, or a joint-stock association, or a co-partnership, on ac- 
count of alléged insolvejjcy or fraudulent transactions, or where it 
is desired tb obtain a gênerai receivership, as this expression is com- 
monly understood, initial proceedings should be at the place of dom- 
icile, and the other receivership should be ancillary thereto. This 
questioû was incidentally bef ore the presiding judge in an unreport- 
ed case in the district of Massachusetts, and the court refused to 
constitute a receivership of assets within the state of Massachusetts 
belonging to à corporation created by the laws of New Jersey, until 
application had been made to the United States circuit court for the 
district Of New Jersey for the appointment of a gênerai receiver. 

On the filing of this pétition for the appointment of a receiver the 
court ordered notice to the corporation, the only respondent named 
in tbe prayer for a subpcena, and also, on inquiry as to the probable 
résidences of the principal stoekholders and creditors of the cor- 
poration, directed that notice of the pendency of the application be 
given by publication in newspàpers of suitable circulation in their 
localities. An interlocutory receivership of a corporation ought net 
to be granted, except iïi very extrême emergencies, unless after pub- 
lic notice, so that creditors and shareholders generally may inter- 
vene, and be heard on tbe application, if they désire. Receiverships 
are too often sought in order to accomplish under color of judicial 
process what is prohibited by thè common law and by the statutes 
againfit fraudulent conveyances ; that is to say, for the purpose of 
delaying creditors. Moreover, the proceeding is so much of the na- 
ture of one in fem that notice of its pendency should, so far as prac- 
ticable> be given to ail concerned. This practice créâtes no difS- 
calty/'bedâuse it is now clearly settled that the jurisdiction of the 
court in which a bill is filèd of such a charftcter as to justify the 
appointment of an interlocutory receiver attaches to ail the assets 
to which the bill relates from the time of its flling. Farmers' Loan 
& Trust Co. V, Lake Street El. R. Co,, 177 U. a 51, 20 Sup. Ct. 564, 
44 L. Ed. 667. Moreover,' in cases of emergency, it is feasible to ap- 
point the marshal a temporary dustodian, with directions not to in- 
terfère with'the usual oikérations ôf the corporation; thus securing 
the acttial possession by the hand of the court in addition to the 
theoretical possession which the flling of the bill gives it, and at the 
same time leaving the court in a position to rid itself of the prop- 
erty without tiie complications whîcharîse froni the appointing and 
dîschargÎBg of a receiver, no matter how short the time the receiv- 
ership icoBtinues. The spirit of the common law requires that ju- 
dicial action should be taken in open court on issue between the par- 
ties,, or fiftër an opportunity for such issue; amd a regard for ita 
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traditions will not only insure the rights of litigants, but will also 
protect from the unjust criticisms so often made, and, what is o£ 
more importance, will secure the courts themselves against hasty 
and ill-considered action. 

This case brings to the court three essential conditions, compli- 
ance with which is necessary to justify the appointment of a re- 
ceiver as now asked for: First, that the case be fairly with in the 
jurisdiction of the court, having in view both the limited jurisdic- 
tion of fédéral tribunals and the true nature of proceedings in equi- 
ty; second, that some proper final relief in equity be asked for in 
the bill which will justify the court in proceeding with the case; 
and, third, that the circumstances calling for a receiver be of a clear 
and urgent character. 

The flrst and second conditions, of course, mn into each other. It 
is occasionally said, on an application for a receivership, that ail the 
parties in interest hâve agreed. This does not relieve the court from 
looking at the question of jurisdiction, and especially from inquiring 
whether the application for the receivership is really with the view 
of obtaining final relief, or merely for the purpose of securing a re- 
ceivership for the mère sake of the receivership. It is'true that, when 
the subject-matter is of itself of an équitable nature, certain condi- 
tions which might be availed of to defeat jurisdiction may be waived. 
Hollins V. Iron Co., 150 U. S. 371, 380, 14 Sup. Ct. 127, 37 L. Ed. 1113. 
This, however, cannot go to the extent of justifying the court in 
appointing a receiver merely because ail the parties in interest agrée 
thereto. Not only does this not justify the court in taking jurisdic- 
tion where it ought not to, but it requires it to say to the parties 
that, if they are agreed, they are capable of making amicable adjust- 
ments or arrangements without its assistance, so that, theref ore, there 
is no occasion for relief in equity. But, so far as the case at bar is 
concerned, this topic is of spécial importance, because the bill does 
not properly point out any suitable final relief, and on the présenta- 
tion of the case at bar the counsel for the complainants were not able 
to State what final relief the complainants désire. The bill contains 
no prayer for spécial relief. It does contain a prayer for gênerai re- 
lief, but the f rame of the bill is such that it is impossible for the court 
to perceive, on the présent hearing, what relief the complainants 
could properly ask for, or what they intended to ask for. On this 
matter being opened by the court during the hearing, it was plain to 
be seen, from the statement of the counsel for the complainants, that 
in filing the bill they had no clear purpose for final relief, and that 
they desired the appointment of a receiver only in order that the re- 
ceiver might become a party respondent in certain litigation in New 
Jersey. This is the litigation in which Judge Kirkpatrick rendered 
the opinion found in Eldred v. Car Co. (0. C.) 96 Fed. 59, to whïch réf- 
érence may well be had for the puriwse of explaining the nature of 
the controversy pending in New Jersey, and the results which the 
complainants, the minority stockholders, désire to accomplish. It 
appears that, after Judge Kirkpatrick rendered the opinion referred 
to, the présent respondent, acting through its offlcers, under direction 
of a vote of the large majority of its stockholders, directed its coun- 



1S6 :/ 104 FBDERAIi REPORTER. ;i 

selïto object that the United States circuiti court for the district of 
New Jersey liad no jurisdiction over it; and thereupon the court was 
reqMrM so to hold, and the respondent corporation was dismissed 
from the New Jersey litigation. In view of the facts that the litiga- 
tion iDi New Jersey is in equity, and tkerefore cannot proceed unless 
ail parties in interest, among whlch is the respondént corporation, 
are parties to the record, and that, also, the opinion of Judge Kirk- 
patrick ahows prima faciei that that litigation involves serions ques- 
tions and substantial interests, a court having proper jurisdiction 
might take action in that direction^ seither directly by acting upon the 
respondént corporation itself, or indirectly by appointing Some person 
to représentât, providedithe pairties complainant showed that they 
had a substantial grievance. But as this bill asks no fln&l relief, and. 
was not flled for Siat purpose, itis beyond the power of this court 
to grant the pending motion, even if tiie court could perceive that a 
receiver appointed by an interlocutory decree could obtain, a standing 
in the New Jersey litigation. It does not follow that, because this 
court dénies the relief now asked f or, relief could not be obtained on 
proceedings by mandamnç, either in the fédéral courts> or the state 
courts having jurisdiction over the corporation, or by a bill filed show- 
ing that the complainants hâve a substantial interest to be promoted, 
and in which the relief asked for should be the appointment of a 
trustée, who should appe^ in the New Jersey litigation in the name 
of the coloration, with authority to represent it, on the principle 
adopted by the suprême court of New Hampshire in the weîl-consid- 
ered case of Pearson v. Eailroad Ck)rp., 62 N. H. 537, 550. Such a bill, 
however, if one can be maintained, woùld be a bill framed for the 
particular purpose of the appointment of a trustée, and asking for 
such appointment as a matter of flnal relief, thus enabling the court 
to pass on the question intelligently on formai proofs and proper 
issues. 

Some litigation in which the corporation is alleged to be concemed 
is said to be pending in Massachusetts, but the observations which 
we hâve made in référence to the New Jersey litigation dispose of 
that. 

Pending this hearing, the complainants, by leave, amended their 
pi?ayer in the bill by adding the following: "And, in case it shall ap- 
pear that said respondént corporation is hopelessly insolvent, the 
court may order said corporation to be wound up and dissolved." 
With this was a prayer for the appointment of a receiver to hâve the 
control of the corporation's assets "until further order of court," with 
the further prayer that the respondént corporation might be decreed 
to make a transfef to such receiver. This relates only to an inter- 
locutory receiver, and is subject to the observations we hâve already 
made. 

Independently of any question whether this court should interpose 
against the bankruptcy statutes and the statutes of the state with 
référence to winding up corporations, or the collection of debts, and 
under its gênerai equity powers close the affaira of an insolvent cor- 
poration, the prayer which thus came in by amendment with référence 
to the issue of insolvency is not effectuai, in view of the fact that the 
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bill i« not framed in ttat direction. This prayer for relief, thus 
brought in by amendment, was clearly an after-thought, and it does 
not change the position of the case as it is presented to th.e court, 
namely, that the bill was brought naerely to obtain a receiver, without 
any purpose of prosecuting it to final relief. 

In view of the considérations we bave stated, we bave no occasion 
to discuss the merits of the case with regard to the appointment of 
a receiver if the bill were properly framed to give us jurisdiction for 
such an appointment. The same principles apply with référence to 
the exercise of discretionary powers for the appointment of re- 
ceivers as to the exercise of discretionary powers for preliminary 
injunctions, which powers, in either event, unless used carefuUy, 
run into uncontroUed and arbitrary action on the part of a single 
judge. The safeguards against this are the rules laid down by the 
circuit court of appeals for this circuit in Hatch Storage Battery Co. 
V. Electric Storage Battery Oo., 41 C. C. A. 133, 100 Ped. 975, with 
référence to interlocutory injunctions, and by the same court in Post 
T. Electrical Co,, 28 C. C. A. 431, 84 Fed. 371, to the effect that courts 
in equity ought not, on the application of minority interests in the 
stock of a corporation, interfère in what bas been approved by the 
majority, unless the complainants hâve a clear and substantial griev- 
ance. Merely a technical injury, or one which involves only nominal 
conséquences to the complainants, or circumstances which are doubt- 
ful, are not sufïicient to call into action the conscience of the chan- 
cellor. 

In view of the facts that the afBdavits now before us show that 
the respondent corporation has been practically inert for many years, 
and that they raise no belief that, in any event, under the most ad- 
vantageous circumstances, we could work out any surplus for the 
shareholders,and that they do not indicate that the complainants bave 
any pecuniary interest in the payment of the corporate debts, it may 
well be doubted whether the case shows clearly that the complainants 
could dérive any substantial advantage if we granted ail the bill now 
asks. However this may be, we do not flnd it necessary to fully con- 
eider it, because the other aspects to which we hâve referred déter- 
mine this présent question against the complainants. 

The pétition for the appointment of a receiver, flled the 25th day 
of August, 1900, is denied. 



FIEST NAT. BANK OF DENVER T. WILDER. 

(Circuit Court of Appeals, Eighth Circuit. October 8, 1900.) 

No. 1,341. 

1. LosT Ikstrtjments — Action to Recover — Indemnitt. 

A court of law— espeeially one which is vested witli jurisdiction botli at 
law and in equity— has power to require a plaintiff to give a bond of in- 
demnity as a condition précèdent to a recovery in an action brought 
therein on a lost negotiable instrument 

2. Same. 

The payée of a negotiable instrument, who claims to hâve lost the same 
before maturity, but that it had not been indorsed, should not be allowed 
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to recover thereon against the maker wlthout glvlng reasonable Indemnlty, 
, unless the évidence that the paper has been actually destroyed Is so cogent 
that there Is practlcally no rlsk of Its reappearance. A flndlng of the 
jury In such an action that thé instrument was net negotiated, but was 
lest while nnindorsed, is not In Itself a ground for dispenslng wlth the 
requirement of indemnity, slnce It woiild not be avallable to the maker 
as a défense against an action by a thlrd person who prodoced the instru- 
ment properly indorsed. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Charles J. Hughes, Jr. (A. Moore Berry, on the brief), for plaintift 
in error. 

Lucius Jf. Cuthbert (Henry T. Eogers and Daniel B. Ellis, on the 
hrief), for défendant in error. 

Before CAUDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge. The case presented for décision is as 
follows: George W. Wilder, the défendant in error, on November 19, 
1898, brought an action against the First National Bank of Denver, 
The plaintifif in error, to recover the amount due to him on two cer- 
tiflcates of deposit (one for |500, and the other for |3,000) which were 
issued to him as payée, by the bank, on or about December 1, 1897. 
Each of the certiâcates, by its terms, was "payable in current funds 
to the order of self [that is, the payée, George W. Wilder] on the 
return of this certificate properly indorsed." The plaintiff alleged 
that he had never indorsed or transferred the certiflcates to any one; 
that on or about March 4, 1898, he had lost them by their being taken 
from his possession without his consent; that he had immediately 
informed the bank of the loss, and subsequently, in September, 1898, 
had demanded payment of the certiflcates, which was refused. The 
bank admitted the issuance of the certiflcates and their nonpayment, 
giving as an excuse for its refusai to pay them when payment was 
demanded that the- certiflcates were not at the time produced by the 
payée, that he made no tender of indemnity on the occasion of the 
demand for payment or subsequently, and that it had no sulficient 
information on which to base a belief whether the certiflcates w«re 
lost or stolen, as the plaintiff alleged, or whether, if lost or stolen, 
they were at the time unindorsed by the payée. 

Concerning the testimony adduced at the trial, which was before 
a jury, it will be sufiicient for présent purposes to say that the plain- 
tiff testifled, in substance, that oU; January 5, 1898, he went from 
Tacoma, Wash., to Skagway, in Alaska, landing there on the lOth of 
Janvary, 1898; that he carried the certiflcates in a belt which he wore 
about his body; that he took «p his abode at Skagway in a small 
hôtel; that on the night of March 3, 1898, he took ofl his belt, which 
contained the certiflcates, some gold, and a diamond, and laid the 
same on one side of his bed, and went to sleep; that, when he dressed 
the next morning, through oversight he failed to put on his belt, and 
left it in his room, where he had placed it wben he retired; that he 
did not return to his room until 10 o'clock p. m. of that day, and never 
missed his belt until his return; that on his return, when he undressed 
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for the night, he missed it; that he searched for it, and could not flnd 
it; that he suspected his landlady of having made way with or stolen 
it, and subseqUently made efforts to find and recover it, but that such 
efforts were unsuccessful. The plaintiff below produced several 
cither witnesses to corroborate his statements concerning the loss of 
the certiflcates; but the knowledge of the loss possessed by thèse wit- 
nesses was derived, as it seems, whoUy from statements made by the 
l)laintiiî, and inferences drawn from his conduct subséquent to the 
allégea theft. They appear to hâve had no other means of knowledge. 
The cashier and the assistant cashier of the défendant bank testifled 
îhat in the summer of 1898 a letter was reeeived by the bank from the 
plaintiff, detailing the circumstances under which he had parted with 
the certiflcates, in which he said that he had been forced to sign his 
name on the back of the same, and that, if he had not done so, he 
would hâve been taken out and hung. They were unable to produce 
the letter, because, as they said, it had been mislaid, and could not be 
found after diligent search. The bank proved by another witness, 
résident in Denver, Oolo., who appears to hâve been an old acquaint- 
ance of the plaintiff, that he had also reeeived a letter from the plain- 
tiff in the summer of 1898, in which he stated that he had been forced 
to sign or indorse the certiflcates on the threat of being hung, and 
requesting him to make that fact known to the défendant bank. The 
record contains other évidence from which it appears that the plain- 
tiff was a professional gambler; that he went to Skagway for the 
purpose of foUowing that occupation; that he played for high stakes, 
and sometimes lost and sometimes won; that during his résidence in 
Hkagway he was forced on one occasion by its citizens to leave the 
place on account of some transaction in which he was engagea; and 
that during the summer of 1898 he was for a time eonflned in the jail 
at Skagway, Alaska. The trial court was of opinion that if the cer- 
tiflcates in question were lost or stolen in the manner related by the 
plaintiff, and at the time of such loss or theft were unindorsed by the 
payée, he might recover without tendering the bank any indemnity 
against the future production of the lost instruments. It accordingly 
Instructed the jury to that effect, and the plaintiff below recovered 
a verdict for the fuU amount of the certiflcates and interest. The 
principal contention in this court is that such instruction was erro- 
neous. 

The negotiability of the certiflcates when they were executed and 
delivered by the défendant bank is not challenged by either party, and 
we shall accordingly assume that they were negotiable, though "pay- 
able in current funds," and that they were subject to ail the rules ap- 
plicable to notes and bills drawn in such form as to be negotiable by 
the law merchant. Neither was the question raised in the lower 
court, nor argued in this court, whether the remedy to recover the 
contents of a lost negotiable instrument, such as a note, Mil, or bond, 
is exclusively in equity, or may be pursued at law. On behalf of the 
bank it is conceded, apparently, that by the modem practice a suit 
at law may be maintained on a lost negotiable instrument, and that 
courts of law in such cases hâve power to require a proper indemnity 
against the reappearance of the lost instrument; while on the part 
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ofthe défendant in error it is said, in effect, that courts of law may 
entertain sucJi actions, and properly require indemnity to be given in 
those cases where the défendant will be exposed to a risk of loss by 
permitting a recovery. It is claimed, however, that in the présent 
oase the défendant bank can safely pay the certiflcates, because the 
jury hâve found that they were unindorsed by the payée when lost; 
that, in conséquence of this finding, no one can ever acquire a valid 
title to the paper; and that a recovery was properly allowed without 
an indemnifying bond. 

We are aware of no sufScient reason why a court, especially if it 
is one wMch is vested with jurisdiction both at law and in equity, 
may noti require a bond of indemnity as a condition précèdent to a 
recovery in a suit at law brought therein upon a lost negotiable in- 
strument, Whether such an action be brought on the law or equity 
side, the court has the same opportunity to détermine accurately 
whether, in view of ail the circiunstances attending the loss, the case 
is one in which the défendant would be subjected to a risk of loss or 
expense if compelled to pay the lost instrument, and the same op- 
portunity to détermine the amount of indemnity, if any, which should 
be exacted. In thèse days courts of law manifest a strong disposition 
to administer the law in accordance with those principles of justice 
which are recognized by courts of equity, and instances are not want- 
ing where they hâve entertained défenses and enforced obligations, 
without express statutory authority, which at one time would hâve 
been entertained and enforced only by courts of equity. No substan- 
tial objection to such action is perceived, when a court possessed of 
légal and équitable powerg can conveniently give effect in a légal 
proceeding to a well-established équitable right without harm to 
either party. Some courts of high réputation hâve heretofore enter- 
tained actions at law upon lost negotiable instruments, and hâve exer- 
cised the power of requiring the plaintiff to give a bond of indemnity 
as a condition précèdent to a recovery, and some of them hâve main- 
tained their right to exercise this power by reasoning that is very 
persuasive. Fales v. Kussell, 16 Pick. 315 ; McGregory v, McGregory 
107 Mass. 543, 546; Bridgeford v. Manufacturing Co., 34 Conn. 546 
Tisher v. Webb, 84 N. C. 44; Bank v. Benedict, 18 B. Mon. 307, 311 
Kobinson v. Bank, 18 Ga. 65, 110, 111. Conceding, then, that the 
practice of requiring indemnity in suits upon lost negotiable instru- 
ments originated with courts of chancery, which were the flrst to 
recognize a right of recovery on lost instruments, no substantial 
reason can be assigned at présent why a court of law should not 
adopt the piractice, and exact indeninity under the same circumstan- 
ces where a court of equity would exact it. 

Passing to' a considération of the principal question discussed in 
the briefs and at the bar, namely, whether, in view of ail the facts 
disclosed by the record, the case is one in which the plaintiff should 
hâve been required to furhish indemnity, we observe in the flrst in- 
stance that, acnording to the plaintifif's own showing, the certiflcates 
in suit were not overdue at the time Of the alleged loss, but were capa- 
ble of negotiation to a bona flde holder. In the second place, the 
finding by the jury that the certiflcates were lost and never negoti- 



FIRST NAT. BANK V. WILDEE. 191 

aled, as well as tîie flnding that when lost they had not beea indorsed 
by the payée, rest upon fallible human testimony, wMch might be dis- 
oredited by another jury called to détermine thèse issues in a suit 
brought by a third party against the défendant bank on tbe certifl- 
cates. ; It is hardly necessary to observe that the flnding of the jury 
on the above issues in the présent case would not operate as an estop- 
pel, and would not even be admissible in évidence against a third 
party suing on the certificates, who was able to produce them, bearing 
the plaintifÊ's indorsement. No prudent banker, on the facts dis- 
closed by this record, would pay the certificates voluntarily, without 
proper indemnity; and what a prudent man would not do voluntarily, 
surely a court should not compel the défendant bank to do. As between 
the maker of commercial paper and the payée and ail subséquent 
holders thereof, there is an implied understanding that when payment 
is demanded and received the paper will be produced and surrendered 
as a Toucher; and, although it is now well settled that this obligation 
is not so imperàtive that the payment of commercial paper cannot be 
enforced under any circumstances without its production and surren- 
der, yet when this cannot be done, in conséquence of its loss or de- 
struction, reasonable security against its future appearance should be 
lequired, unless the proof that the paper has been actually destroyed 
is so cogent that there is praetically no risk of its reappearance. One 
who has lost a negotiable instrument, and is unable to produce it ou 
the day of its maturity, in accordance with the implied understanding 
that it shall be produced, should not be allowed to cast the burden of 
his misfortune upon the maker, but should be compelled to tender a 
reasonable indemnity. Welton v. Adams, 4 Cal. 38, 41; Gordon v. 
Manning, 44 Miss. 756, 762; Wade v. Banking Co., 8 Rob. 140, 142; 
Fales V. Eussell, 16 Pick. 315, 316; Bullet v. Bank, 2 Wash. C. G. 172, 
4 Fed. Oas. 647. We are accordingly of opinion that the plaintiff 
fchould hâve been required to indemnify the défendant bank against 
ail further liability on the lost certificates before a judgment was 
entered on the verdict of the jury. As such action was not taken, the 
requisite security should be given before the judgment is enforced. 
We might allow the judgment to stand, and direct that exécution 
thereon be withheld until such security is given by the plaintiff; but 
as the lien of such a judgment, especially if it existed for some time, 
might prove a source of considérable embarrassment to the bank, we 
bave concluded to vacate the judgment, and allow the verdict of the 
jury to stand unaffected by such action. It is accordingly ordered 
that the judgment of the lower court in this case be, and the same is 
hereby, vacated and annuUed, but that the verdict on which the same 
is based be permitted to stand unaffected by such action, and that the 
case be remanded to the circuit court, with directions to enter a judg- 
ment on such verdict, on the motion of any party in interest, at any 
time after the right of action upon such certificates of deposit shall 
hâve been barred by the statute of limitations of the state of Colorado 
applicable thereto, provided no action shall hâve been brought there- 
on in any court prier thereto; also, to enter a judgment on such ver- 
dict at any time hereafter when the plaintiff, or any one in his behalf, 
ehall hâve executed a bond, with security satisfactory to the court, iu 
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tlxe pénal sum of $1,500, payable to tbe défendant bank, and condî- 
ti(»9ed that the obligors therein,on the payment of said judgment,will 
hold the défendant bank harmless of and from ail liability, claim, or 
demand wMch may thereafter be preferred by any owner or pretended 
owner of said certificates, and that they will also refund such reason- 
able attorney fées as may be incurred by the défendant bank in de- 
f ending any action or actions which may be brought in any court upon 
eaid certificates. 



HOYT T. FULLER. 

(Circuit Court of Appeals, BIghth Circuit October 9, 1900.) 

No. 1,843. 

1. Damages— Détention of Personal Propbrtt— Measure of Damages 

The gênerai raie for the measure cf. damages for the wrongful détention 
of Personal property is the value of the use of that property durlng the 
détention. 

S. Samb— HiGHBST Markbt Valtie. 

Compensation la the baslc raie fàr the measure of damages. In an ac- 
tion for spécial damages for the loss of a sale of Personal property at 
the hlghest market value durlng Its détention, It Is compétent for the 
défendant to prove that withln 30 days after the property was returned to 
the plalhtlfif, whlle he still held It, and before the action was commeneed, 
Its market value was as high, and Its sale aa feasible, as durlng the 
détention. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

Thls was an action for damages for an excessive levy. In the amended 
complaint upon which the action was trled the défendant In error, J. h. FuUer, 
alleged that on October 4, 1894, the plalntlfC in error, Sue A. Hoyt, caused a 
writ of attachment against hîm for the sum of $517.50 to be levied upon 23,000 
bushels of hls corn in the crib, whleh was then situated In Guthrle county, In 
the State of lowa; that thls property was worth $11,500, and the levy was 
excessive in the sum of $10,745; that the plaintifC In error retained thls prop- 
erty under the levy until D'ecember 6, 1894, when she dlsmissed the suit 
and released the levy; that the market value of the corn was 45 cents per 
bushel when the writ was levied, and that it advaneed to 65 cents per bushel 
whlle the property was detalned under the levy; that on account of the levy 
the défendant In error w^s unable to sell his corn at the hlghest market prlce 
thereof, and was damaged in the sum of $4,000. The plaintifC in error denied 
ail the allégations of the complaint, except the issue and levy of the writ, 
and pleaded' a counterclalin. There was a trial to a jury. The évidence 
disclosed the fact that the défendant In error held his corn from the time 
It was returned to him in December, 1894, until August or September, 1895; 
that the market value of corn In Guthrle county was from 50 to 55 cents, per 
bushel In the month of November, 1894. Thereupon the plaintifC in error of- 
fered to prove that in the months of January, February, March, April, and 
May, 1895, the market value of corn in that county was as high as it was 
durlng the period of détention under the writ. This évidence was excluded, 
and an exception was taken. There were many other objections and excep- 
tions to thé rulings of the court in the course of the trial, and at Its close 
there was a verdict and judgment for $2,800 damages, and interest from 
November 19, 1894, amounting in the aggregate to $3,447.73. The wilt of 
error bas been sued out to reverse thls judgment. 
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I. M. Earle, for plaintiff in error. 

A. B. Cummins, for défendant in error. 

Before CALDWELL, SAJSnsORN, and THAYEE, Circuit Judges. 

SA2ÎB0RN, Circuit Judge, af ter stating the case as above, delivered 
the opinion of the court. 

Tlie measure of damages for the conversion of personal property 
is the value of that property at the time and place of its conversion, 
in the absence of a plea and proof of facts and circumstances which 
entitle the injured party to spécial damages. Suth. Dam. § 1109; 
Brown v. Allen, 35 lowa, 306; Gravel v. Clough, 81 lowa, 274, 46 
N. W. 1092; Thew v. Miller, 73 lowa, 742, 36 N. W. 771. One of the 
exceptions to the gênerai rule is that the measure of damages for the 
conversion of stocks and like spéculative property is the highest 
market value which the property attains between the time of its con- 
version and the expiration of a reasonable time to enable the owner 
to put himself in statu quo after notice to him of the conversion. 
McKinley v. Williams, 74 Fed. 94, 103, 20 G. C. A. 312, 321, 36 U. S. 
App. 749, 763; Galigher v. Jones, 129 U. S. 193, 201, 32 L. Ed. 658. 
This, however, is not an action for conversion. It is an action for the 
simple wrongful détention of personal property for the period of about 
two months. The measure of damages for the détention of personal 
property is the value of its use during the period of détention, in the 
absence of a plea and proof of facts and circumstances which warrant 
spécial damages. Lumber Co. v. Spencer, 81 lowa, 549, 550, 46 N. W. 
1058. 'So far as this record discloses, the value of the use of the corn 
in the crib during the two months it was retained under the levy was 
nothing. But the plaintiff, the défendant in error hère, recovered 
$2,800 damages for the différence between the highest market value 
this corn reached during the period of détention and its market value 
on the day it was released from the levy. Ttie défendant offered to 
show that within 30 days after it was released, and while it was still 
held by the plaintiff, its market value was as great as it was at any 
time during the détention, and this évidence was rejected. Conced- 
ing for the purpose of the considération of this question, but not de- 
ciding, that under some circumstances the highest market value of 
Personal property during its détention is the basis for the measure of 
damages, the question is whether or not, in an action for spécial 
damages, consisting of the différence between the highest market 
value of Personal property during its wrongful détention and its 
market value when returned to the owner, it is compétent for the 
wrongdoer to show that after the property was returned to the plain- 
tiff, and before he commenced his action, its market value was as 
great and its sale as feasible as at any time during the détention. 

Compensation is the standard for the measure of damages. Rocke- 
feller v. Merritt, 76 Fed. 909, 917, 22 C. C. A. 608, 616, 40 U. S. App. 
666, 679. With the exception of those rare cases in which punitive 
damages may be recovered, of which the case at bar is not one, a de- 
fendant is never liable to pay more than the actual loss which he has 
inflicted upon the plaintiff by his wrong. Nor is the plaintiff per- 
mitted to exaggerate, increase, or speculate on his loss so as to in- 
lOi F.— is 



Wi 104 FSBIBKAL REt>OH¥ER. 

flict a penalty upon the défendant. He is as much bound tè ^Potect 
the latter against inconsequential and unnecessary damages as the 
défendant is to paytQ tàe pl£(intifiE his actual loss. In the case before 
us the plaintiiBf has recovered damages to the amount of $2,800 and 
Interest, amounting in the aggfêgate to $3,447 J3, because the défend- 
ant kept the levy of a writ of attachment against the plaintiff for 
$517.50 on 28jO00 bushels of corn in the crib, worth about $11,000, 
from Octobeu 4y 1894, until Decetnber 6, 1894; and tlie highest selllng 
price of the corn during this period was $2^800 more than it was on 
December 6th, when the attachment was released, The défendant is 
not charged with maliciously inflicting the injury. The writ of at- 
tachment is hot daimed to hâve been unadvisedly issued, and the 
only complaint is that the levy mider it was excessive. Why should 
the défendant pay such large damages, if, as she offered to prove, 
the plaintiff's cortt was worth as much within 30 days after the levy 
was released as at any time during its détention ander it? If the 
plaintiff had sold the corn on December 6, 1894, and had thereby 
sustained an actaal loss of the différence between the value of the 
corn in November and its value on that day, there would hâve been 
more plausibility in his claim that the détention entailed the loss 
of this large amount of money upon him. But he did not do so. He 
held the com until August or September, 1895. He did not com- 
mence this action until April, 1895, after the corn had advanced in 
price and value to the highest market price it attained at any time 
while the levy was upon it. The levy upon and détention of the corn 
was not the cause of the fluctuation in its price or value. It had no 
greater effect, in any event, than to prevent the plaintiff from accept- 
ing' a favorable opportunity to sell it at the high price which ruled in 
November, 1894. The corn was returned to him nninjured, and after 
its retum, and while he still held it, he had another opportunity to 
sell it at a price as high and on tenus as favorable as were presented 
during the détention. How could it be said that he suffered any ac- 
tual loss, except possibly the interest on the moûey from the date of 
the first to the date of the secosiâ opportunity to sell at the price 
desired? He certainly feould not legally charge the défendant with 
anything more than the loss which. the détention entailed upon him. 
He could not legally charge her with the loss which he would hâve 
sustained if he had sold the corn on December 6, 1894, because, in 
view of the fact that he held until the price advanced, that was not 
an actual loss. Nor could he retain his property, and speculate upon 
the defepdant's liability. When the com again reached the highest 
market value it attained during the détention, and remained there 
for more than four months, he could not refuse to accept the oppor- 
tunity toisell it thus offered, keep the com in his possession, and then 
charge the défendant with the loss he suffered because the price sub- 
sequently dropped agaip to the value on December 6, 1894. During 
the early months of 1895 he had the corn, and he had the opportunity 
to sav^jhimself from loss, and the défendant from liability. If he 
failed to embrace this opportunity, he ought not to be permitted to 
charge the défendant with the conséquences of his unfortunate spéc- 
ulation. The reason of the rule which charges the défendant in con- 
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version with. the higae&t market value which spéculative personal 
property attains between the date of its conversion and a reasonable 
time to enable the party injured to put himself in statu quo after he 
receives notice that his property is converted is tliat during this time 
the défendant has or may hâve the property under his control, and 
the opportunity to realize the highest priée for it at his command, 
while the plaintifC is deprived of this chance. The rule was adopted 
to prevent the party in possession and control of personal property 
from speculating with it to the in jury of its owner. The reason of 
this rule pleads as cogently against allowing a plaintiiï, who has re- 
covered the possession of his property, and who may sell and deliver 
it at such priée and on such tenus as he chooses, to speculate on the 
liability of the défendant, and to charge him with heavy damages be- 
cause at the time of its release to him, or at some times thereafter, 
its market value was low, when for months after its return, and while 
he still held it, that value was so high that he might hâve sold it for 
such a sum as would hâve relieved him from ail loss, and the défendant 
from ail liability. When in the spring of 1895 the market value of 
this corn rose as high as it was during the détention, the plaintiff had 
the possession and control of this property, and it was not at the com- 
mand of the défendant. He had the power to sell and deliver the 
corn, and the défendant had no opportunity to do so. If he had exer- 
oised his power and embraced this opportunity, he would hâve sus- 
tained no substantial loss from the détention, and the défendant 
would hâve been relieved from ail serious liability. Ail he lost by 
the détention, in any event, seems to hâve been an unembraced oppor- 
tunity to sell the property at a given price. If within 30 days after 
its release, and while he still held the property, he had a later oppor- 
tunity to sell it, equally favorable, he cannot be said to hâve suflered 
substantial loss because he was prevented from embracing the earlier 
one. The évidence that the market value of the corn was as high 
within 30 days after it was returned to the plaintiff, and while it 
was still in his control, as it was at any time while it was detained 
under the levy, was compétent and material testimony to reduce the 
damages which the plaintiff claimed, and it was error to reject it. 
For this reason the judgment below must be reversed. Bank v. Bush, 
85 Fed. 589, 543, 29 G. C. A. 333, 337, 56 U. S. App. 556, 564. 

The évidence which was produced upon the trial of this case is not 
embodied in the bill of exceptions, and it is not intended by the views 
which follow to forestall the considération by the court below of 
the évidence which may be presented upon the second trial, or to dé- 
cide the questions of law which may arise upon that évidence. But, 
in view of the fact that the case must be tried again, attention is 
called to the foUowing suggestions: It is difiûcult to conceive of any 
State of facts suggested by the amended eomplaint in this action 
which would sustain the extraordinary judgment that was rendered 
on the former trial. This is not an action for conversion. It is a 
simple action for unlawful détention of corn, and the gênerai rule of 
damages is the value of the use of the property while it is thus de- 
tained. The plaintiff seeks to recover the différence between the 
highest price which corn reached during the détention and its market 
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price on the day the levy was released. If on the day the levy was 
made he hiad a contract, executed by some responsible party, to bny 
thîs corn at the higbest price itshould attain during the period of 
détention, and if he was prevented by the levy f rom perf orming his 
part of this contract, and the market value of corn rose during the 
détention above the price on the day of the release, there would be 
some ahow of reason in his claim. But if his claim for this $2,800 
damages rests on the simple facts that the market price of corn was 
higher during the détention than it was when the levy was released, 
that he might hâve sold it if there had been no levy upon it, and that 
the sheriff held it under this levy of the writ of attachment for 
1517.50, we are at a loss to see how that claim can be sustained. The 
measm'e of damages based on the highest market value which prop- 
erty attains applies in cases of conversion of stocks of corporations, 
and like property of a spéculative character, which has no fixed 
market value. Corn does not belongto this class of property. It is 
an àgricultural product, vast in quantity, always for sale, and always 
having a well-known market value. If this 23,000 bushels upon which 
the levy was made on October é, 1894, had been converted to her own 
use by the défendant on that day, there could hâve been no question 
but that the measure of damages would hâve been its market value 
at the time and place of conversion. A claim that the owner was en- 
titled to the highest market value it subsequently attained would 
not hâve been even plausible. The ordinary rule would hâve meas- 
ured the damages. It is not perceived why the customary measure 
of damages for détention — the value of the use — should not, for the 
same reason, limit the damages for the détention of this property. 
There is, indeed, a mère cogent reason why the gênerai measure 
should be applied in the latter case than in the former. The reason 
of the rule which measures the damages in conversion of spéculative 
Personal property by the highest market value is that the défendant 
has or may hâve the power to sell and deliver the property at his 
command when the highest price is attained, that he is thus en- 
abled to take advantage of the opportunity to sell it at the advanced 
price, whiM the plaintiff by the conversion is deprived of that oppor- 
tunity. In the case in hand, however, the défendant, who merely de- 
tained the corn under a lawful writ of attachment, hà.d no power to 
sell or dispose of it, — no chance to realize the highest market value 
which it reached during the détention, — and, since the reason of the 
rule fails, the rule itself ought not to apply. There is another reason 
why the recovery of the extraordinary damages which the plaintiiï 
claims in this action seems impracticable, even if the measure based 
on the highest market value was applicable. It is that it rests on the 
claim that the plaintiff was prevented f rom selling 23,000 bushels of 
corn in the crib, worth $11,000, by the mère levy of an attachment for 
$517.50. Such a levy could not prevent the sale of a quantity of corn 
of this great value. The plaintiff could hâve sold his corn, could hâve 
applied the $517.50 to the payment of the àmount claimed under the 
writ, could hâve delivered the property, and hâve received the bal- 
ance of its proceeds. He could hâve given a bond for three times the 
amount of the claim, $1,552.50, to deliver the property to the sheriff 
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to satisfy any judgment that might be obtained against it; and in 
this vvay he could hâve released the property from the levy, and liave 
sold and delivered it at will. McClain's Ann. Code lowa, § 4221; 
«argent v. Fuller, 132 Pa. St. 127, 133, 19 Atl. 34; Girard v. Moore 
(Tex. Civ. App.) 24 S. W. 652; Drew v. Ellis (Tex. Civ. App.) 26 S. W. 
95. It may be that a state of facts was proved in the former trial, 
and will be again, which will sustain the claim for some of the spécial 
damages which plaintiff sought, but such a state of facts is certainly 
not more than suggested by the amended complaint. The judgment 
below is reversed, and the case is remanded to the circuit court, with 
directions to grant a new tifial. 



UNITED STATES v. DEMPSEY. 
(Circuit Court, D. Montana. September 28, 1900.) 

1. Abmt — Pat of Oppicbks— Right to Commutation for Quarters. 

Under section 1480 of tbe army régulations, which provides that "offi- 
cers on duty, wlthout troops, at stations where there ai'e no public quar- 
ters, are entitled to commutation therefor," any suitable quarters pro- 
Yided by the government for the use of an ofilcer answer the requirement 
for "public quarterr.," though not expressly built for army officers; and 
an officer assigned to duty as an Indian agent, and furnished a suitable 
building on the réservation for bis quarters, without charge, is not enti- 
tled to receive commutation for quarters. 

2. BaMK — OVEKPAYMBNT OF OfFICER THROUGH MiSTAKE OP LAW— RbCOVKKY 

Where an army paymaster has paid an offieer a sum as a commutation 
allowance through an error of law, the United Statesi la not bound by such 
payment, and may recover the money so paid in a proper action, with 
interest from the date when the offlcer's aecounts were settled by the 
treasury department, at the rate established by the laws of the state in 
which the action is brought. 

Action by the United States to recover an alleged overpayment 
made to défendant as an army officer through mistake of law. 

Wm. B. Eodgers, U. S. Dist. Atty. 
Henry N. Blake, for défendant. 

KNOWLES, District Judge. This cause has been submitted to 
the court upon an agreed statement of facts. The défendant, Charles 
A. Dempsey, at the times mentioned in the complaint herein, was a 
captain in the regular army of the United States, and was assigned 
by the président of the United States, in accordance with the power 
vested in him by a fédéral statute, to act as Indian agent for the 
Osage Indians. In pursuance of such assignment, he entered upon 
and performed the duties of the position as such Indian agent. He 
claimed from the government of the United States a certain sum as 
commutation for quarters while performing his officiai duties, and 
received from the government, through paymasters in the army, as 
such, the sum of $240, at différent times between the 13th day of 
June, 1893, and the 31st day of January, 1894. It ie claimed by the 
government in this action that this money was erroneously paid to the 
défendant under a mistake of law. The défendant claims that he 
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WSLS justly ejjitJtleâ to^tW? money, iind^r and by virtue of section 1480 
of the army regwationg, which. reads m foUows: 

"Offleers on iduty, wlthout troops, at stations where there axe no public 
raarters, are entitled to commutation therefor, which -wlll be paid by the pay 
d^pàrtinent âteStabllshéd rates." 

ïhe facts show that the défendant was on duty, without troops, 
upon the Osage Indian réservation, acting as agent for saîd Indiaus. 
The question arises whether or not, at that stationj there were public 
quarters. If there were none, he was entitled to commutation as pay 
foç the; proqurement of.quarters at the established rates. As used 
in this régulation, "public quarters" signify quarters provided by 
the national govemment for the use of army offleers while performing 
their duties. Has the govemment provided the défendant such quar- 
ters ? It is agreed and set f orth in the flf th paragraph of the agreed 
statement of facts: 

"That there wa» provided ,by the govemment of the United States, free of 
charge, for the defendant's bceupancy and use and comfort, a building and 
quarters suitable for the occupancy of an offlcer of the rank of captain in the 
regular army of the United States, npon said Osage Indian réservation, which 
bad been erected in th€ year 1873; which said building and quarters were 
in the, possession of the défendant, as such acting Indian agent, through the 
whole of the time he waa such Indian agent, and was under the control of the 
govemment of the United States, and h?id theretofore and at ail times been 
deslgnated by the govemment of the United States and used as a résidence 
and quarters for the United States Indiaji agents and acting Indian agents of 
said Osage Indian réservation, and wa? subjeot to such use during the whole 
of the time the said défendant acted as Indian agent opon said Indian réser- 
vation." 

This would seem to answer the question as to whether or not there 
were public quarters provided by the govemment at said Indian 
réservation or àgency féri army offleers acting as Indian agents, or 
assigned to perform the duties of Indian agents. It is undoubtedly 
claimed, however, that thèse quarters so provided for the use of 
the défendant at said agency were built for the benefit of the Indians 
exclusively, and with moneys provided by the act of July, 1870, for 
their benefit, and that the same are not "public quarters." It is to 
be noted that it is not stated or agreed to that the Indians actually 
owned thèse quarters, but only that they were built with moneys 
which belpnged to them, ftnd for their benefit exclusively. It is not 
stated th^t liey were build under a contract with the Indians, or that 
they were ever delivered tofthe Indians, or used and occupied by them. 
Thèse quarters, it appearp, were buijt upon the Osage Indian réserva- 
tion. By article 2 of the, treaty "with the Great and Little Osage In- 
dians, dated June 2, 1825j there was reserved to said tribes, so long 
as they might choose to qceupy the same, a tract of land which em- 
braced the section of qountry upon which thèse buildings were erect- 
ed, and in tha,t clause ofvS^tidtreaty. itis provided that upon said 
réservation the agent for i^a^id tribe, and ail persons attached to said 
agency, as »\s(> such teaci^eps and instructors as the président might 
think proper to authpri^ie and permit, should réside and occupy and 
cultivate, without interruption, such ^ands as might be necessary for 
them, Tl^i^ réservation did not abrogEite; the paramount title of the 
IJpited States to said reserved lands.; The légal title remained in 
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the government. A right of occupancy was granted to the Indians, 
subject to the above conditions as to the right of the agent for said 
tribes and other parties named to réside theréon. It must be ac- 
knowledged that this was a peculiar way on the part of the govern- 
ment of the United States to provide for the Indians a compensation 
for its violation of a solemn treaty compact made with them by mak- 
ing an appropriation for the building of a house upon its lands for the 
use and occupancy of an Indian agent, — an officer of the United 
States. This, however, appears to be the fact. It is agreed by the 
parties herein that the building provided for the occupancy and use 
of the défendant was a building and quarters suitable for occupancy 
of an ofacer of the rank of captain in the regular army of the United 
States, and the inference would be that it became and was a part of 
the realty embraced in the Indian réservation, and under thèse cir- 
cumstances it was and is the property of the national government. 
The army régulation above referred to did not contemplate that the 
quarters furnished should be quarters expressly built by the govern- 
ment for army ofBcers, and devoted exclusively to that purpose. Any 
suitable quarters provided by the national government, in any way, 
ought to meet the demands and requirements of the régulation above 
referred too. I hâve come to the conclusion, therefore, that the gov- 
ernment did provide for the défendant "public quarters" on the Osage 
Indian réservation. 

The next question is, the money having been paid over to and re- 
ceived by the défendant by reason of an erroneous construction 
of the law, can the same be recovered from the défendant by the gov- 
ernment in this suit? The paymaster who paid the défendant the 
above sum of money could go no further in this matter than he was 
authorized by law. The law limited his powers. He could bind the 
government only to the extent authorized by law. The government 
was not bound when he exceeded the authority given him by the 
fédéral statutes. The money paid to the défendant was the money 
of the government, and, as stated above, the government having pro- 
vided the défendant with suitable quarters, free of charge, the pay- 
master was not authorized to pay him this money. That belonged 
to the government. Under such circumstances the following déci- 
sions maintain the rule that the government may sue for and can re- 
cover back this sum of money so paid : McElrath v. U. S., 102 U. S. 
441, 26 L. Ed. 189; Wisconsin Cent. R. Co. v. U. S., 164 U. S. 190, 17 
Sup. et. 45, 41 L. Ed. 399. 

Interest is demanded in this case on the amount found due from 
February 1, 1894, till paid. I hold, however, that the rule is that 
where money has been paid to another by mistake, unaccompanied by 
fraud, interest should not be allpwed on the same until a settlement 
has been made between the parties. The second auditor of the treas- 
ury is authorized by the statutes of the United States to settle the 
accounts of army oiBcers. In this case it is admitted that a settle- 
ment was made by the proper ofQCer on the 17th day of November, 
1897. The statutes of Montana provide that after the settlement of 
any account interest shall be allowed thereon at the rate of 8 per cent, 
per annum. In the case of Goddard v. Foster, 17 Wall. 124, 21 L. Ed. 
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589, it is heW-i^^ip a case like, this thè law of the state should con- 
trol. The govpsppe^t, therefore, is entitled to interest on tlie above 
8um of |240 at ^e rafe of 8 per cent, per annum from iljhe 17th day of 
November, 1897^ the ,4^te of tjhe settlement of thersaid account. It 
is therpforçi ordered that the plaintiff reçover judginent against tke 
défendant for tbe smn of; $294.94, together with costs to be taxed. 



èTAVBR OlRltlAGE 00. v. PARK STEEL CO. 
(Circuit Court ofi Appeals, Serenth Circuit October 12, 1900.) 
;■; . '.N^. 681. 

1. SAtBs— Construction of Contraoï;— Breach. 

A contract to fuvplsli "ail tbe tire steel ♦ * • whleh wlU be used 
in huyer"» Works prior to Septetr^ber 1, 1899, not to exceed 14,000 sets, 
nor to be less than i(),t)00 setsi"'tô be specifled by the buyer for ship- 
ment, "aU ûot later than 15 dayS'before the expiration of this contract," 
is one in whlçh theifluantlty of tlrejsteel whlch the seller Is bound to fur- 
nlsh and the buyer to take Is measured by the quantlty reasonably re- 
quired for use in tlje buyer's wçrks up to the date named, -within the 
aihounts speciflèd; AUd a bteach ot the contract cannot bfe predicated on 
the f allure of the seller to furtilsh steel ordered for shipment beyond 
thp 10,000 sets, a,ndufl to 14,000 sets, unleSs it is further shown that 
such materlal was actually needed for use In the buyer's works prlor to 
September 1, 18S9. 

2, Pi-BÂdINQ— SUFFICIKNDT OF DkcLABATIOIÎ— ALLEGATION DP BbEACH OF CON- 

TBACT. , ' ' '-' 

; Ail allégation, In a déclaration for breach^of a contract by whlch dé- 
fendant obllgated Itself to.fumisb ail the tire steel used in plalntlflCs 
woiks prlor to a time stated, that défendant falled and refused to fur- 
njsh steel "ordered from and speciflèd to the défendant in accordance 
■virtth the terms of sala coûtract, • ♦ * to be furnlshed by the défend- 
ant to the plalntiff to be used In Its works • * » In accordance wlth 
the terme of sald contract," is insùfllcient as an allégation that the steel 
ordered was requh:ed for use in.plaintlffi's works prior to the time fixed 
by thé contract, whic^ allégation ijs essentlal to the statement of a cause 
of action. 



In Error to the Circuit Court of the United States for the Northern 
Division of the KortheTn District of Illinois. 

The plalntiff In error, Stàvér Carriage Company, sued In assumpslt to 
recover damages for alleged breach Of ; a contract for the sale of tire steel. 
The coijrt below sustained a demurrer to the déclaration as amended, and the 
plalntiff elected to stand by its pleadlng, whereupon judgment was entered 
against it, and writ of error Issued. ^ , 

The dedaratiOn sets ûp the màkiiig .Ijy Park, Bro. & Co., Limited, a joint- 
stock company, at Pittsburg, Pa., of the fbllowing contract In wrlting: 

"Plttsburg, Pa., August 4th, 1898. 
"Mémorandum of Salé Made fey Park, Brother & Oo., Limited. 
"To Staver Carriage Co., of Chicago, 111., ail the tire steel of good and 
suitable qualltywhich will be used in buyer's works prior to September 1, 
1899, not to exceed 14,000: sets, nor to be less than 10,000 sets, at the foUow- 
Ing priée and terins: 

Orade. Price per 100 Pounds. 

Round edge tire steel, 3-4x3-18, ) ?1.15. 
and heavier [ Terms: Cash, fifteen days from date 

! ' ji of each involce, less 2 discount. 
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"Deliverîes t. o. b. Plttsburg, less carJoad rate of frel'ght to Auburn Park, 
111. No freigM allowed on Bbipments of less than 300 poundB. To be speci- 
fied: For car-load shipmentSi and In reasonable tlme for seller to make 
requlred deliveries, but ail not later than 15 days before the expiration of this 
contract. Any steel proving détective when used for the purpose specifled will 
be replaced, but no claim for labor or damage will be allowed. In case any 
shipment of steel proves unsuitable, it Is understood that the buyer will im- 
mediately discontinue its use and advise the sellers of the fact, that the 
sellers may hâve an opportunity of decidlng what shall be done under the 
clrcumstances, so that possible loss or damage to either party shall be pre- 
vented. Serions Ares, strilies, difCerences with worlimen, accidents to ma- 
chinery, or other causes unavoidable or beyond seller's control, shall excuse 
any delay in fllling orders caused thereby. There are no understandings or 
agreements relative to this contract that are not fully expressed herein, and 
no changes will be made inihis contract imless reduced to writing and signed 
by both parties. The title to goods delivered under this contract to remain in 
the sellers untll they shall hâve received the money for the same, and upon 
f allure to make such payment the sellers may repossess themselves and take 
away said goods. To render this contract binding upon sellers, it must be 
signed by one or more of their officers, and its acceptance by any salesmen 
or agent Is subject to their approval. 

"Accepted. Accepted. 

"Staver Carrlage Co., Park, Brother & Co., Limited. 

"Per W. N. Abbott. Supt. W. G. Park, Chairman. 

"Jas. H. Park, Manager. 

"Signed in duplicate." 

—And further avers as follows: "That during the term of said contract, ancl 
on or about the Ist day of March, A. D. 1899, the said Park, Bro. & Co., Lim- 
ited, assîgned and conveyed Its property, assets, and business to the défend- 
ant, in considération whereof the défendant then and there assumed the per- 
formance of the contract aforesaid to be perfonned on the part of Park, Bro. 
& Co., Limited, along with other llabilities, and then and there promised 
and agreed to perform the same in so far as the same remained at that tlme 
imperformed by the said Park, Bro. & Co., Limited. That, since said défend- 
ant so assumed the performance of said contract, it has only partially per- 
formed the same, and has failed and refused to perform the same, in this- 
That on, to wit, the 6th day of July, A. D. 1899, wlthln a reasonable timé 
to enable défendant to ship the same, and more than fifteen days prior to 
the expiration of said contract, the plaintifC ordered from and specifled to the 
défendant, in accordance with the terms of said contract, one hundred and 
thirty-four thousand six hundred pounds of tire steel, of good and sultable 
quality, part and parcel of the steel mentioned and described In said contract 
to be furnished by the défendant to the plaintiff to be used in its works at 
Auburn Park, Illinois, in accordance with the term of said contract, as follows- 
tSpecifying 3,400 sets, of various descriptions.] AU and every of which said 
tire steel so ordered and specifled as aforesaid the défendant failed and re- 
fused to ship and deliver to the plaintifC for use as aforesaid, although the 
amount thereof, together with the amount previously furnished by Park, Bro 
& Oo., Limited, and the défendant, under said contract, did not exceed fourteen 
thousand sets, and although the plaintiff had fully performed said contract on 
its part to be performed, and had promptly paid, in accordance with thê terms 
of said contract, the purchase priée of ail tire steel delivered, at the contract 
price, by reason whereof an action has accruèd to the plaintiff to demand of 
and from the défendant the damages sufCered by it for f allure to fumish and 
deliver said tire steel as provided by said contract, whleh said damages the 
plaintiff avers amount to the sum of two thousand and nineteen hundred dol- 
lars ($2,019). Nevertheless the said défendant has not paid the same or any 
part thereof to the plaintiff, though often requested, but so to do has hitherto 
refused, and still does refuse, to the damage of the plaintiff of three thou- 
sand dollars ($3,000.00), and therefore it brings its suit," etc. 

The demurrer states the gênerai ground of Insufflcieney, and, for spécial 
cause, "that it does not appear from said amended déclaration that the 134,- 
600 pounds of.tire steel alleged to hâve been ordered July 6, 1899, were to be 
used or could hâve been used In plaintiff's Works prior to September 1, 1899." 



..-AiœonW. Bulkley^ f or iplaiiïtifE in enror. • 
'Harrîson MBSgrave,' for défendant in error. 

Befoïe .WOODS and GB^OSSOUP, Circuit Judges, and SEAMÀN, 
District Jndge. ■ '■ " 

SEAMAN, District ^vi^gQ, after maliing tlie foregoing statement, 
delivered the opinion of tiSe conrt. 

The briefs and arguments hâve been addressed to the single ques- 
tion of pleading, — Tyhjelliçr breach of the contract in suit is well 
averred in the déclamation, The covenant is for sale and delivery 
of "ail the tire steel of good and suitable quality which will be used 
in buyer's works prier to September 1, 1899, not to exceed 14,000 sets, 
nor to be less than 10,000 sets,'* to be specified by the buyer "for car- 
load sljipn^ents, and in ceasonable time for seller to make required 
deliveries, but ail not IfttCT than fifteen days before the expiration of 
this contract." The eontKfct thus stated is oî the class upheld and 
well defined in National Eurnace Co. v. Keystoiie Mfg. Co., 110 111. 427, 
434, as one by which ttesçller was to furnish, and tfae buyer was to 
take, the ëntire supply ôf tire steel to be used in the buyer's worka 
up to the dKte and T^ithirï the amounts specified; "that is, such a 
quantity, in view of the situation and business [ûf the bujer], as 
fwas reasonallyTéquired and necessaïy in its nianufacturing business." 
See, also, Minàesota Éùmïèr Co. V. ■\%itebréa^|; ;0oal Co., 160 111. 85, 
94, iB.%,:$f^,^p4f,..3ltjJ.%^,A. 529. However the minimum amount 
specifiedj oflô,000 sets, may govem, breach of the contract cannot be 
ipredieated alone on tàe'failure to furnish the matérial beyond that 
ambunt, and:up to 14,000 sets, b?cau?e otthefBrth^r limitation in 
itàteiflià of liie actual need of a supply for thé use of the works prier 
-to 'Sept^mlber ïii, 1899. Whethertke covenant is set out either in 
hœc verba oraccording td its légal éffèct, the rùïe is elementary that 
the breaçh mîi^t be assigned with çertainty in the déclaration. It is 
géjaeifally Sû^^ënt, wjifen the terms^re clear, in a^signing the breach 
tQ follow and nsêrativejihe words ®f the covenant, but the terms must 
then be embràçed to thëii? fuU extènt; and, when the gênerai assign- 
inent of a breaith in tÇe %,ords, of the covenant doës not necessaxily 
haplj thatvi^4 co'^enlmt has been brçken, the breach must be specially 
assigned. 4 ÎEnc. PL A-Prac. 939, 940; Marston v. Hobbs, 2 Mass. 
488, 436; Kârthaus V. Owings, 2'Gill & J. 430, 441. And, when the 
Obligation tbtiërfom ]tîiè Contract d^ndsupori an event which does 
iûot otheifv^S^ àppeàr from the déclaration to hâve occurred, an avér- 
aient of sac^ event is essential io». statement of the cause of action. 
1 Chit. PI. (letli Am. Ed.) 329; HarfiSoh v. Vreeland, 38 N. J. Law, 
366, 369; Q;Ti*Hlim v. Daniell, 2 Giv/o^p. M. & R. 61. Tested by thèse 
rnles, it isimânifest that a breach is- not well assigned; in this decla- 
rajtion. There is noiaverment of the fact that the tire steel as or- 
dered was neédéd for.the usé ôf tlji,è works within the tenu specified 
by tlîé contPalct. The statement tUàft^ît was "orderéd from and speci- 
fied tô the défendant. in açcordance witïi the terms of said contract, 
*^ • * to be fumished by the défendant to the plaintifl to be used 
in its Works fit Alibnirn Pàfk, Illinois, in accordance with the terms 
ai said contract,'' tfoés ijot nieet the réquirement, as it avers only the 
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making and terms of tlie order, and not that tlie fact or condition 
existed on whicli the tire steel was to be furnished under tlie contract; 
and in any view the statement is not limited, in the words of the con- 
tract, to "be used in buyer's works prior to September 1, 1899." The 
déclaration is manifestly framed upon the theory advanced by counsel 
in its support, — that the purchaser was entitled to the maximijm 
amount mentioned in the contract, without regard to this qualifying 
clause, — a theory which we deem untenâble, as above indicated. The 
doctrine applicable in such case is well stated by Lord Abinger, in 
accord with our view, in Gwillim v. Daniell, 2 Cromp. M. & E. 61, 
approved in Brawley v. U. S., 96 U. S. 168, 172, 24 L. Ed. 622. The 
demurrer was spécial, pointing out this defect in the déclaration, 
which was easily curable by amendment if the state of facts warrant- 
ed such course. The raling of the circuit court thereupon was cor- 
rect, and the iudgment is aSirmed. 



WOOD V. BROWN. 
BROWN V. WOOD. 

(Circuit Court of Appeals, Eighth Circuit. October 9, 1900.) 

Nos. 1,330, 1,331. 

1. Principal and Surbty— Dischakge of Surety. 

If the obligée in a bond obtains control of money or property of the 
principal therein, which he may lawfully apply to the discharge of that 
principal's obligation to him, and to which he is not otherwise entitled, 
and then voluntarily surrenders or releases the money or property, so 
that the surety loses the benefit of the security it furnishes, the latter is 
discharged from liability on the bond to the extent cf the value of the 
money or property thus surrendered. 

8. Samb. 

But the release by an obligée in a bond for the payment of a decree of 
a levy upon real estate in Colorado of an exécution issued upon a decree 
whose record constituted a lien upon the property before the writ was 
issued, and after the release of the levy, will not discharge a surety on 
the bond, because It does not affect the lien of the obligée nor diminish 
the security of the surety. 

8. Appeal and Error— Brbach op Appeal Bond — Damages. 

The measure of damages for the breaeh of the condition of a bond to 
"answer ail damages and costs," which works a supersedeas under Rev. 
St. §§ 1000, 1010, 1012, in a writ of error to reverse a Personal judgment 
for money, or in an appeal from a decree which directs the payment of 
money from the appellant to the appellee, Is the amount due to the 
obligée by the terms of the judgment or decree, just damages for delay, 
and costs. 

4. Samb. 

The measure of damages for the breaeh of the condition of a bond to 
"answer ail damages and costs," which is madè to worlc a supersedeas 
under Rev. St. |§ 1000, 1007, 1012, in an appeal from an order directing 
the issue of an exécution under a decree In chancery for the payment of 
money, is the same as for the breaeh of the condition of such a bond 
in an appeal from the decree. It is the amount due to the obligée under 
the decree, just damages for delay, and costs. 

(Syllabus by the Court.) 
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In Error ta Ms Cifctiit Court ;of the United States for tbe District 
of Colorado. 

Henry T. Eo^età; ïiuclus M. Cdthbert, and Daniel B. Ellis, for 
James O. Wood. 

J. M. Downing, C. S. Thomas, W. H. Bryant, and H. H. Lee, for 
David R. 0. Brown. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBOEN, Circuit Judge. Each party to tliis action lias sued ont 
a writ and made many spécifications of error, but they présent tout 
two questions. The obligée in a bond filed to work a supersedeas 
of an order to issue an exécution' upon a decree in chancery attacks 
the judgment in his fayor thereon because it is limited to interest 
on the amount due him under the decree from the time the order was 
made until it was affirmed, while he claims it should hâve covered 
the entire amount due him under the decree. The surety on the bond 
assails the judgment against him on the ground that the court erro- 
neously held that he was not discharged by the subséquent levy of a 
writ of exécution upon real estate of one or more of the défendants 
in the decree, and the release of that levy without a sale. Thèse are 
the facts which présent thèse issues: On July 16, 1894, a decree waa 
rendered in the United States circuit court for the district of Colo- 
rado to the eflect that Margarèt Bilïings, James O. Wood, Thomas E. 
Wood, Hiram H. Wood, and William Wood, as heirs of William J. 
Wood, should recover of Jérôme B. Wheeler and the Aspen Mining 
& Smelting Company a certain amount of money and interest from 
that date; that Wheeler iand the mining company should pay this 
amount in 30 days; that in default of such payment exécution there- 
for should issue in the ordinary form, and that the sum so recovered 
should be divided among the heirs of William J. Wood, named, ac- 
cording to the provisions of the statutes of descent of the state of 
Colorado. Oh August 27^ 1894, a transcript of this decree was flled 
for record witli the clèrk and recorder of the county of Pitkin, in the 
state of Colorado, and thèreby became a lien upon the real estate of 
the defendantii situated in that county. On February 27, 1897, the 
circuit court, on the application of the plaintifF Jaiûes O. Wood, 
ordered its clerkto issue an exécution to the marshal of the district 
of Colorado comiiianding hitu to satisfy and discharge the decree, so 
far as the rights of James Ô. Wood were concerned, out of the prop- 
erty, goods, chattels, and effects of Jérôme B. Wheeler and the Aspen 
Mining & Smelting Company. Thereupon the Aspen Mining & 
Smelting Conipany flled a bond, executed by itself as principal and 
by David R. C. Brown and Benjamin Ferris as sureties, whereby they 
bound theniselves to thei plaintifE James O. Wood in the sum of 
115,000 upon the condition "that, if the said the Aspen Mining & 
Smelting Company shall proseeute Said appéal to effect, and auswer 
ail damages aiid costs if it" fails to make good its plea, then the 
above obligation to be void; else to remain in fuU force and virtue" ; 
and pràyed that an appeal to this court from the order of February 
37, 1897, might be allowed to it, and that its appeal might be made 
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to operate as a supersedeas upon the approval of this bond. The 
court approved the bond, allowed the appeal, and ordered it to work 
a supersedeas. The mining company failed to prosecute its appeal to 
efEect, and on December 13, 1897, the order from which the appeal 
was taken was affinned by this court. When this appeal was taken, 
there was due to James 0. Wood under the decree |8,847.03, and in- 
terest thereon from July 16, 1894, at 8 per cent, per annum. James 
0. Wood, the plaintifE, brought this action against David K. C. Brown, 
the défendant, and one of the sureties on the appeal bond, and 
claimed to recover the amonnt which was due him under the decree 
at the time the appeal was taken, interest, and costs. The only dé- 
fense interposed to this action was that Wood had caused an exécu- 
tion to be issued under the decree of July 30, 1896, and the subsé- 
quent order of the court, had caused the marshal to levy this writ on 
property of one or both of the défendants named in the decree which 
was situated in Pitkin county, Colo., and had thereafter caused this 
levy to be released without a sale; and that William Wood, another 
of the complainants named in the decree, had caused a like writ to 
be issued for the amount due him thereunder, had levied it upon the 
same real estate, had caused a sale of this property to be made to him- 
self under the exécution, and the circuit court had refused to direct 
any portion of the proceeds of this sale to be paid to James 0. Wood. 
The facts stated in this défense are substantially established, and 
upon the conclusion of the évidence the court instructed the jury 
that the plaintifl was entitled to recover of the surety, Brown, the 
interest on the amount due him under the decree from Pebruary 27, 
1897, when the appeal was made a supersedeas, to February 14, 1898, 
when the mandate of the court of appeals affirming the order to issue 
the exécution was flled in the circuit court, and, in addition, the costs 
in the appellate court, and interest thereon. There was a verdict 
and judgment accordingly, and this is the judgment which the writs 
of error seek to review. 

The flrst question to be considered is whether or not the surety on 
this bond was discharged by the release of the levy of the writ of exé- 
cution upon the real estate of the défendants named in the decree sit- 
uated in Pitkin county. It may be conceded that if the obligée in a 
bond obtains control of mOney or property of the principal to which 
he is not otherwise entitled, and which he may lawfuUy apply to the 
discharge of the principal's obligation to him, and then voluntarily 
surrenders or releases it, so that the surety loses the benefit of the se- 
curity which it f urnishes, the latter is discharged from liability on the 
bond to the extent of the value of the property thus surrendered. 
Brandt, Sur. § 434; Thomas v. Wason, 8 Colo. App. 452, 46 Pac. 
1079. But this principle has no application to the facts of this case. 
The only property upon which the exécution of James 0. Wood was 
ever levied was real estate of one or both of the défendants named in 
the decree, situated in Pitkin county, Colo. That levy was made 
and discharged in the year 1899. Under the laws of Colorado the 
lien of a judgment or decree may be fastened upon the real estate 
of the défendants therein by its record. In the case at bar the lien 
of this decree was fastened upon the lands of Wheeler and the mining 
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compaoy by tlle filing 'of a transcript in the coiinty of Pitkin in 
August, 1896, afta fhè subséquent levy and release of the levy of tlie 
exécution therôôn fieither strengthenêd nor impaired that lien. Mills' 
Ann. St. Oolo. §§ 2029^2531, 4185 (5); Schofield v. Coke Co., 92 Fed. 
269, 271, 34 O. 0J!Ai^4, 837; Stephens v. Clay, 17 Colo..489, 491, 30 
Pac. 43; Bank t. Ne^^^ton, 13 Oolo, 249, 250, 22 Pac. 444. = The se- 
curity of Wood and of the sûrety, Brown, for the pay ment of the 
money due the former under the decree was not, therefore, released 
or impaired by the levy or by the release of this exécution, and hence 
the surety was not discharged thereby. The levy and release of an 
exécution upon real property which does not discharge or impair 
the lien of the judgment or decree under which the writ was issued 
does ûot release a surety fot its payment, because it does not impair 
his sectirity. Brandt, Sur. § 436; Sassca* v. Young, 6 Gill & J. 243, 
249. Nor does the fact thàt William Wood, under an exécution in his 
faybr, based on the same decree and lien, has caused this real estate 
to be sold, and has purchàsèd it at the sale under the decree himself, 
release the surety, Brown, from his obligation upon this bond, or im- 
pair or affect the lien of this decree in favor of the pla'ntiff, James O. 
Wood. The rights of Williatn Wood and James O, Wood rest upon 
the same decree and upon the same lieh. When the transcript was 
âled in Pitkin county, it fastened the liens of each for the amounts 
respectirely due them under the decree upon the real estate of the 
mining company and Wheeler at the same time, and no sale or pur- 
chase of either under any process issued under this decree can devest 
or afféct the lien or securiiy of the other. There was no error in the 
ruling of the court below that neither the plaintiff's release of his 
levy upion the real estate nor William Wood's sale of it under his 
exécution constituted any défense for the surety, Brown, against this 
action upon the bond. 

Tuming to the question of the measnre of the damages for the 
breach of the condition of the bond, we enter upon its considération 
f rooi the established proposition that a bond which Works a superse- 
deas, and is conditioned, as required by the Revised Statutes, to "an- 
swer ail damages and costs" resulting from the allowance of a writ of 
error to reverse a personal judgment for money, or from an appeal 
from a decree which directs the payment of money from the appel- 
lent to the appellee, entitles the obligée to recover upon its breach 
not only compensatory damages for the delay arising from the stay 
of the éxecution or other process, but also the amount due him by 
the tenus of the judgment or decree. Eev. St. §§1000, 1007, 1012; 
rule 29, Sup. Ct; rule 13, C. 0. A., 31 C. G. A. clii., 90 Fed. liii.; Cat- 
lett V.' Brodie, 9 Wheat. 553, 6 L; Ed. 158; Stafiford v. Bank, 16 How. 
135, 139, 14 L. Ed. 876; Jérôme v. McCarter, 21 Wall. 17, 22 L. Ed. 
515; Hôtel Co. v. Kountze» 107 U. S. 378, 2 Sup. Qt. 911, 27 L. Ed. 
609; Eosenstein v. Tarr (C. C.) 51 Fed. 370; Tarr v. Rosenstein, 3 
C. C. A. 466, 53 Fed. 112. Every reason which «can be urged in sup- 
port of the position that the measurë of damages for the breach bf a 
bond o!n an appeal from A decree for the payment of money which 
Works a supersedeas includes.the amount due under the decree pleads 
with equal : cogency for the same measure for the breach of a like 
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bond on a like appeal from an order directing the issue of an exécu- 
tion under such a decree. The two bonds are required by tlie same 
statute and by the same rules of court to contain the same condition 
and to cover the same amount. Eev. St. §§ 1000, 1007, 1012; rnle 
29, Sup. et.; rule 13, U. S. G. C. A. The effect of each bond is the 
same. The bond on an appeal from a decree which works a super- 
sedeas simply stays the exécution or process under the decree until 
its affirmance. It has no other efifect. The bond on an appeal from 
an order to issue an exécution to enf orce the decree, which is made to 
worlc a supersedeas, has the same effect. It stays the exécution as 
completely until the order is afiQrmed. Since the two bonds contain 
the same condition, are issued under the same statutes and rules, and 
hâve the same effect, the damages resulting from their breach must 
be determined by the same standard. The decree of July 30, 1896, 
upon which the order to issue the exécution from which the appeal 
was taken was based, adjudged that the complainants in that suit 
should recover the amount of money there specified from the défend- 
ants in that decree, the mining company and Jérôme B. Wheeler; 
that the latter should pay that amount within 30 days, and that in 
def ault of payment thereof exécution should issue theref or in the or- 
dinary form. If the mining company had taken an appeal from that 
decree, and had given a bond with the same condition as that con- 
fained in the bond in suit, and had obtained an order making it a 
supersedeas, the damages for its breach would hâve been the amount 
due under the decree, just damages for the delay, and the costs. Tke 
only effect of that supersedeas would hâve been to stay the exécution 
under the decree pending the appeal. The supersedeas obtained by 
filing the bond in suit in the appeal from the order directing the exé- 
cution to issue upon this decree was procured for this very purpose, 
and had exactly this effect. It stayed the exécution until the order 
was afflrmed. The damages which the obligée is entitled to recover 
for its breach must, therefore, be the same. The measure of damages 
for the breach of the condition of a bond to prosecute an appeal to 
effect and to answer ail damages and costs, which ia made to work a 
supersedeas of an order directing the issue of an exécution on a de- 
cree for the payment of money, ia the same as for the breach of such 
a bond in an appeal from the decree itself. It ia the amount due to 
the appellee under the decree, compensatory damages for the delay, 
and costs. 

The judgment must be reversed, and the case must be remanded to 
the court below, with directions to enter judgment for the plaintiff 
James 0. Wood and against the défendant David R. C. Brown for the 
amount which they hâve agreed by their written stipulation in this 
record is due to him under the decree, $8,847.03, and interest thereon 
at 8 per cent, per annum from July 16, 1894; and also for $20 costs 
of this court on the appeal from the order to issue the exécution, and 
interest thereon at 8 per cent, per annum from December 13, 1897, 
and for the costs in this suit. It is so ordered. 



208 104 FEDERAL REPORTER. 

PLUMMEB et al. V. HILLSIDE COAL & mON CO. et aL 

(Circuit Court of Appeals, Thlrd Circuit. June 13, 1900.) 

No. 24. 

L Mines and Minkbals— Con'vet-anck of Minéral— Severance from Surface. 
By an instrument under seal, duly .acknowledged and recorded, an 
owner of land Igased the same for a tefm of 100 years for a flxed priée, 
to" be presently paid, and an annual rental of one dollar, the lease being 
conditloned as foUows: "It being, ho wever, elearly nnderstood that the 
possession wliich the said Tliomâs [lessee] acquires under this lease shall 
extend only to the use of the leased premises as a coal fleld; that is to 
Bay, the said Thomas shall haye f uU right, power, and possession to searcb 
foi: coal anywhere on the le£^sed premises, in any manner he may thinic 
proper, to raiSe the coal when found from the beds, at ail times to enter 
and carry away the coal, * •• * and to sell the same for his own 
benefit and profit • • * Thèse rights and privilèges shall exteud to 
the hoirs ♦ * * and assigns of the said Thomas during the term afore- 
said." The instrument further reserved the right to the lessor and his 
belrs, so long as they resided on the leased premises, to dig whatever 
coal they might want for thelr own use, "but not to sell, so as to inter- 
fère with the Works of said lessee." Held, that such instrument was a 
présent démise, and, though In terms a lease, operated not only to worlr 
ft'èëyerance of the surface of the land from the underlying coal, but as a 
saïè of the èoal with the right of removal withln 100 years, and that after 
such severance the continued occupation of the surface of the land by 
th|e lessor and those claiming under hlm did not ereate title in them to 
the coal by adverse possession, or by limitation. 

2. Same— CoNSTHucTioN— Opération of Conveyance. 

The tltle to the underlying coal having passed by such Instrument to 
the lessee, the possession was thereafter referable to such title, which 
could only be extinguished by actual adverse possession distinct from pos- 
session of the surface. The failure of the lessee to enter and mine the 
coai for any length of time short of the 100 years would not affect his 
tltlé, nor would it be forfeited to the lessor by a tailure to pay the an- 
nual reniai for a number of years, In the absence of any provision for 
such forfeiture in the lease. . 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

S. B, Priée, for plaintiffs in error. 
E. N. Willard, for défendants in error. 

Before DALLAS and GEAY, Circuit Judges, and BEADFOED, 
District Jndge. 

BRADFOED, District Judge. This case îs hère on a •writ of error 
to the circtiit court for the Western district of Pénnsylvania. The 
plaintiffs in error, plaintiffs below, brought an action of ejectment 
against the ^defendant^ in error, to recover six-sevenths of the coal 
underlying about 145 acres of land in the borough of Blakely in 
Lackawanna county, Pennsylvania. The défendants having pleaded 
the général issue, the case went to trial and a verdict was by in- 
struction ôf the court returned for the défendants on which judgment 
was duly rendered. The assignments in error aire numerous and it 
is unnecessary to consider them seriatim. Both parties claim title 
through one Samuel Callender, and the plaintiffs also assert title by 
virtue of alleged adverse possession, abandonment and forfeiture. 
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Callender died intestate in 1851 leaving as his heirs seven children, 
six oî whom in 1881 conveyed whatever interest they may hâve had 
in the coal in controversy to Edward E. Cannon, whose alleged title 
is claimed to be vested in Emma A. Plummer, one of the plaintiffs. 
This case does not relate to the title to the surface of the land de- 
seribed in the writ of ejectment, but to the title to the coal underly- 
ing that land. Oallender and Thomas Meredith executed an instru- 
ment in writing under seal dated October 1, 1828, relating to the 
mining of coal underlying the whole or a portion of the land described 
in the writ. It was as follows: 

"This agreement made the Ist day of October, A. D. 1828, between Samuel 
Callender, Jr., of the Townshlp of Blakely, in. the County of Luzerne and 
State of Pennsylvanla, of the one part, and Thomas Meredith, of Belmont, in 
the County of Wayne and State aforesaid, of the other part, witnesseth: 
That the said Samuel doth lease and to farm let mito the said Thomas ail 
the land that he now holds or is possessed of either by deed, article of agree- 
ment or by any other title in said Townshlp of Blakely, Cormty and State 
aforesaid, except one hundred acres of land which the said Samuel purchased 
of William Woodbrldge by article of agreement, about one hundred acres. 
The said land leased to the said Thomas contains one hundred and thirty 
acres or thereabouts, and the lease is to continue for one hundred years from 
this day. It being, however, clearly understood that the possession Which 
the said Thomas acquires under this lease shall extend only to the use of the 
leased premises as a coal fleld, that is to say, the said Thomas shall hâve 
full rlght, power and possession to search for coal anywhere on the leased 
premises in any manner he may think proper, to raise the coal when found 
from the beds, at ail times to enter and carry away the coal in wagons, sleds 
or other vehicles, and to sell the same for his own beneflt and profit. And 
also that he shall hâve the right to occupy whatever land may be useful 
or necessary as coal yards; thèse rights and privilèges shall extend to the 
helrs, executoTS, administrators and aissigns of the said Thomas durlng the 
term aforesaid, and also to his and their agents, engineers, laborers and work- 
men. It is also understood that in case it shall be either useful or necessary 
to make roads of any description through the leased premises for the purpose 
of transporting the coal to market it may be done, taking care to do the feast 
possible damage to the land or the improvements, and in case it may become 
necessary for securing the full enjoyment of the premises aforesaid, as a coal 
field as aforesaid, then the said Samuel eovenants and agrées to exécute 
such further writings as counsel learned In the law may deem proper at the 
expense of the said Thomas, his exeeutors, administrators or assigns. And 
the said Thomas, for himself, his heirs, exeeutors, administrators and assigns 
eovenants, promises and agrées to pay to the said Samuel on the Ist day of 
August next the sum of two hundred dollars in manner foUowing: So much 
money as may remain due for principal and interest on a contract for land 
entered into by the said Samuel with the heirs of Samuel Meredith, deceased, 
on which he now résides In said Township of Blakeiy, the residue in cash and 
also an annual rent of one dollar payable on the Ist day of October in each 
and every year. And in case the coal on the leased premises shall prove 
extensive and abundant and of an average thickness of ten feet, then the said 
Thomas on thèse facts being satisfactorily proved, agrées to pay to the 
said Samuel the further sum of one hundred dollars. It is also agreed that 
the said Samuel or his heirs, so long as they réside on the leased premises, 
shall hâve a right to dig whatever coal they may want for their own use, but 
not to sell so as to interfère with the works of said lessees. Provided al- 
ways, nevertheless, that the said Thomas, his heirs, exeeutors or adminis- 
trators, by endorsing forty dollars on the contract aforesaid, made by the 
said Samuel with the heirs of Samuel Meredith, deceased, at any time 
prevlous to the Ist day of August next, shall hâve full right and authorlty 
to déclare this agreement and lease absolutely null and void anything in this 
instrument of wrlting to the contrary notwithstanding. For the true and falth- 
104 P.— 14 
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fui performance ofJii^ eovenants in tWs ^greement and lease the parties 
within named blnd itijernsèlres, their heirs àrid Mmlnlstrators, eacU to the 
other flriHly by théès! présents. Wltness btir haiids and seals," etc. 

The above instrumeat was duly acknowledged and recorded. It 
was not disputed at the trial that the land acquired by Callender 
from William Woodbridge was not in whole or in part included in 
the land described in the writ. It was admitted on both sides that 
the land on which the coal in controversy is located was part of a 
largep tract for which Edward London took ont a warrant dated Janu- 
ary 27, 1804, under which an officiai survey was made September 8, 
1804, and returned to the land office March 1, 1808. The plaintiffs claim 
that at the time of the ëjcecution of the above qùoted lease Callender 
was not the owner of ail the land described in the writ; that from 
twelity to twenty-âve acres thereof were not acquired by him until 
afterwairds and therefore were not subject to the provisions of the 
lease. The défendants on the other hand contended that Callender 
was at the time of the exécution of the lease the ownér of ail the 
land described in the writ. There was évidence on both sides of 
this question. It appeared that Callender took title to the whole or 
a portion of the land so described from Isaac London, a son of Ed- 
ward. London, then deceased, prior to the exécution of the lease. 
Isaac London and his wife executed Pebruary 14, 1840, to Callender 
a deed dilly acknowledged purporting to convey to him land including 
the saine tract mentiohed in the writ. This deed contained the fol- 
lowing récital: 

"It belng part of a tract of land claimed by Edward London, deceased, and 
becomîng the property of the said Isaac London of the flrst part by heirship, 
and surveyed to the party of the second part In the year of our Lord 1819 
and possession glven and deed made ont and burned before reeordlng by ac- 
cident." 

There was uncontradicted évidence that the original deed from 
Isaac London to Callender was bumed in Callender's house which was 
destroyed by flre in or about 1830. There was also uncontradicted 
évidence that the deed of Pebruary 14, 1840, was written under the 
dictation of Callender. Isaac London executed a lease under seal 
bearing date October 1, 1828, to Meredith for the term of one hundred 
years from that date, the gênerai provisions of which were similar 
to those contained in the above mentioned lease from Callender to 
Meredith beating the same date. This lease from London to Meredith 
included âll th6 coal in any land that London then held or was 
possessed of by deed, article of agreement or by any other title in 
Blakely township,being about two hundred and thirty a<;res. This 
lease was duly acknowledged and recorded. The tenth aasignment 
of error is based on the refusai of the court to instruçt the jury as 
follows: ' 

"If the jury belleve the testlmony of Stephen Callender that his father ob- 
tained possession of the northwesterly part 6f the Dolphlot in 1833, and the 
Dolphs oceupled or used the lot prier to that time from ^bout 1820, and that 
the coal Under said lot was not leased or sold to Thomas Meredith by either 
Isaac London or Samuel Callender; they may render a verdict in favor of the 
plaintiffs for said twenty or twenty-flve acres northeast of the Cadwalader 
line." 
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In View of the above quoted récital in the deed of Febmary 14, 
1840, from Isaac London and wife to Callender under wbom the 
plaintiffs claim and of the circumstances attending its préparation 
and exécution, and of the character of the évidence, we think the 
court was jnstifled in refusing to charge as requested. The tweifth 
assignment is based on the admission in évidence of the lease from 
London to Meredith of October 1, 1828. This assignment clearly 
cannot be sustained. The lease either did or did not include the 
coal underlying a portion of the land described in the writ. If it did, 
it was properly admitted. If it did not, its admission was at most 
harmless error. The case before us largely turns on the effect of the 
lease of Callender to Meredith of October 1, 1828. It appeared from 
the évidence that ail the rights which Meredith acquired from Callen- 
der under that lease, save in so far as they may hâve been aiîected 
by the considérations presently to be noticed, passed to and became 
vested in the défendants prior to the commencement of this suit. 
The lease was for the term of one hundred years in considération, 
inter alla, of the payment of the sum of two hundred dollars, an 
annual rent of one dollar payable October Ist in each and every year, 
and the further sum of one hundred dollars "in case the coal on the 
leased premises shall prove extensive and abundant and of an aver- 
age thickness of ten feet." The more material of the remaining 
stipulations in the lease are as f ollows : 

"It being, h'owever, clearly understood that the possession which the said 
Thomas acqulres under this lease shall extend only to the use of the leased 
premises as a coal fleld. that is to say, the said Thomas shall hâve fuU right, 
power and possession to search for coal anywhere on the leased premises 
in any manner he may think proper, to raise the coal when found from the 
beds, at ail times to enter and carry away the coal in wagons, sleds or other 
vehicles, and to sell the same for his own benefit and profit, and also that he 
shall hâve the right to oceupy whatever land may he useful or necessary as 
coal yards; thèse rights and privilèges shall extend to the heirs, exeeutors, ad- 
ministrators and assigns of the said Thomas during the term aforesaid and 
also to his and their agents, englneers, laborers and workmen. * • • It 
is also agreed that the said Samuel or his heirs, so long as they réside on 
the leased premises, shall hâve a right to dig whatever coal they may want 
for their own use, but not to sell so to interfère with the works of said lessees." 

The lease contains words of présent démise. It is not executory, 
as claimed by the plaintiffs. It operated not only to work a sever- 
ance of the surface of the land from the underlying coal, but as a 
sale of coal with the right of removal within one hundred years. 
After such severance the continued occupation of the surface of the 
land by Callender and those claiming under him did not create title 
in them to the coal by adverse possession or the statute of limita- 
tions. In Plummer v. Iron Co., 160 Pa. St. 483, 28 Atl. 853, the lease 
from Callender to Meredith of October 1, 1828, was under considéra- 
tion. The court said: 

"This instrument contemplâtes a sale of the coal under the leased premises 
at a fixed price, to be increased one hundred dollars if the quantity of coal 
reach the proportions described in it. The right of removal was to be exer- 
cised within one liimdred years. The fact that the Instrument is in the form 
of a lease is not material when the character of the transaction is apparent. 
* • * A written contraet, though not under seal, granting the privilège of 
digging ail the coal or ore on the vendor's land, is équivalent to a oonveyance 



212 104 FEDERAL EEPORTER. 

of the tltle to thç çoal or ore Ifl fee; • • • Such a coaveyance opérâtes to 
serer the surface from the lui^erlylng stratum of coal; and after such sever- 
ance the contlnued occupaàcj' of the surface by the vendor is not hostile to the 
title of the owner of the underlying estate, and wlU not give tltle under the 
statute of limitations." 

In Kingsley t. Iron CJo., 144 Pa. St. 613, 23 Atl. 250, the lease f rom 
London to Meredith of October 1, 1828, was considered and the same 
doctrine was laid down, the court, among other things, saying: 

"Where a falr interprétation of the written agreement shows that a sale 
was intended by the parties, and a rlght to mine and remove ail the coal is 
conferred by it, In express terras or by plain and necessary implication, it 
will eonstitute a sale, notwithstanding a term Is created within wblch the 
coal is to be taken out. We hold that the writings in this case eonstitute a 
sale of the coâ:i to be mined within the term stated therein." 

In Plummer v. Iron Co,, supra, the court, referring to the severance 
of the surface of land f rom the underlying coal, said: 

"After such a severance, the possession of the holder of each estate is refer- 
able to his title. The owner of the surface can no more extend the effect 
of his possession of his own estate downward, than the owner of the coal 
stratum can extend his possession upward, so as to give him title to the sur- 
face undei? the statute of limitations. The owner of the surface can be af- 
feeted only by the invasion of the surface. The owner of the underlying 
stratum is not bound to take notice of the Invasion of the estâtes that do not 
belong to him; but when his own estate is invaded he is bound to taUe notice. 
The conclusion thus reached disposes of the title by possession set up by the 
plaintiffs, and of their right to recover In this case." 

And in Armstrong v. Caldwell, 53 Pa. St. 284, the court said: 

"The owner of the surface can acquire title against the owner of the min- 
erais underneath by no actSi or continuons séries of acts, that would not 
give title to a stranger. If the owner of a coal mine is not in actual posses- 
sion^ and the owner of the surface, or any other person'dlgs pits or drives 
adits Into the minerais and ca*ries on mining opérations there continuously 
for the statutory period, adversély to the right of ahy other, he may acquire 
a right. In such a case he takes actual possession of the éntlre body of min- 
erais In the tract of land." 

ïîiere is nothing in the case to show that Callender opened and 
continuously worked the coàl ufaderlying the land described in the 
writ advefsely to Meredith and those claiming under him for the 
statutory period in such manner as to create title by adverse posses- 
sion. Callender excepted and reserved to himself and his heirs so 
long as they should réside on the premiaes "à right to dig whatever 
coal they may want for their own use, but not to sèll so as to inter- 
fère with the worka of said lassées." Callender and his heirs f rom 
time to time exercised this right for their domestic purposes. On 
one or two occasions this right may hâve been exceeded, but the évi- 
dence wholly fails to show that Callender or his heirs so removed coal 
f rom the premises as to acquire title to the coal in place by adverse 
possession as against Meredith and those claiming under him. The 
plaintiffs contend that whatever rights Meredith or those claiming 
under him had were forfeited through non-payment of rent reserved 
by the lease after October 1, 1849, and of the additional sum of one 
hundred dollars agreed to be paid "in case the coal on the leased 
promises shall prove extensive and abundant and of an average thick- 
ness of ten feet." In or about 1890 the défendants ascertained that 
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the amount of such eoal satisfled the above requirement. The lease 
contained no clause authorizing its forfeiture for such non-paymeut 
and in the absence of such a provision we cannot hold that a for- 
faiture occurred. The plaintiffs and those under whom they claim 
might by a proper remedy hâve enforced payment of rent in arrear 
and of the one hundred dollars. But this point is not before us for 
décision. The plaintiffs further contend that there was évidence 
tending to show abandonment of the rights of Meredith and those 
claiming under him which should hâve been left to the jury, arising 
not only from the non-payment of rent and the one hundred dollars 
above mentioned, but from their omission until a short time before 
the commencement of this action to open and work the coal under- 
lying the lands described in the writ. This contention cannot be 
sustained. We think the leamed judge below was right in holding as 
matter of law that thèse facts were insufflcient to justify the finding 
by the jury of abandonment. The rights of Meredith and those 
claiming under him were not merely inchoate, conditional or contin- 
gent. They had a vested right in the underlying coal and an estate 
therein. That right or estate, save by release or other proper con- 
veyance or by adverse possession, could not be terminated during the 
term of one hundred years specified in the lease. As was said in 
Plummer v. Iron Co., supra, "ail idea of haste in development or 
operating is excluded by the terms of the instrument, and the time 
for commencing the work of mining is left to the discrétion of the 
lessee." The same doctrine was recognized in Armstrong v. Cald- 
well, supra, where the court said: 

"Nor does the owner of the minerais lose his right or hi» possession by any 
length of non-user. * * « Neglect of the grantee to enter, as we hâve 
seen, did not interfère with his right, or raise any presumption against It. 
Havlng the title, the possession was presumptlvely in him, or those holding 
under him; and the burden was on the plalntlfï to show that he, or his tather 
under whom he claimed, had talîen and maintained that adverse, continued, 
notorious and hostile possession which is essential to bar an owner's right. 
* * * But such possession must be distinct from that of the surface. It 
is unalded by surface rights or surface occupancy." 

This action was not brought to enforce the payment of the rent 
in arrear and the one hundred dollars; nor is it necessary to déter- 
mine whether it would lie for that purpose. The plaintiffs de- 
clined the tender in July, 1890, of the unpaid rent reserved under 
the lease from Callender to Meredith as follows: 

"July 18, 1890. We décline to accept above tender; the Instruments and 
rights under it having been abandoned, and claim said contract is outlawed. 
The party of the second part, or Meredith, has not complled with the cov- 
enants, express or Implied, never took possession or exercised any right there- 
under." 

It is évident that this action was not brought to enforce any rights 
under the lease, but was instituted and prosecuted in hostility to 
rights claimed by the défendants thereunder. Its object is to recover 
possession of the coal, and not of rent or purchase money. For the 
reasons above given and without taking up the assignments of error 
in détail we are satisfled that none of the latter can be sustained. 

The judgment of the circuit court is afflrmed with costs. 
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, , il GALE V. CHASE NAT. BANK. 

(Ciïciilt Court of Appeals, Sedôhd Circuit. Jùly 5, 1900.) 

.,-'>'"":-' ■ No.. 156. 

1. Banks— PowBRS of Cashiek — Certification of Check Dkawn by Himsei,p. 

The cashler of a bank bas no authority, by virtue of his office, to bind 
the bank by a certification of his dwn individual check drawn thereon; 
and, as ifl'tlils case he had nelther real nor apparent authority, the cer- 
tification waslnvalld. 

2. Payment — MoNET ObtainBd Ilt,egallt — Recovert BY OwNEli. 

A créditer who receives payment of his debt In money in due course of 
business, and In good faith, çannot be required to repay the money to one 
from whpiti the debtor lUegally obtalned It. 
8. Banks — PoVèbs op Cabbi^r — Draot Issdbd in Païmbnt op Individual 
Debt. 

The cashler of a bank, as such, has no authority to; Issue cashier's drafts 
to his own or^er in payment of bis indlyldual debts, and a ereditor accept- 
. Ing a draft sp drawn takes the risk of such lack of authority. 
4. Samb— Evidence TO Kstablish Impliéd Authobitt. 

To warrant a finding that the cashler of a bank had implied authority to 
issue cashier's drafts to his own order in payment of his individual debts, 
such as will blnd the bank and protect a créditer in accepting a draft so 
drawn for a sum so large as to be out of the usual Une of conduct in the 
banklng business, a settiëd dourse o^ business must be shown, by which he 
was permitted, with the açquieàcence of the directors, to exercise such 
authority during a séries et years or in numerous transactions; and évi- 
dence that he had drawn not exceeding nlne drafts In ail in payment of 
his own debts, only four of whlch were to his own order, and ail of 
which Tyere Issued withln the preceding six months, Is InsufQcient. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

E. B. Whitney, for plaiptifl in error. 
George A. Strong, for défendant in error. 

Before WALLAOE, lACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Gale, as receiver of the Elmira Na- 
tional Banlï, "which became insolvent in May, 1893, brought in the cir- 
cuit court f or tlie Southern district of New York an action at law 
a^ainst the Chase National Bank, a national banking association 
established in the city of New York, upon the cause hereinafter 
stated, which action resulted in a verdict of the jury for the défend- 
ant. This writ of error was brought by the plaintiff below to review 
the judgment which was entered upon the verdict. The transaction 
between the Elmira Bank and the défendant was, as stated in the 
charge of the presiding judge, as follows: 

"Mr. J. J. Bush was the cashler of the Blmira National Bank. He had bor- 
rowed money of the Chase National Bank, and given his note for $25,000, 
payable at the Chase Natiopal Bank, and seçured by the stock of the Elmira 
National Bank. This note had been reducéd' by payments to $15,000. On the 
4th day of May, IgiÔS, the oflîcers of thé Chase National Bank telephoned to 
Bush that his collatéral was unsatisfaetory, and asked hlm to corne down 
and settle the matter up. Mr- Bush came in response, to this téléphone mes- 
sage on the morning of May 5, 1893, brjnging with him $8,000 in money and 
a draft of the Elmira Bank on the Quaker City Bank of Philadelphia for 
$7,000, which was originàlly made either to the order of Bush individually or 
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as cashjer. ♦ * * Bush said that with this money and dtaft he wished 
to take up his $15,000 note. Mr. Porter, the vice président of the bank, ob- 
jected to the $7,000 draft on PMladelphia, as there was some considérable de- 
lay -with collections from Philadelphia, something of a panic in the money 
market, and some nncertainty about collections from Philadelphia baniïs. He 
said that, as they wanted to use funds, and Philadelphia funds were uot avail- 
able to pay this loan, which was payable at the Chase National Bank, and 
therefore payable in New York funds, a difCerent arrangement should be made. 
Mr. Porter asked Mr. Bush if he had a Personal account with the Elmira Na- 
tional Bank, and he said he had. Porter then suggested to him that he (Bush) 
should put the money to the crédit of the Elmira National Bank, and the $7,000 
draft in its collection account, and make a personal draft for $15,012.50, the 
amount of the note and interest, on the Elmira Bank, payable at the Chase 
National Bank, so that It would be in New York funds. Mr. Voorhees, one of 
the clerks in the Chase National Bank, then brought the form whieh Is ordi- 
narily used in making such a draft; and Mr. Porter made It eut, and Bush 
signed it individually as maker, and certified and accepted It as cashier, and 
left the $7,000 draft and the money." 

Whether the |7,000 draft was originally made to the order of Bush 
as cashier was a matter in dispute. Bush testifled that it was so 
drawn. Porter testifled that, when Bush indorsed the draft as cash- 
ier, he called Bush's attention to the fact that it was made payable 
to him individually, whereupon he added "Cashier" to his name as 
X)ayee. The plaintiiï is of opinion that the question, whether or not 
actually decided by the jury, must be regarded as settled by the ver- 
dict in favorof the defendant's version of the transaction. The check 
for $15,012.50 was immediately charged to the Elmira Bank, and the 
currency was credited to it. The $7,000 Quaker City draft was 
nominally taken for collection, and was coUected and credited to the 
Elmira Bank on May 8th. The note and collatéral were left with the 
défendant. No notice of the transaction was given by Porter to the 
Elmira Bank, but the charge of $15,012.50 appeared on the defend- 
ant's account rendered June 6, 1893, to the receiver, who brought the 
suit to recover that amount. The f 8,000 in currency were embezzled 
by Bush from the Elmira Bank, and the use of the $7,000 draft was 
also an embezzlement. His account with the bank on May 4th was 
overdrawn. If the transaction rested entirely upon the fact that 
Porter received this certifled check for $15,012.50 in payment and dis- 
charge of Bush's individual debt, there would be no doubt as to the 
illégal character of the transaction, and of its invalidity as against the 
Elmira Bank. Porter took in payment of Bush's debt his individual 
check upon the Elmira Bank, payable at the Chase Bank, which was 
certifled by Bush as cashier; the certification being in violation of 
section 5208 of the Revised Statutes. The trial judge charged that 
there was no évidence tending to show that Bush had any real or 
apparent authority for the certification, or to make the check payable 
at the ofiice of the défendant. The certification was invalid because 
it was the certification of the cashier's individual check, given and re- 
ceived for his individual benefit, with no authority either to certify it, 
or to make it payable elsewhere than at the ofSce of the Elmira Bank. 
The validity of the certification by the président or cashier of a bank 
of his Individual check was examined by Chief Justice Selden in 
Claflin V. Bank, 25 N. Y. 293, — a well-known case, in which it was 
held that the acceptance or the certification of the president's indi- 



216 104 FBDSSAL RBPORTBR. 

Viduàl Aeck by the présidât yfas void, irrespectîve of the questîpn 
whether he had fiiçids in tlie l^nk to meet it; for he could not act in 
regard to the same check in two çapaçities, — ^botH as drawer and as 
agent to bind the bank to its payment. While this is true, yet, if 
Bush had, at the time when thjs unauthorized and therefore void 
certification was made, deposiit^d With the défendant an equal amoiint 
of tos own funds to meet lié citec)^, the Elmira Bank, having lest noth- 
ing by the transaction, could not recoTer the amount of the deposit 
from the défendant. In that c^se Bush would hâve deposited 
115,012.50 of his bwn funds to thë Crédit of the Elmira Bank, and 
liave drawn the same amount to pay bis note to the Chase Bank, — 
a transaction which, while it would bave been irregular, would not 
bave injured the Elmira Baïik. The real défense is not that the certi- 
àed check created a liability agàinst the Elmira Bank, or that either 
the money or the |7,000 draft was the property of Bush, but that the 
transaction was, though in fonn a payment by certified check, ac- 
tually a payment of the face of the note with the currency and the 
Quaker City draft, and that the DQoney could not be recovered, al- 
though stolen by Bush from the Elmira Bank, because received by 
the défendant in good faith, and tbàt the amount of the draft could 
not be recovered, because Bush had implied authority to use cashier's 
draf ts to his own order in payment of his individual debts. The 
money was, without question, taken by Bush from the vault of the 
Elmira Bank without authority, and was its property; but if received 
by the défendant in due course of business, in good faith, and for the 
payment of a valid debt, the défendant is not subjected to the risk 
of repayment to the person from whom it was illegally obtained. 
Stephens v. Board, 79 N. Y. 187; Holly v. Society^ 34 C. C. A. 649, 92 
Ped. 745. 

The remaining question in the case was in regard to the authority 
of Bush to draw a cashier's draft for Î7,000 upon the Quaker City 
Bank to bis own order in payment of his own individual debt, and 
thus embezzle the funds of the Elmira Bank. The question tumed, 
not upon an express authority on the part of Bush, but upon an im- 
plied authority, which waS tb be iriferred from the alleged acquies- 
cence of the Elmira Bank in his prior assumption of authority. That, 
in the absence of any authority in a cashier to draw cashier's drafts 
to his own order in payment of his individual debts, the person Who 
receives such a draft in payment of the cashier's individual debt takes 
the risk of being obligea to repay the draft to the bank, was not de- 
nied. Bank of New York Nat. Banking Ass'n v. American Dock & T. 
Co., 143 N. Y. 559, 38 N. E. 301; Hanover Nat. Bank v. Same, 148 
N. Y. 612, 43 N; E. 72; Corn Exchange Bank v. Same, 149 N. Y. 174, 
43 N. E. 915; Andersen v. Kissam (0. G.) 35 Fed: 699; Lamson v. 
Beard, 36 C. C. A. 56, 94 Fed. 30. The cases proceéd npon the line of 
reasoning in the Claflin Case, supra, and, therefore, if a cashier bas 
no authority to issue a cashier's draft to his own order in payment of 
his own debt, the créditer who recèiveë soch a dtaft in payment 
"takes thè risk" of the cashier's lack ' of authority, although he may 
bave had' individual funds upon deposit- If the cashier had express 
authority to issue cashier's drafts to Mis own order upon the same 
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terms upon which he could issue them to an individual (that is, upon 
payment therefor), two New York cases hold that the creditor is 
justifled in receiving such a draft, although it was issued fraudulent- 
Ij. Goehen Nat. Bank v. State, 141 N. Y. 379, 36 N. E. 316; Hanover 
Nat. Bank Case, supra. The trial judge charged in accordance with 
thèse gênerai propositions, and said : 

"Bot this gênerai authôrity as such gênerai agent of the bank to draw 
drafts or checks on the bank In the conduct of its business does not, by itself, 
permit hlm to draw such drafts or checks In payment of his Personal debts, 
or to raise money for the transaction of his personal business. Where, there- 
fore, as in this case, he draws a draft or check on the bank, payable to his 
own order, and for his individual debt, the party acting thereon takes the rlsk 
that the agent or the cashier may act without authorlty to do so. But if it 
appears that the agent had r«peatedly done such acts on previous occasions, 
and that such acts had been ratifled, and not repudiated, by the officers of the 
corporation, then, providing such acts hâve been done for a period sufEciently 
long to establish a settled course of business, It may be inferred, from the 
gênerai manner in which they bave been done, that such acts were known, or 
ought to hâve been known, by the directors, and that the cashier had author- 
lty to do sueh acts. If that be shown, the bank is liable. The authority to 
make such Personal use of the funds of the bank may be shown, therefore, by 
the long-continued doing of such acts under such circumstances as warrant the 
Inferenee that the acts were known and authorized by said bank; that is, 
the authority of the cashier may be Inferred from the power he was accus- 
tomed to exercise without the dissent of the bank, and with its acquieseence." 

He further charged: 

"If you find that Bush had no Implied authority to use the funds of the 
bank in this way, then your verdict as to the $7,000 and Interest should be 
for the plaintiff." 

The charge upon this point was in accordance with the views of the 
suprême court, as expressed in Martin v. Webb, 110 U. S. 7, 3 Sup. 
et. 428, 28 L. Ed. 49, in which it is said that the authority of a cash- 
ier "may be inferred from the gênerai manner in which, for a period 
sufficiently long to establish a settled course of business, he has been 
allowed, without interférence, to conduct the aiïairs of the bank. It 
may be implied from the conduct or acquieseence of the corporation, 
as represented by the board of directors. When, during a séries of 
years, or in numerous business transactions, he has been permitted, 
without objection, and in his officiai capacity, to pursue a particular 
course of conduct, it may be presumed, as between the bank and those 
who in good faith deal with it upon the basis of his authority to 
represent the corporation, that he has acted in confonnity with in- 
structions received from those who hâve the right to control its opéra- 
tions." The authority is to be implied from the acquieseence of the 
directors in permitting the offlcer, during a séries of years or in numer- 
ous business transactions, to pursue a particular course of conduct; 
and their acquieseence is derived from their aetual knowledge, or 
from what should hâve been their knowledge, of the conduct or course 
of business of the officer. In a case of this sort, in which a cashier's 
use of the bank's funds, and assumption of authority to use the bank's 
name for his individual beneflt, was so much out of the Une of the 
ordinary conduct of a cashier that it would seem that its unusual 
boldness would hâve prevented him from making the attempt, we are 
of opinion that clear proof should be required to satisfy a jury that 
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the directors ha^iby their long oi? fréquent acquiescence or lâches, 
permitted him to exerèiseauthority w&icli directly leads to embezzlet 
ment. A défendant cannot be penflittédto shield itself under tlie 
implied authority of a cashier to embezzle the funds of the bank, 
without clear and satisfactory proofi thàt such implied authority 
existed. The question upon this part of the case is whether there 
was adéquate évidence upon which the fact of implied authority could 
be afflrmatively found; for, unlessitcotildbe afSrmatively found, the 
draft Vfa^& upon its face no protection to the défendant. The form 
of proceâiare by which if was receiVëd, npminally for collection for 
the Elmira Bank, and really, when collected, in part payment of 
Bush's note, was no protection. It was proved that in 1892 Bush, as 
cashier, drëw three checks, amounting tô $1,000 in ail, upon the 
National Bank of North America, in fâvor of himself, indiTidually. 
It does not appear whether on thèse occasions his account with the 
Elmira Bank was overdrawn. In 1893 he, as cashier, drew drafts 
npon the défendant as foUows: One for $77.50, to his own order, in 
payment ûf interest upon his note for $25,000; one for $500 to the 
order of a lif e Insurance company ; one to order of the défendant for 
|77.50j for interest; one for |300 in favor of the Central Trust Com- 
pany; and one for |75 to the order of the défendant, for interest. 
The life Insurance conipany and the Central Trust Company were 
creditors of Bush. In 1893 he drew a cashier's draft for $600 upon 
the Hide & Leather Bank to the order of M. L. Crieder, an individual 
creditor. In 1893 he drew a check upon his personal account in the 
Elmira Bank for $250 to pay for drafts upon some other bank, but 
by whom the drafts were signed does not appear; and in 1893 he 
drew a check ùpon his personal account in the Elmira Bank for $90 
to pay for a draft upon thé Hide & Leather Bank. Who signed the 
draft does not appear. The assistant cashier was in the habit of 
signing drafts upon correspondent banks. In Mareh, 1893, he drew 
two cashier's drafts upon the défendant for $228.50 to the order of 
H. K. Bush Brown, his brother, as a loan to him, and a cashier's draft 
npon the défendant to the order of one Jenkins for $257.50, also aa 
a loan to his brother. He paid for thèse drafts by his personal check 
upon an overirawn account; and in May, 1898, he drew a cashier's 
draft upon the Quaker City Bank for $100 to the order of his brother, 
which was also a loan, but paid by his own personal check upon his 
overdrawn Elmira Bank account. It thus appears that in 1892 three 
cashier's checks were drawn to the order of Bush upon the Bank of 
North America for $1,000 in ail, and in 1893 one cashier's draft for 
$77.50 was drawn upon the défendant to the order of Bush, and two 
ca^ier's drafts were drawn upon the défendant to its order, — one for 
$75, and the other for $77.50. In the same year three drafts were 
drawn by Bush, as cashier, upon correspondent banks, for $1,400, to 
the order of his creditors. The cashiei^s drafts, not known to hâve 
been drawn by Bush, were not material to this issue; and we do not 
regard the drafts drawn in favor of Brown or Jenkins as of im- 
portance, becauBe the question is in regard to Bush's course of busi- 
ness, which was khown, or ought to hâve been known, by the direct- 
ors of the bank. The argument of the défendant is that, if the audit- 
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ing committee had searched the history of the Brown and Jenkins 
drafts, it would hâve been discovered that they were loans by Bush 
or by the bank to Brown, which had been paid by Bush's personal 
checks. Thèse drafts were on their faces apparently the ordinary 
oashier's drafts in favor of a third person, which are constantly issued 
to a depositor or to a purchaser. An auditing committee is not re- 
quired to search into the history of each draft of that class, beyond 
the fact that payment has been made therefor. This course of con- 
duct, from which implied authority is to be inferred, began in Octo- 
ber, 1892, and ended in May, 1893, and consisted of nine drafts, flve 
of them to the order of creditors, ail amounting to $2,630. This évi- 
dence is very far from being adéquate to show a settled course of 
business "during a séries of years," or "in numerous business transac- 
tions," whereby Bush was permitted to draw cashier's drafts to his 
own order, and use the funds of the bank for his own personal bene- 
flt. It is too weak to establish an implied authority to do the thing 
which Bush boldly undertook to do by a misuse of his position and 
opportunity as cashier. There was no évidence in the* case that 
Porter did in fact rely and act upon this supposed course of conduct 
of Bush, and therefore no estoppel in pais was created upon the 
plaintiff, as the représentative of the Elmira Bank. Bloomfield v. 
Bank, 121 U. S. 125, 7 Sup. Ct. 865, 30 L. Ed. 923. 

The plaintiff requested the court to direct the jury to flnd a ver- 
dict for the plaintiff in at least the sum of $7,000 and interest. The 
court refused to charge as requested, to which refusai the plaintiiï 
excepted. Upon the évidence in the case, a verdict should hâve been 
directed in favor of the plaintiff to recover |7,000 and interest, in the 
event of a finding by the jury that he was not entitled to the entire 
sum in controversy. The judgment is reversed, with costs, and the 
case is remanded to the circuit court, with instructions to set aside 
the verdict and order a new trial. 
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(Circuit Court of Appeals, Second Circuit. July 25, 1900.) 

No. 151. 

Statctb of Frauds — Sales — Barter akd Exchange. 

Tlie statute of frauds, requiring some part of goods purchased to be de- 
livered or some part of the purchase money to be paid to render a sale 
valid, where no mémorandum in writing is made, is applicable to a case 
of barter and exchange; each party in such case being both a buyer and 
a seller. 

Same — Part Payment of Price. 

Under the statute of frauds of New York, which provides that a con- 
tract for the sale of goods, where no note or mémorandum in writing is 
made, shall be void unless the buyer shall receive some part of the goods, 
or "shall at the time pay some part of the purchase money," as construed 
by the courts of the state, in order that the receipt by the seller of a part 
of the considération for goods sold, after the time when a verbal agree- 
ment for the sale was originally made, shall render the contract valid, the 
payment must hâve been made for the expressed purpose of complying 
with the statute, or there must hâve been at the time a restatement or 
reafflrmance of the contract. 
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8. Bamb. 

Plalntlff and défendant were the owners of ail but 5 of the 2,500 shares 
of a joint-stock mercantile compaiiy, of whlch plalntlff wàs vice prési- 
dent and gênerai manager and a dlrector, whlle hls father was also a 
airector, and hls brother the manager of ihe company's business in Japan. 
Plalntlff owned one-fourth of the stock, which was pledged to défendant 
to ^eçure an Indebtedness; défendant being the owner of the remainder 
of the stock. The parties made an oral agreement that plaintiff should 
"get 6ut" of the business, and he and hls relatives should resign their 
positions, In considération of whlch he should recelve one-fourth of the 
goods owned by the company, after deductlng the amount of hls indebted- 
ness to défendant. After this agreement there was talk of a différent 
arrangement, and several days passed, when plalntlff delivered to défend- 
ant the résignation of hlmself and brother; stating that It was in ful- 
flUment of the agreement. Thèse were accepted by défendant, and plain- 
tiff subsequently brought suit to compel delivery of the goods. Helé that. 
In légal effect, the contract was one for the exchange of plaintifl's shares 
of stock for the goods, and that, regarding plalntlff as a buyer and the 
résignations as a part of the considération to be paid, there was no 
such restatement or reafflrmance of the eontract at the tlme of their de- 
livery as to renfler the payment one made "at the time," whlch would 
validate4he contract imder the New York statnte of frauds; défendant, 
regarded also as a buyer of plalntlff's shares, having neither received any 
part of the goods nor paid any part of the priée. Shlpman, Circuit 
Judge, dissenting. 

4. CONTBACT — VALIDITT — PUBLIC POLICT. 

A contract by whlch a shareholder and offlcer of a Joint-stock associa- 
tion agreed to resign his office and sell his stock to another shareholder, re- 
celying payment In goods belonglng to the association, while ordinarily 
It would be vold, as agalnst public policy and a violation of trust to- 
wards the association, cannot be so regarded as between the parties, 
where they are the principal beneflcial owners of the association, although 
there be one or more minor holders of stock, each of whom Is liable for 
ail the debts of the association, who do not consent and hâve no knowl- 
edge of the transaction. Thomas, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

E. C. James, for plaintiff in error. 

A. Walker Otis, for défendant in error. 

Before WALLACE and SHIPMAI^f, Circuit Judges, and THOMAS, 
District Judge. 

WALLACE, Circuit Judge. This ia a writ of error by the défend- 
ant in the court below to review a judgment for the plaintiff entered 
upbn the verdict of a jury. The jury found a verdict for |160,000, 

The action wàs brought to recover damages for the breach of an 
agreement by the défendant to purchase the interest of the plaintiff 
in A. A. Vantine & Oo., a joint-stock mercantile association created 
under the statutéé of New York. Laws 1894, c. 235. The principal 
assignments of efror présent the question whether the contract was 
void-flnder the statute of frauds, or because it involved a breach of the 
trust duties of the parties towards the association. 

The complaint âlleged that on or about August 3, 1898, the défend- 
ant promised plaintiff that if the latter would reaign his position 
as vice président and gênerai manager, and would "sever his connec- 
tion" with the company, and his brother would resign his position as 
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manager in Japan, the défendant would pay the plaintiff, in considéra- 
tion thereof, a one-fourtà interest in the business of the company less 
the amount owing from the plaintifE to the défendant; that the plain- 
tilî thereupon accepted the offer made by the défendant, and resigned 
his position as vice président and gênerai manager, and his brother 
resigned his position as manager in Japan; and that the défendant 
thereafter refused to carry ont the terms of the said agreement. ïhe 
complaint further alleged that the value of the net assets and good 
will of the business of the company was over $300,000 in excess of the 
indebtedness of the plaintiff to the défendant. 

The évidence upon the trial tended to prove the following facts: 
Prior to the création of the joint-stock company the défendant had 
been the proprietor of the mercantile business carried on in the name 
of A. A. Vantine & Co., and had promised the plaintiff, who had been 
in his employ and had contributed by his services largely to the suc- 
cess of the business, a one-fourth interest therein. In April, 1894, 
the plaintiff and défendant adjusted the value of this interest as of 
the sum of $100,000. The défendant then suggested the formation of 
a joint-stock company to which the business should be turned over, 
and in which the plaintiff should hâve his interest in shares, allowing 
the défendant therefor one-fourth of the net value of the assets less 
the $100,000. The plaintiff assented to this agreement, and there- 
upon the articles of association were executed and the company vpas 
created. Mve persons besides the plaintiff and the défendant joined 
in executing the articles of association; the défendant agreeing to 
acquire 2,494 shares, and the others 1 share each. 

By the articles of association the property was divided into 2,500 
shares; the business was to be directed and govemed by a board of 
directors, consisting of not less than three shareholders; a majority 
in number of the board were to constitute a quorum, and their déci- 
sions be deemed the act of the associâtes; four persons named were 
to be the flrst directors, among whom were the défendant and plain- 
tiff and the plaintiff's father; and it was provided that the association 
might dissolve at any time, provided that eleven-twentieths of the in- 
terests of the shareholders should consent in writing, and thereupon 
a majority of the interests might direct the manner of closing up its 
business. 

The défendant turned over the assets of the former concem, receiv- 
ing the shares of the association in exchange, and caused a certiflcate 
for 625 shares to be delivered to the plaintiff, and certifLcates for 1 
share each to be issued to the other associâtes. Noue of thèse asso- 
ciâtes pald anything for their shares. One of them was the wif e of the 
défendant, and another was the father of the plaintiff. The plaintiff 
executed a note to the défendant for the différence between $100,000 
and the one-quarter value of the assets, and assigned his certiflcate 
to the défendant as collatéral for the payment thereof. There was a 
meeting of the board of directors of the association, and the défendant 
was elected président, and the plaintiff vice président, and the plain- 
tiff was appointed gênerai manager; and at this meeting salaries of 
$10,000 annually were voted to the président and the vice président. 
Thereafter no change took place in the board of directors or ofScers, 
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or in the shareliolclerfi of the association. The business was conduct- 
ed as it had been previoiisly, escept nominally; land the parties con- 
ducted themselves towards one another and towards the association 
as though the concem were a partnership, of which they were the 
only members. No dividends wefe declared, and both the plaintiff 
and the défendant drew ont moneys in excess of their salaries. This 
situation continued until August, 1898. At that time the plaintifE's 
brother was a manager for the concern in Japan, receiving a salary of 
|5,000. August 3, 1898, différences having arisen between the plain- 
tiff and défendant, the plaintiff prOposed that the défendant buy ont 
his interest, saying to him : 

"I want my interest In the concem of Vantine & Co. In goods, and l'U go 
out. ■ I will resign, and leave you to ^run your business by yourself. I will 
give yau my brother's résignation, my rç^gnation, and my father's résigna- 
tion." , 

Some conversation ensued as to the way the plaintiff's interest 
should be ascertained and the goods divided, and, aa it would re- 
quire a long time to take an inventory of the stock, it was suggested 
that the parties take the books on the preceding ist of January as 
the basis for fixing the value of the plaintiff's interest and the valua- 
tion of the goods. The défendant flnally assented. Thereafter it 
was suggested that the parties might make some new arrangement 
for continuing together; the plaintiff stating that he was willing to 
discuss such an arrangement, but it mùst be understood that the 
arrangement already made should stand, and any further arrangement 
be optional with him. îTegotiatîons respecting a new arrangement 
ensued until August 15th, when the plaintiff said to the défendant: 

"Mr. Raymond, we hâve talked ever since we made our trade. You bave 
not corne to anything deflnlte. Now, I am going to give you my résignation, 
my brother's résignation, and my father's résignation. In compllance and ful- 
fiUmenti of the trade that •^e hâve made, and I want you-to give me my one- 
fourth interest in the business, as you agrèed to on that day." 

Thereupon the plaintiff handed the défendant his own résignation 
as vice président and gênerai manager, and his brother's résignation, 
and thfi défendant took them and retained them. Later in the day 
the défendant sent a cable message to the plaintiff's brother in Japan, 
stating that the plaintiff had resigned, and directing him to turn over 
the business. Several days later plaintiff sent the défendant his fath- 
er's résignation as director and bis own résignation as director. At 
the time of thèse negotiations the plaintiff was indebted to the défend- 
ant, upon the promissory note for which his certiflcate of stock had 
been pledged as collatéral, in the sum of |165,000, with interest from 
January 1, 1897, and in the further aum of |12,248 fOr moneys ad- 
vanced. Évidence was alèô given tending to show that the value of 
one-fourth of the assets on the precediûg ist of January was $389,000. 
Upon the trial the plaintiff offered to the défendant the certiflcate for 
625 shares of stock, which had been produced by the défendant and 
put in évidence by the plaintiff, 

At the close of the évidence the trial judge was requested on behaif 
of the défendant to instruct the jury that the agreement on which 
the action was founded was void — ^First, because, being for a sale of 
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goods or things in action and not in writing, it was inralid by the 
statote of frauds; and, second, because, being between trustées of a 
joint-stock association, it was one in bréacli of tlieir duties towards 
tlieir associâtes. The judge refused to so instmict the jury. In sub- 
mitting the case to the jury he instructed them, in substance, that if 
they found tliat, in considération of the résignations promised by the 
plaintiiï, the défendant promised to buy out the plaintiff's quarter 
interest in Vantine & Co., and pay him in goods of the concem, the 
amount of such interest and the value of the goods to be taken as they 
stood on the January Ist preceding, and if they found that the résig- 
nations were given on the one side and accepted on the other at the 
time, the plaintiff would be entitled to recover. In instructing them 
that the agreement was void under the statute of frauds, uniess some 
part of the considération of the purchase was paid by the plaintiff and 
accepted by the défendant at the time, he used the f ollowing language : 

"Of course, the phrase 'at the time' has a reasonable measure of elasticity, 
depending upon the cireumstances of the case while the transaction is still 
In progress of negotiation. When the minds Uave corne Into accord, and be- 
fore the parties separate, that is the time within which payment can be made. 
But it may very well be, where the parties hâve negotiated and corne into 
an agreement without any payment of part of the considération, they subse- 
quently, with the matter theretofore discussed by them plainly before them, 
may renew the agreement that their minds hâve met upon, and then proceecl 
to carry out the agreement,— by the payment of the considération being made 
by the one as part of the transaction originally entered into, and then reuewed, 
and accepted by the other with that distinct understanding." 

He further instructed them that, before they could flnd a verdict for 
the plaintiff, they must reach the conclusion that: 

"When he handed in the résignations to the défendant the agreement was 
practically renewed between the parties, and was présent in their minds, so 
that the résignation was accepted by the défendant as a fulflllment of the 
contract." 

Thèse instructions were excepted to by the défendant. 

In considering the assignments of error it is désirable to understand 
what the agreement between the parties was, in légal contemplation. 
The évidence may indicate that they regarded themselves as partners, 
and the association merely as a formai entity having the légal title 
to assets of which they were the real owners. In the negotiations the 
proposition on the one side was that the plaintiff should "get out," and 
on the other that for doing so he should receive his interest in the as- 
sets themselves. The plaintiff was to renounce his interest by resign- 
ing as an officer and managing agent of the association. Nothing was 
said about his shares of stock, which were then pledged to and in the 
possession of the défendant, or about his |165,000 note, or about his 
$12,000 indebtedness; but the sum and substance of the arrangement 
which the testimony authorized the jury to flnd as having been made 
was that he was to retire from the concern, be paid the value of his 
interest, and évidence his withdrawal by giving his résignation to the 
défendant. It may be inferred that the parties, regarding this as a 
settlement of their partnership interests, intended to disregard every- 
thing which had been doue after the création of the association, and 
intended to treat the issue of the shares to the plaintiiï, and his pledge 
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o£ them' tO the défendant, as mère matters of form, and the note and 
other indetetedness as items to be dedueted in ascertaining his inter- 
est But the évidence would not tave authorized the jury to flnd that 
the minds Of the parties met upon any deflnite understanding to that 
effect. In fact and in law there was no partnersMp between the 
parties, and there were no firm assets, and the riew which they took 
of their relations could net change their leg^ aspect.' Ail that the 
plaiatiflP had to sell, and ail that the défendant could bUy, were the 
plaintiff's shares in the association. The plaintiff could not sell, nor 
could the défendant buy, the directorships of the association. In 
légal eflfect the agreement was one for the barter or exchange of the 
shares in the association for the goods; the défendant being tiie buyer 
of the shares, and the plaintiff the buyer of the goods. 

As embodied in the laws of this state, the statute déclares any con- 
tr*ct '*for the sale of goods, chattels, or things in action" void, in the 
absence of a note or mémorandum in writing, unless the buyer shall 
accept and receive "some part of the goods, or the évidences or some 
part of them of such thinga in action," or "shall at the time pay some 
part of the purchase money." The statute applies to contracts of 
barter and exchange, as well as to contracts strictly for the sale of 
goods. Bennett v. Hull, 10 Johns. 364; Walrath v. Ingles, 64 Barb. 
265. The provision excepting contracts from the statute when the 
buyer shall accept and receive some part of the goods, or the évidences 
of the things in action, does not require the acceptance to be at the 
time of the making of the contract, McKnight v. Dunlop, 5 N. Y. 537; 
Sprague V. Blake, 20 Wènd. 63. The provision excepting contracts 
when the buyer makes a payment of the purchase money, as constrned 
by the courts of this state, does not require that the payment be made 
at the very time of the original negotiations. In Bissell v, Balcom, 
39 N. Y. 275, the court used this language: 

"Where parties hâve made such an agreement, complète and operative in 
ail respects but for the statute, and afterwards one ofifers payment on that 
contract, his act is an ofiEer to enter Into the relation and obligation which the 
terms thereof are apt to create, and of part performance of its duties; and. If 
the other accept the payment of the contract, his act is a then présent déclara- 
tion or afflrmaneè of his assent to the conditions of the agreement, and an 
acceptance of its performance. 4-t that very time, the minds of the parties 
do actually weet in the fact of sale, and then there is a bargaln made and 
adôpted, and at that time part of the purchase priée is paid. Before that time, 
there had befin treaty and words of agreement, but having no légal force. 
Now, by plaln référence, though not by récital, the agreement is re-enacted. 
The terms are présent In the minds of the parties, and are afflrmed by pay- 
ment and acceptance of the amount thereof." 

That was a case where the plaintiff and défendant had made a verbal 
agreement for the sale of cattle, at a priée exceeding |50, without 
any actual delivery or payment of any part of the price, but the next 
day the plaintiff called on the défendant for a payment to "bind the 
bargain, so that there will be no chance to back out," and for that pur- 
pose the défendant made a payment of part of the price. The contract 
was held valid and binding within the statute of frauds. The doc 
trine of this case has been restrictedly reaffirmed in Hawley v. Keeler, 
.53 N. Y. 114, Hunter v. Wetsell, 57 N. Y. 375, Hunter v. Wetsell, 84 
N. Y. 549, and in other décisions to which it is not necessary to refer. 
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In Hanter v. Wetsell, 57 N. Y. 375, it was held that, to hâve the effect 
of validating the contract, the subséquent payment must be made 
and received for the express purpose of complying with the statute 
and validating the contract, or, when the payment is made, the parties 
must reafifirm or restate the terms of the contract. This ruling was 
repeated in Hunter v. Wetsell, 84 N. Y. 549. In Jackson v. Tupper, 
101 N. Y. 515, 6 N. E. 65, it was held that, to validate the contract by 
a subséquent payment, it must appear that at the time of the payment 
"the terms of the prior oral contract were in the minds of the parties, 
and were reaiïirmed by them"; the court saying: 

"This belng shown, a cause of action arlses, not on the prior oral contract, 
bnt on the new contract made at the time of the payment." 

In Hallenbeck v. Cochran, 20 Hun, 416, where the agreement was 
for the sale of hay, and on a subséquent day the purchaser made a 
payment to the seller "on the hay contract, or towards the hay," which 
was accepted, the court held that as at the time of the payment the 
contract was not restated, or even referred to, except by implication, 
it did not validate the prior oral agreement. The statute, in requiring 
the payment to be "at the time," is a departure f rom the terms as orig- 
inally adopted, and as they are generally expressed in the statutes of 
other States. Effect must be given to the requirement. 

The action was not tried or submitted to the jury upon the theory 
that the shares were the things purchased, or the considération of 
the défendant'» promise. It was assumed upon the trial that there 
had been no acceptance of the shares by the buyer, and upon this 
theory the certificate was tendered to the plaintiff upon the trial. 
There was no évidence that anything had been said or done by the 
parties, either at the time of the contract or subsequently, which had 
the effect of dianging the relations of pledgor and pledgee. Unless 
the acceptance of the résignations was évidence of an acceptance of 
th® shares, there was no évidence in the case to show that the de- 
fendant had accepted and received some part of the goods, or the évi- 
dences, or some part of them, of the things in action, which were the 
subject of purchase. The trial judge adopted the theory of the com- 
plaint, and treated the delivery of the résignations as the considération 
for the defendant's promise to purchase. They were in part the con- 
sidération of that promise, and no other effect can be given to the 
delivery of the résignations than as a part payment of the considéra- 
tion or purchase money. As there was no restatement or reaffirma- 
tion of the terms of the prior oral agreement between the parties at 
the time of the delivery of the résignations, except by implication, and 
as they were not delivered for the express purpose of complying with 
the statute and validating the contract, it must be held that there was 
no part payment at the time of the contract, within the meaning of 
the statute as construed by the highest courts of the state. Irrespec- 
tive of this considération, if the défendant should be deemed to be 
the buyer, there was no part payment by him, such as there was hav- 
ing been made by the seller. We conclude, therefore, that the con- 
tract was void under the statute of frauds. 

The objection that the contract was obnoxious to public policy pro- 
ceeds upon the ground that it was one for the sale of officiai positions, 
104 P.— 15 
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âûd for the dispositioù fcy a trustée tif tHe assets of a corporation for 
liis own bençflt.'''Tlié association was substàntially a corporation, 
àlthough the shâirèli'Qlders in auch associations are individually liable 
f or its debts, and the t)làintiff and défendant occupied towards it the 
relations of directors towards a corporation. People v. Wemple, 
117 N. Y. 136, 22 N, E. 1046; Péople v.' Ooleman, 133 N. Y. 279, 31 
N. E. 96. ïîie gênerai doctrine tltat trafficking in the ofiftces and di- 
rectorships of Corporations for private gain is not tolerated by the law, 
and thàt contracts having thàt objéct in view are void, is undoubtedly 
applicable. A party occupying a pUblic or quasi fiduciarj' position is 
not permitted to trade away the performance of bis duties for money, 
or other private or secret advantage to himself (West v. Camden, 
135 U. S. 507, 10 Sup. Ct. 838, 34 L. Ed. 254); and a contract by which 
an oMcer or director contracts to procure another ofScer or director 
to abandon his trust duties, and especially one in which he agrées to 
pay the latter for doing Sô ont of the funds of the cestui que trust, is 
clearly within the condemnation of this principle. But it would be 
au extrême, and, as we think, an unwarranted, extension of this doc- 
trine to hold that an oflQcer and director of a corporation may not pro- 
cure another offlcer and director to resign his office, if he does so 
for the advantage of the cor'poration itself, and with Ihe consent of 
everybody who has a voice, or is éntitled to be heard, in its affairs; 
and we know of no rule of law which, in the absence of a statutory 
interdiction, forbids an ôfflcer or director from entering into a con- 
tract to dispose of the assets of the corporation, when the contract has 
the approval of ail whc would be éntitled to object. It matters not 
whethèr the consent of ail the interèsted parties is given in advance by 
express stipulations or by implication. If it can be fairly raised by 
inference, it is aa.well proved as by formai stipulation. When ail the 
interèsted parties concur, except such as are merely the mouthpieces 
of others, it is a reasonable déduction that what is proposed is sanc- 
tioned by ail. 

In the présent case there was no élément of secrecy or corrupt pur- 
ppse. The parties did not contemplate any transaction prejudicial 
to the association. The résignations had become expédient. The 
assets, to the extent they were to be depleted by the goods, would 
hâve been made good by the personal liability of the défendant for 
their value. The plaintiff and défendant had, from the origin of the 
association, owhed substàntially ail its shares, and had been permitted 
to manage its affairs as thoùgh it were a partnership, and themselves 
the only partners. The other shareholders were gratuitous bene- 
flciaries of insigniflcant interests. Three of the four directors took 
part in the transaction. If they had formally organized themselves 
into a meeting of the board, ail that was contemplated and ail that 
was done would hâve been strictly regular and binding upon the asso- 
ciation. To déclare, under such circumstances, and because there was 
no formai meeting, that what was contemplated and what was done 
was a wrong to the shareholders, or contrary to good conscience, 
would seem to be an affront to common sensé, and we think it would 
be a radical misapplication of légal principles. 

We conclude that the trial judge erred in his rulings in respect to 
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the statute of frauds, and was correct in his rulings în respect to the 
other question which has been considered. 

Tlie judgment is therefore reversed, with. instructions to the court 
below to grant a new trial. 

THOMAS, District Judge. There should be a reversai of tlie judg- 
ment, upon the ground stated in the opinion, and also because of the 
illegality of the alleged contract, whereby two shareholders and 
trustées undertook to divert a portion of the assets from the associa- 
tion and its purposes, and use the same in the settlement of private 
dealings existing between them, without the knowledge, consent, or 
acquiescence of nainor shareholders, each of whom was liable for ail 
the debts of the association. 

SHIPMAN, Circuit Judge. I dissent from the conclusions of the 
majority of the court with respect to the invalidity of the contract un- 
der the statute of frauds of the state of New York. Vantine & Co. 
became in name a corporation, but continued to be managed as a part- 
nership; Colton being called the gênerai manager upon an annual 
salary of $10,000. Différences of opinion in regard to the proper busi- 
ness System for the successful financial management of the corpora- 
tion took place between the two managers, which resulted in the agree- 
ment of August 3, 1898, which the verdict of the jury déclares was 
entered into. In this oral agreement the parties, using the language 
of business men, spoke of the interest of Colton in the concem of 
Vantine & Co., and of the method of ascertaining the value of the 
interest, gs though it was still a partnership, while in légal eflect the 
agreement was for the purchase by Kaymond of Colton's équitable in- 
terest in his shares of stock, which Eaymond already held as collat- 
éral, and for the purchase by Colton of the goods. Colton was to re- 
ceive payment for his one-fourth "interest" in the corporation in goods, 
and, in addition to his sale of stock, was to resign as gênerai manager 
and from his other officiai positions, and was to procure and fumish 
the résignation of his brother, who was the business manager in 
Japan. Thèse résignations were a part of the considération of the 
purchase by Kaymond. In the brief language which was used, Colton 
was to "get out" of ail participation in Vantine & Co., and could estab- 
lish himself anew with the capital in goods which he brought from the 
corporation. The agreement was, as stated in the opinion of the ma- 
jority, one of barter or exchange, in which each party was the buyer. 
"Wliile this paroi agreement was formed, it was yet understood, if 
Colton's version of the negotiations is correct, that it might be entire- 
ly changed or modifled by subséquent agreements, and that the two 
contracting parties might still remain together; for Raymond was op- 
posed to séparation, and was strongly in hope of unity. Thereupon,' 
the two parties consulted with each other almost daily until August 
15th as to the modification of the System of business, if they remained 
together, Colton, in his testimony, calls the proposed continuance an 
"option" which he would hâve in case they should agrée upon the 
ternis of continuance. He testified that Eaymond and he talked 
nearly every day, quite a portion of the time while Kaymond was 
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in the oflSce, in regard to this future co-operation and the proposed 
changes in business metliods whicli were suggested. '*We talked it 
over continually back and forth on thèse days." On August 15th, 
Colton's version of the abandonment of the negotiations and the ful- 
fillment of the agreement of August 3d is as follows: 

"I asked Mr. Raymond to corne to the office. He was on thlrd floor when 
I flrst saw liiin that morning. I sald: 'I wlsh you would corne upstalrs. I 
want to talk to you.' We went up Into hls private office. It was In the rear 
of mine. We went in, and I said: 'Mr. Raymond, we hâve been talliing ever 
since we made our trade. You hâve not corne to anything deflnite. Now, I 
am going to give you my résignation, my brother's résignation, and my 
father's résignation, in compliance and fuiflliment of the trade that we hâve 
made; and I want you to give me my quarter interest in the business, as you 
agreed on that day.' I handed him three résignations. He tooli them in his 
hands, and turned to me with almost tears In his eyes, and said: 'Charlie, 
aren't you a little hasty? Don't you thinli you will be sorry for Itî Don't you 
want more tlmeî' " 

Inasmuch as the résignations were in part the considération of the 
defendant's promise to purchase, and were a part payment of the con- 
sidération, liie majority of the court is of the opinion that as there 
was no restatement or reafSrmation on August 15th of the terms of 
the prior oral agreement, except by implication, and as they were 
not deiivered for the express purpose of complying with the statute, 
it must be held that there was no part payment at the time of the 
contract, within the meahing of the statute as construed by the high- 
est courts of the state of New York, and, furthennore, whatever pay- 
ment was made was made by the seller. The last most authoritative 
statement of the construction which the highest court of New York 
has given to its statute of frauds, to wliich we hâve been referred 
(Jackson t. Tupper, 101 N. Y. 515, 5 N. E. 65), places in compact 
f orm the resulj of the prior cases, commencing with Bissell v. Balcom, 
39 N. Y. 275, and is as follows: 

"It Is, In substance, held that payment subsequently made, although con- 
forming to the oral agreerhent, is insufflçlent of itself to make the prior oral 
agreement valid. There must be enough. In addition to the act of payment, to 
show that the terms of the prior oral contract were then in the minds of the 
parties, and were reaffirmed by them; and, this being shown, a cause of action 
arlses, not on the prior oral contract, but on the new contract made at the 
time of the payment." 

In the case at bar the court charged as follows: 

"If your verdict should be for the plalntiff (that is, If you should reacli the 
conclusion that a contract was made whereby he was to reçoive one-quarter 
of this interest in Vantine & Cb., that quarter to be measured out to him in 
goods, both the quarter and the goods to be on the basis of the statement of 
January 1, 1898, and that In considération thereof he was to resign and get 
out), and further believe that on the 15th day of August, when he handed his 
résignation in, that same agreement was practically renewed between the 
parties, and was présent inthelr minds, so that the résignation which he then 
handed In was accepted by'the défendant as a fuiflliment of the contract, and 
not as a mère voluntary act,— If you reàch that conclusion, your verdict will 
be for the plaintifC, and It will then remain for you to détermine the amount 
©f damages." 

The view which I take of this case, as the resuit of the verdict of 
the jury, is: That a paroi contract was made on August 3d, which in 
the minds of the parties was to be a permanent contract, uniess abro- 
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gated or changed by mutual agreement. That time was to be giveu 
and to be used for further negotiations. That time for the next 12 
days was occupied in that attempt, wMch failed, when the parties 
again met, and Colton said, in substance : "We hâve corne to nothing 
new. The old contract is unaltered, and I am going to complète my 
obligations under it, and I wish you to complète your part of it." 
Whereupon he gave the résignations of himself and his brotber as 
managers, which were reluctantly accepted by Raymond, who in- 
structed the agent in Japan by cable to "turn over the businesa" 
The history of the negotiations from August 3d has an important bear- 
ing upon the meaning of the transaction of August 15th, because that 
transaction was not merely the payment of part of the considération. 
The whole course of the negotiations from August 3d shows that the 
terms of the contract of that date were continually, until August 15th, 
in the minds of the parties, were understood by both of them on the 
latter day, and the jury could properly flnd a reafflrmance of the con- 
tract, and that a part of the considération was, on August 15th, ac- 
cepted by the défendant as a fulfillment of the agreement, and that 
the acceptance was evidenced by his cablegram to the agent in Japan. 
At the interview of AuguSt 15th, negotiations for a change in the con- 
tract were abandoned, and each party was compelled to stand in afflrm- 
ance or in rejection of the prior oral agreement of barter. The acts of 
both parties show that it was reafiSrmed, and that a part of the con- 
sidération to be given by the plaintiff, who was the buyer of the goods, 
was received and accepted by the défendant. 



m re TESLOW et al. 
fDistrîet Court, D. Minnesota, Second Division. Febrnary 15, 1900.) 

BANKKUPTCT — PrEFEKBNCES — SURKKNDER BEPOItB AlLOWANCE OF OtHER 

Claims. 

Banlîr. Act 1898, § 57g, provlding that "tlie claims of credltors wlio hâve 
received préférences shall not be allowed unless such ereditors shall sur- 
render their préférences," extends to ail claims of a créditer who has re- 
ceived a préférence, and is not limited to the particular claim on aecount 
of whlch the préférence was given or received. 

In Bankruptcy. On proceedings to review an order of Jean A. 
Flittie, référée, requiring a créditer to surrender a préférence, or, in 
the alternative, that its claim previously allowed be expunged. The 
opinion of the référée was as follows: 

"At the flrst meeting of the ereditors of said bankrupts, Wyman, Partridge 
& Co. duly flled and had allovred its claim against the estate of said bankrupts 
in the sum of $1,292.92; and this is an application on the part of P. L. 
Vranizan, trustée in bankruptcy of the estate of Teslow & Ilaugen, for an or- 
der requiring said Wyman, Partridge & Co. to restore to said trustée the 
sum of $448.30 claimed to bave been paid said creditor, as a préférence, within 
four months of the liling of bankrupts' pétition and their adjudication in 
bankruptcy, or, in the alternative, disallowing and expunging in fuU from 
the records herein the said claim of Wyman, Partridge & Co., so flled and 
allowed as aforesaid. The matter came before the référée, August 10, A. D. 
1900, upon stipulation filed herein by and between the respective attomeys 
of the trustée and said Wyman, Partridge & Co., and was submitted to the 
référée for his décision upon said stipulated facts and briefs of counsel. 
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"The admltted faetÇ; In, tj^e case are briefly thèse: On or about November 
1, 1899, the bankrupts beg^fl. a gênerai merchandise business at the village 
of Bricelyn, Faribault coniiiîy, and state of Minnesota, and continued In said 
business at tliat place up to the tlme o£ their adjudication In bankruptcy, on 
the.lSth day of February, A. D. 1900. Between November 2, 1899, and the 
6th day of February, 1900, the claimant Wyman, Partridge & Ce, who are 
gênerai Wholesale dealers In merchandise at the clty of Mlnneàpolis, Hennepin 
county, Minn., at différent tlmes sold and dellvered to the bankrupts varions 
invoices and Items of merchandise, aggregating in anlount the sum of $1,741.22. 
Thèse sales were made on 90, 60, and 30 days' time, and a few small sales 
vrere made on a net cash basls. On January 2, 1900, $448.30 of this indebted- 
ness matured or was past due, and on that date Wyman, Partridge & Co. 
rendered the bankrupts a statemènt of items of account then due, which 
amounted to the sum of $448.30, and this amount V7as on the 25th day of 
Januêiry, 1900, duly paid. Said payment was made in the usual course of 
business, and Wyman, Partridge & Co. had then no notice or knoviiedge of 
the insolvency of the bankrupts, thoilgh. In faet, the bankrupts were then, and 
had been for some tlme, wholly Insolvent. The payment in question was 
received In good faith by said Wyman, Partridge & Co., and was credited 
upon items of account, payment of whlch fell due January 2, 1900. At the 
first meeting of the creditors of said bankrupts, Wyman, Partridge & Co. duly 
proved and had allowed agaiçist the estate of said bankrupts its claîm for the 
balance falling due subséquent to January 2, 1900, upon Its account. 

"It is claimed by the trustée that the payment In question is a préférence. 
Wyman, Partridge & Co. eontend, however, that each sale of merchandise 
was a distinct and separate transaction, and that the prohibition in the bank- 
ruptcy âct against the giving and receiving of préférences can only apply to 
each separate and distinct transaction, debt, or claim, and that no other claim 
or debt is tainted by the prèferential payment, except such claim or debt as is 
paid, or partially paid, by the prèferential payment This contention cannot 
be sustained. To do so would hâve the sweeping and fatal effeet of utterly 
defeating the provisions In the act as to préférences. In case of payment on 
an account containing sales at différent times, ail the créditer would need to do 
in order to defeat the préférence would simply be to do as Wyman, Partridge 
& Co. has done,— apply the payment received on separate items or debts, and 
reserving other items and debts to be proven against the estate to the damage 
of other creditors not so favored. This would lead only to injustice. Were 
such a construction of the law to hold as is hère contended for, préférences 
could be extended and received with impunity, and there would be no redress. 
The power to defeat a préférence would thus rest exelusively with the creditor 
preferred, for he could apply payments of money received within the pro- 
hlbited time as he saw fit, and so as to wholly llquldate and pay claims, debts, 
or items of account entlrely of his own choosing. And a trustée in bankruptcy 
seeking to recover or défend against a préférence would be as helpless as 
Prometheus bound. The contention of the claimant Is born of utter neces- 
sity. None but a creditor In the most dire straits would thlnk of splitting 
its accounts into severalties, particulars, and Items, except for the purpose of 
attempting to create for Itself an exception to the statute, contrary to its 
letter and plain intendment' 

"The provisions In the présent bankruptcy act 'In regard to préférences are 
very spécifie and broad. Section 57g provides that 'the claims of creditors 
who hâve received préférences shall not be allowed, unless such creditors 
shall surrender their préférences.' And section 60a deflnes a 'préférence' as 
foUows: 'A person shall be deemed to hâve given a préférence if, being insol- 
Vent, he has procured or suffered a judgment to be entered against himself In 
favor of any person, or make a transfer of any of hIs property, and the effeet 
of the enforcement of such judgment or transfer will be to enable any one of 
his creditors to obtain a grfeater, percentage of his debt than any other of his 
creditors of the same class.' If Wyman, Partridge & Co. are to be permitted 
to retain the large payment of $448.30 made it by the bankrupts on January 25, 
1900, when the debtors were insolvent, and when other items of the account 
in qoestion were also due, and file their claim and share in the dividends as 
to the balance of said account, the inévitable resuit will be that Wyman, Part- 
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rldge & Co. 1s reeeiving a greater percentage of Its debt than any other credit- 
ors of the saine class who bave received no sucli payment. This the act ex- 
pressly forbids. 

"This is not a case falling within section 60b of ttie act, wliere the trustée 
seeks by action to recover a préférence illegally and fraudulently made. In 
the présent case the trustée simply seeks to protect the estate from the allow- 
ance of a claim until the créditer Is willlng to and shall surrender what ad- 
vantage he has acquired over the other creditors. It is the duty of the trus- 
tée to marshal ail the assets of the estate, and to distribute the fund equally 
among ail the creditors in proportion to their respective amounts. And, whlle 
the law will not permit the trustée to recover that which has been Inno- 
cently received, it does say to the innoeently preferred créditer, 'If you want 
to share In the remaining estate of the bankrupt, as a condition précèdent to 
your doing so you must surrender the préférence received, for he who seeks 
equity must do equity.' It is the opinion of the référée that, under the prohibi- 
tion contained in section 57g, no elalm can be proven and allovred to stand un- 
less the créditer shall surrender hls préférence. This seems to be tfye plain 
spirit and intent of the act. It is the entire indebtedness of the créditer that 
must be looked to in order to détermine whether or not a préférence has been 
received, and not the form or number of its component parts. Any other con- 
struction of the lav? will lead to injustice and mischief, perjury, and schemes 
of évasion. In support of the views herein expressed, see In re Conhaim 
(D. 0.) 97 Ped. 923, 2 Nat. Bankr. News, 148; United States circuit court of 
appeals in Re Ft. Wayne Electric Corp., 39 O. C. A. 582, 99 Fed. 400, 2 Nat. 
Bankr. News, 434; Loveland, Bankr. p. 237; In re Beswick, 2 Nat. Bankr. 
News, 808. 

"It is the order of the court that the said claim of Wyman, Partridge & Co. 
be disallowed and expunged, unless said "Wyman, Partridge & Co. shall, 
within 30 days, elect to pay and restore to the trustée herein the sum of 
$448.30 paid it on January 25, 1900, in whIch event said Wyman, Partridge 
& Co. may présent and file an additional claim against said estate for the 
amount of $448.30. Wyman, Partridge & Co. duly excepts." 

A. E. Clark, for the trustée. 

Fred B. Dodge, for Wyman, Partridge & Co. 

LOCHREN, District Judge. The exceptions are overruled, and the 
foregoing décision of the référée is affirmed. Section 57g of the act 
provides that "the claims of creditors who hâve received préférences 
shall not be allowed unless such creditors shall surrender their préf- 
érences." The prohibition extends to ail claims of such creditors 
against the estate of the bankrupt, and is not, as in the act of 1867, 
confined to the claims "on account of which the préférence is made or 
given." 
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(District Court, B. D. Arkansas, W. D. October 19, 1900.) 

Bankruptct — Exemptions— State Statdtb. 

Under Sand. & H. Dig. §§ 4727-4729, providing that a debtor cannot 
claim an exemption in Personal property in his possession as against a 
claim for its purchase price, and giving the seller the right to an attach- 
ment for the property in an action to recover the price, a debtor cannot 
avail himself of the bankruptcy law to defeat the exécution of such an 
attachment after its issuance, by filing a voluntary pétition on which he 
is adjudged a bankrupt, and in which he claims the property as exempt, 
as Bankr. Act 1898, having adopted the state laws as to exemptions, can- 
not be so administered as to enlarge the rights of debtors thereunder. 
In such case, while the property may be temporarily In the possession 
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of the trustée, he hfts no title or bénéficiai Interest theretn, and the 
possession, in effect, remains In the bankrupt, -wlthin the meanlng of the 
State statute, and the trustée will be directed to surrender it to the bank- 
rupt, to be taken on the state process. 

In Bankruptcy. On creditor's pétition for an order allowing him to 
subject property claimed by the bankrupt as exempt to the payment 
of a debt against whîch such property is not exempt under the state 
atatute. 

This is a pétition flled Uy H. Fellheimer, a credltor of the bankrupt, setting 
up that on March 20, 1900, the petitloner flled a suit in the circuit court of Gar- 
lahd county, Ark., against the bankrupt, to recover $125, due him from the 
bankrupt for fumiture sold, and at the same tlme alsb flled, under the stat- 
utes of Arkansas, which ■Will be hereinafter set out, his affldavit to secure a 
seizure of the property; Whereupon an order of possession was Issued by the 
state court, and placed In ithe hands of thé sherlff for exécution. When the 
sherifl proceeded to makè the seizure, he Waa Informed by the défendant that 
he deslred to exécute a retaining bond for the property, as permitted by the 
laWs of the state. Immedlately thereafter, and before the sherifC seized It, 
the bankrupt flled a voluntary pétition In bankruptcy, and was adjudged a 
bantrupt, and when the' sheriff deslred to exécute the order of possession, no 
retalnlùg bond having been given by the défendant, the property was in the 
possession of the trustée of the bankrupt, who now still holds it subject to the 
order of the court That ail the property owned by the bankrupt is claimed 
by him as exempt, and as soon as appraised by the trustée, and found to 
be of a value not exceedlng $500, the amount exempt from exécution under 
the laws of the state of Arkansas, It would be tumed over to the bankrupt. 
That among the property thus claimed as exempt is the property described 
in the order of possession, and sought to be seized by the petitloner In his 
proceedings in the state court. It is further alleged that said property Is not 
exempt under the constitution and laws of the state of Arkansas, as against 
petitioner's claim, but is exempt as to ail other debts. On the 12th day of 
May, 1900, the petitioner's suit came on for trial in the Garland circuit court, 
and, the bankrupt having flled the certiflcate of adjudication as a bankrupt, no 
Personal judgment was rendered against him, but the foUowIng judgment was 
entered: "It is therefore consldered, ordered, and adjudged that the plaIntIfC 
hâve and recover of and from the défendant William Durham $125, wlth inter- 
est from January 1, 1900, and ail costs hereln accrued, to be satisfled, how- 
ever, of the foUowlng described Personal property [describing the property now 
In controversy] ; that the sherlff exécute the order for possession now In his 
hands, whlch was Issued and placed In his hands at the institution of the 
suit; that, if the défendant glve bond to retaIn possession as provided by 
law, he make such retum, together with the bond, but, If he shall take sald 
property under sald order of possession, he shall advertise the same for sale, 
and sell the same, according to law, as In the case of sale of Personal prop- 
erty under exécution, and report his proceedings to this court." The peti- 
tloner now asks this court to make an order directing the trustée to turn the 
property described In the pétition over to the sherlff of Garland county, In 
order that he may exécute the process of the state court, as under the laws of 
the state It Is not exempt from seizure for petitioner's debt 

The statutes of Arkansas, under whlch the proceedings were had in the 
state court, and which the petitioner now seeks to hâve enforced in this pro- 
ceeding, are sections 4727-4729, Sand. & H. Dig., and are as follows: 

"Sec. 4727. In any action brought in the courts of this state for the recovery 
of money contracted for property in possession of the vendee, It shall not be 
lawful to Include sald property In any schedule Intended to protect sald prop- 
erty, or exempt it from seizure on attachment or sale on exécution or other 
process Issued from any court for the collection of any debt upon the claim 
of the plaIntIfC. 

"Sec. 4728. In any such action the court or clerk shall Issue, on pétition of 
the plaintifï, duly verified, describing the property and stating Its value, at 
or after the commencement of such action, an order, which may be embodied 
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!n the original snmmons, stating the name of the court and the style of the 
action, and directing the sheriff or other offlcer to take the property deacribed 
In the pétition, and hold the same Bubject to the orders of the court. 

"Sec. 4729. The défendant may give bond for the rétention of the prop- 
erty, as In cases of orders of delivery of personal property." 

Greaves & Martin, for petitioner. 
Murphy & Meliafly, for bankrupt. 

TRIEBER, District Judge (after stating the facts). While the ex- 
emption laws of the state of Arkansas are very libéral to debtors, they 
specially provide that there shall be no exemption of any property 
from seizure on attachment or sale under exécution or other process 
issued from any court for the recovery of money due for the purchase 
of the property as long as it is in the possession of the vendee. If 
this property had been seized under exécution, attachment, or other 
process of any court, the debtor could not hâve included it in his sched- 
ule as against a Judgment for the purchase money, but the same would 
be subject to seizure and sale. By section 4728, Sand. & H. Dig., it 
is provided that the order for the seizure of this property may be issued 
on the pétition of the plaintiff at or after the commencement of the 
action; but, under section 4729, the défendant is permitted to retain 
the property by executing a bond therefor, as in actions of replevin, 
which means within 48 hours after the sheriff serves the writ on 
him. Bankr. Act, § 6a, merely adopts the exemption laws of the state 
in which the bankrupt résides at the time of the filing of the pétition, 
from which it f ollows, as of course, that the bankrupt is entitled to no 
exemptions except such as he could claim under the laws of the state. 
It is not contended by counsel for the bankrupt that, if no bankruptcy 
proceedings had been instituted, the property would not hâve been 
subject to seizure and sale in pursuance of the judgment of the state 
court, nor that it could be claimed as exempt by the bankrupt; but it 
is urged that, as the bankruptcy proceedings will resuit in discharging 
the bankrupt from ail of his provable debts, including that of peti- 
tioner, the property cannot be subjected to the judgment of the state 
court. I cannot agrée to this proposition, as the right of a bankrupt 
to exemptions under the bankrupt law dépends entirely upon the laws 
of the state ; and while it is true that this right of the vendor to sub- 
ject the property to the payment of his debt due for the purchase 
money, regardless of the exemption laws, is not, strictly speaking, a 
lien on the property, still it is a right given to him by the laws of the 
state, which the bankrupt law does not attempt to deprive him of. 
The rule might be différent if the title to this property would vest in 
the trustée for the benefit of the creditors, for it would then cease to be 
in the possession of the bankrupt (Bridgef ord v. Adams, 45 Ark. 136) ; 
but, where the property is claimed as exempt, no title passes to the 
trustée, and he is only entitled to the possession thereof for the pur- 
pose of ascertaining, by properappraisement, whether the value of the 
property does not exceed that allowed as exempt under the laws of the 
state. As soon as that is ascertained, it is the duty of the trustée to 
deliver it to the bankrupt. Thus, in those states where the rule pre- 
vails that individual members of a partnership can each claim exemp- 
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tioilB out of therpirtnerBMpestate, thebankruptcy courts are bound to 
MlQvr this rûliSj Ilire IViedrièli, 40 G. G. A. 378, 100 Ped. 284; In re 
Beauchamp (ï), C.) 101 Fed. |ft6,; In re Wilson (I>. i3.) 101 Fed. 571. 
And, where the state law déclarés that à debtor Mail forfait his f ight 
to the exemption allô wed if he is guilty of willful fraud in concealing 
from his creditors any part of the propertj^ of whieh he is possessed 
at the time he seeks the benefit of the exemption, a bankrupt who does 
not make a full and fair disclosure of ail the property owned by him 
at: the time of the filing of his pétition in baûkruptcy will be denied 
exemptions by the bankrupt court. In re Waxelbaum (D. C.) 101 
Fed. 228. Nor will bankruptcy protect a debtor from arrest in a civil 
proceeding for the collection of debts f raudulently contracted, where 
the state lawa provide for snch a proceeding. In re Lewensohn (D. C.) 
99 Fed. 73. 

It might just as well be contended that a bankrupt could claim his 
personalty exempt against a judgment for a tort, although the consti- 
tution of the state provides that there shall be no exemption of Per- 
sonal property as against a judgment for a tort. Gongress, in enact- 
ing the bankrupt law, did not see proper to provide for exemptions by 
spécial provisions, but accepted the laws of each state as suitable pro- 
visions for the protection of ïmfortunate debtors; and as the laws of 
this state expressly provide that a debtor shall not hâve the enjoyment 
of property not paid for as against his vendor, and the bankrupt act 
merely adopts the exemption laws of the state, it necessarily follcwa 
that the petitioner is entitled to subject the property which, by the 
judgment of the state court, has been declared subject to exécution 
under his judgment, to the payment thereof, and the trustée will be 
directed to turn the property over to the bankrupt, and leave is grant- 
ed to the petitioner to hâve the same seized by the sheriff of Garland 
^îounty under the process of the state court. 



In re ARNDT. 

(District Court, B. D. Wlsconsin. October 15, 1900.) 

BaSebuptct— Pkbfbrences— Patmehïs on Account. 

The fact that partial payments made by a bankrupt to a creditor on 
account, wlthin four montbs prier to the flling of pétition, In the usual 
course o( business, and recelyed by the créditer wlthout knowledge of 
the,. debtor'S Insolvency, were made for the purpose of obtalnlng more 
goods on crédit, and that the créditer extended such crédit, does not 
take the case out of the establlshed tôle that such payments constituted 
préférences, whlch, under Baplîr. Act 1898, § 57g, must be surrendered 
before the credltor's claim ca^p be allowed against the bankrupt's estate. 

In Bankruptcy. Certifled question whether payments made by 
the bankrupt on ôpen account, within four months prior to the filing 
of pétition, constitute a préférence, and bar claim of the John Pritz- 
latt Hardware Company, pursuant to section 57g, Bankr. Act 1898. 

W. J. Luedke, for bankrupt. 
Frank T. Boesel, for trustée^ 
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SEAMAN, District Judge, The ground upon which the claimants 
urge an exception of this case from the gênerai nile pronounced by 
the circuit court of appeals in Columbus Electric Co. v. Worden, 39 
O. C. A. 582, 99 Fed. 400, is this stipulated state of facts: That the 
banknipt was aware of his insolvency when the payments were made, 
but the créditer was not; that the payments were made in the ordi- 
nary course of business, but for the purpose of obtaining more goods; 
that the creditor had refused further crédit, but, in considération of 
the fact of payment, "they afterwards, in good faith, gave further 
crédit, without security of any kind, for property which became part 
of the bankrupt's estate." The right of the creditor is unquestion- 
able to limit the extent of his crédit, and exact cash payment for ail 
sales beyond such amount, unaflected by the provisions of the act 
relating to préférences; and if the payments in question and later 
sales were so far concurrent, in amount and time, as to admit of con- 
struction as cash sales, there would be force in the contention to so 
treat the payments, notwithstanding their présentation in the f orm of 
a running account. But the statement, as stipulated, shows no such 
concurrence; the payments being made and credited as upon gênerai 
account without regard to the particular amount of the sale or sales 
made about the same date, and in no instance are the amounts exactly 
équivalent. The case as presented is distinguishable from that of the 
Columbus Electric Co., supra, in the fact only that the payments were 
made upon current account instead of past-due note; and is not dis- 
tinguishable, even in that feature, from In re Fixen (C. C. A. 9th Cir.) 
102 Fed. 295, recently decided, where the same rule is applied in hold- 
ing that payments within four months constitute préférences, within 
the act. The first-mentioned décision is controlling hère, and that in 
the Pixen Oase seema to be its logical sequent. I am constrained to 
follow such rulings, and the order of the référée disallowing the claim 
of the John Pritzlaff Hardware Company, unless the payments so 
made of $280.46 are surrendered to the trustée, is afflrmed. 



DAVIS et aL v. STEVENS et aL 
fDIstrlet C!ourt, D. South Dakota, S. D. October 11, 1900.]l 

1. Corporations— Rkquisitbs dp De Facto Corporation. 

There cannot be a corporation de facto where such corporation could not 
exist de jure. 

2, Samk— Unauthorizkd Assumption of Cohporatb Franchise— Banks un- 

der Dakota Statute. 

Comp. Laws Dak. § 2892, which provides that "the due incorporation 
of any company claimlng in good falth to be a corpgration under this chap- 
ter and doing business as such, or its right to exercise corporate powers, 
Bhall not be inquired into CoUaterally In any private suit to which such 
de facto corporation may be a party," Is merely declaratory of the law 
as It pieviously existed, and applies only to de facto corporations. There 
havlng been no law of the territory of Dakota under which a corporation 
could be formed for banking purposes, an attempted incorporation for that 
purpose under the laws of the territory Is not within the protection of 
such provision, and the incorporators may be chargea as partners on légal 
contracts made In the name of such pretended corporatioa 
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8. BANKHtJPTOf— PaHTNBKSHIP^IlLBBAL iNCOBfOKATIOIÎ. 

An asèoélatlta of ^èrsons clalmlng to incorporate as a bank under the 
Ittws of the territory of Dakota, by whieh such corporations were not 
^uthorîzed, and which bas conducted business as a bank since then, uéder 
the corporate name assumed, may be held snbject to the provisions of 
Bankx. Act 1898, as a partnershlp, 

4. Same— ACTS OF Bankruptcy — Consent to Appointmbnt of Receivbr. 

The consent of a partnershlp, although Insolrent, to the appointment 
of a reeelver for Its property by a state court, and the surrender of its 
property to such reeelver, do not constltute an act of bankruptcy, under 
Bankr. Act 1898, where It Is not shown that any créditer thereby obtained 
préférence over another. 

6. SAME^lNsotiVBNcy— Pabtnkrship. 

To constltute insolvency of a partnershlp, wlthin the meaning of Bankr. 
Act 1898, the property of the flrm, together with that of ail the partners 
applicable to tbe partnershlp debts, must be insufficient to pay sucb debts. 

In Bankruptcy. Hearing on pétition in involuntary bankruptcy. 

J. L. Hannett, for petitioners. 
Bailey & Voorhees, for défendant Charles A. Johnson. 
T. B. McMartin, for défendants Julius D. Bartow, Hams G. Baker, 
Francis Gould Fox, M. S. Cook, and Halo B. Stevens. 

CAELAND, District Judge. On March 21, 1900, John Davis, 
Wayne Mason, and William C. Harris, who are creditors of the Bank 
of Plankinton in a sum exceeding |500, and who are citizens of the 
state of South Dakota, filed a pétition in this court prasàng that the 
Bank of Plankinton be adjudged bankrupt, as a private banking insti- 
tution, and a co-partnership consisting of the above-named défendants. 
In due time ail of the above défendants answered said pétition, ex- 
cept the défendant Fred L, Stevens, who, after due service, bas not 
appeared in tMs action. In their answer défendants deny generally 
the allégations of the petitioû, and, further answering, allège that 
the Bank of Plankinton was during the times alleged in the pétition, 
and now is, a corporation duly organized under the laws of the terri- 
tory of Dakota and the state of South Dakota. The défendant 
Charles A. Johnson admits that he was a stockholder in said corpora- 
tion prior to May, 1898, but on the 9th day of May in said year he 
sold and transferred ail his stock and interest in said corporation, 
and since said time bas had no connection with the business of said 
corporation. The défendant Bartow admits that he owned one share 
of stock in said corporation, but sold it on or about the month of 
June, 1899. Tïié défendant Francis G. Fox is shown by the testi- 
mony to bave been a stockholder in the corporation for about 10 years 
last past. It appears froni the testimony and admission of the parties 
to this proceeàng that the petitioners are creditors of the Bank of 
Plankinton in a sum exceeding |500, and that on the 27th day of No- 
vember, 1885, articles of incorporation, duly signed and acknowledged 
by Edwin S. Eowley, Fred L. Stevens, Charles A. Johnson, Joseph D, 
McCormick, and William M. Smith, were duly flled in the oflace of the 
secretary of the territory of Dakota, wherein it was stated that the 
business of the proposed corporation, which was to be called the 
Bank of Plankinton, should be a gênerai banking, real-estate, and 
loan business. Upon the flling of said articles there was issued by 
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thé secretary of the temtory of Dakota a certificate of corporate ex- 
istence to the parties above named, wherein it was certifled that said 
parties, their associâtes and successors, had become a body x>olitio 
and corporate under the corporate name of Bank of Plankinton, and 
by that name had a right to sue and be sued, purchase, hold, and con- 
vey real and personal property, and to hâve and enjoy ail the rights 
and privilèges granted to a private corporation under the laws of this 
territory, subject to their articles of incorporation, and ail légal re- 
strictions and liabilities in relation thereto. It further appears from 
the testimony and the pleadings in the case that the Bank of Plankin- 
ton did business as a banking corporation from the time of its al- 
légea incorporation until on or about the lOth day of January, 1900, 
when it closed its doors and ceased to do business; the business of 
the bank being transacted at Plankinton, Aurora county, in this state. 
It is claimed by the petitioners that, as there was no law of the terri- 
tory of Dakota which authorized the incorporation of individuals to 
do a banking business, the défendants in this proceeding, who are 
alleged to hâve owned stock in this corporation, were simply partners, 
and as such were doing business as a private bank, and thus subject 
to be adjudicated a bankrupt as a private bank. It is contended by the 
défendants that whether or not the Bank of Plankinton was a corpo- 
ration cannot be inquired into collaterally, and that the state of South 
Dakota is the only power which could, by proceedings in the nature 
of a quo warranto, inquire into the légal organization of this corpora- 
tion. If the Bank of Plankinton was a de facto corporation, this posi- 
tion would be unassailable. But, in order that the^-e may be a de 
facto corporation, it must hâve been possible for the territory of Da- 
kota to hâve chartered a de jure corporation, and as there was no law 
of the territory of Dakota permitting the incorporation of banking 
corporations at the time the Bank of Plankinton received its cer- 
tiflcate of corporate existence, it results that there cannot be a de 
facto corporation. The limitation of the doctrine that the validity 
of corporate existence cannot be litigated collaterally is that, where 
there is no law under which a corporation might exist, then the 
validity of corporate existence may be attacked collaterally. Heaston 
V. Railroad Co., 16 Ind. 275; Krutz v. Town Co., 20 Kan. 397; Eaton 
T. Walker, 76 Mich. 579, 43 N. W. 638. 6 L. R. A. 102; 1 Thomp. Corp. 
§ 505. As is said in section 502, 1 Thomp. Corp. : 

"We must not get too far away from the primai proposition that the législa- 
ture alone can create a corporation, and that a collection of indivifluals can- 
not malî© themselves a corporation by merely resolvlng to be such, or calling 
themselves such. The three tailors of Tooley Street did not make themselves 
the people of England by passing a resolution in which they styled themselves 
Buch. There must be some basis for the opération of the rule, and accordingly 
we flnd a better statement of it In the proposition that where a corporation 
exists de facto, and in fact exercises corporate powers, the question whether 
It exercises such powers lawfully cannot be litigated in a collatéral proceed- 
ing between private parties, or between a private party and the corporation. 
The question can only be litigated between the corporation and the state." 

Défendants invoke section 2892 of the Compiled Laws of 
Dakota, which is in the following language: 

"The due Incorporation of any company claimlng In good falth to be a 
corporation under this chapter and dolng business as such, or ita right to 
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exercise corporate poweiiSj shall not be inquired into collaterally In any private 
Buit to whlch such de facto corporation may be a party, but sucb Inquiry may 
be had and action brought , at the suit of tl»e territory In the manner pre- 
seribed in tbe Codé oi; Civil' Procédure." 

Tbis section, as I understand it, simply déclares the law in the 
same manner that the courts déclare it. It présupposes that there is 
a de facto corporation, which cannot «xjist if there could hâve ex- 
isted no de jure corporation. In the case of Oroville & V. E. Co. v. 
Supervisors of Plumas Co., 37 Cal. 354, it was held by the suprême 
court of California that a similar provision in the laws of that state 
did not go to the estent of precluding private persons from denying 
the existence de jure or de facto of the alleged corporation. In sec- 
tion 506, 1 Thomp. Corp., it is stated: 

"Tlie simple and true view is that If men undertalse to form themselves Into a 
business company whicb the state cannot reec^nlze as a corporation, or which 
is even forbidden by the state, and in that character eontraet debts which 
would be valid and enforceable if contracted by indlvlduals, the courts of 
justice should hold them Uable as partners. It is intolérable that A., B. & 
C, by merely assuming a corporate name and pretending to be a corporation, 
can Inetir with innocent mèmbers of the public obligations which would be 
valid if llncurred by them Indivldually, and then escape llabillty because the 
law forbids them to act as a corporation in the incurring of such obligations. 
A simple ruie, and one which should apply to ail cases, is that, where the 
obligations of a pretended corporation are neither inéquitable nor immoral, 
the Judicial courts should enforce them agàlnst the corporations as partners. 
So to do would be strictly consonant with public policy, because, if business 
adventurers leam that, unlesstheir corporate organization Is lawful and valid, 
they are Uable as partners, this wlU detei them from attempting to form illé- 
gal or prohlblted corporations." 

As the claims of the creditors who are petitioners in this action 
arise from simply depositing money with the Bank of Plankinton, 
there is no such relation between the bank and the creditors as would 
allow the principle of estoppel to be urged. I, therefore, am of the 
opinion that the parties interested in the Bank of Plankinton were 
co-parthers. If this be so, the next duty devolving upon the court is 
to ascertain who those parties were, and, after à careful considération 
ot ail the testimony in the case, the court is satisfied that the truth 
about who was interested in said co-partnership cannot be ascertained 
from said testimony. The only parties that the court has any légal 
évidence upon which to flnd that they were interested in the co-part- 
nership are Fred L. Stevens, one of the original incorporators, and 
J]Yancis Gould Fox. But, as the pétition in this case must be dis- 
missed fpf other reasons, I leave the considération of the unsatisfac- 
tory testimony in regard to who were really partners. It is alleged 
in the pétition that the alleged co-partnership did commit acts of 
bankruptcy, as follows: 

First. "That on the 9th day of January, 1900, said co-partnership, the Bank 
of Plankinton; closed the doors of said bank, and suspended business, and re- 
fused to pay ItS depositors any part of the Inoney depôsited by them with 
said co-partnership, the B^nk of Plankinton, and that, said co-partnershIp on 
said day ceased to do a banking business in said city of ' Plankinton, and also 
ceased on said day to do any business of any kind or character in said city 
of Plankinton, insaid district." 
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The évidence shows this allégation to be true, but it constituted 
no act of bankruptcy. It might be évidence of insolvency, but the 
mère fact that an individual or a co-partnership refuses to pay his 
or its debts is not an act of bankruptcy. 

Second. "And, for a further act of bankruptcy, yoUr petitioners represent 
tiat said co-partnership, the Banlc of Plankinton, fraudulently and for the 
purpose of hindering and delaying its creditors, bas sold and dlsposed of a 
part of its property; said partnership being then Insolvent." 

It is not alleged that the sale and disposai of the property occurred 
within four months prior to the flling of the pétition in this action, 
and, even if it did so allège, there has been no proof offered of the 
truth of the allégation. 

Third. "And, for a further act of bankruptcy, your petitioners represent 
that said co-partnership, the Bank of Plankinton, at Plankinton, in said dis- 
trict, did, for the purpose of defrauding, hindering, and delaying its creditors, 
and within four months next preceding the flling of this pétition, secrète and 
conceal a large, part of its property." 

This allégation is whoUy unproved. It is true that the books of 
the bank, at the time the bank failed, showed that there ought to be 
in possession of the bank more cash on account of individual deposits 
than was actually found; but whether this money was lost within 
four months or a year, or two or three years, prior to the flling of the 
pétition, is not proved. There is no proof whatever that the bank 
secreted and concealed it. If the court has to indulge in any presump- 
tion, it must indulge in the presumption that it was lost through bad 
management, poor spéculation, and not that it was fraudulently dis- 
posed of. 

Fourth. "And, for a further act of bankruptcy, your petitioners allège that 
on or about the 6th day of January, 1900, Fred L. Stevens, the active and 
managing partner of said co-partnership, the Bank of Plankinton, with intent 
to hinder, delay, and defraud the creditors of said co-partnership, the Bank 
of Plankinton, absconded from the state of South Dakota, taking -with him sev- 
eral thousand dollars belonging to said co-partnership, and that the said 
Fred L. Stevens still keeps himself concealed outside of said state of South 
Dakota; that the fraudulent acts of the said Fred L. Stevens were known to 
ihe said partners, or a majority of them, as thèse petitioners verily belleve, 
or the same could bave been known by the said partners by the exercise of 
ordinary care and diligence on thelr part." 

This states no act of bankruptcy, and is not shown by any testimony 
to be true. The fact that one partner of a co-partnership embezzles 
the funds of a co-partnership, and absconds and conceals himself, 
constitutes no act of bankruptcy of that partnership. In this con- 
nection it must be stated that ail thèse acts of bankruptcy heretofore 
mentioned must hâve been while the bank was insolvent, and there is 
no proof of the insolvency of the bank, other than at the time it 
closed its doors. 

Fifth. "And, for a further act of bankruptcy, your petitioners represent 
that at the clty of Plankinton, in said county of Aurora, in said district, on or 
about the llth day of January, 1900, the said co-partnership, the Bank of 
Plankinton, then being insolvent, suffered and permitted cenain creditors of 
said co-partnership, the Bank of Plankinton, namely, Warren Dye, Samuel H. 
Bakewell, and Hans Jensen, ail of said county of Aurora, in said district, to 
obtain a préférence over the other creditors of said co-partnership through 
légal proceedings, namely, by virtue of several warrants of attachment issued 
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out of the circuit court In and for Aurora county, In the Fourth Judlclal circuit 
of the Rtate, of South Dakota, In actions pending In said court whereln the 
jibove-named parties were plalntifiEs and sald Bank of Plankinton was défend- 
ant, whereby ail the property, both real and Personal, of said co-partnershlp, 
the Bank of Plankinton, was seized and attached thereunder by the sheriff of 
said county of Aurora." 

It does appear in évidence that the sheriff of Aurora county did 
on January 10, 1900, seize ail the property and assets of the Bank of 
Plankinton by virtue of writa of attachment in his hands for service 
sued out in certain cases commenced by creditors of the bank; but it 
also, as well, appears that on the 22d of the same month the bank 
consented to the appoîntment of a receiver by the circuit court in 
and for the county of Aurora, state of South Dakota, and a receiver 
was appointed of ail the property and assets of said Bank of Plankin- 
ton. Subdivision 3, § 3, c. 3, Bankr. Act 1898, déclares it to be an act 
of bankruptcy for any person to suffer or permit, while insolvent, any 
créditer to obtain a préférence through légal proceedîngs, and not 
having, at least flve days before the sale or final disposition of any 
property affected by such préférence, vacated or discharged such 
préférence. After the appointaient of a receiver, no sale of property 
could be had under the writs of attachment, nor under any exécution 
issued on the judgment obtained in the action in which the attach- 
ment was issued. There was not sufiScient time to move to vacate 
the attachments before the appointment of a receiver, and there is 
no évidence that the funds in the hands of thé receiver hâve been dis- 
tributed, or that the writs of attachment hâve not been vacated. 
The order appointing the receiver reserved the right to move to vacate 
the attachments on the part of the bank. So no act of bankruptcy 
is shown hère. 

Sixth. "And, for a further act of bankruptcy, your petitioners represent 
that on or about thé 22d day of Jaiïuary, 1900, at Mitchell, Bavldson county, in 
said district, the said pârtnership, the Bank df Plankinton, being then insol- 
vent, sufferéd and pej-mlttéd a certain Créditer of said co-partnership, by an 
action commenced In ' the circuit court, in and for Aurora county. In said 
Pourth iudîéJàl circuit of the state of Soùth Dakota, -whereln Hlke Gales was 
plaintiff and said ëank of Plankliiton was défendant, to obtain an order of 
sald court appointing a receiver' of ail the property of said co-partnershlp dolng 
a prlvate banking business under the name and style of the Bank of Plankin- 
ton, and to thereby obstruct and defeat the opération of sald act of congress 
In référence to bankruptcy." 

This allégation is shown to be true, and is the only alleged act of 
bankruptcy about which there could be any question. Under the 
bankruptcy act of 1867, it was held to be an act of bankruptcy to per- 
mit the création of a receivership. In re Bininger, Fed; Cas. No. 1,420. 
And, in gênerai, the law; is so stated in the text-books. Lowell, 
Bankr. p. 25,- Bump, Bankr. (llth Ed.) 254. But in the case of In re 
Baker-Eicketson Cp. (D. C.) 97 Fed. 489, it is held by Judge Lowell that 
where a bill in equity asking for the appointment of a receiver is 
brought in a state court agàinst a corporation, and the défendant 
makes no opposition to the suit, but tacitly permits the receiver to be 
appointed and to take charge of its iwoperty, this is not a conveyance 
or transfer of the property, in the meaning of Bankr. Act 1898, § 3a, 
cl. 1, providing that it shaJl be an act of bankruptcy if a person shall 
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have "conveyed or transferred any part of his property with. intent 
to hinder, delay or defraud his creditors," aad also that under Id., 
cl. 3, providing that it shall be an act of bankruptcy if a person 
shall hâve suffered or permitted, while insolvent, any créditer to ob- 
tain a préférence tlirough légal proceedings, and not having at least 
five days before a sale or final disposition of any property affected by 
such préférence vacated or discharged such préférence, where a corpo- 
ration makes no défense to a bill in equity against it in a state court, 
and tacitly permits the appointment of a receiver, and the vesting of 
its property in him, it is not an act of bankruptcy by the corporation, 
although certain classes of persons may be entitled to larger dividends 
under the receivership proceedings than they would obtain in bank- 
ruptcy, if it does not appear that any such persons are concerned, or 
that any sale or final disposition of the property affected by the re- 
ceivership has been made. In the case of Vaccaro v. Bank (C. C. A.) 
103 Fed. 436, it was held by the circuit court of appeals of the Sixth 
circuit that the consenting to the appointment of a receiver by a co- 
partnership did not constitute an act of bankruptcy. The court in 
the last case uses the f oUowing language : 

"If the debtor while Insolvent 'sufFer or permit' a creditor to obtain a préf- 
érence through légal proceedings, or if he permit hls property to be 'concealed 
or removed' with intent to hinder, delay, or defraud hls creditor, he has com- 
mltted an act of bankruptcy. But It is not declared to be an act of bankruptcy 
if he 'permit' or 'suiïer' a receiver to be appointed for the gênerai benefit of 
the creditors of a dlssolved and insolvent partnershlp, and this is the, most 
that can be said to be shown by the évidence in this case. Under the act 
of 1867 it was held to be an act of bankruptcy to permit the création of a re- 
ceivership. But, as Judge Lowell observes in the case of In re Baker-Ricket- 
son Co., this ruling was based upon section 39 of that act, whieh made It an 
act of bankruptcy to 'procure or suffer his property to be taken on légal pro- 
cess wlth intent to defeat or delay the opération of this act.' Under that 
provision it was held that the appointment of a receiver was légal process. 
But this provision is not found in the act of 1898, and the language of section 
3, subd. 1, Is by no means the équivalent of that section. * • * Nelther 
has the clause touching a concealment or removal by permission any clear 
bearing upon the matter of the appointment of a receiver. It would be an 
abuse of language and a confusion of ideas to hold that the passive conduct of 
the Vaccaros in respect to the bill seeking a receiver was a concealment or 
removal wlth intent to hinder, defraud, or delay creditors." 

Generally speaking, the receiver would take the asseta of the bank 
subject to ail valid liens, and, if the attachments were valid and were 
not vacated, the bank might be said to hâve suffered or permitted a 
préférence through légal proceedings, in consenting to the appoint- 
ment of a receiver; but, except as to the question of insolvency, the 
burden of proof is on the petitioners to show an act of bankruptcy, 
and it nowhere appears that the attachments hâve not been vacated, 
or that they will not be vacated at least five days before the final 
disposition of the property affected thereby. Therefore, under the 
testimony in this case, I shall hold that it has not been shown that the 
consenting to the appointment of a receiver waa an act of bankruptcy, 
as it is not shown that any préférence was thus created. But, con- 
ceding that the consenting to the appointment of a receiver under the 
circumstances detailed in this case was an act of bankruptcy, it is 
also true that, at the time the co-partnership consented to the ap- 
104 F.— 16 
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poifttment of a receiver, it must hâve been insolvent. Insolvency, 
UBâer the présent bankruptcy law, is said to exist "wlienever the 
aggPiegate of his [the bankrupt's] property, exclusive of any property 
whicih, he may hâve conveyed, trajnsferred, concealed or removed, or 
permitted to be concealed or removed with intent to defraud, hinder 
or delay his creditors, ahall not, at a fair valuation, be suflficient in 
amount to pay his debts." Under the act of 1867 insolvency did not 
mean an absolute inability to pay one's debts by tbe application of 
onei's property upon the settlement of ail one's affairs, but simply an 
inability to pay debts in the ordinary course of business. This dilïer- 
ence in the définition of vehat shall çonstitute insolvency places a part- 
ner ship, Tvhen proceeded against for the purpose of having it adjudged 
a bankrupt, in a very différent position than what it was under the act 
of 1867. Under the act of 1867 a co-partnership would be insolvent if 
it vpas unable to pay its debts in the ordinary course of business. Un- 
der the act of 1898 ail the property "which may be made liable for the 
firm debts must be considered in determining whether or not the co- 
partnership is solvent. Partners are liable in solido. It is true that 
firm creditors hâve a prior right to flrm proi)erty, and individual 
creditors hâve a prier right to indiyidual property; but this merely 
goes to the marshaling of assets, not to the question as to what prop- 
erty is liable to pay the debts of the firm. The excess of the indi- 
vidual property after paying the individual debts goes to pay the 
firm debts if there is not sufflcient flrm property, and the excess of 
firm property goes to pay individual debts if there is not sufflcient 
individual property to pay the individual debts; and therefore it ia 
clear, in my opinion, that, in ordèr that a co-partnership may be ad- 
judged a bankrupt under the act of 1898, it must be shown, not only 
that the co-partnership is insolvent, but that every member of the 
co-partnership is individually insolvent. This view is indicated in 
the case of In pe Blair (D. 0.) 99 Fèd. 76, and squarely decided in the 
case of Vacparo V. Bank, supra, whère that court êvèn refuses to ad- 
judge a co-partnership insolvent for the reason that the administrator 
of a deceased partner had! sufflcient property in his possession, belong- 
ing to the deceased, to pay the partnership debts. In that caae' the 
court said: 

"The suprême test is whether the aggregate of the debtor's property, at a 
falr valuation, ; Is sufflcient to pay the debtor's debts. The debtor hère was the 
partnership, as such, and the partners individually. If collectively there was 
property snbjeCt to partnership debts, the partnership was not insolvent. 
Whether a part of that property was in the hands of an administrator is a 
matter of no moment. It is no answer to say that the administrator should 
hâve come forward açid paid the firm debts, and looked to flrm assets and the 
individual estatejs oit the surviving pârtiiers for relmbursement. * • * 
There is a sense tû which a Ûtm may bè sâid to be insolvent where the joint 
property is insufflcifent to pay the joint debts. But if in fact there is a part- 
ner whose individual estate is ample to pay the flrm debts as well as his own, 
the flrm is not Insolvent, under a law which defines insolvency as a condition 
where the property of the debtor, at a fair valuation, is Insufflcient to pay his 
debts." 

I find fromthe testimony in this case (and there is no dispute upon 
the question) that Charles A. Johnson, one of the alleged co-partners, 
and Julius D. Bartow, another of the alleged co-partners, was, at the 
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time of the consenting to the receivership, solvent, and sble — either 
one of them — to pay the debts of the Bank of Plankinton, so far as ap- 
pears from the record in this case. The pétition, therefore, will be 
dismissed 



GORHAM MFG. CO. v. EMEEY-BIKD-THAYER DRT-GOODS CO. et al. 

(Circuit Court of Appeals, Eigbth Circuit. October 9, 1900.) 

No. 1,312. 

1. Unpair Compétition— Feaud and Decbit the Foondation op Action por. 

The basis of a suit for unfair compétition in trade is fraud. To war- 
rant relief in such a suit, there must be proof of the fraudulent Intent to 
palm oiï tbe goods manufactured by others as those manufactured by the 
plaintifC, or proof of facts and circumstances from whicb such an intent 
and fraud may be fairly inferred.i 

2. Appbal — Decrbe Prbsdmptively Correct. 

When a court has considered conflicting évidence, and made its flnding 
and decree thereon, they must be taken as presumptlvely correct, unless 
an obvious error has intervened in the déclaration of the law, or some 
serions mistake has been made in the considération of the évidence. 

8. EqUITY — RULING ON OBJECTIONS TO EVIDENCE — NeCESSITY. 

A ruling by the trial court upon objections to évidence in equity must be 
obtained or refused, an exception taken, and thèse proceedings must ap- 
pear in the record, to warrant a considération of the questions they sug- 
gest in an appellate court. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for tlie Western 
District of Missouri. 
For opinion below, see 92 Fed. 774. 

Rufus J. Delano (W. H. Brown, Benjamin H. Chapman, and Philip 
S. Brown, on the brief), for appellant. 
John L. Peak, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is a suit in equity brought by the 
appellant, Gorham Manufacturing Company, a corporation, against 
the appellees, Emery-Bird-Thayer Dry-Goods Company, another cor- 
poration, and others, to enjoin them from palming off the silverware 
of other manufacturers as that made by the appellant, and known as 
'•Gorham silverware," or as "silverware made by Gorham Manufactur- 
ing Company." The appellant alleged in its bill that the appellees 
had been and were deceiving the public and their customers by selling 
to them silverware of another manufacture as Gorham silver or Gor- 
ham silverware, which was well known in the market to be silverware 
of its manufacture, and of a superior quality and character. The 
appellees denied the averments of the bill. The évidence was con- 
flicting and voluminous. It occupies 274 printed pages of the record. 
A récital of this évidence would not be instructive, and it is sufQcient 
to say that the case of the appellant rested upon thèse four charges: 

1 TJnfair compétition in trade, see notes to Scheuer v. MuUer, 20 C. G. A. 
165, and Lare v. Harper & Bros., 30 O. C. A. 376. 
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(1) That on one occasion the clerks of the appellees représentée! to one 
Frances MacGillis that silverware manufactured by others was made 
by the appellant. But this charge is denied by the clerks, and it is 
pupported by the testimony of Prances MacGillis alone. (2) That the 
clerk of the appellee who had charge of its silver department sold 18 
spoons which were made by some other manufacturer as spoons made 
by the appellant. And, although denied by the clerk, this charge is, 
in our opinion, sustained by the évidence. (3) That this managing 
clerk, at the request of an agent of the appellant, who had bought 
spoons of her, falsely marked them "G-orham" spoons, when she and 
the agent both knew that they were not such. And (4) that another 
clerk of the appellee sold to counsèl of the appellant a spoon made 
by another manufacturer as one made by the appellant. But this 
clerk was a new and incompétent salesman, who did not know the 
différence between goods manufactured by the appellant and those 
made by other manufacturers, and he was discharged for the misrepre- 
sentation he made, the day following his sale. In this state of the 
évidence, the only incident upon which a decree for the appellant 
could be lawfully based is that described in the second charge; and 
this is met by the testimony of the managers of the appellee that they 
never made, themselves, and never permitted their clerks to make, 
any misrepresentation respecting the manufacture of the goods they 
sold, and that, if any such misdescription or misrepresentation was 
made, it was either through the mistake or the misfeasance of Some 
one of their employés, without knowledge or intent upon their part. 
Such testimony as this would undoubtedly be insufflcient to overcome 
évidence of a course of action, or of several fraudulent sales by the 
clerks of the appellees. In the présence of established facts, évi- 
dence of this character must be carefully scrutinizéd, and credited 
with caution. Nevertheless, this suit is based on fraud. Its founda- 
tion is unfair, fraudulent compétition, and the intent to deceive is 
an indispensable élément in the fraud which warrants the relief 
sought. This intent and the fraud in which it inheres may be, and 
generally must be, proved by circumstances, by facts, by sales, by a 
course of action. But the facts and circumstances which establish 
it must be such that the fraud and the intent to deceive the public 
are fairly inferable from them. Lawrence Mfg. Co. v. Tennessee Mfg. 
Go., 138 U. S. 537, 549, 11 Sup. Ct. 396, 34 L. Ed. 997. The court be- 
low reached the conclusion tiiat the fraud charged in this suit was 
not proved. When the trial court has considered conflicting évi- 
dence, and made its flnding and decree thereon, they must be taken 
as presumptively correct, unless an obvions error has intervened in 
the application of the law, or some serions mistake has been made in 
the considération of the évidence. Warren v. Burt, 58 Fed. 101, 
106, 7 C. C. A. 105, 110, 12 U. S. App. 591, 600; Latta v. Granger, 
68 Fed. 69, 72, 15 C. C. A. 228, 230, 32 U. S. App. 342, 346; Paxson 
V. Brown, 61 Fed. 874, 883, 10 C. 0. A. 13^, 144, 27 U. S. App. 49, 62; 
Stuart V. Hayden, 72 Fed. 402, 408, 18 C. C. A. 618, 623, 36 U. S. App. 
462, 473; McKinley v. Williams, 74 Fed. 94, 102, 20 C. C. A. 312, 
320, 36 U. S. App. 749, 762; Snider v. Dobson, 74 Fed. 757, 758, 21 
0. 0. A. 76, 77, 40 U. S. App. 111, 113. There was no misinterpreta- 
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tion or misapplication of the law by the court below, and a careful 
reading and considération of ail the eTidence hâve failed to persuade 
us that the proof of the appellees' intentional déception and fraud 
in this case is so clear that we can justly say that the trial court made 
a mistake in its conclusion upon this question of fact. As this is 
the only question in the case, the decree below must be afiQrined. 

It has not escaped our attention that several spécifications of error 
were leveled at certain évidence to which objections were made be- 
fore the notary who took the testimony. But we hâve searched the 
record in vain for any indication that thèse objections were ever 
ruled upon, or called to the attention of the court either before or 
at the hearing. If the considération by an appellate court of the ob- 
jections to évidence merely noted in the taking of testimony in equity 
is desired, such objections must in some way be called to the attention 
of the trial court. A ruling upon them must be obtained, or refused, 
and an exception taken, and thèse proceedings must be spread upon 
the record, because an appellate court cannot déclare that the court 
below has erred in a ruling that it has never made upon a question 
which was never presented to it. Rule 13, Sup. Ct. (3 Sup. Ct. x.); 
Goodwin v. Fox, 129 U. S. 601, 630, 9 Sup. Ct. 367, 32 L. Ed. 805. 
Moreover, a careful perusal of ail the évidence concerning the ad- 
mission of which any question has been made has convinced us that, 
whether that évidence was admitted or rejected, the resuit in this 
case must hâve been the same, and the bill of the appellant muât hâve 
been dismissed. The decree below is afflrmed- 
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(Circuit Court of Appeals, Seventh Circuit October 2, 1900.) 

No. 648. 

Patents — Inprinqembnt — Loosk-Leaf Binders. 

Tlie Leslie patent, No. 581,123, for improvements in biicders for holding 
loose leaves, commonly known as "perpétuai ledgers," does not embody 
a ploneer invention, but merely an Improvement on prier déviées, and 
ttierefore entitles the patentée to protection only for the spécifie improve- 
ment Introduced into the previous combinations, which consists only of 
the peculiar form of the posts whleh connect the baclî pièces and, by 
engaglng with notches eut on the edges of the sheets, hold them in place. 
Claims 8 to 13, inclusive, which do not mention such feature, but are gên- 
erai in their terms, must be conflned to the particular construction of the 
device shown in the spécification to avoid anticipation, and, as so con- 
strued, they are not infringed by binders made in accordance with the 
Hoffmann patent, No. 568,251. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 
For former opinion, see 96 Fed. 237. 

The bill of complalnt of the William Mann Company, appellant, allèges In- 
fringement of letters patent of the TJnited States No. 581,123, granted to Léon 
M. Leslie, assigner to the William Mann Company, for "improvements in 
binders," dated April 20, 1897, on application filed August 3, 1896, and the 
appeal is from a decree of dismissal on final hearing. The charge of infringe- 
ment, as stated in the brief for the appellant, is based on the manufacture and 
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gale by tbe appellee, Hoffnmiin, of "loose-l^f Itedgers, made b substantial ao- 
coi^ltoce wlth the straeture shown In patent No. 568,251, grantéd September 
22, 1896, to said HofEmann"; and the controversy is further stated to be 
"concerned with what are known as 'loose-leaf ledgers,' which are books, in 
effect, permânently bound, but any leaf of -whlch can be removed, reinserted, 
or replaced at any desired point." Aside from the showlng o( the appellee's 
patent, the application for which was pendlng in the patent oiHce concurrently 
wlth the application on the part of Leslie, and the further showing that a déc- 
laration oî Interférence in respect of the HofEmann claims was demanded by 
Leslie and deiiled by that office, numerous ahticipatory patents are set up by 
■way of deféHse, Wîth an allégation thereupon that the several claims on which 
infringement 1b predicated are Invalld. 

The spécifications of the Leslie patent are as follows: 

"My invention relates to that dass of temporary blnders known in the trade 
as 'perpétuai ledgers,' and ig designed to emlsody certain improvemènts where- 
by they be ïnade more compact and easily manipulated. It Is further designed 
to fasten the sheets thereof in the binder in siioh a way that any sheet may be 
extracted- from the binder wlthont loosening the remaining sheets from the 
binder, and ihereby possibly dlsarranging them. As hitherto eonstructed, in 
one form, they hâve consisted of an upper ai)4 a lower ba'ck pièce, connected 
by posts which pass through apertures in the ioose sheets, which are placed 
between aiid clamped by the said back pièces. With this construction, when- 
ever it was desired to remove â sheet, it was necessary to eompletely separate 
the baçk pièces, and remove the desired sheet and ail that might be above it 
by lifting them bodily until the apertures in the sheets are freed from the 
posts. Inmy improved construction I make the posts co-operate with notches 
or projections on the edges of the sheets, instead of passing through apertures 
in the sheets, whereby I am enabled to remove any desired sheet without 
eompletely removing ail superposed sheets; but ail that is necessary is to re- 
move the superposed sheets enough so that the desired sheet may be bent until 
its notches or projections are freed from the posts. It hâs also been proposed 
to build such binders with sprlng backs, whlcb, when in place, tend to hold 
the sheets together, and in which the sheets are accurately secured in place 
by means of pivoted links on the ends of the spring backs, which take into 
notches in the edges of the sheets. With such a construction, if it were de- 
sired to reraove any sheet, it would be necessary to release the pressure 
of the spring backs on the sheets, and then, having swung out the links, to 
wlthdraw the desired sheet and thereby displace the other sheets, as they 
are not held in place by any mechanism whatever. In my improved construc- 
tion I employ posts to co-operate with the notches or projections on the edges 
of the sheets, which posts are rlgid with thelr back pièces and are connected 
with each other, so that the posts are never wlthdrawn from the sheets that 
are not to be extracted, and the other sheets, consequently, cannot be displaced 
while any desired sheet is being withdrawn. - My invention further consists in 
the comblnation, wlth the binder, as above described, of a sprlng-eatch locking 
device between the back pièces, so that they wlU be held as adjusted in any 
position until they are released by applying a key to said lock. To further 
lllustrate my Invention, I annex hereto a sheet of drawings, in whlch the same 
référence letters are used to designate identical parts in ail the figures, of 
which Fig. 1 Is a perspective view of my ledger wlth a few sheets In place; 
Fig. 2 is an Inverted détail view in élévation, some of the covering being 
broken away, showing the construction of the spring-catch locking device; BMg. 
3 comprises an élévation and section of the telescoplng posts co-operating wlth 
thé notches In the edges of the sheets; and Fig. 4 is a plan view of one of 
the sheets. The upper andlOwer back pièces, F and A, are rigid metallic 
plates, whlch may be covered wlth leather and bave covers attached thereto 
by flexible hinges, as is customary in thl? class of devices. I bave not, how- 
eveir, illustrated thëse covers, as they are not deemed to be any part of my in- 
vention. ' Near each end of the back pièce. A, is an ùpwardly projecting triângU- 
lar métal post. G, which is rigldiy fastened to the back pièce, A; and eo-oper- 
ating with each of said posts. G, is a post, B, rigidly fastened to the back 
pièce, F, and located just outside of the posts. G, and having a quadrilatéral 
cross section, so that the cross section of thè pbsts, G and B, taken together, 
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form a substantially equllateral triangle, as shown In Flg. 3. To Insure thèse 
posts, G and B, always remalning In proper juxtaposition, I make a slot, b, 
in the post, B, and I pass one or more screws, g, through this slot, and screw 
them into the post, G. To prevent the heads of the screws, g, from projecting, 
I countersink the outer portion of the slot, b, to receive the heads. To co- 
operate with the structure hitherto described, I employ loose sheets, E, as 
shown in plan view in Fig. 4. Thèse sheets bave triangular notches, e, which 
co-operate with the posts, B and G, as clearly shown in Fig. 1. With ail 
the available space between the back pièces, A and F, filled with the sheets, 
E, if It is desired to remove any sheet, ail that Is necessary is to draw apart 
the back pièces, A and F, as far as permitted, and then to open the book at 
the desired sheet, when It will be found that there is SufQcient space between 
the sheets, E, to permit of the desired sheet, E, being bent enough to disen- 
gage it from the posts, B and G. As thèse posts hâve the same bevel, it will 
be noted that when the back pièces, A and F, are separated, or the binder ex- 
panded, the leaves will hâve no more play In the expanding part of the binder 
than the leaves contained In the main body of the binder, which will be noted 
as a considérable advantage. It will be understood that I might construct 
my posts so that the combined cross section should be of some other shape than 
triangular, the only essential being that the cross sections of each of the co- 
operating posts shall correspond to the shape of the apertures or projections, 
so that the sheets shall be held with the same amount of play, whether 
they are held by the co-operating posts separately or together. In order to 
secure the back pièces, A and F, firmly in any desired relative position, so as 
to make a praetical book capable of standing ordinary usage, I add to the 
structure hitherto described the spring-catch locking devtce shown in Figs. 1 
and 2. This consists of two parallel posts, D, adjacent the edge of the back 
pièce. A, and at the central portion thereof, provided with teeth which co- 
operate with a pair of spring-pressed dogs, a, pivotally mounted on the inside 
of a casing, I, formed at the lower end of a plate, II, projecting downvvardly 
from the back pièce, F. The edges of this plate, II, are curved, so as to 
form tubes inclosing the posts, D. It will be seen from this construction that 
when the ledger is well filled with sheets, and the back pièces, A and F, are 
pressed together, the posts, D, passlng into the tubes formed on the plate, 
II, will be engagea by the dogs, a, and held firmly in whatever position they 
may be placed, as the dogs co-operating with the notches in the posts, D, 
will prevent the pièces^ A and F, being separated nnder the expansive force 
of the sheets, E. It will be noticed that thèse sheets, E, hâve notches, d, 
to accommodate the locking device. When it is desired to unlock the back 
pièces, a key having oppositely disposed lugs Is inserted in the keyhole, J, and 
it will be seen from Fig. 2 that, when such a key is inserted and turned, its 
lugs will take against the tails of the dogs, a, and thus release them from the 
notches in the posts, B, and permit the back pièces, A and F, to be separated 
so far as the slot and pin connection of the posts, B and G, will permit. 
Whlle I hâve shown my invention as embodied in the form now designed by 
me to be the simplest and most praetical, yet It will be understood that it is 
capable of some modifications clearly within the scope of the invention. For 
instance, Instead of breaking the continuity of the outline of the sheet, E, by 
the notches, e, and having the posts, B and G, enter said notches, I might 
break its continuity by projections, and form and adjust the posts, B and G, 
so as to inclose the projections, and thus hold the sheets, E, in place by co-oper- 
ating with the projections. It is also manifest that I might make the posts, 
B and G, to télescope, Instead of having them co-operate in the manner shown. 
Therefore I do not désire to be limited to the exact structure shown and de- 
scribed, but I désire to cover such constructions as are falrly within the terms 
of the following claims." 

The flrst seven claims of the patent relate to the structure and spécifie 
feature of the co-operative posts and sheets, whereof Infringement is not as- 
serted, the seventh claim reading as foïlows, and furnlshing a falr example 
of their import: 

"(7) A temporary binder, comprislng the upper and lower back pièces, with 
triangular posts between the two, said lower back pièce being provided with 
parallel, upwardly projecting posts having teeth, a casing sliding on said posts 
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and earrled by the upper back pièce, and locklng mechanisms, aecured to saîd 
Gàsini^, adapted to engage the teeth on tlieparallel posts, and leaves havlng V- 
staaped^notches on each edge beveled to correspond to the trlangular posta, 
and havJng cut-out portions at their rear ends to allow for the sUding move- 
ment of the locklng casing, substantially as described." 

The clalms of whlch Infrlngement is alleged are as foUows: 

"(8) A temporary blnder, comprlslng the rigld back pièces with Connect- 
ing pièces rigld therewith, and permanently, but loosely, connected to their 
co-operating Connecting pièces, and having a limited sllding movement, so as to 
permit movement of the back pièces towards and from each other, whereby 
the blnder may be expanded, but not separated, so that any sheet may be ex- 
tracted wlthout ïreeing the others from the blnder, and means for locking the 
pièces In any desired position, substantially as described. 

"(9) In a temporary blnder, the comblnatlon of the back pièces having the 
posts rigid therewith. and permanently, but loosely, connected to and co-oper- 
ating wlth ei^ch other, with the sheets baving a broken outline, the said posts 
co-operatihg with the broken outline portion of said sheets, to hold them in 
position, 80 that any sheet may be extracted from the binder without freeing 
the others from the posts, substantially as described. 

"(10) In a, temporary binder, the comblnatlon of a rigld back pièce having 
a plurallty of posts rigid therewith with a similar back pièce having a plurality 
of posts permanently, but loosely, connected tp and co-operating with the 
posts of the first-named back pièce, and sheets having notched portions co- 
operating with said posts, so that any sheet may be extracted from the binder 
without releasing the others from the posts, substantially as described. 

"(11) In a temporary binder, the comblnatlon of the back pièces having the 
posts rigid therewith, and permanently, but loosely, connected with their co- 
operating posts, with the sheets removably held in position by said posts, so 
that any sheet may be withdrawn from the blnder without releasing the 
others from the posts, substantially as described. 

"(12) In a temporary blnder, the comblnatlon of the back pièces having the 
posts rigid therewith, and permanently, but loosely, connected with their co- 
operating posts, with the sheets removably held in position by said posts, so 
that any sheet may be extracted from the binder without freeing the others 
from the posts, and locking mecbanlsm, connected to said back pièces, whereby 
theçy may be locked In any desired position, substantially as described. 

, "(13) In a temporary binder, the comblnatlon of the "back pièces having the 
posts rigld therewith, and loosely connected to and co-operating with each 
other, with the sheets having a broken outline, the said posts co-operating 
with the broken outltae portionf of said sheets to hold them in position, so 
that any sheet may be extracted from the binder without freeing the others 
from the posts, and locking mechanlsm, connected to said back pièces, whereby 
they may be locked In any desired position, substantially as described." 

The spécifications of the Hoffmann patent are thèse: 

*My invention relates to an improvement in temporary binders, and I hâve 
designed the form herein shown, described, and claimed for use especlally in 
connection with flat-opening leaves, which may be readily removed and re- 
placed by new ones, and the blnder then locked flrmly upon the leaves, form- 
ing a complète flat-opening book. As usually constructed, temporary binders 
comprise two coVers, rods seeured to an edge of one of said covers and adapted 
to be Inserted through suitable openings in the corresponding ed,ge of the 
other cdver, and means for dètachably socurihg or locking said removable 
cover to said.tods at any desired point on said rod, the temporary files being 
placed ôver thè rods, between the covers, and bound together by forcing 
the edge of the top cover flrmly thereupon, and securing or locking said 
cover in position. An application of such a binder just referred to bas been 
heretofore made to what are known in the trade as 'perpétuai ledgers'; that 
is, flat-opening account books inwhieh the leaves are ail separately placed in 
said binder and may be removed and replaced at will. In said temporary 
binders, as usually constructed, the leaves are provlded with perforations flt- 
ting down over the rods, and when It Is desired to remove any particular leaf 
a separate transfer wlre is used, upon which ail leaves preceding the one to 
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be removed are placed, and the latter then slipped off the rods, the otber 
leaves belng then turned back to proper position. Thèse binders are open to 
objection by reason of the inconvenience and amount of tlme required in using 
the transfer wires for removing and putting in the leaves, and to obviate thèse 
defects It has been proposed to provide a temporary binder comprlsing a base 
pièce wlth triangular shaped vertical posts attached thereto, a top pièce having 
correspondingly beveled downwardly projecting posts having a sliding engage- 
ment wlth the flrst-mentioned posts, and to hâve the flat-opening leaves of 
the book provided with beveled notches on each edge adapted to engage said 
triangular posts. By thls construction, by raising the top cover slightly, 
leaves ean be extracted or Inserted by merely giving them a slight bend and 
drawlng the notches away from engagement with the posts. This construc- 
tion just described is, however, open to the objection that the leaves must be 
notched at the rear central portion to make room for the locking device, and, 
furthermore, no arrangement is provided for protecting the outer edges of the 
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leaves from dust or dlrt. The object of my Invention is to obvlate the diffl- 
culties existing in both of the devlees as above described, and tp this end It 
consists, prlmarily, of a base pièce and a top pièce, one oï saldparts being 
provided at either end with vertical boxes or chambers, closed, except on one 
side, and adapted to receive the stubs of the leaves; secondly, It includes, in 
addition to the above, removable backs for the books, whereby the entire rear 
edges of the leaves may be protected; and, flnally, it Includes a new locking 
device and a novel arrangejaetit for manipulatiïig the top cpver, to raise the 
same, to allow of insertion and removal of Said other leaves. The invention 
is illustrated In the accompanylng drawings, in which Fig. 1 is a perspective 
View of a temporary blnder embodying the Invention; Flg. 2 is a view, partly 
in section, of the locking mechanlsm; Flg. 3 Is a rear view of the blnder; 
Fig. 4,, a plan view of a flat-opening leaf, preferably uséd in connection with 
thls bÉtder; Flg. 5 is a perspective view of a binder to whlcb, leaves may be 
transfehred after an account bas been closed or a leaf fllied up; and Flg. 6 
is a perspective view, partly lu section, showing a complète view of a tempo- 
rary blnder embodying my Invention. In the drawings, A represefits an under 
cover or base pièce of a temporary fllé, which may be of any approved con- 
struction, or. If it is not deslred to hâve an imder cover, thls ipay conslst 
merely of a métal base pièce having secured to it the upwardly exteûdlng posts, 
B, hereln shown as composed of the rear portion, a, with the laterally extend- 
ing flanges, b, forming a chamber closed on three sldes, as shown clearly In 
Flg. 3. Adjacent the edge of the base pièce, A, and preferably In a vertical 
plane cbrréspondlng with the vertical plane of the rear flange of the post, B, 
is a plate, C, bent to form the hoUow posts, B; thèse posts being provided with 
the latéral flanges, c, for the purpose hereinafter referred to. B represents, as 
a whole, the upper cover, constnicted in the usual manner, and projecting down- 
wardly from the under side of the blnding pièce, F, of this cover, are posts 
or chambers. G, adapted to engage with and slide wlthln the posts or chambers, 
B, on the base pièce, and by thls arrangement, when the leaves are put In 
position, thp upper cover or blnding pièce may be forced towards the base 
pièce, the edges of the stubs of the leaves being eut a proper slze to fit wlthln 
the chambers or caslngs. G, and thus be prevented from longitudinal movement 
and protected from dust or dlrt. Also projecting downwardly from the blnd- 
ing pièce, F, are toothed rods. H, which slide up and down wlthln the hollow 
posts, D. I is a removable plate, attached to the plate, C, the two forming 
between them a caslng in which are plvoted, near the upper end, two gear 
wheels, e, f, meshlng with each other and with the teeth on the posts, H. One 
of thèse gear wheels has a hub, passlng through it, arrangea to receive a key 
by which it may be turned, so that by tumihg said gear wheel with the key 
the two posts may be made to ride up or down. To prevent any impioper 
tampçring with the blnder, a locking dog, g, is provided, slotted to slide back 
and forth on pins, h; thls dog having a poihted end adapted to engage with 
the tëeth of the gear wheel, e. The same key which fits the gear wheel, e, 
and rotâtes it, also flts the keyhole, K. and engages with the locking dog to 
move it into or out of engagement with the teeth of the wheel, e. When it 
is deslred to remove or Insert a leaf, the dog Is unloeked from engagement 
with the wheel, e, the key taken out and Inserted in the hub of the wheel, e, 
and the latter turned to ralse the upper cover. In order to protect the rear 
edges of the sheets from dust or dlrt, removable pièces or backs, K, of 
leather or sultable materlal, may be provided, which are guided Into proper 
position and held at one end by the clamping flanges, 1, secured to the posts, 
B, and which, at their opposite ends, rest on the flanges of the lock casing 
heretofore referred to. The numéral 10 represents flanges extending between 
the members, but which form no part of the invention. In connection with thls 
blnder I hâve illustrated a spécial form of leaf which I hâve found préférable, 
and It is constnicted as shown in Fig. 4, having a hinge of llnen or muslin 
pasted to the rear edge of the leaf, and having a rectangular re-enforclng 
strlp on the rear edge of the hlnge, said hlnge being notched, as shown at m, 
but leaving the latéral rear edge of the hinge and re-enforce squared to fit 
qulte closely wlthln the chamber or casing, G. In Fig. 5 I bave shown a 
transfer ledger which I hâve found of value in connection with my Improved 
device. In this construction only posts. G', are used, and they are made cou- 
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siderably longer than those on the ordinary perpétuai ledger. It will be un- 
derstood that any ordinary locking mechanism may be used to secure the up- 
per blnding pièce upon thèse posts, and I hâve not herein deemed it neces- 
sary to illustrate such loclîing means,— the principal object of lllustrating thls 
transfer ledger being to show that the same Idea of having the flanged posts 
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formlng a recess to recelve aiad guide the projectlng ends of the rear edges 
of the leaves may be applled to thls transfer ledger as well as to the perpétuai 
ledger; but It wlU be understoôd that any snltable arrangement for securing 
the uppei' Cover in position may be provlded. To remove or Insert a leaf , ail 
that It Is necessary to do Is to unioct the binder, move up the top pièce, lay 
the book on Its back, and open, and It wlU be found that there is sufflcient 
play to separate the leaves at any desired place, so thàt by curvlng any leaf 
a little it may be easily llfted out." 

The appellee's structure as mannfactured dlffers from that set out In hls 
patent in the substitution o( a locklng devlce, which is deseribed by the 
appellant's expert as serving "the double purpose of fising the llmit of move- 
ment of the two back pièces away from each other and of rocking the back 
pièces in any desired relation ■within their limlt of movement, to which they 
may hâve been adjusted,"— such limit of longitudinal movement not being 
furnished by the "telescoping channel-shaped posts" of the Hoffmann structure. 
The answer of ttie appellee discloses that his form of perpétuai ledger, as 
patented, was devised subsequently to that of Leslie and with full knowledge 
of that structure; but the file wrapper and contents in the matter of the Les- 
lie patent show simultaneous considération in the patent office of both 
applications, aad the déniai of a déclaration of interférence which was 
urgently requested on behalf of Leslie. The same record shows that sundry 
amendments were Imposed by the rulings of the patent office to restrict the 
original broader claims in the Leslie application, on référence to Britisb pat- 
ents. The prlor art Is shown In two devlces of the patentée, Leslie, which 
were in public use more than two years before hls application in question, and 
various forelgn and domestic letters patent. The foUowing letters patent of 
the United States aie especially referred to the brlefs: Peck, No. 151,427, May 
26, 1874; Adams, No. 169,665, November 9, 1875; Archer, No. 185,205, Decem- 
ber 12, 1876; Paxson, No. 283,653, August 21, 1883; Appleby, No. 324,451, 
August 18, 1885; Doyle, No. 333,061, December 22, 1885; Snow, No. 337,027, 
March 2, 1886; Lake, No. 341,252, May 4, 1886; Blackburn and Brimm, No. 
410,346, September 3, 1889; Moynahan, No. 427,350, May 6, 1890; Henry, 
No. 431,350, July 1, 1890; Morehouse, No. 464,731, December 8, 1891; Walde, 
No. 484,349, October 11, 1892; Stoelting, No. 486,989, November 29, 1892; More- 
house, No. 511,860, January 2, 1894; Morehouse, No. 543,101, July 23, 1895; 
Huttenbach, No. 553,678, January 28, 1896,— and the foUowlng British patents: 
Cooper, No. 110, January 3, 1888; Coghill, No. 17,894, October 7, 1892; Strauss, 
No. 18,737, October 19, 1892; also duplicate German patents of Cooper and 
Strauss. 

J. H. McEIroy and Charles B. Collier, for appellant 
G. L. Sturtevant and Taylor E. Brown, for appellee. 

Before WOODS and GEOSSCUP, Circuit Judges, and SEAMAN. 
District Judge. 

SEAMAN, District Judge, after the foregoing statement, delivered 
the opinion of the court. 

Each of the devices in suit is of the well-known gênerai class of 
temporary binders for books or files of loose leaves, whereby the 
leaves are, "in effect, i)ermanently bound, but any leaf can be removed, 
reinserted, or replaced at any desired point." This fundamental fea- 
ture is old in the art, and so are the gênerai means employed, of back 
pièces with associated posta which enter through or engage with the 
leaves in various ways to hold them in place, while permitting their 
removal or replacement as occasion requires. The addition of a lock- 
lng mechanism to provide against unauthorized interférences is not 
only an obvious expédient, but is shown as well in prior devices. 
Aside from the peculiar construction of the telescoping posts, which 
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serve botli (1) to connect the back pièces and permit tlieir movement 
"towards and from eack other," wliile preventing complète séparation, 
and (2) to préserve constant co-operation and engagement with the 
notched leaves, no élément of the appellant's combination is new in 
itself, nor présents a nev? use of any old élément. Thus back pièces, 
Connecting and co-operating posts, both plain and telescopic, and 
leaves with perforations, notches, or broken outline, to make them 
"Temovably secured" in the binder, are each shown in like use in 
analogous devices; and the locking mechanism in this patent is not 
only a familiar structure, but is identical with one previously em- 
ployed by Leslie for like purpose, and in public use for more than two 
years prior to the présent application. It is manifest that Leslie 
was not a pioneer in the art of so-called "loose-leaved binders" ; that 
his advance in the art, through the structure and two-fold service of 
the posts described in the patent, is eompletely embodied in the first 
seven claims, of which no inf ringement is hère alleged ; and that the 
further claims in question, assuming their validity, can receive no 
broad construction, and surely no construction which would exclude 
use of the like structure as found in the same art. Indeed, the nar- 
rowness of the contention on the part of the appellant is thus as- 
sumed and stated by counsel in their brief : 

"We are not contending for a broad construction that would cover, or be 
antieipated by, any structure that merely shows a pair of back pièces con- 
nected by rigid posts, which are expansible, but not entirely separable, and 
which posts co-operate with notches in the leaves, merely to détermine the 
position and location of the leaves, and not to prevent their removal, because 
such a construction Is admittedly shown In tlie Waide patent. No. 484,349. 
What we are contending for has been set out previously, and Is for a pair of 
back pièces connected by posts, so as to be capable of freely slidlng back and 
forth (as dlstinguished from belng screwed slowly back and forth), and which 
are so located and so co-operate with notches In the edges of the leaves as 
to hold the leaves In position, not merely determining their location, whether 
the back pièces are expanded or contracted. In other words, we are con- 
tending for a construction in which back pièces with telescoping and nonsep- 
arable posts are employed, co-operating with leaves, so that the leaves are 
securely held in position, not by any clamping action of the posts, but by 
reason of the engagement of the posts with the notches in the leaves." 

The invention of the patentée, as recited in the spécifications, "re- 
lates to that class of temporary binders known in the trade as 'per- 
pétuai ledgers,' and is designed to embody certain improvements 
whereby they may be made more compact and easily manipulated" ; 
and "it is further designed to fasten the sheets thereof in the binder in 
such way that any sheet may be extracted from the binder without 
loosening the remaining sheets from the binder, and thereby possibly 
disarranging them." For the purpose indicated, Leslie devised a 
new f orm of two-part post to connect the back pièces, so arranged as 
to hâve a limited sliding movement one part upon the other, "whereby 
the binder may be expanded, but not separated"; and the posts are 
shaped "to co-operate with the notches or projections on the edges 
of the sheets," being triangular as shown in the patent, "so that any 
sheet may be extracted without freeing the others from the binder." 
In the ordinary form of telescoping the two sections of the post, the 
one of least diameter would not closely engage the notch in the leaf ; 
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and, as such leaves would be liable to displacement, Leslie obviated 
tiie difflculty through the ahape of Ms posts, whereby he made a sliding 
provision in the sections and preserved the post "in holding contact 
with the broken outline portions [of the sheet] in aJl positions." The 
provision thus made is clearly claimed and fuUy set forth in the flrst 
seven claims of the patent, of which infringement by the appellee is 
not alleged. The advantage in the improvement for which the ap- 
pellant contends, if fully conceded, is wholly attributable to this form 
of post co-operating with the old éléments. Substituting the new 
form for the post shown in varions elder devicesj and combining it 
with the old éléments found in one and the other, the new combination 
furnished an improved binder. In the language of the spécifications, 
it was "made more compact and easily manipulated" ; and it certainly 
operated more readily and effectively than the two-part telescoping 
posts and screw device shown in Waide's patent. No. 484,349, which 
is, perhaps, the closest prototype of the Leslie form of post. This 
means, however, is not entitled to considération as a pioneer inven- 
tion in the sensé of the patent law. It was a mère advance in a line 
marked ont by nmnerous inventions, — a useful step, whereby the 
binder was manipulated with more convenience and speed, and with 
less liability to displace the leaves, and the desired removal or re- 
placement of leaves was readily accomplished; obtaining a better 
result than by the old devices, but not essentially new. Thus the 
feature of removability and reinsertion of the leaves is expressly 
shown in several of the prior patents, and in the devices of Leslie in 
use for more than two years before his application for a patent; and 
the testimony of the inventer, Leslie, on behalf of the appellant, that 
he knew of no prior binder with such feature, and that he considered 
his "invention broad enough to cover any binder having this character- 
istic," is evidently founded on a misunderstanding. Applying the 
excellent définition stated by Mr. Justice Bradley in Eailway Co. v. 
Sayles, 97 U. S. 554, 556, 24 L. Ed. 1054, it was not the case of an in- 
venter who "précèdes ail the rest, and strikes out something which in- 
cludes and underlies ail that they produce," and thereby "acquires a 
monopoly and subjects them to tribute"; but it is an instance of the 
graduai advance which "proceeds step by step, so that no one can 
claim the complète whole, and each is entitled only to the spécifie form 
of device which he produces, and every other inventor is entitled to 
his own spécifie form, so long as it differs from those of his com- 
petitors," and doês not include theirs." See, also, Duff v. Pump Co., 
107 U. S. 636, 639, 2 Sup. Ct. 487, 27 L. Ed. 517; Boyd v. Hay-Tool 
Go., 158 U. §. 260, 267, 15 Sup. Ct, 837, 39 L. Ed. 973. 

The new combination of the Leslie invention is distinctly set out, 
with the varions éléments embodied, within the first seven claims of 
the patent; the new form of co-operating post being the marked 
feature according to the fact. The subséquent claims, 8 to 13, in- 
clusive, on which this action is founded, are gênerai in terms con- 
cerning the back pièces and co-operating posts, without limitation as 
to form. They differ in the description of the sheets, nlentioned in 
some of the claims in mère gênerai terms, and in others as notched 
or "having a broken outline," and three of the claims contain gênerai 
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mention of a locking meclianisin, wliile this feature is omitted in the 
others. Each claim refers to the effect produced of permitting the 
withdrawal of any sheet without f reeing the others from the post or 
binder; but the meane of coopération for that purpose, consisting of 
a notch or "broken outHne" on the side edges of the sheet, is likewise 
shown in prior patents, — notably in Paxson's No. 283,65.3 {188.3) and 
in the British and German patents of Strauss (1892). Thèse gênerai 
claims, as a whcle, are aptly described by Mr. Wiles, the expert ex 
amined on behalf of the appellant, in his description of claim 13 : 

"In this claim, as well as in eacli of tlie five preceding claims, the éléments 
are mentioned in gênerai terms, the form of the parts and the construction 
of the locking mechanism not being referred to as a limitation, and the form 
of the sheets being only limited by the descriptive statement that they are 
formed with broken outlines adapted to co-operate with the posts, in order 
that the posts may hold the sheets In place." 

The contention on the part of the appellant for a construction of 
thèse claims is thereupon stated by the witness, in référence to claim 
8, as foUows: 

"The terms of the claim are such as to include any eombination comprising 
the back pièces, the telescoping posts, and the locking mechanism, provided 
the parts of the posts are held permanently in their co-operating relation, no 
matter what the form of the posts or the construction of the locking mechan- 
ism may be." 

And sùbsequently occurs the further statement that the particular 
locking mechanism is not an essential feature, and "any mechanism 
which serves to hold the back pièces rigidly in their adjusted posi- 
tions" would be considered a locking mechanism, "so long as it allows 
the binder to expand without becoming separated." 

Of this contention it is sufficient to remark that the claims so broad- 
ened in their scope would conflict with numerous devices shown in the 
prior art, as indicated above; and while infringements of the terms 
by the appellee would thus appear, the claims would not sustain an 
action, being too broad, and hence invalid. On the other hand, with 
the claims construed in conformity with the spécifications, and thus 
limited, as the authorities require, to the spécifie device set forth, the 
actual invention can be protected without interférence with the struc- 
tures which are open to ail ; and in such view it remains only to ascer- 
tain whether the appellee so infringes. 

In com.mon with the Leslie patent, and with its predecessors as 
well, the Hoffmann eombination bas the four éléments of (1) back 
pièces, (2) Connecting telescopic posts, co-operating with (3) a eut in 
the side edges of the sheets, and (4) a locking mechanism. 

1. The back pièces are unquestioned, as of the common type. 

2. The posta are represented by so-called "vertical casings," cham- 
bered one within the other, open on one side, and connected, respec- 
tively, with the back pièces at either end, so that they slide telescop- 
ically, to permit expansion and contraction of the binder; and thèse 
casings are adapted both to protect and engage "the rear edges or 
projections on the rear part of the leaves." They differ from the 
Leslie post in their simplicity, and in the absence of any means to 
prevent séparation of the back pièces, which is made distinctive in the 
Leslie post. Aside from this departure in the function of the post, 
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the différence, in thé fonn aiid mode of opération is more marked 
tban that between Leslie's structure and liiose of the prior art; for 
insttuice, as shows in tiie Waide telescopic post (No. 484,349), or that 
of iforehouse (No. 464,7(31), in the Strauss British patent, and in the 
Leslie exhibit prior device. 

3. The "broken outline" in the edge of the sheet in the appellee'a 
device differs from that of Leslie merely to conform to the différence 
in the shape.of the co-operating casings or post; but the exact tri- 
angular eut of Leslie is shown in the same relative position in the 
Strauss British patent of 1892, and an equally analogous provision 
appears in Paxson's patent of 1888 (No. 283,653) and in Waide's patent 
of 1893 (No. 484,849). 

4. In the patent granted to the appellee a locking mechanism is 
placed centrally between the posts, as in the Leslie patent; but it is 
of différent construction, and not made automatic by the use of a 
sprlûg, as shown in the Leslie lock. The function is idehtical, as it 
well may be wherever a loick is required; and, moreover, the Leslie 
lock is a mère duplication of his prior device. In the structure as 
manufactured by the appellee, this lock is so far changed that it 
serves to hold the back pièces from séparation, and thus supplies the 
want of such provision in the mechanism of the posts. This pro- 
vision is named by the experts on behalf of the appellant as "a 
third telescoping post, midway between the ends," and stress -is placed 
upon this device as petforming the same function claimed for the 
Leslie telescopic posts in that regard, although pbviously differing 
in the means employed, wMch is quite analogous to that shown in 
Waide's patent. No. 484,349. It was, however,clearly open to the 
appellee, whenever it seemed désirable to hold the back pièces from 
séparation, to adopt a simple expédient to that end, provided the spé- 
cifie means devised by the appellant was not so taken. A function 
not being patentable, the mère fact of the performance of this func- 
tion by lie new means operating in a new way cannot serve construc- 
tively to make it an infringement of the means not used, where the 
invention is of the limited character shown in this patent. 

Paraphrasing the apt remarks which conclude the opinion by Mr. 
Justice Shiras in Boyd v. Hay-Tool Co., 158 U. S. 260, 267, 15 Sup. Ct. 
837, 39 L. Ed. 973, if the patent in suit cqntained an invention entirely 
new, and flrst adapted to the ends sought, the différences shown in 
the appellee's device and patent might be regarded as formai and 
evasive; but coming, as Leslie did, in the train of the numeroua in- 
ventors that had preceded him, we must conclude that he is entitled 
only to the spécifie device shown, and this is not found in the ap- 
pellee's structure. Consequently no infringement is shown. The ap- 
plications for both patents were pending in the patent office at the 
same time, and the décision of that offlce that no interférence was 
found in the claims on the part of the appellee, and the subséquent 
grant of both patents, with the modifications in the Leslie claims as 
shown in the record, are strongly corroborative of this view of non- 
infringement; and, upholding such view, it is unnecessary to pass 
upon the, question of the validity of the claims in suit. The decree 
dismissing the bill for want of equity is afflrmed. 
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GOOD SHOT T. UNITED STATES. 

(Circuit CJoTirt ot Appeals, Bighth Circuit. October 15, 1900.) 

No. 1,353. 

1. Jdeisdiction op Conviction op Inpamous Crime. 

The circuit courts of appeals hâve no Jurlsdlctlon of cases of convic- 
tions of capital crime. 

i. JuBisDiCTiON — Test op Conviction op Capital Crime. 

The test whlch détermines -whether or not a case is one of conviction 
of a capital crime is not the penalty whieh Is actually imposed, but It is 
that whlch may be Imposed. If the crime may be punlshed wlth death, 
and there Is a conviction, it is a case of a conviction of a capital crime. 

8. MCRDER OP AN InDIAN BY AN InDIAN A CAPITAL CrIME. 

The murder of one Indian by another is punishable wlth death, under 
section 5339, Eev. St., and section 9, c. 341, p. 385, 23 Stat. The power 
of the fédéral courts to punish thls offense wlth death was not revoked 
by 29 Stat 487, c. 29. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District of 
South Dakota. 

S. H. Wright, for plaintiff in error. 

William Gr. Porter (James D. Elliott, on the brief), for défendant in 
error. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiff in error, Good Shot, an 
Indian of the Sioux tribe of Indians, was indicted in the district court 
of the United States for the district of South Dakota for the crime of 
murder, in that he maliclously slew another Indian of that tribe, at 
the Pine Ridge agency, in the state of South Dakota, He was tried 
and convicted of this crime, but the jury returned a verdict to the 
eflect that they f ound him guilty as charged in the indictment without 
capital punishment. A motion is made to dismiss the writ of error 
on the ground that thls court is without jurisdiction to consider the 
case it présents. 'Section 5 of the act of March 3, 1891, creating the 
United States circuit courts of appeals (26 Stat. 826), as amended by 
the act of January 20, 1897 (29 Stat. 492), provides that appeals or 
writs of error may be taken from the district courts or the existing 
circuit courts directly to the suprême court in cases of conviction of 
a capital crime. Section 6 of that act provides that the circuit courts 
of appeals shall exercise appellate jurisdiction in ail cases other than 
those provided for in the preceding section of the act. It is claimed, ' 
in opposition to the motion to dismiss, that the verdict and judgment 
in this case do not présent the case of a conviction for a capital crime 
because the penalty inflicted is not death. But the test of jurisdic- 
tion under this statute is not the punishment which is imposed, but 
that which may be imposed. The plaintiff in error was charged with 
the crime of murder. The jury found that he was guilty as charged in 
the indictment, but relieved him from the penalty of death. He was 
not the less convicted of a capital crime because the extrême penalty 
104 F.— 17 
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of the law waa not. inflicted upon Um. Fitzpatric]^ v. TJ. S., 178 U. S. 
304, 20 Sup. et. 944; 44 L. Ed. 1078; Mackin v. U. Si, 117 U. S. 348, 351, 
6 Sup. et. 777, 29 L. Ed. 909; In re Claasen, 140 U. S. 200, 205, 11 
Sup. et. 735, 35 L. Ed. 409. 

Another objection to the granting of the motion is that the murder 
of one Indian by another is not punishable by death, under the acts of 
congress. It is conceded that chapter 341, § 9, bf the act of Marçh 3, 
1885 (23 Stat. 385), conféra jurisdiction upon United States coqriîs to 
punish this crime with death. But the claim is that the àct of Janu- 
ary 15, 1897 (29 Stat. 487), repealed that part of the act of 1885 which 
conferred ujtdîi the courts the power to punish the crime of the mur- 
der of olié Indian by another with death. A careful perusal of the 
latter statute, howeyer, discloses no such repeal. The power to 
punish this crime conferred by the act of 1885 is left untouched. U. 
S. V. Kagama, 118 U. S. 375, 6 Sup. Ot*; 1109, 30 L. Ed. 228; In re 
Gon-shay-ee, 130 U. S. 343, 9 Sup. C?t. 542, 32 L. Ed. 973; Bad Elk t. 
U. S., 177 U. S. 529, 20 Sup. Ct. 729, 44 L. Ed. 874. 

The crime with which the plaintiff in errer was charged was punish- 
able with death. He was convicted of that crime. The act creating 
the circuit courts of appeals gave jurisdiction to the supr&me court 
to review ail cases of convictions of capital crimes. It gave jurisdic- 
tion to this court only in cases in which jurisdiction was not conferred 
upon the suprême court. The case at bar was not one of thèse cases, 
and the writ of ^rror must îbe dismissed. 



MINNBAPOLIS BHHWING CO. T. McGILLIVRAT et al. 

(Circuit Court, D. South Dakota, S. D. October 8, 1900.) 

1 Ihtoxicating Liquoes— Statb Régulations— Intbrstatb Commerce. 

Sess. Laws S. D. 1897, a 72, desigaa,ted In Its title as an act to provide 
for the llcenslng, restriction, and régulation of the business of the manu- 
facture and sale of liquora, and which not only imposes a llcense on ail 
manufacturerg and dealers, but àlso contalns provisions Imposlng régula- 
tions and restrictions upon the business, and requlres ail licensees to 
glve bond to comply with such provisions, is not merely a revenue meas- 
ure, but is a law enacted in the exercise of the police powers of the state, 
withln the meanlng of thé Wllson act (26 Stat. 31S), which provides that 
Uquors transported Into a state as a subject of Interstate commerce shall 
on thelr arrivai thereln be subject to the opération and effect of the laws 
of such state enacted In the exercise of Its police powers; and hence the 
fact that sald state statute requlres a Wholesale dealer In liquors who 
maintalns a warehouse In the state to pay a lieense does not render It 
unconstltutlonal, as an attempt to regulate Interstate commerce, as ap- 
plled to «, dealer who manufactures hls Uquors In another state, and shipa 
them therefrom to hls warehouse, and there sells them only in the orig- 
inal packages. 

Z, Bamb— Intbrstatb Commbbcb— Limit of Poliob Régulations bt State. 
The purpose of the Wllson act (26 Stâfc 313) was to place Uquors which 
hâve been transported Into a state as subjects of Interstate commerce, 
on thelr arrivai thereln, on an exact equallty, so far as relates to the 
rlght to sell the same, with Uquors manufactured In the state; and to 
that extent only dld congress, by such act, glve Its consent that the state 
might, In the exercise of its poUee powers, Impose régulations and restric- 
tions upon the sale of such Uquors in tUe original packages. 
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8. Same— Validity op Statuïe DiscRiMiNATiNC IN Fator of Domestic Liq- 

UORS. 

Sess. Laws S. D. 1897, c. 72, § 1, Imposes a lieense tax upon the busi- 
ness of selling only brewed or malt liquors at wholesale of $600 per an- 
num; "sald Ucense to be paid lu each township, precinct, town or eity in 
whieh said wholesaler bas or opérâtes a warebouse or deposltory." It 
further provides that "no person, firm or corporation having a manufac- 
turer' s lieense in thls state on brewed or malt liquors under tbis act sball 
be liable to pay a Wholesale dealer's lieense on tbe product of sucb manu- 
factory." The manufacturers' lieense under sucb act is $400. Held, tbat 
sucb act, in permitting a manufacturer in the state to maintaln ware- 
bouses for the sale of his product without lieense, while requiring a 
lieense on each warebouse maintained for tbe sale of brewed or malt liq- 
uors produced in other states, imposes a discriminating tax upon Interstate 
commerce, whieb renders the provision for a lieense on wbolesale dealers 
unconstitutional and vold. 

i. StATOTES— CONSTITUTIONALITT. 

Tbe eonstitutionallty of a statute Is not determined by what bas been 
actually done tbereunder, but by what may be done by vlrtue of Its pro- 
visions. 

6. Eqoitt JnRisDicTiON — Enjoining Enforcembnt of Statuts— Adéquate 

ReMEDT AT IjAW. 

A fédéral court of equlty bas jurisdlction of a suit to enjoin tbe en- 
forcement of a state statute wbicb Is unconstitutional and void, and 
under wbicb tbe authorities tbreaten to seize complainant's property and 
destroy bis business unless be pays a lieense tbereby imposed; the rem- 
edy at law in sucb case being inadéquate. 

6. JuRisDicTioN OF Fedbbal COURTS— Suit against State— Enjoining Enforce- 

mbnt OF Statute. 

A suit to enjoin tbe offlcers of a state from enforclng an unconstitu- 
tional statute whicb subjects the complainant to a seizure of bis prop- 
erty, and the elosing of his place of business, for bis failure to pay a 
lieense imposed by sucb statute, is not an action against tbe state, within 
tbe meaning of tbe eleventb amendment to the constitution, and is one 
of wbicb a fédéral court of equity bas jurisdiction. 

7. Injunction— Grocnds— Criminai, Prosecution. 

A court of equity bas no jurisdiction to enjoin the commencement of 
criminal prosecutions against a complainant, altbougb tbe statute under 
wbicb their institution is threatened Is unconstitutional. 

In Equity. On demurrer to bill. 

E. T. Taubman (Albert C. Cobb and J. O. P. WheelwrigM, of coun- 
sel), for plaintiff. 

John L. Pyle, Atty. Gen., John H. Perry, and O. J. Porter, for de- 
fendants. 

CARLAND, District Judge. The above-entitled action bas been 
submitted on gênerai demurrer to the bill. The Mil allèges the fol- 
lowing facts: The plaintiff is a corporation created, organized, and 
existing under and by virtue of the laws of the state of Minnesota, 
and having its principal place of business in the city of Minneapolis, 
in said state. That the défendants are citizens of the state of South 
Dakota, D. A. McGillivray being the sheriff of the county of Lake. 
McGovem is the chief of police of the city of Madison, in the state of 
South Dakota; C. J. Porter is the state's attorney in and for said 
Lake county; and the défendants Bingham, Buxton, and Schuster 
constitute the board of county commissioners of said county, and are 
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the officers upon whom thé duty is cast by law of enforcing the pro- 
visions of cliapter 72 of the Session Ij^ws of South Dakota for the 
Year 1897. That at ail times nlentioned in the bill the plaintiff 
was, and now is, ehg^iged in extensively manufacturing and selling 
béer and other malt liq^ors, having its brewëry or place of manufac- 
ture in the city of Minneapolis. That for more than a year last past 
plaintiff has oWûed and maintained, and still owns and maintains, in 
the city of Madison, in the county of Lake, in the state of South 
Dakota, a warehouse or depository in which, durlng said times, it has 
been storing, in original i)ackages, a portion of the product of its 
said brewery, under the circumstances and for the purposes herein- 
after detailed. That at fréquent intervais, in the ordinary and usual 
course of its business, during the times aforesaid, it has been shipping 
from its brewery in Minneapolis to its said warehouse at Madison, in 
barrels, kegs, and bottles, a portion of its manufactured product, for 
storage there until sold by plaintiff, as a wholesaler, to its varions 
customers in South Dakota in the same original packages in vehich it 
was so put up, shipped, and stored. That plaintiff has no brewery or 
place of manufacture within the state of South Dakota, and it has 
not made, nor does it propose to make, any sailes there, except from 
the product of its brewery at Minheapolis, and in original packages. 
That plaintiff 's business, as it has always been conducted and carried 
on in said city of Madison, and as plaintiff in the future intends to 
conduct and carry it on, consists solely in its maintaining said ware- 
house for the purposes hereinbefOre set f orth, and in the removal of 
the béer stored therein for sale and delivèry in original packages by 
plaintiff, as a wholesaler, among its customers in the state of South 
Dakota. That in order for plaintiff to safely and economically trans- 
port its said product from the state of Minnesota to the state of 
South Dakota, for sale and distribution there among its customers in 
original packages, and in order that said product may be preserved 
and kept from becoming spôiled in transit, it is necessary to hâve said 
warehouse in said city of Madison; and, for the purposes hereinbe- 
fore stated, for more than one year last past said plaintiff has been 
conducting said business and maintaining said warehouse at said city 
of Madison, and intends and desires so to do in the future, and would 
now be so (Conducting said warehouse and said business, except for 
the unlàwfùl and wrongfui acts of the défendants as hereinafter set 
forth. That during the times aforesaid it has had, and now has, a 
résident agent at said city of Madison in charge of said warehouse, 
and in the sale and distribution of the product from time to time 
stored therein. That plaintiff's said business at said city of Madison, 
connected with the maintenance of said warehouse, and for the sale 
of its said product stored therein and distributed therefrom, has been 
exceedingly profitable to plaintiff, and that with the year ending July 
1, 1900, its sales of béer stored in said warehouse and distributed 
therefrom exceeded $10,000, from which it derived a profit of more 
tlian $2,000 ; and, if plaintiff is allowed to continue in the opération 
and maintenance of said warehouse and in the conducting and opéra- 
tion of its said business at said Madison without being molested or 
disturbed by the défendants, its annual profits therefrom will exceed 
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the smn of $2,000. That plaintifE bas invested in said warehouse, in 
the construction of the same, and in the expenses incidental thereto, 
a sum exceeding $1,500, and that said warehouse is not adapted or 
suitable for any purpose except the one to which it has heretofore 
been put by plaintiff. That since the Ist day of July, 1900, the de- 
fendants, in their ofiBicial capacity aforesaid, and claiming the right 
so to do under and pursuant to the provisions of chapter 72 of the 
Session Laws of South Dakota for the Year 1897, hâve demanded of 
plaintiff that it pay for continuing to carry on its said business at 
said city of Madison, and for the continued opération and main- 
tenance of its warehouse at that place, the license fep of |000 speci- 
fied in section 1 of said act upon the business of sellin^ only brewed 
or malt liquors at wholesale, and that plaintiff declined and refused 
to pay said fee upon the gronnd that said statute so requiring its 
payment was unconstitutional and void. That upon the refusai of 
plaintiff to pay said license fee, and for the alleged reason that it did 
not pay the same, the défendants, claiming to act in their olBcial ca- 
pacity as aforesaid, and claiming to be authorized by the statute 
aforesaid, wrongfully and unlawfully threatened to close said ware- 
house so operated and maintained by this plaintiff at said city of 
Madison as aforesaid, and wrongfully and unlawfully threatened to 
prosecute criminally this plaintiff and its said local agent under sec- 
tion 5 of said act, and to so prosecute for each violation committed 
on each day if said warehouse was continued to be operated as afore- 
said by plaintiff, or if plaintiff continued to transact the business 
theretofore transacted by it at said Madison. That plaintiff, by rea- 
son of said threats, and in order to avoid a multiplicity of criminal 
suits against plaintiff and its local agent, and the expense and cost 
that would hâve been necessarily incurred in connection therewith, 
and in order to prevent having a large amount of its manufactured 
product stored in said warehouse without being able to sell or dis- 
pose of the same as it had been in the habit of doing since the Ist 
day of July, 1900, has closed its said warehouse, and has ceased to 
ship to it or store therein any of its product, and has ceased to use 
it as a distributing dépôt. That plaintiff is desirous of at once open- 
ing up its said warehouse at said city of Madison, and of using and 
employing the same in the manner and for the purposes only for 
which it has heretofore been used and employed by plaintiff, and it is 
about so to do; and, unless the défendants are restrained and en- 
joined from so doing, because of plaintiff's refusai and failure to pay 
said unlawful license fee they, the said défendants, will permanently 
close said warehouse, and subject plaintiff and its said local agent at 
Madison to a multiplicity of suits and innumerable criminal prosecu- 
tions, and utterly ruin and destroy plaintiff's said business at said 
city of Madison. The plaintiff prays that said statute of the state of 
South Dakota may be adjudged to be unconstitutional and void, and 
that the défendants be permanently restrained and enjoined from at- 
tempting to enforce payment from plaintiff of said unlawful license 
fee of $600, and from in any wise interfering with plaintiff's said 
warehouse at said city of Madison, and its said business connected 
therewith. 
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The title of chapter 72 of the Session Laws of South Dakota for 
the ' Year 1897 is as follows : 

"An aet to provide for the licenslng, restriction and régulation of the bust 
ness.,of the manufacture and sale of spirltuous and intozicating liguors." 

Section 1 pf said act is as follows: 

"That in ail townships, precincts, towns and clties of this state there shall 
be annually paid the follpwlng license upon the business of the manufacturing, 
selling or keeping for sale by ail persons whose business in whole or in part 
eonsists in selling or liLceping for sale, or manufacturing in thls state, distilled, 
brewed or malt liquors, or mixed liquorg, as follows: * * * Upon the 
business of selling only brewed or malt liquors at wholesale, $600 per aunum, 
said license to be paid in each township, precinct, town or city in whlch said 
whoiesàler has or opérâtes a warehouse or deposltory; upon the business of 
manufacturing brewed or malt liquors, $400 per annum. * * • No person, 
flrm or corporation paying a manufacturer's license in this state on brewed 
or malt liquors under this act shall be liable to pay a wholesale dealer's 
license on the product of such manufactory. * • *" 

Section 2 provides as follows: 

"• • * Wholesale dealers shall be held and deemed to mean and include 
ail persons who sell or ofCer for sale or deliver such liquors or beverages in 
quantlties of flve gallons or more at any one time to any person or persons.' 

Plaintifl claims that said chapter 72 is unconstitutional and void 
First, that it is répugnant to that clause of the constitution of the 
United States providing that the congress shall hâve power to regu 
late commerce among the several states; second, that it is répugnant 
to that clause of the constitution of the United States declaring that 
the cîtizens of each state shall be entitled to ail the privilèges and 
immunities of citizens in the several states; third, that it is répug- 
nant to that clause of the constitution of the United States declaring 
that no state shall make or enforce any law which shall abridge the 
privilèges or immunities of citizens of the United States; fourth, 
that it is répugnant to that clause of the constitution of the United 
States in which it is declared that no state shall deprive any person 
of life, liberty, or property without due process of law, nor deny to 
any person within its jurisdiction the equal protection of the laws. 

In Vance v. W. A. Vandercook Co., 170 U. S. 438, 18 Sup. Ct. 674, 
42 L. Ed. 1100, the suprême court lays down the following proposi- 
tions as being beyond dispute : 

"First. Beyond dispute, the respective states hâve plenary power to regu- 
late the sale of intoxicating liquors within their borders, and the scope and 
estent of such régulations dépend solêly on the judgment of the lawmaking 
power of the states, provided always, they do not transcend the llmits of state 
authority by Invading rights which are secured by the constitution of the 
United States, and provided, further, that the régulations as adopted do not 
operate a discrimination against the rights of résidents or citizens of other 
states of the Union. Second. Equally well established is the proposition that 
the right to sénd liquors f rom one state into another, and the act of sending 
the same, is Interstate commerce, the régulation whereof has been commltted 
by the constitution of the United States to congress, and hence that a state 
law which dénies such a right, or su,bstantially interfères wlth or hampers 
the same, is in c6nflict with the constitution of the United States. Third. It 
is also certain that the settled doctrine is that the power to ship merchandise 
from one state into another carries with It, as an incident, the right in the 
receiver of the goods to sell them in the original packages, any state régulation 
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to tbe contrary notwithstanding; that is to say, that the goods recelved hy 
Interstate commerce remain under the shelter of the interstate commerce 
clause o£ the constitution until by a sale in the original package they hâve 
been commingled with the gênerai mass of property In the state. This last 
proposition, however, whilst generically true, Is no longer applicable to intoxi- 
cating liquors, since congress, in the exercise of Its lawful authorlty, bas 
recognized the power of the several states to control the incidental right of 
sale in the original packages of intoxieating liquors shipped into one state 
from another, so as to enable the states to prevent the exercise by the re- 
ceiver of the accessory right of selling intoxieating liquors In original packages 
except in conformity to lawful state régulations. In other words, by virtue 
of the act of congress the receiver of intoxieating liquors In one state, sent 
from another, can no longer assert a right to sell, in défiance of the state 
law. In the original packages, because congress has recognized to the con- 
trary. The act of congress referred to (26 Stat. 313, c. 728) was approved 
August 8, 1890, and is entitled 'An act to limit the effeet of the régulations 
of commerce between the several states and with foreign countries in certain 
cases.' It reads as follows: 'That ail fennented, distilled or other intoxieat- 
ing liquors or liquids transported into any state or territory, or remaining 
therein for use, consumption, sale or storage therein, shall, upon arrivai in 
such state or territory, be subject to the opération and efCect of the laws of 
sueh state or territory enacted in the exercise of its police powers, to the 
same extent and in the same manner as though sueh liquids or liquors had 
been produced in such state or territory, and shall not be exempt therefrom 
by reason of being introduced therein in original packages or otherwise.' " 

In Scott V. Donald, 165 U. S. 58, 17 Sup. Ct. 265, 41 L. Ed. 632, the 
suprême court said: 

"That law [the act of congress above quoted] was not intended to confer 
upon any state the power to discriminate Injuriously against the products of 
other states in articles whose manufacture and use are not forbldden, and 
which are therefore the subjects of legitimate commerce. When that law 
provided that ail fermented, distilled, or intoxieating liquors transported into 
any state or territory, remaining therein for use, consumption, sale, or storage 
therein, should, upon arrivai in such state or territory, be subject to the opéra- 
tion and eflfect of the laws of such state or territory enacted in the exercise of 
its police powers, to the same extent and in the same manner as though such 
liquids or liquors had been produced in such state or territory, and should not 
be exempt therefrom by reason of being introduced therein in original pack- 
ages or otherwise, evidently equality or uniformity of treatment under state 
laws was Intended. The question whether a giveri state law is a lawful exer- 
cise of the police power Is still open, and must remain open, to this court. 
Sueh a law may forbid entirely the manufacture and sale of Intoxieating liq- 
uors, and be valid. Or it may provide equal régulations for the inspection and 
sale of ail domestic and imported liquors, and be valid. But the state cannot, 
under the congressional législation referred to, establish a System which, 
in elïect, discriminâtes between interstate and domestic commerce In com- 
moditles to make and use which are admitted to be lawful." 

The suprême court again says in the case of Vance v. W. A. Vander- 
cook Co., 170 U. S. 447, 18 Sup. Ct. 677, 42 L. Ed. 1104: 

"The plain purpose of the act of congress having been to allow state régula- 
tions to operate upon the sale of original packages of intoxicants coming from 
other states, It would destroy its obvious meaning to construe it as permitting 
the state laws to attach to and control the sale only in case the states abso- 
lutely forbade sales of liquor, and not to apply In case the states determined to 
restrict or regulate the same." 

Counsel for plaintiff claim that chapter 72 of the Session Laws of 
South Dakota for tbe Year 1897, in effeet, is not a law enacted within 
the police power of the state, but that it is merely a revenue measure, 
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enacted for the purpose of collecting revenue, and tlieref ore not witli- 
in the permission granted by cOngress to the states to regulate the 
sale of intoxicating liquors. I hâve carefullj examined the whole 
àct, àjid, after considçring ite various provisions and its title, I am 
unable to corne to the conclusion that it is clearly without the police 
powër of the statej and certainly, if there exists any doubt upon the 
questioii, it should be resolved in favor of the law being within the 
police power. Its title states that the law is enacted to provide 
for the licensing, restriction, and régulation of the business of the 
manufacture and salé of spirituous and intoxicating liquors. It is 
true, the law fixes a license f ee f or the sale of intoxicating liquors, 
by imposing a certain annual license fee upon différent kinds of deal- 
ers in intoxicating liquors, but this fact does not necessarily render 
it a revenue measure. A license fee may be lawfuUy connected with 
a meastire within the police powerS of a state which has for its object 
the préservation of tbe peace, good order, health, morality, or se- 
curity of the people. In support of this contention counsel cite the 
récent case of Pabst Brewing Co. v. City of Terre Haute (0. 0.) 98 
Fed. 330. In that case the court decided that the ordinance of the 
city of Terre Haute umposing a, license fee was purely a revenue 
measure; and, the court having reached that conclusion, of course 
was bound to hold it unconstitutional, as being a burden upon inter- 
state commerce, and not within the permissive powers contained in 
the act of congress of 1890. But the act of the législature of South 
Dakota now under considération is a very différent law, in its whole 
scope and purpose, than the ordinance of the city of Terre Haute. 
By referring to some of the provisions of certain sections of the law, 
and the headnotes to those sections, we gather that the law was not 
Intended as a revenue measure merely: 

Section 1 fixes the amount of the annual license for différent deal- 
ers in intoxicating liquors. Section 2 defines who shall be cousidered 
retail dealers and wholesale dealers. Section 3 provides for the fll- 
ing of a statement in adyance of obtaining a license. Section 4 pre- 
scribes the duties of the county treasurer in relation to the enf or ce- 
rnent of the act. Section 5 provîdes a penalty for the violation. As 
section 5 directly bears upon some features of this action, it will be 
quoted in f uU. It reads as f ollows : 

"If any person or persons shall engage or be engagea in any business re- 
quirlng the payment of Ucense under section one (1) of this act without liav- 
Ing paid in full the license required by this act, and without having the re- 
ceipt and notice for such license posted up as required by this act, or with- 
out having made, executed and delivered the bond required by this act, or shall 
In any manner vlolate any of the provisions of this act, such person or per- 
sons shall be deemed guilty of a misdemeanor, and upon conviction thereof, if 
there is no specifled penalty provided therefor by this act, shall be punlshed 
by a fine of not less than |50 nor more than $500 and costs of prosecution, 
or by Imprisonment in the county jail not less than ten days nor more than 
thirty days or by both such fine and imprisonment in the discrétion of the court; 
and in case such flne shall not hâve beèn paid at the time such imprisonment 
expired, the person serving out such sentence shall be further detained in 
Jail until such flne and costs shaU hâve been fully paid as provided by statute; 
and any person or persons engaged in any business requiring the payment of a 
license under section 1 of this act who, after paying the license so required, 
shall be convicted of a violation of any of the provisions of this act shall 
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thereby, In addition to ail other penaltles prescribed by this act, forfeit the li- 
cense so paid by him or them and be precluded from continuing such business 
for the remainder of tlie year or time for whieh said license was paid and be 
debarred from again engaging In aay business requiring the payment of a 
license under section 1 of this act or from becoming a surety or sureties upon 
any bond required under section 6 of this act from the time of such conviction. 
Each violation of any of the provisions of this act shall be construed to eonsti- 
tute a separate and complète offense, and for each violation on the same day 
or on différent days the person or persons ofCendlng shall be llable for the pen- 
alties and forfaitures herein provided and be precluded and debarred from con- 
tinuing or engaging in any business requiring the payment of a license under 
this act as aforesaid. And it shall be the duty of the sheriffs, marshals, con- 
stables and police officers to forthwlth close ail saloons and other places where 
the business of manufacturing, selling or keeping for sale any of the Uquors 
mentioned in section 1 of this act is being conducted upon which business the 
license required by section 1 bas not been paid in fuU and in -whieh the re- 
ceipt mentioned In section 4 of this act shall not be posted up and dlsplayed." 

Section 6 provides for the exécution of a bond, and its form. Tlie 
condition of the bond is as follows: 

"That he vcIU not directly or indirectly by hlmself, his clerk, agent or serv- 
ant, at any time sell, fumish, give or dellver any spirituous, malt, brev?ed, fer- 
mented or vinous llquors, or any mixed liquors, or any mixture or eompound, 
any part of which is spirituous, malt, brewed, fermented or vinous llquors, 
to a minor or to any adult person vehatever who is at the time intoxicated, 
nor to any person in the habit of getting intoxicated, nor to any person wben 
forbidden in writing to do so by the husband, wife, parent, ehlld, guardian or 
employer of such person, or by the supervisor of the township, mayor of the 
City or président or trustée of any town, or member of the board of county 
commissioners of the county in whieh such person shall réside or temporarily 
remain; that he shall also pay ail damages, actual and exemplary, that may 
be adjudged to any person or persons for injuries Inflicted upon him or them 
either in person or property, or means of support or otherwise, by reason of 
his selling, furnishing, glving or dellvering any such liquor." 

Section 7 further defines the duty of the county treasurer. Section 
8 provides for the prosecution of violations of the act by the state's 
attorney. Section 9 provides that the treasurer shall make certain 
reports. Section 10 provides for the punishment of willful neglect 
of any officers charged by the act with any duty. Section 11 provides 
it shall be unlawful to sell to certain persons, such as minors, intoxi- 
cated persons, or any person in the habit of getting intoxicated, or 
to any person when forbidden in writing so to do by the husband, 
wife, parent, child, guardian, or employer of such person, or the 
supervisor of the township, or the président or trustée of a town, 
mayor of the city, board of county commissioners of the county, 
where said person shall réside or temporarily remain. No person 
under the âge of 21 years shall be licensed to sell intoxicating liquors, 
and it shall be unlawful for any person having a license to sell intoxi- 
cating liquors to employ as a bartender any person under the âge of 
21 years. Section 12 provides that Windows and doors of buildings 
in which intoxicating liquors are sold shall be unobstructed by 
screens, blinds, paint, or other articles, and that the Windows shall 
not be located in such a manner as to prevent the f ree and unobstruct- 
ed View from the street into the entire room or place where any of 
the intoxicating liquors mentioned in section 1 are to be sold. There 
shall be no partition of any kind in the room where the liquor busi- 
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ness is conducted^fiaBd ïiO games df carda, dicè,billiards, or pool, or 
any other gaine ©î'skill or càancé whereby moûey or any other val- 
aa,ble thiûg ig^ ^^lly wàgered, are to be played in the room or place 
wherein iutoslcafiog liquors areto be sold, or in any other room or 
place adjacent thereto. Section 18 provides that a minor shall not 
be allowed to enter, visit, or remain in such room, or place, unle«s 
accompanied by bis or lier f atber, motber, or guardian. Section 14 
provides that ail places where intoxicating liquors are sold shall be 
closed on Sunday and on ail élection days, and on each week-day 
nigbt from and after the hour of il o'clock untiî 5 o'clock in the 
morning on the succeeding day. Said section also provides that it 
shall be the duty of sheriffs, marshals, and police offlcers to clo«e ail 
saloons, houses, or places found Open in violation of the provisions 
of this act. Section 15 provides for the punishment of the violation 
qi the previous section. Section 16 provides how damages sha'l be 
recovered by parents who may suffer damages by reason of the vio- 
lation of such law. Section 17 furthèr describes the duties of oflacers. 
■Section 18 prescribes the duties of justices of the peace and police 
justices. Section 19 describes the persons liable for the violation of 
the same. Section 20 makes it unlawful to adulterate any spirituous 
or alcohoiic liquors. Section 21 provides for the payment of a city 
licensej Section 22 provides that a license may be refused in certain 
caèes. Section 23 prescribes for the submission to the voters of 
the township, tovn, or city in this state of the question as to whether 
intoxicating liquors are to be sold at retail. Section 24 provides for 
application to be miade in writing. Section 26 provides that intoxi- 
cating liquors shall, not be sold within a certain distance of any public 
ôî* prîvatè school. Section 27 provides that pharmacists may sell 
for certain purposes. 

Upoa a considération of the whole of this act, it clearly appears 
that it is:an act within. the police! powers of the state, and v^ithin the 
permission granted by congress to legislate in relation to commerce, 
when connècted vrith intoxicating liquors. But the state cannot, 
even in the exercise of its police power, discriminate against Inter- 
state commerce, and if this act, in its effect, treated the wholesaler of 
malt liquors who manufactures within the state the same as it treats 
the wholesaler of malt liquors who manufactures without the state, 
there could be no f ault found with this law, in my opinion ; but I am 
unable to find otherwise than that ithere is a clear and unlawful dis- 
crimination against malt liquors manufactured without the state, in 
favor of those manufactured within the state, and that this discrimi- 
nation is fio great as to impose a substantial burden upon Interstate 
commerce, as connècted with the sale of malt or brewed liquors manu- 
factured without the state. The vital question in this case is, 
thereforé, not whether thiâ law is within the police powers of the 
state, but, admitting it to be so, whether it unlavyfully discriminâtes 
against an article of intérstate commerce manufactured without the 
state. Sectwai; lyhereinbefore quoted, imposes— 

"Updii the business of sèlïliig only brewed or malt liquors at Wholesale $600 
per aimum, said^ lîcense to bé paid In 'Cach township, precinet, town or city 
in whicb spJd wholesaler has or opérâtes, a; Warehouse or depository." 
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In thé same section it is provided as follows: 

"No person, flrm or corporation having a manufacturer's Ucense in thls 
State on brewed or malt liquors under thls act, shall be liable to pay a Whole- 
sale dealer's Ucense on the product of such manufactory." 



The effect of thèse two provisions is this: A license fee ol 
per annum must be paid hy any person, in every township or precinct 
where he has a place of sale, if his malt or brewed liquor is manu- 
factured without the state. On the other hand, any person who 
manufactures brewed or malt liquors in this state, and has paid a 
manufacturer's license, is entirely exempted from paying a wholesale 
dealer's license in malt liquors on his product, although he may hâve 
a dozen différent depositories in the state, where he wholesales malt 
or brewed liquor. Or, to state it in other words, any person who 
desires to sell brewed or malt liquors manufacturée in another state 
at wholesale in this state must pay a wholesaler's license of |600; 
but any person who shall désire to sell at wholesale brewed or malt 
liquors manufactured by him in this state under a manufacturer's 
license is entirely exempted from paying the license required of 
wholesalers. This would seem to be a clear discrimination against 
an article of Interstate commerce manufactured in another state, 
and is clearly such a substantial burden imposed upon that commerce 
as to render the law under considération void in so far as it imposes 
a license fee of |600 on the wholesaler of malt liquors. The effect of 
this discrimination can be illustrated by supposing that the com- 
plainant desired to establish in 20 différent places in this state a 
depository for the sale of malt or brewed liquors manufactured by 
itself outside of this state. It would be necessary, under the law, 
for the plaintifl to pay 112,000 per annum for this privilège, whereas 
any person who paid a manufacturer's license of |400 per annum in 
this state could establish the same number of places to sell malt or 
brewed liquors at wholesale without paying anything. It must be 
borne in mind that the act of congress of 1890, giving the states per- 
mission to pass laws within their police power in relation to the 
sale of intoxicating liquors, whether in original packages or not, did 
not and could not do away with the requirement of the constitution 
of the United States prohibiting a discrimination by any state 
against the products of Interstate commerce manufactured in other 
States. Therefore the following décisions, whether made before or 
after the act of 1890, are pertinent, and fully sustain the proposition 
that the law in question, in so far as it imposes a license fee of $600 
per annum upon the plaintiff for wholesaling its brewed or malt 
liquors in this state, manufactured in the state of Minnesota, is void, 
for the reason that no such license fee is required of person s who 
manufacture béer in this state, and pay a manufacturer's license: 
In Welton v. Missouri, 91 U. S. 275, 23 L. Ed. 347, the suprême 
court decided: That a license tax required for the sale of goods is 
in effect a tax upon the goods themselves, and that a statute of Mis- 
souri which required the payment of a license tax from persons who 
deal in the sale of goods, wares, and merchandise which are not the 
growth, produce, or manufacture of the state, by going from place to 
place to sell the same in the state, and requires no such license 
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tax from persons selling in a similar way goods which are the 
growth, produce, w manufacture of tbe state, is in conflict with the 
power vested in cdngress to regulate commerce with foreign nations 
and among the several states. That the power to regulate commerce 
was vested in congress to insure unif ormity of commercial régulation 
against discriminating state législation. It covers property which 
Is transported as an article of commerce from foreign countries, or 
among the states, from hostile or interfering state législation until 
it has mingled with and become a part of the gênerai property of the 
country, and protects it, even after it has entered a state, from any 
burdens imposed by reason of its foreign origin. And in Guy v. City 
of Baltimore, 100 U. S. 484, 25 L. Ed. 743, the suprême court decided 
that a state cannot, in the exercise of her taxing power, impose up- 
on the products of another state, brought within her limits for sale 
or use, a more onerous burden or tax than upon like products of its 
own territory, nor discriminate against a citizen by reason of his 
being engaged in thus bringing or in selling them; and that an ordi- 
nance of the city of Baltimore whereunder vessels laden with the 
products of other states are required to pay, for the use of the 
public wharves of that city, fées which are not exacted from vessels 
landing thereat with the products of Maryland, is in conflict with the 
constitution of the United States; and that such fées, so exacted, 
must beregarded, not as a compensation for the use of the city's 
property, but as a mère expédient or device to foster the domestic 
commerce of Maryland by means of unequal and oppressive burdens 
upon the industry and business of other states; and that, so far as 
it may be necessary to protect the products of other states and coun- 
tries from discrimination by reason of their foreign origin, the power 
of the national govemment over commerce with foreign nations and 
among the several states reaches the interior of every state of the 
Union. In Wàlling v, Michigan, 116 U. S. 446, 6 Sup. Ct. 454, 29 
L. Ed. 691, the suprême court decided that a tax imposed by statute 
of the state of Michigan upon an occupation, which necessarily dis- 
criminâtes against the introduction and sale of the products of an- 
other state, or against the citizens of another state, is répugnant to 
the constitution of the United States; that the police power of a 
state to regulate the sale of intoxicating liquors and préserve the 
public health and morals does not warrant the enactment of laws 
infringing positive provisions of the constitution of the United 
States; that a state statute Which imposes a tax upon persons who, 
not residing or having their principal place of business within the 
state, engage there in the business of selling or soliciting the sale 
of intoxicating liquors to be shipped into the state from places with- 
out it, but does not impose a similar tax upon persons selling or so- 
liciting the sale of intoxicating liquors manufactured in the state, i» 
a régulation in restraint of commerce, répugnant to the constitution 
of the United States, and the defect is not cured by a subséquent 
enactment imposing a greater tax upon ail persons within the state 
engaged in the business of manufacturing or selling such liquors 
therein. In Lyng v. Michigan, 135 U. S, 161, 10 Sup. Ct. 725, 34 
L. Ed. 128, the suprême court had under considération a statute of 
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the State of Michigan (Pub. Acts 1887, No. 313, p. 445) almost identi- 
cal in its language and provisions with. the one now being considered. 
Section 1 of the Michigan act provided: 

"That in ail townshipa, cities and villages of tWs State there shall be paid 
annually the foUowing tax upon the business of manufacturing, selling or 
keeping for sale, by ail persons -vhose business, in whole or in part, consists in 
selling or keeping for sale, or manufacturing, distilled, or brewed or malt 
liquors or mixed liquors, as follows: Upon the business of selling or ofCering 
for sale spirituous or Intoxicating liquors, or mlxed liquors by retail, or any 
mixture or compound, excepting proprietary patent medicines, which in whole 
or In part consist of spirituous or intoxicating liquors, and any malt, brewed or 
fermented liquors, $500 per annum; upon the business of selling only brewed 
or malt liquors at Wholesale or retail, or at wholesale and retail, $300 per 
annum; upon the business of selling spirituous or intoxicating liquors at 
Wholesale, $500; or at wholesale and retail, $800 per annum; upon the busi- 
ness of manufacturing brewed or malt liquors for sale, $65 per annum; upon 
the business of manufacturing for sale spirituous or intoxicating liquors, $800 
per annum. No person paying a tEix on spirituous or Intoxicating liquors un- 
der this act shall be liable to pay any tax on the sale of malt, brewed or fer- 
mented liquors. No person paying a manufacturer's tax on brewed or malted 
liquors under this act shall be liable to pay a wholesale dealer's tax on the 
same." 

The suprême court in this case said: 

"Under the statute in question, which is entitled 'An act to provide for the 
taxation and régulation of the business of manufacturing, selling, keeping for 
sale, furnishing, givmg or delivering spirituous or intoxicating liquors and 
malt, brewed or fermented liquors or vinous liquors in this state, and to re- 
peal ail acts or parts of acts Inconsistent with the provisions of this act,' 
an annual tax is levied 'upon the business of selling only brewed or malt liq- 
uors at wholesale or retail, or at wholesale and retail,' of $300, and 'upon the 
business of manufacturing brewed or malt liquors for sale, $65 per annum.' 
The manufacturer of malt or brewed liquors made outside of the state of 
Michigan cannot introduce them into the hands of consumers or retail dealers 
in that state without becoming subjeet to this wholesale dealer's tax of $300 
per annum in every township, village, or city where he attempts to do this. 
The manufacturer in the state need only pay the manufacturer's tax of $65, 
and is then exempt from paying the tax imposed on the wholesale dealer." 

And the law of Michigan, for this discrimination, was held uncon- 
stitutional and void. 

Numerous other cases could be cited in support of the position hère 
taken, but it is sufficient for this court that the suprême court has 
declared the law in the language herein quoted. 

It was objected at the argument that the bill of plaintiflE was 
fatally détective in not alleging that there were persons engaged in 
the manufacture of malt or brewed liquors within the state of South 
Dakota, and selling the same at wholesale. This objection is not 
well taken. The question is not what is actually being done under a 
statute that détermines its constitutionality, but what may be done 
under and by virtue of its provisions. 

It was also urged on the argument, that it did not appear from the 
bill that the amount in controversy in this action was sufiicient to 
give the court jurisdiction. I do not think that this position can 
be successfuUy sustained. The value of the plaintifl's warehouse, 
which it is alleged is useless for any other purpose, together with the 
destruction of plaintiff's business, which is shown to be a profitable 
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oné, shows the aniouiat in controyersy to be within the jurisdiction of 
tliis court. 

It is also urged that the case is not one over which equity has juris- 
dictioE, for the reason that the complainant has an adéquate remedy 
at law. I do not think the complainant would hâve a plain, speedy, 
and' adéquate remedy at law for the damages it would suffer, provid- 
ing.the; défendants are allowed.tO; seize and close its place of busi- 
ness. There might he a recovéry for seizure of the warehouse, but 
the damages resulting from the destruction of plaintiff's business 
could not be compehsated in an action at law. Again, the law pro- 
vides that each day's business withput the payment of the license f ee 
constitutes a separate offense, and the law imposes heavy penalties 
for its> violation. The jurisdiction of this court to restrain the of- 
ficersbf, the State in the enforçemeht of an uncohstitutional statute 
is well égtablished. In the case of Reagan v. Trust Co., 154 U. S. 389, 
14 Sup. et. 1051, 38 L> Ed. 1020, the, language of Justice Lamar in 
the case of Pennoyer y. McConnaughy, 140 U. S. 1, 11 Sup. Ct. 699, 
35 L. Ed. 363, is quoted with approval, as follows: 

"The other class Is where a suit Is brought agalnst défendants who, claim- 
ing to aet as ofHcers of the state, and under the color of an unconstitutional 
statute. commit acts of wrong and injury to the rights and property of the 
plàintlff àequiféd ùnder a contract with the state. Such suiti whether brought 
to reeoveï moiiey or property In the hands of sueh défendants, unlawf ully 
taken by them in behalf of the state, or for compensation In damages, or, In 
a proper case, where the remedy at law Is Inadéquate, for an injunction to 
prevent such wrong and Injury, or for a mandamus, in a ïïke case, to enforce 
upon the défendant the performance of a plaln légal duty, pûrely mlnisterial, 
is not, wlthin tlie meaning of the eleventh amendaient, an action agalnst the 
state. Osborn t. Bank, 9 Whéat. 738, 6 L. Ed. 204; Davis v.' Gray, 16 Wall. 
203, 21 L. Ed. 447; Tomlinson v. Branch, 15 W411. 460, 21 L. Ed. 189; Litcb- 
fleld V. Webster Ce, 101 TJ. S. 773, 25 L. Ed. 925; Allen v. Rallroad, 114 TT. S. 
311, 5 Sup. et. 925, 962, 29 L. Ed. 200; Board v. McComb, 92 V. S. 531, 23 
L. Ed. 623; Polndexter. v. Greenhow, 114 TJ. S. 270, 5 Sup. Ct. 903, 962, 29 L. 
Ed. 185." 

In Vance v. W. A. Vandercook Co., supra, the jurisdiction of the 
United States circuit court for the state of South Carolina to issue 
an injunction enjoining the state officiais of that state from interfer- 
ing with the jplaintiff in shipping its products from the state of 
Californie to the state of South Carolina, to its agents there, for the 
purpose of selling the same in original packages, was sustained for 
the reason that a law which provîded that a citizen of South Caro- 
lina could nOt purchase intoxicating liquors from a nonresident 
wîthout flrst bàving the samè inspected was unconstitutional. The 
allégation of the bill in that casé was that the défendants and other 
persons claimîng to act as state constables and ofiScials threatened 
"to seize, take, and carryaway,detain; couvert, and sëll, to the mahi- 
fest wrong, damage, and injury ofyour orator and its trade and busi- 
ness;" its shipments of intoxicating liquor in to that state. In Eea- 
gan V. TïTist 00., 154 U. S. 413, 14 Sup. Ct. 1060, 38 L, Ed. 1028, the 
jurisdiction oif;, the circuit court of the United States to restrain by 
injunction the offlcers of a statë viras sustained, where the law undèr 
which said olïicers were claiming to act was unconstitutional.' Also, 
in the case of fefayth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 
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819, the jurisdiction of the circuit court of the United States for the 
district of Nebraska to restrain certain officers .of th.e state of Ne- 
braska from enforcing an unconstitutional statute was also sustained. 
Tlie case of North. v. Peters, 138 U. S. 271, 11 Sup. Ct. 346, 34 L. Ed. 
936, was an appeal from the suprême court of tlie territory of Dakota ; 
and the suprême court in that case sustained the jurisdiction of a 
court of equity to perpetually enjoin one N'orth, as sherifiE of Lincoln 
county, from levying certain writs of attachment upon the property 
of Peters; the writs having been sued ont by P. M. Lund & Co., 
and were about to be levied upon property in the possession of 
Peters, as having been conveyed by the former owner with intent to 
defraud creditors. Peters was in business at Canton. The court be- 
low found that the sale was valid, and that Peters was the lawful 
owner of the property. The suprême court, in the case last cited, 
said: 

"The main ground relied on by the appellant is that the relief sought 
should be refused because the appellee had a plain, adéquate, and complète 
remedy at law, to wit, either the action of trespass or replevin. The answer 
to thls is that the measure of damages in an action of trespass could not hâve 
exceeded the value of the property seized, with interest thereon from the 
date of the seizure, and that the only remedy in an action of replevin would 
hâve been limited to a recovery of the property, and damages for its détention, 
with costs. It does not need argument to show that neither of thèse actions 
would afford as complète, prompt, and efficient a remedy for the destruction 
of the business, which, with the goôds levied upon, constituted the appel- 
lee's entire estate and pecuniary resources, as would be furnished by a court 
of equity in preventing such an Injuiy." 

The case of Watson v. Sutherland, 5 Wall. 74, 78, 79, 18 L. Ed. 580, 
is, in its material f acts, similar to this case. In that case a bill was 
flled by one Sutherland to enjoin the further prosecution of certain 
writs of fieri facia s levied by the sheriff, Watson, on a lot of goods 
claimed to belong exclusively to the plaintiff, so as to prevent what 
the plaintiff alleged to be an irréparable injury, to wit, the ruin of 
his business as a merchant. The défense set up was, as in this case, 
that the injunction should hâve been refused, because the action of 
trespass furnished a complète and adéquate remedy at law. In an- 
swer the court (Mr. Justice Davis delivering the opinion) said: 

■ "How could Sutherland be compensated at law for the injuries he would 
suffer, should the grievances of which he complains be consummated? * * • 
Commercial ruin to Sutherland might, therefore, be the effect of closing his 
store and selling his goods, and yet the common law fail to reach the mischief . 
To prevent a conséquence lilie this, a court of equity steps in, arrests the 
proeeedings in limine, brings the parties before it, hears their allégations and 
proofs, and decrees either that the proeeedings shall be unrestrained, or else 
perpetually enjoined." 

From a considération of ail the cases, I am of the opinion that this 
court has jurisdiction of the case presented by the bill, as a court 
of equity, and that that portion of the law in controversy which pro- 
vides that a Wholesale dealer in malt or brewed liquors shall pay a 
license fee of |600 per annum in each town or city where the busi- 
ness is carried on is unconstitutional and void, for the reason that 
persons who pay a manufacturer's license of $400 in this state are 
exempted from paying a wholesaler's license. 



^72 104 FEDERAL REPORTER. 

The oittly (ïnestion that now présents itself is as to the relief that 
this court lias the power to grant the Côinplainant in this action. 
It is alleged in the bill that défendants, claiming to act in their of- 
ficiai capacity, threaten to close said warehouse so operated and 
maintained by this plaintiff at said city of Madison aforesaid, and 
wrongfully > anfl unlawfully threaten to prosecute criminally this 
plaintiff and its said local agent, under section 5 of said act, and to 
so prosecute for each violation committed on each day, if said ware- 
house was continued to be operated as aforesaid by plaintiff, or if 
plaihtiflf continued to transact the business theretofore ransacted 
by it at said Madison. In so far as this bill seeks to enjoin the com- 
mencement of criminal proceedings, it cannot be maintained. A 
court of equity possesses no such power. This is settled by a uni- 
form cùrrent of authorities in England for two centuries, and in this 
country from the foundation of its jurisprudence. In the case of 
In re Sàwyer, 124 U. S. 210, 8 Sup. Ot. 487, 31 L. Ed. 405, the suprême 
court uses the following language: 

"Tbe office and jurlsâletlon of a court of cqnlty, unless enlarged by express 
statute, are Umlted to the protection of rlghts of property. It has no Jurisdic- 
tion overthe prosecution, the punlshment, or the pardon of crimes or misde- 
meanors, or over the appolntment and removal «f public officers. To assume 
such a Jurlsdictlon, or to shstaln a blU in equity to restrain or relieve agalnst 
proceedings for the punlshment of offenses, or for the removal of public offi- 
cers, is to invade the domain of the courts of common law, orof the executiye 
and administrative department of the govemment. * • * Mr. Justice 
Story, in his Commentaries on Equity Jurisprudence, afSrms the same doctrine. 
Section 899. And In the American courts, so far as we are Informed, it has 
been strîctly and unlformly upheld, and has been appUed allke whether the 
prosecutjons or arrests sought to be restralned arose under statutes of the 
State or under municipal ordlnances." 

See, also, Hemsley v. Myers (O. 0.) 45 Fed, 283; Wagner v. Drake 
(D. C.) 31 Fed. 849. 

TSiis court in this action has^ in my opinion, the right to restrain 
the défendants from closing the complàinant's warehouse and place 
of business, as provided in section 5 of the act under considération, 
for the nonpayment only of the license fee required of a wholesale 
dealer in malt liquor; and, within this limitation, the order will be 
that the demurrer be ovwruled, with leave to défendants to answer 
on or bef ore the next rule day. 



SCHMIDT V. WEST. 

(Circuit Court, D. Indiana. October 22, 1900.) 

No. 9,884. 

L CANCBLLATrON DP INSTRUMENTS— FOBGED NOTE— AdEQUAOT OF RbMBPT AT 

,. '.Law. ',■.,>.,. 

A fédéral court of equity has Jurisdictlon of a suit for the cancellatJon 
of a forged noté brOught by the purpttirtbd maiîer agalnst the payée, 
who Is alleged to be' asserting the validité of? such note and attempting to 
negotiaté.theaame, frhere under the statei statute an. action to recover on 
said note will not be barred for œore,,than 11 years; the complainanfs 
remedy at law In such case by deferiiîing agalnst the note when sued 
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thereon not belng as practlcal and efflclent as that ta equlty, and there- 
fore not adéquate and complète, so as to exclude the jurlsdiction of equity. 

8. Fbdbkai, Courts— Equitt Jdrisdiction— Statutokt Rkmkdy at Law. 

The jurisdictlon of a fédéral court of equity cannot be abridged by a 
State statute givlng a remedy at law, even when such remedy is adéquate 
and complète; and a statute providing for the perpetuating of testimony 
cannot be held to furnlsh the purported maker of a forged note with the 
means for providing for an adéquate défense to such note in case an action 
at law should be brought thereon after hls death. 

In Equity. On demurrer to bill. 

Eoberts & Johnston and Elliott, Elliott & Littleton, for complain- 
ant. 
W. S. Swengel and Kealing & Hugg, for défendant. 

BAKER, District Judge. This is a suit for the cancellation of a 
promissory note, a copy of wkich follows: 
"$5,000.00. February 13, 189Î. 

"Five years after date I promise to pay to the order of Elizabeth West flve 
thousand dollars. Six per cent, interest until pald. Value received. 

"George Schmidt." 

It is alleged that the défendant is pretending and claiming, and 
for six months last past has représentée and stated to divers persons, 
that said written instrument is the genuine promissory note of the 
complainant, executed bj him to her for a valuable considération, and 
that it is a valid obligation for the full sum of |5,000; that she has 
at divers times attempted to sell and transfer said paper writing to 
other persons for value, and unless restrained she will sell and trans- 
fer the same, for value, to some person having no knowledge of its 
real character, who will purchase the same belle ving it to be genuine; 
that the name of George Schmidt, signed to said paper writing, is 
not his genuine signature ; that he did not sign his name to said 
paper, nor did he ever authorize any person to sign his name there- 
to for him, and that he is not now, and never was, iadebted to the 
défendant in the sum of $5,000, or in any other sum whatever; and 
that said pretended note is a forgery. The défendant has demurred 
to the bill on the ground that it cannot be sustained in a court of 
equity, because the complainant has a plain, adéquate, and complète 
remedy at law. 

Among the most ancient and familiar subjects of equity jurisdiction 
are suits for the cancellation, reformation, and rescission of written 
instruments. The absence of a plain, adéquate, and complète remedy 
at law is the test of equity jurisdiction, and the application of this 
principle to a particular case must dépend on the character of the 
case, as disclosed in the pleadings. In Boyce v. Grundy, 3 Pet. 
210, 213j 7 L. Ed. 655, it is said: 

"The suprême court has often been called upon to conslder the sixteenth 
section of the judiciary act of 1789, and as often, either expressly or by the 
course of its décisions, has held that it is merely declaratory, making no 
altération whatever in the rules of equity on the subject of légal remedy. It 
is not enough that there is a remedy at law. It must be plain and adéquate, 
or, in other words, as practical and efficient to the ends of Justice and its 
prompt administration as the remedy in equity." 
104 F.— 18 
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A fe'wof the manyiiCases in wMcli tMs principle bas bee» affiiîmed 
and àppîied are Wat9te'¥. Slithertand, 5 Wall.'Xé, 78, 18 L. Ed. 580; 
Payne v. Hook, 7 Wall. 425, 430, 19 L. Ed. 260; Kilboum v. Sunder- 
land, 130 U. S. 504, 514, 9 Sïïpî'Ct. 594, 32 L. Ed. 1005; Tyler v. Sav- 
age, 143 tj. ë. 79, 95, 12 Sup. (iit. 340, 36 t. Edl' 82. 

Testing lie case made in tbe bill by this rule, it seems apparent 
tbat tbfe reiûedy at law caimot be as practical and eflacient to tbe ends 
of justice and its proniiiit administration as tbe remedy in equity. 
Tbe note, on its face, appears to be a f air and yalid obligation. It 
wjll not mature until Feb^rpary 13, 1902. After its maturity tbe 
bolder of it rilay cboose aiiy time witbin tbe eflsuing 10 years to bring 
suit upon it. Sbe bas it 4n ber power to delsiy bringing suit until 
February 12, 1912: Befbi^ îuit is brougbt tbe complairiant may be 
dead, and tbe évidence tp prove tbe forgery may be lost or unavail- 
àble. Tbe complàinànt bàs n6 remedy at law, and can bave noue, 
until tbe défendant or ber assignée sball, after tbe maturity of tbe 
noté, èlect tO' bring suit upon it. It is against good conscience tbat 
tiïe défendant sbould bave tbe rigbt for more tban 11 years to bold 
tbis forgédflptë as a menace and tbreat ôter tbe head of tbe com- 
plàinànt. Tbe demurrer admits tbat tbe note is a forgery, and tbat, 
to tbe in jury of complainant's crédit, sbe is giving out in speecbes 
tbat it is a vâlid obligation; and tbàt sbe is attempting to sell and as^ 
sign it as a genuine note. B^nedial justice is active, ratber tban 
passive, and tiie law is Open to no eucb reproacb as would justly be 
cast upon it if it were to bebeld tbat tbe complainant can secure 
no relief until sncb time during tbe next lly^ips as tbe défendant 
may see proper to bring suit upon tbe note,-' It wonldgeem to make 
no différence wbëther tbe note: isnegotiable bytbe law merebant, or 
wbetber, like tbe pote in question;! it is ûegotiable uader tbe statute. 
Wbatever may be its cbaracter, if it be afopgery it may;be defended 
àgainst as successfully wbilfeintbe bands of an innocent indorsee 
forifpalue as wbile in tbe bands of tbe original payée. In tbis re- 
spect, if tbe note in questioû were payable in a bank in tbis state, it 
would not, if a forgery, be entitled to any greater considération or 
protection tban a note not; payable in bank. Tbe injury from its 
indorsement is no greater in tiie one case tban in; tbe other, 

It is fuîîtber iflisisted tbat' tbe court cannot entertain jurisdiction 
as tbe complainant may at law defeat the note wben eued upon it, 
and tbat such défense may be pre|>ajt!ed for: wbetber suit be brougbt 
in bis lifetime, or tbereaft^ against bis personalrepreBeoatatives, 
nnder tbe statutôry provisions in tbis state for taking and perpetuat- 
ing testimony. It iè apparient tbat tbe statutory rigbt does not 
«ilpersede or abridge the original and inberent jurifidictiont of fédéral 
coùWè of equity. Tbat tbe^ rigbtful jurisdiction of tbis court can- 
not be abridged by any statute of tiie state is too flnnîy settled to 
be open to qij,eftiO(n, an,^, tbe piere rigbt of a défense at law wben it 
may suit the pleasure 6Ï tbe bplder of tbe forged note to bring suit 
cannot be considfered an adeq^ûate remedy. Tbe dif&eulty of antici- 
•pating aïid meeting in adtan(ïé fàbrîcàted évidence, which tbe forger 
of à, note Would not likely hpsitate to resort to in order'to sustain 
its pretended validity, at once sijggests tbe inadequacy of , any at- 
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tempt to ultimately defeat such a note by preserving évidence tKere- 
for under the statute. It may well be doubted whether a défense at 
law is an adéquate remedy in any case in whicli it cannot be used 
until tlie wrongdoer, or one claiming under ber, sees proper to put the 
macbinery of the law in motion to enforce her pretended right. For 
there would be not only no adéquate remedy, but no aiBrmative 
remedy whatever, available to the complainant, unless a court of 
equity may entertain jurisdiction and grant appropriate relief for the 
wrong, Demurrer overruled. Leave to answer in 30 days. 



TJNITED STATES V. RILEY, 

(District Court, S. D. New York. December 21, 1899.) 

Abatbment and Revival— Suit for FoKFEiTaRE for Violation of Customs 
Laws— Dbath of Défendant. 

An action by the United States to enforce a forfeiture of the value of 
Imported goods because of fraudulent undervalviation, under section 9 
of the customs administration act of June 10, 1890, is one highly pénal in 
character, and abates on the death of the défendant, and cannot be re- 
vlved against his légal représentatives. 

At Law. On motions to revive actions. 

Henry L. Burnett, U. S. Dist. Atty., and Arthur M. King, Asst. 
U. S. Atty., for the motion. 
Kellogg, Rose & Smith, opposed. 

BEOWN, District Judge. The above four actions were com- 
menced in 1893 and 1S94 on account of the fraudulent undervalua- 
tion of varions consignments of imported goods, amounting alto- 
gether to upwards of $80,000. The goods having been delivered to 
the défendant, the above suits were brought under the ninth section 
of the act of congress of June 10, 1890, for the forfeiture of the 
value of the goods. The défendant died in April, 1899, and his son 
Lester H. Riley having been appointed administrator, the plaintiflf 
now moves that said actions be revived against the administrator. 

The présent case cannot be distinguished from that of U. S. v. De 
Goer (D. O.) 38 Fed. 80, in which this court held that pénal actions, 
like the présent, abate with the défendant'» death and cannot be 
revived against the executor or administrator. The principles of that 
décision were applied and acted upon in thèse same cases on a previ- 
ous motion to set aside the summonses. U. S. v. Riley (D. G.) 88 Fed. 
480. In both cases it was considered that the préviens décisions of 
the suprême court, particularlv those in Schreiber v. Sharpless (D. G.) 
17 Fed. 589, 110 U. S. 76, 3 Sup. Ct. 423, 28 L. Ed. 65, and Boyd v. 
U. S., 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746, were décisive that 
pénal actions of this kind, for the recovery of a penalty or forfeiture, 
are abated by the death of the défendant. 

A distinction is sought to be raised in the présent case founded 
upon the décisions cited in the case tirst above referred to (Hambly 
V. Trott, 1 Cowp. 376; U. S. v. Daniel, 6 How. 11, 13, 12 L. Ed. 323; 
Jones V. Van Zandt, 4 McLean, 604, Fed. Cas. No. 7,504), to the effect 
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that where a benefit bas accrued from thé tort to the wrongdoer's 
estate an action will lie for the property or benefit received. But in 
the ôrst of thèse cases, Lord Mansfleld expressly says, 

"So far as the tort goes, an exécuter will not be liable; • * • but so far 
as the act of the pffender Is bénéficiai, bis assets ought to be answerable and 
bis exécuter shall, theréfore, be charged." 

To the same eflect are the subséquent cases. 

This doctrine does not, however, help the présent actions, since 
tbey are not to récover duties, or for benefits to the estate, but for the 
forfeiture of the whole value of the importations. By means of thé 
fraudulent undervaluation, a certain sum was no doubt saved to the 
défendant from the duties which ought to hâve been paid, and would 
hâve been paid to the govemmeût upon a proper valuation of the 
goods; but the amount of duties thus saved is but trifling in com- 
parison with the value of the goods which was forfeited, and for 
which the above actions are brought. The administrator may be 
liable to the govemment for the amount of duties thus saved. It is 
not necessary that I should exapiine further into that question, or 
décide upon it one way or the pth^er. The présent actions not being 
actions for duties, but for a forfeiture alone, the govemment must 
either recover, as in an action of debt, the whole value of the goods 
forfeited, or nothing. Such actions, it seems to be well settled, can- 
not be revivèd. 

Motion denied. 



VOLK V. B. Fi STURTBVANT CO. 
(Circuit Court of Appeals, First Circuit October 19, 1900.) 

-i No. 334 . : 

Mabteb and SEBTArr'T—'lNJDRTOF Servant— AssuMbd Risk. 
' An employé, a part of whose duty for morethan two years had been to 
sweep and clean out the bottoça of^an elevator shaft several times a week, 
who was InJlured, while perforrç^njg such duty, by the descent of the car 
upon Ijim, must be held to hkve àSsumed the risli of such injury, where 
the danger was obvlote,; àind no change had been madé in the mode of 
operatihg the elevator diiring the tlme of his employment. Smith v; Balier 
[1891] App. qp^i 825, doubted. 

In Error to the Circuit Court of the United States for the District 

• For former opinion, çee 39 O. 0. A. 646, 99 Fed. 532. 

Edward H. Savary, for plaintiff in error. 

Walter B. Farr and M. F. DicMnson, Jr., for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This Is a suit at common law, wherein 
the circuit court directed a verdict for the défendant, and the plain- 
tiff thereupon sued out this writof error. The suit was commenced 
by Lawrence Esch, who afterwards deceased, and the présent plain- 
tiff intervened as administratrix of his estate. The first count in 
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the déclaration, omitting the allégations of the détails of tte injuries 
done, reads as follows: 

"And the plaintîffi says that on December 5, 1898, he was In the employ 
of the défendant as a workman, and, in the regular Une of hls duty, was in 
the bottom of an elevator well, and cleaning It eut, at the works of the défend- 
ant, sltuated in that part of Boston, in said district, called 'Jamaica Plain'; 
that it was the duty of the défendant to reasonably protect hlm in his work; 
that the défendant failed in this duty, in that at said time and place it negli- 
gently failed to reasonably provide that he should be protected from the ele- 
vator car, which ran in said elevator well, coming down upon him when he 
was rightfuUy at the bottom of said elevator well, and injuring him, in consé- 
quence of which the said elevator car did come down upon him at said time 
and place, while in the exercise of due care, and he was shocked, brulsed, 
hurt, and Injured thereby." 

There are other counts, but they only state the same cause of action 
in somewhat différent phases; and, in view of the conclusions which 
we hâve reached, the flrst suiïïciently states the plaintifPs conten- 
tion, and describes the utmost that she can claim with référence to 
the matters of fact to be deduced from the proofs in the case. It 
appears that Esch had been in the emplojment of the défendant 
as a sweeper and cleaner about two years and a half prior to his 
injury, and that it was a part of his duty to clean ont several times 
a week underneath the elevator car at the place where he was in- 
jured. The proofs show no condition of affairs leading up to his 
injury which was not within the observation and appréhension of 
any man of ordinary understanding. It also appears that the ele- 
vator car and its appurtenanees, and the manner in which it was 
operated, were, at the time he was injured, in ail respects the same 
as they had been during the time that Esch had been employed as 
sweeper and cleaner, and that there were no circumstances which 
prevented Esch from fully observing the conditions as they existed 
at the time of the injury, and had existed. Therefore the case 
cornes plainly within the rules with référence to the assumption 
of risks by employés, of which a late statement is in Kailway Co. v. 
Archibald, 170 U. S. 665, 672, 673, 18 Sup. Ct. 777, 42 L. Ed. 1188. 

The plaintiff in error undertakes to except this case from the 
gênerai rules on the alleged grounds that this was not a risk of the 
kind which the servant assumes, because; it was one from which 
Esch could not hâve protected himself, and the master might hâve 
guarded him, while it is only those risks which can be obviated by 
a reasonable measure of précaution which are assumed. The facts 
of the case do not support a claim that it was impossible for Esch 
to hâve protected himself. The rules as to the assumption of risks 
by employés hâve been several times quite fully stated by the suprême 
court,— with the rest, in Tuttle v. Eailway Co., 122 U. S. 189, 195, 7 
Sup. Ct. 1166, 30 L. Ed. 1114; Railroad Co. v. McDade, 135 U. S. 
554, 570, 10 Sup. Ct. 1044, 34 L. Ed. 235; and Eailway Co. v. Archi- 
bald, already referred to, — and, while there are admitted exceptions 
to those rules, the suprême court has recognized none as claimed by 
the plaintiff in error. Indeed, in many cases on this topic passed on 
by that court, in which the défense of assumption of risks by the 
employé was maintained, the circumstances were such as to hâve 
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required extceine care on thé part ôf>tlie employé. In this partic- 
ular thé plaintiff relies on Smith v. Baker [1891] App. Cas. 325; 
but in McPeck y. Pailroad Co., 25 C, C. A, 110, 79 Fed. 590, 593, 
we held thatthe mie of that case ia certainly net that of the fédéral 
courts. We'may also add that in McPeck v. Eailroad Co. the em- 
ployé of the défendant was working on the defendant's track, and 
was injured tiy a passengei" train which was late. The circumstances 
of that case, and the principles applicable to them, defeat the plain- 
tiff in error, although it was not tiiere necessary that they should be 
fully stated, 

Ihe plaintiff in error also relies on an exception to the refusai 
of the circuit court to admit évidence in her behalf to the effect that 
a swinging guard or fence might hâve been used, of a character 
which would hâve protected Esch from liability to injury; but the 
witness had aiready testified that such a guard was not in use in out- 
side elevators, t:6 which class thé élevator hère in question belonged, 
thus bringing the évidence offered within ouï observations made with 
regard to Mather v. Billston, 156 U. S. 391, 399, 15 Sup. Ct. 464, 39 
L. Ed. 464, in Whitney v. Eailroàà Co. (C. O. A.) 102 Fed. 850. How- 
ever, we heed not consider this further; because the évidence, if 
admitted, would not hâve availed the plaintiff in error, under the 
raies which we hâve citèd rëlâting to thé assumption of risks by 
employés. 

The judgmént of the circuit court is afannéd. 



DTryiVIEE T. FRENOH et al. 

(Circuit COTirt of Àppeals, Seventh Circuit. June 18, 1900.) 

No. 660. 

i. LiBEIr— GrAVAMEN OF; ACTION— StTFFICIBNCT OF DECLARATION. 

The gravamen of an action for Ubel Is not the Injury to the plalntlff's 
feellngs, but damage to hls réputation In the eyes of others, and a déc- 
laration Is Insufflclent whfch falls to show that the alleged llbelous article 
was understood by Its rèaders to rèfer to the plaintiff. 
2. Samb—-Pleading— Office of IjsInuendo. 

In a déclaration for Ubel, where the alleged llbelous publication does 
not show on its face that it has référence to, plaintiff, facts extrinsic to 
the article, necessary to Idèntify hlm as the pérson referred to, cannot be 
èmbodied in an innuèndo. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The action in the court below was In case for damages growing out of the 
publication of an alleged libel. The déclaration Is as foUows: 

"A. Devin Duvivler, plaintiff In this suit, by hls attorney, Kenesaw M. 
Iiahdis, complalns of Florence French and Musical Courier Company, a cor- 
poration, etc., défendants, oï a plea of trespass on the case. 

''For that thé said plaintiff Is a subject of Her Brittanie Majesty, the 
.Quéen of Bngland,. and the said défendant, Florence French, is a citizen and 
r,esldent of the Sta,te of Illinois, and. the said ; Musical Courier Company is 
a corporation organi^ed and exlsting under and by yirtue of the laws Of 
the State of New York, and iS a citizen and résident of said last named statè. 

"And for that whereas, the plaintiff, from, to-wit: thé year A. D. 1872, 
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until the year A. D. 1891, was continuously engaged In the clty of London, 
Englandj in the practice of hls profession as a teaeher of the art of slnging, 
and the plaintiff did, during said perlod and until the plalntlfE removed from 
said City of London, hâve as pupils, studying the art of singing, under the 
direction of the plaintifï, a large number of women and girls. 

"And for that whereas, the plaintiff, from, to-wit: the month of October, 
A. D. 1891, to the présent time, has been continuously, and now is engaged 
in the practice of his profession, as a teaeher in the art of singing, in the 
city of Chicago, In the State of Illinois, and the plaintiff, during the said 
period last aforesaid, has had, and now has, as pupils studying the art of 
singing, under the direction of the plaintiff, a large number of women and girls. 

"And for that whereas the plaintiff, before, and at the time of, the com- 
mitting by the défendants, of the several grievances hereinafter mentioned, 
was a person of good name. Crédit and réputation, and deservedly enjoyed 
the esteem and good opinion of persons seeking Instruction In the art of 
singing and of his neighbors and other worthy citizens of this state; yet 
the défendants, well knowing the promises, but wickedly and maliciously In- 
tendiug to injure the plaintiff and to brlng hlm into public scandai and 
disgrâce, on to-wit: the eighth day of September, A. D. 1897, at, to-wit: the 
District and Division aforesaid, wickedly and maliciously did compose and 
publish and cause to .be composed and published of and concerning the 
plaintiff In a certain newspaper, called the Musical Courier, whereof the de- 
fendant, Florence French, was then and there the reporter and correspond- 
ent, and whereof the défendant, Musical Courier Company, was then and 
there the publisher and proprietor, a certain false, scandalous, malicious de- 
famatory and libelous article contalnlng (among other things) the false, scan- 
dalous, malicious, defamatory and libelous matter foUowing, of and concern- 
ing the plaintiff, that is to say: 

" 'Curiosity led me (meaning the défendant, the said Florence French,) to 
peruse the pamphlet entitled 'Some Remarks on the Voice' (meaning a lecture 
delivered by the plaintiff and published by the plaintiff in pamphlet form). 
It is merely a reproduction of the salient points of a lecture given at the 
Illinois Music Teachers' Convention. The remarks are such as found In 
any ordinary publication treating of singing and appear to be copled Ver- 
batim. The only raison d'être for this pamphlet is evldently the oppor- 
tunity it offiers for a vile gratuitous Insuit and wholesale abuse of a very 
estimable, conscientious, talented teaeher, who is no disciple of quackism— 
Mr. Karleton Hackett (meaning and intendlng thereby to imply and charge 
that the plaintiff was, and is, a disciple of quackism.) 

"'This well-known teaeher happens to enjoy the respect and esteem of 
those who understand honesty and scrupulousness (meaning and intendlng 
thereby to charge and imply that the plaintiff does not understand honesty 
and scrupulousness); moreover he, (meaning Mr. Karleton Hackett) is a gentle- 
man, a state of being which it is possible the author (meaning the plaintiff) 
of the voice remarks cannot appreciate (meaning and intendlng thereby to 
charge that the plaintiff was not, and is not, capable of conducting himself 
In a polite and gentlemanly manner and that the plaintiff did not, and does 
not, eonduct himself in a polite and gentlemanly manner and that the plaintiff 
was not, and is not, capable of conducting himself with proprlety and that 
the plaintiff did not, and does not, eonduct himself with proprlety). I (mean- 
ing the said Florence French) notice that in the préface of this pamphlet 
(meaning the pamphlet so published by the plaintiff as aforesaid) that this 
erstwhile teaeher (meaning the plaintiff) at a famous London Sehool (mean- 
ing the Royal Aeademy of Muslc) says he (meaning the plaintiff) has 'found 
it very necessary to modify one's Buropean notions as to the relations exist- 
ing between masters— no, teachers and pupils. This remark (meaning "he 
has found it very necessary to modify one's Buropean notions as to the rela- 
tions existing between masters— no, teachers and pupils") may be indorsed 
■with the remark that this discovery is very bénéficiai for the pupils. Possibly 
had the discovery been made earlier Chicago would now possess one singing 
teaeher the less and London one singing teaeher the more,' (meaning and 
intendlng thereby to charge that the plaintiff' s eonduct towards his pupHjs 
during the plalntiff's professional labors, as teaeher of the art of singing In 
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the elty o( Loiidon, Bngland, as aforesald, was improper and Immoral, and 
meanlng iind Intendlag tliereby to charge that the plaintlff's relations to hl» 
pupils durlng the pialntlffs professlonàl labors as teacher of the art of sing- 
Ing In the sald elty bf London as aioresaid, were Improper and immoral, and 
meanlng and intendlng thereby to charge that the plaintiff's conduet towards 
hls sald pupils and that the plaintiff's relations to and with his sald pupils 
durlng the plaintlffl's professlonàl labors, as teacher of the art of singing in 
the elty of London as aforesald, were so Improper and immoral, that It be- 
came, and was necfessary for the plalntlff, by reason of sald alleged improper 
and Immoral conduet ànd relations as aforesald, to abandon his professional 
labors as sueh teacher aforesald in the elty of London aforesald, and to leave 
and go away from sald elty of Londoh). 

"By means whereof and the commlttlng of whlch sald several grievanees 
by the défendants the plalntlfC has been, and Is, greatly Injured In hls good 
name and réputation and brought Into public scandai and disgrâce and has 
been, and Is otherwlse Injured, to the damage of the plaintIfC of ten thou- 
saiid ($10,000) dollars. . 

"ïherefore he brlngs hls suit," etc. 

To thlS déclaration the défendants In error flled a gênerai demurrer, which 
demurrer was, by the circuit court, sustained; and upon this action of the 
circuit court, sustaining the demurrer, the error relled upon to reverse the 
case Is predlcated. 

Kenesaw M. Landis, foi plaintiff In error. 
Sigmund Zeisler, for défendant in error. 

Beforé WOODS and GBOSSGUP, Circuit Judges, and BUKN, Dis- 
trict Judge. 

After the foregôing statemént of the case, GEOSSCTJP, Circuit 
Judge, deliver^d the opinion of thé court, as foUows: 

The gravanïèn of an action for libel is not injury to the plaintiff's 
feelings, but damage to his réputation in the eyes of others. It is 
not suflScient, thetefore, that the plaintiff should understand himself 
toi be rpf erred to in the article, Jt is necessary, to constitute libel, 
that others thân the plaintiff should be in a position to understand 
that the plaàntiff is the person referred to. 

The article upon which the action in the court below was based, 
«tripped of innuendos, and of 'Hlérihents in the way of inducement, 
is as follows: 

"Ourloslty led me to perusè the' pamphlet entltled 'Some Remarlis on the 
Voice.' It Is merely a reptioductlon of the sallent points of a lecture given 
at the Illinois Muslc Teachéra' Convention. The remarks are such as found 
In anyordinary publication treatlng- dtslnglng, and appear to be copied Ver- 
batim. The only'i raison d'être for thls pamphlet is evidently the oppor- 
tunlty It ofiCers for a vile, gratultoua insuit and Wholesale abuse of a very 
estimable, consclentlous, talented teacher, who Is no disciple of quackism, 
Mr. Karleton Hackett. \' 

"Thls well-known teacher happens to énjoy the respect and esteem of those 
who understand honesty and scrupuloosness; moreover, he is a gentleman, 
a State of belng which it Is possible the author of the 'Voice Eémarks* cannot 
appreclate. I notice- that ln.4he préface to thls pamphlet this erstwhile 
teacher at a famoùs London school, says he has 'found It very necessary to 
modlfy one's Buropean notions as^ té the relations exlstlng between masters— 
no, teachers and pupils.' ' This remark may be Indorsed with the remark 
that the discovery is very beneflolal for the pupils. PosslWy had the dis- 
covery been made earlier, Chicago would possess one singing teacher the 
Iqss and London one singing teacher the more." 
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The article in thèse words, and in thèse words alone, went to the 
readers of the Musical Courier. It contains in itself no guide to the 
identity of the person spoken of, except that, -whoever he was, he 
was the author of the pamphlet named ; and the inf erence derivable 
from the statement that the pamphlet is a reproduction of a lecture 
given at the Illinois Music Teachers' Association ; and that its author 
was formerly a teacher in a famous London school, and is now a 
teacher of singing in Chicago. 

It is averred in the inducement that the plaintifE was formerly a 
teacher in a London school, and is now a teacher of singing in Chi- 
cago; but this alone is not sufiScient to identify the plaintifE with 
the person spoken of, for in a city of the size of Chicago there may 
be many singing masters who formerly were teachers in London 
schools. , 

No facts are averred disclosing that any reader of the Courier 
had ever heard of the pamphlet, or of the lecture, or that any one, 
not even its publishers, knew that the plaintifE was the author of 
the pamphlet. Indeed, it is not averred that the plaintifî was the 
author of the pamphlet. The article, therefore, furnishes no knowl- 
edge that may be said, either directly or by reasonable inference, to 
lead up to the identification of the plaintiff with the person spoken 
of in the article; and the déclaration contains no averment of knowl- 
edge, extrinsic to the article, that may, with reasonable certainty, 
connect the article with the plaintifE. For ail that appears on the 
face of the déclaration, the readers of the article in the Courier may, 
each and ail, hâve reasonably supposed that the article referred to 
some one other than the plaintiff. 

It is true that the déclaration avers that the defamatory language 
wafï used of and concerning the plaintifE, but, as has already been 
said, it is not enough, to constitute libel, that the plaintiff knew that 
he was the subject of the article, or that the défendants knew of 
whom they were writing; it must appear upon the face of the déc- 
laration that persons other than thèse must hâve reasonably under- 
stood that the article was written of and concerning the plaintiff, 
and that the so-called libelous expressions related to him. 

It is true, also, that in an innuendo it is stated inferentially that 
the pamphlet was originally a lecture delivered by the plaintiff, and 
by him published in pamphlet form; but an averment of fact ex- 
trinsic to the article, and essential to an identification of the article 
with the p«rson complaining, cannot be embodied in an innuendo. 
13 Enc. PI. & Prac. 54. 

The office of an innuendo is to deduce inferences from premises 
already stated, not to state the premises themselves. An innuendo 
is not an issuable averment. Facts extrinsic to the article, and es- 
sential to a reasonable identification of the plaintiff with the person 
referred to, must be set out in the inducement. Id. 52 ; McLaughlin 
V. Fisher, 136 111. 111-116, 24 N. E. 60. 

Let this whole article be read without knowledge that the plain- 
tiff was the author of the pamphlet, or without knowledge of the 
facts reasonably Connecting the plaintiff with the authorship of the 
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pàidpMet, and nO'flaé wotiM kiiow that tiie plaintiffi was the person 
refteed to in the ârtictei This want of information, in the absence 
of the èJBsential intPOdnctory averment, must be assumed to hâve 
been the state of mind ôf the readers of the article. 

For thèse reasons, we see no error in the ruling of the Circuit 
Court sustaining the demurrer, and it is, therefore, afarmed. 



HARDBR & HAFHR COAL MIN. 00. OF SULLIVAN COUNTY, IND., v, 

SCHMIDT. 

(Cnretilt Court of Appeals, Seventh Circuit. Octobèr'2, 1900.) 

No. «Si, 

1. Mastbb AMD Servant^ iNjûRTOP Servant— jObvious Danger. 

Where the condition of the roof lu. ,f coal-mine entry was called to 
the attention of the superlntendent, who dld not regard it aadangerous, 
and dlsèuftded the employé who spokè of It from bis appréliension, the 
ownet éannot clalm that the^ danger was so obvious that an employé who 
was injured by the falling ot the roof either assumed the risk or was 
gullty of eontfibutoyy négligence, 

2. Samb— UîtSAFB Place— MiïrkR&.; 

A nilner whb Is permltted by bis employer, either expressly or Im- 
pliedly, to go to a certain place in the mine, and there recelves injuries 
from causes ' of which' hé had no préviens knowledge; but which were 
known to the employer, and should, in compliance wlth his duty to pro- 
vide a reasonably safe place for bip employés, bave been obvlated, may 
rec-over from the master for such Injuries. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The défendant In error was the plaintiff ïn the court below, and obtained 
a verdict and judgment agalnst the plaintiff in error, défendant below, in 
the sum of two thousand elght hundred and nlnety-flve dollars damages for 
Personal iDjuries received by the défendant In error In the mines of the 
plaintifC. in error. The principal error relied upon Is that the court refused, 
at the conclusion of the testlmony, on motion of the plaintiff in error, to in- 
struct the Jury to flnd a verdict for the plaintiff In error. 

The évidence Was somewhat contradlctory, but the facts found by the ver- 
dict of the jury, upon the instructions given, and supported by a sufflclent 
weight of évidence, may be stated as folio ws:', 

The plaintiff in error was, on the 20th of Pecember, 1894, a corporation 
under the laws of Indiana, conductlng a coal mining business In Sullivan 
county In that- state. * 

The gênerai plan of the mines, so far as it need be considered, Is, In sub- 
stance: A long horizontal passageway called the "main entry" runs north 
and south past the foot of the holsting shaft. This passageway is used for 
drawing cars of coal to the shaft. Other similar passageways used for the 
same pm-pose are eut at right angles to the main entry or passageway, and 
they also run In a horizontal direction, and the coal cars are drawn in them 
from the "rooms" where the miners excavate the coal, over to the main 
entry, where they turn and traverse the main entry to the holsting shaft. 
Thèse latter passageways, which run east and west, or at right angles to the 
main passageway or entry, are high enough for a man to walk In and wide 
enough for cars to be pulled through, averaging from six to nine feet in wldth. 

From thèse east and west passageways the miners bore into the coal veins 
at regular intervais or distances along the passageway, and malie what are 
called "rooms." The room is made by excavating or removing the coal, and 
it is In thèse rooms that the actual mining work of dislodging coal is per- 
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formed. Before thé room Is made, there Is a pièce of technlcal work per- 
formed called "turnlng the room," which means making a doorway from 
the passage into the room. This is done by picklng or blastlng a hole about 
four feet wlde and four feet Mgh into the side of the passageway, a dis- 
tance of about six feet. When the miner clears out such a hole he inay then 
remove the coal lying beyond and open up the area called the "room." 

Sections 7472 and 7479 of the Mining Act of Indiana (Burns' Rev. St. 1S94) 
are as follows: 

"7472. Duties of Bosses.— That the mining boss shall visit and examine 
every working place in the mine at least every alternate day while the miners 
of such place are, or should be at work, and shall examine and see that each 
and every working place is properly secured by props or timber, and that 
safety in ail respects is assured, and, when found unsafe, he shall order and 
direct that no person shaU be permitted in an unsafe place, unless it be for 
the purpose of making it safe. He shall see that a sufiicient supply of props, 
caps and timber are always on hand at the miners' working places. He 
shall see, also, that ail loose coal, slate and rock overhead wherein miners 
hâve to travel to and from their work are carefully secured." 

"7479. Mining Boss— Duties.— That in order to secure the proper ventila- 
tion of each coal mine, and promote the health and safety of the persons 
employed therein, the owner, operator, agent or lessee shall employ a com- 
pétent mining boss, who shall be an experienced coal miner and shall keep 
a careful watch over the ventilating apparatus and the air ways, and shall 
see that, as the miners advance their excavations, ail loose coal, slate and 
rock overhead are carefully secured against falling therein on the traveling 
and airways. He shall measure the air current at least once a week at 
the inlet and outlet, and at or near the face of the entries; he shall keep a 
record of such measurements which shall be entered in a book kept for that 
purpose, the said book to be open for the inspection of the mine inspector. 
He shall, also, on or about the first day of each month, mail to the inspecter 
a true copy of the air measurements given, stating, also the number of per- 
sons employed in or about said mine, the number of mules and herses used 
and the number of days worked in each month. Blanks for this purpose 
shall be furnished by the state to the inspector and by the inspector to each 
mine boss." 

In the opération of thèse mines the miners were paid sixty cents a ton 
for the coal mined and loaded, and two dollars for turnlng the room. In a 
gênerai way, a miner, with his help or buddy, worked a room, each other 
miner, with his help or buddy, working some other room; but occasionally 
a miner had more than one helper, especially when he wished to help one 
who was waiting for a place as an employée. 

The plaintifC, Herman Schmldt, was a practical coal miner ot about twenty- 
four years expérience, but had been employed in the defendant's mine for 
about two weelvs. With his buddy. he was engagea in mining coal from 
one of the rooms. 

On the day when the accident occurred the mine was shut down to such 
an extent that there could be no service of the coal cars. At the breakfast 
table that morning Schmidt was told by another miner, Ferdinand Yochem, 
that Yochem was about to start a new room about a thousand feet dis- 
tant from the room assigned to Schmidt. and that if Schmidt and his buddy 
would help in turnlng this new room, the two dollars would be divided be- 
tween them. To this Schmidt agreed. They went separately to the mine, 
the superintendent having been told by Schmidt that he was going to his 
room to finish picklng up some loose coal, so that the room would be ready 
for the cars when they started again; and having been told by Yochem 
that he was going to the place assigned for the tiu-ning of the new room. 

There was some dispute on the trial whether the superintendent bad been 
told by Yochem that Schmidt would assist him in the turnlng of the room. 
The testimony of Yochem on that subject was as follows: 

"Q. Did or did you not hâve any conversation with the superintendent 
about whom you should hâve to help you?" 

"A. Well, I said to Lawrence [the superintendent] I take Fenger [Yochem's 
buddy] with me to this place and he said ail right." 
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"Q. Ton sa!d nothlng about Sdmildtî Dld yon say anythlng to him about 
Schmldt or Neurothî" 

"A. Yes, I told hlm in the momlng I go down, I said to Schmldt and Neu- 
rpth you got lots of coal, you eome down and help me in my place, and he 
said ail right, I hâve nothlng agalnst it." 

"Q. When you were talklng with the superintendent was Schmldt thereî" 

"A. No, sir, Schmldt he waa away before me at the boarding house." 

The instructions glven to the jury by the court upon this point were as 
followff: 

"If you belleve from the évidence that the plalntlff was engaged by the 
défendant to work In Its mine In a certain room, and that the duties of the 
plaintifif dld not call hlm to asslst Yochem and Fenger, then the Court In- 
structs the Jury, that, unless they further believe from the évidence, that 
plalntlff was authorlzed or permltted by the défendant or some servant of 
the defendant's In charge and authority over the jilaintlfC to go to the place 
where he Was injured, and that the condition of such place was vmknown 
to the plaintifif, then the jury should flnd the défendant not guilty." 

"The Court Instructs the jury that if you believe from the évidence, that 
Herman Schmldt went to the place where Yochem and Fenger were at work, 
to ald thèm in flrlng the shot, wlthèut any instruction or authority or per- 
mission, expressed or Implled, from the défendant or Its duly authorlzed 
agent, to go there, and was injured by reason of hls going there to assist in 
firing such shot, or to see that the same was afterwards properly fired, then 
the Court instructs you as a matter of law, to flnd the défendant not guilty." 

There was no timbering or other protection to the passageway of the 
mine, and none at the place where the new room was to be turned. Imme- 
diately -above this point was a fissure or seam in the ceiling of the passage- 
way of such a nature that a portion of the rock In the seam was supported 
by the pièce of the wall whlch was to be blastçd away to make the door- 
way. The danger Imminent from this fissure could hâve been avoided by 
the putting in of appropriate timbers. Yochem and the mine boss talked of 
this rock the day before, Yochem saylng that the place "looked no good," 
but the mine boss saylng that it could not fall down; that It was solid rock. 
Schmidt's attention, so far as the évidence goes, was not called to this fissure. 

After doing a little work, on the morning of the injury, in hls own room, 
Schmidt and hls buddy went to thé place where Yochem proposed to turn 
the new room. The blast was set, and Yochem and Schmldt, with thelr 
buddies, withdrew until It was flred bff. Shortly afterwards they returned, 
Schmldt being In advance, when the rock overhanging the seam fell, and 
cau'sed the Injuries for whieh the action was brought. Had the gangway at 
this place been properly timbered, the rock would not hâve fallen. 

Some of the counts of the dëclaration proceed upon the common law obliga- 
tion of the mining company to furnish a safe place in which the employées 
may work, and some of them upon the spécial statutes hereinbefore set ont. 

The bill of exceptions does not show that any exceptions were taken, 
after instructions, before the wlthdrawal of the jury, and the brlef flled by 
the plaintiîï in error does not set ont speclfically any instructions given, or 
Instructions refused, or any évidence admltted, or évidence ruled ont, upon 
whlch error Is predicated. 

0. W. Dynes, for plaintiff in error. 
Cyrus J. Wood, for défendant in error, 

Before WOODS and GROSSCUP, Circuit Judges, and BUNN, Dis- 
trict Judge. 

After stating the facts as above, Q-EOSSOUP, Circuit Judge, de- 
lirered the opinion of the court, as follows: 

Indisputably the plaintiff in error was bound by law to furnish to 
its employées safe gangways and working places. The statutes of 
Indiana are, in this respect, only supplemental to the common law 
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obligations. If, as the jury found, the plaintiff in error failed in 
the performance of this duty, causlng the injury for which tlie ac- 
tion is brought, the action is maintainable, unless Schmidt was 
there without invitation, or had notice of the dangerous character 
of the place. The two inquiries thus suggested constitute the fight- 
ing ground of this case. 

The évidence discloses that the imminence and nature of the dan- 
ger was called to the attention of the mining boss by Yochem; that 
Yochem was assured that his appréhensions were unfounded; and 
that Schmidt had no knowledge of their existence. Whatever may 
be the exemption of the employer from liability for injuries caused 
by a danger that is obvions to the injured, such exemption will not 
be accorded where the nature of the menace is so uncertain as to 
cause discussion between the employées and the employer, with the 
resuit that the employer dissuades the employée of his appréhension ; 
and especially so where the particular employée injured is without 
any knowledge of its existence. This disposes of the question of con- 
tributory négligence, and of any question growing out of the assump- 
tion of risk by the défendant in error. 

It is not necessary, in this case, to détermine, as a matter of law, 
growing out of his gênerai employment, whether Schmidt was, at 
the place and time of the injury, within the protection of the gên- 
erai rule imposed upon employers to provide a safe place for their 
employées. The jury found, as a matter of fact, that Schmidt was 
présent by the permission, either express or implied, of the super- 
intendent. The évidence was somewhat uncertain whether the super- 
intendent told Yochem, on the morning in question, that Schmidt 
might assist him. Yochem was an illlterate witness, and his answer 
might be interpreted to mean, either that he had told Schmidt to help 
him, and Schmidt said it was ail right; or that he had told the super- 
intendent that he had so told Schmidt, and the superintendent had said 
it was ail right. But there is testimony of no uncertain kind that 
Yochem was permitted more than one helper, and, therefore, Schmidt 
was présent, on the morning in question, under this gênerai permis- 
sion. The instructions of the court upon thèse issues were certainly 
as favorable as the plaintif? in error could demand, and we can see no 
reason why the verdict of the jury should not now be controlling. 

The case made out, then, is that of an employée, permitted by the 
employer to go to a certain place in the mines, and there receiving 
injuries from causes of which he had no previous knowledge, but 
which were known to the employer, and which should, in compliance 
with its duty to provide a safe place to work in, hâve been obviated. 
Such a case is, of course, maintainable. 

The judgment will be afflrmed. 
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WHITTLB et al. v. ST. LOUIS & S. F. RT. CQ. 

(Circuit Court, W. D. Arkansas. October 22, 1900.) 

CosT — Leave to Sûb in Forma Paupbris— Fbderai, Statuts;. 

Before a fédéral court should permit an action to be prosecuted In 
forma pauperls, under Act July 20, 1892 (27 Stat. 252), it should be rea- 
sonably satisfled that plaintiff Is likely to recover somethiiig by bis action; 
and where an action bas been once tried, and a judgment for plaintiff 
reversed by tbe appellate court, which held that on the évidence adduced 
a verdict shbùld bave been dlreéted for défendant, leave will not be 
granted the plaintlfC to continue the action as a poor person, under such 
statute, unle$s a showlng Is made that some new évidence will be pro- 
duced on ànother trial. 

On Motion by Plaintiffs for Leave to Continue Suit as Poor Per- 
sons. 

In 1898 this action was instltuted to recover damages for the death of the 
husband and father of plaintlfCs. A trtal was had, and a judgment entered on 
the verdict of a jury for the sum of $8,000. The cause belng removed by writ 
of error to the United States circuit court of appeals for this circuit, that 
court reversed the judgment of the court below; the majorlty of the court 
holding: "The circuit court erred, we thlnk, in refusing, upon the teetimony 
contalned in this record, to charge the jury, as it was requested to do, that 
the deceased was gullty of contrlbutory négligence, and that there could be 
no recovery for that reason." Eailway Co. v. Whlttle, 40 U. S. App. 23, 20 
C. C. A. 196, 74 Fed. 296. After the entry of the mandate ot the court of ap- 
peals, plaintiffs flled this motion In the court below to be permitted to con- 
tinue the prosecutlon of this action as poor pèrsons. The affldavit accom- 
panylng the pétition, and upon whlch it is based, does not allège that plain- 
tiffs bave any new évidence, but only "that they believe that they are enti- 
tled to the redress sought by thelr suit," and also that "they are too poor to 
pay the costs of the suit, or to glve security for the same." 

Ira D. Oglesby, for the motion. 
B. R. Davidson, opposed. 

TKIEBEE, District Judge (after stating the facts). The act of 
congress of July 20, 1892 (27 Stat. 252), provides: 

"Any citizen of the United States, entltled to commence any suit or action 
in any court of the United States, may commencé and prosecute to conclu- 
sion any such suit or action without being required to prepay fées or costs, or 
glve security therefor before or after brlnging suit or action, upon flling in 
said court a statement under oath, in wrlting, that, because of hls poverty, he 
is unable to pay the costs of said suit or action whlch he Is about to com- 
mence, or to glve security for the sairie, and that he believes he Is entltled to 
the redress he seeks by such suit or action, and settlng forth briefly the nature 
of hls alleged cause of action," 

It îs unnecessary to détermine in this cause whether, as contended 
by counsel for défendant, it is not too la te to file a pétition for leave 
to sue in forma pauperis, after the cause has been triéd once, and upon 
error reversed by the appellate court, as the pétition must be refused 
on other grounds, about which there can be Ilttle controversy. Sec- 
tion 4 of the act pro vides : 

"The court may reque&t any attorney of the court to represent such poor 
person, if it deems the cause worthy of a trial, and may dismiss any such 
cause so brought under this act if it be made to appear that the allégation of 
poverty is untrue, or If said court be satisfied that the alleged cause of action 
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Is frivolous or màllcious. Jucigment may be rendered for costs at the con- 
clusion of the suit, as in other cases: provided, that the United States siiall 
net be Uable for any of the costs thus Incurred." 

This clearly demonstrates that, before such leave will be granted, 
there must be some kind of a showing made to the court that there 
is reasonable cause to believe that, if permitted to prosecute the suit 
in fonna pauperis, the plaintiff is likely to recover something by his 
action. Whelan v. Railroad Co. (C. G.) 86 Fed. 219; Brinkley v. 
Eailroad Co. (C. C.) 95 Fed. 345, afarmed by the United States cir- 
cuit court of appeals for the Sixth circuit in 40 C. C. A. 689, 100 Fed. 
1006; Columb v. Manufacturing Co. (C. C.) 76 Fed. 198. In the last- 
cited case the court, in construing this act, say, "In Tiew of the 
revisory powers vested by the fourth section, the clerk should not 
ordinarily assume to act under the statuts withont prior conférence 
with the court." 

While ordinarily, in cases of this kind, for damages resulting from 
the killing of a person by a railroad train, the question of liability 
should be submitted to a jury, and the court would not require a very 
strong showing of négligence on the part of thecompany,yet in view of 
the fact that the appellate tribunal, whose judgments are conclusive 
on this court, has held that, npon the évidence submitted at the trial 
of this cause, it was the duty of the trial court to direct a verdict for 
the défendant, it is the duty of plaintiffs, when applying for leave to 
retry the cause as poor persons to make some kind of a showing tend- 
ing to prove that some new évidence to establish such négligence on 
the part of the railway company as would warrant the submission of 
that fact to the jury would be produced at the next hearing. If no 
other évidence is to be introduced than was at the former trial, — and 
there is no allégation in the pétition that there would be, — the duty 
of the trial court would be, in obédience to the mandate of the ap- 
pellate court, to direct a verdict against the plaintiffs. Hence there is 
nothing before the court to warrant the belief that, if a new trial is 
had, plaintiffs could recover. The pétition is refused. 



In re BAKEB. 

^Circuit Court of Appeals, First Circuit. May 29, 1900.) 
No. 294. 

1. Bankruptct — Pétition for Rkvikw— Practich. 

A proceeding in the circuit court of appeals, under Banlir. Act 1898, § 
24b, to review proceedings of a district court, sitting in banliruptcy, in 
matter of law, is required by General Orders No. 37 to foUow as nearly 
as may be the raies of equity practice established by the suprême court; 
and the pétition must in some way set out enough of the ténor of tlie 
record in the district court to présent the issue of law which it seeliS to 
raise. 

8. Bame— Pabtibs. 

A circuit court of appeals cannot revise the proceedings of a district 
court in bankruptcy, on pétition therefor flled under Bankr. Act 1898, J 
24b, without an issue made and presented by parties who liave a sub- 
stantial Interest in the eontroversy, or at least without a proper oppor- 
tunity given therefor; and, where it appears that a creditor against 
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whom a petlOopifor iieview la flled bas no longer any Interest In the 
question sought to be raised, the pétition will not be heard until other 
credltors who ma:y liave an interest ^ebcought in by proper notice. 

Pétition for Berision of Proceedings of the District Court of the 
United States for the District of Massachusetts, in Bankruptcy. 

Benjamin H. Greenwood, for petitiôner. 
Byron B. Johnson, for défendant. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

P'IJTNAM, Circuit Judge. This case was on the trial list for the 
Apn| session, and has been submitted on briefs. It is a pétition flled 
by Hargaret E. Baker against Byron B. Johnson, under section 24b 
of the bankrupt act approved on July 1, 1898 (30 Stat. 553), for a re- 
vision of the proceedings of the district court for the Massachusetts 
district rsitting in bankruptcy. An answer was put in by Johnson, 
and the pétition and answer constitute the whole case before us. 
By the tenus of the statute, the proceeding in this court is in equity, 
and it must présent matter of law, and nothing else. By General 
Orders and Forms in Bankruptcy 37, 172 U. S. 666, 18 Sup. Ct. x., 
it must foUow, as nearly as may be, the rules of equity practice 
established by the suprême court. By a rule of this court entered 
on May 31, 1899, the time of pleading to a pétition is limited, and 
some other provisions in rrference to pleadings are made; but the 
rule contains nothing inconsistent with General Order 37. Although, 
under Equity Rule 26, the old prolixity is not required, yet, f ollowing 
the guidance of the recognized précédents for bills of review for 
alleged errors in law, this pétition should hâve presented, in some 
way, enough of the ténor of the record in the district court to enable 
us to perçoive the issue of law which it seeks to raise. This it fails 
to do. As, also, the answer does not admit unequivocally the alléga- 
tions of the pétition, this defect becomes fundamental. Under the 
circumstances, the record does not now présent an issue of law, as 
required by the statute. Consequently the submission on briefs must 
be annulled, the case stricken from the trial list, and the petitiôner 
must take proceedings to properly présent the issue of law intended 
to be raised, or the pétition must be dismissed. 

In addition to this, it appears by the answer tQ the pétition sup- 
plemented by the petitioner's suggestion of record, that Johnson, the 
respondent, has been paiij, and has no longer any interest in the con- 
troversy. If he was the éole créditer, the petitiôner has no longer 
any interest in the bankruptcy proceedings, and the pétition pré- 
sents only a moot question. At any rate, we cannot revise the pro- 
ceedings of the district côttrt without an issue made and presented 
by parties who hâve a substantial interest in the controversy, and 
who eau suitably represent it, or at least without proper oppor- 
tunity given therefor. Under thèse circumstances, before the case 
can proceèd further the petitiôner must apply for an order of notice 
on the creditors, if theré bé any, or on such of them as hâve an in- 
terest in the controversy^ and cause the order to be properly scived. 
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This order wîll be made on the petitioner fliing a proper motion 
therefor, accompanied with an alHdavit whicli sets out the facts fully 
enough to enable us tp understand the form the notice should take, 
and the persons against whom it should issue. 

Ordered, for the reasons stated in the opinion passed down this day, 
the submission of this case on briefs is annuUed, and the petitioner 
has leave to proceed as stated in the opinion. 

On October 9, 1900, the folio wing final decree was entered: "On 
this case being called for argument, it appearing that the petitioner 
has not complied with the terms of the opinion passed down May 
29, 1900, the pétition is dismissed, without costs." 



In re SMOKE. 
(District Court, S. D. New York. August 17, 1900.) 

BANKRDPTCT — PREFERENCES — KnOWI.BDGB BY DBBTOR OP InSOF-VENCT. 

Payments made on aecoimt of debts In the regular course of business 
by one who does not at the time know or believe himself to be Insolvent, 
and who întends no préférence by such payments, do not constltute préf- 
érences wlthln the meaning of Bankr. Aet 1898, § 57g or eOa, even though 
It should afterwards appear that the debtor was insolvent, and such pay- 
ments were made within four months o£ the commencement of bank- 
ruptcy proceedlngs. 

In Bankruptcy. 

Myers, Goldsmith & Bronner, for creditor. 
Maurice L. Hyman, for bankrupt. 

BEOWN, District Judge. In my judgment sections 57g and 60a 
hâve no référence to payments made on account of debts in the regu- 
lar course of business by one who, as In this case, does not know or 
believe himself at the time to be insolvent and who intends no préf- 
érence by such payment, even though it should afterwards appear 
that the debtor was at the time insolvent, and the payment was 
within four months of the commencement of bankruptcy proceed- 
lngs. The above sections ("g" and "a'') contain no time limit. The 
phrase "transfer of property" in section 60a is not intended to cover 
such a mère payment of money in good faith, and in the ordinary 
course of business by one believing himself sol vent. Such a payment 
I think is not a préférence. 

Above ruling afflrmed on this ground. 



In re BLACK. 

(District Court, W. D. Pennsylvania. October 22, 1900.) 

No. 1,000. 

Bankruptcy— Exemptions— Efpect of Waiter in Xote. 

Under Bankr. Act 1898, § 70a, and its other provisions relatlng to ex- 
emptions, exempt property claimed by the bankrupt constitutes no part 
of the assets in bankruptcy, and no tltle thereto vests in the trustée; nor 
]s the court given jurisdiction and eontrol over such property, where the 
104 F.— 19 
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i i eiemptlpn Is allfwétttby Oie lâwsofÉle «tatei br tt»«' f àbt that a credft'ôr 
holdB notes in whlph the bankropti waived the betjçflt of the exemption 
lawe. ; , , ' , 

In Baakruptcy. On question certifled for review by J. M. Force, 
■référée. ■ ; 

-MMI & Fish, for o^aitor. 
Frank Gunnison, for Ibaiuirtipt. 

ËUÎ^FlîrGTON, DistWct Judge. In tMs case the bankrupt duly 
cïaimèd an exemption bf! Personal property to the extent of Î300. 
T6 thèâllbwànce of such-claim, Thotiias Miller, atoiinistrator of Bull, 
a creditor, excepted OD the ground ffiât, in the note which evidenced 
BuU's debt, Black, the maker, had waived the right to such exemp- 
tion. Thèse exceptions were dismissed by the référée. At the re- 
quest of the creditor, the référée has ciertified the question to this 
court for reyiew. After due considération, we hâve reached the con- 
clusion ttat no error was committed by the référée. Section 6 of the 
b4Bter,#iiact provides: 

IfTliilSiiaot sbàll notiafleot the allowance to bankrupts o£ the exemptions 
■Whlch are preeCrlbed bytiie State laws In force," etc. 

By tïierï>e'iinsylvania act of April 9, 1049 (Purd. Dig. p. 831, pi. 29), 
it is provided: 

"In Heu of the property now exempt by law from levy and sale on exécu- 
tion issued upon any judgment obtained upon contract and distress for rent, 
property to the value of three hundred dollars ($300.00) * * ♦ owned by 
or in possession of any debtor, shall be exempt from leyy and gale on exécu- 
tion or by distress for rent" ,,, 

Though the literal tepins of the statute only extend tp an exemption 
"ffonl ievyand sale on exécution or by distress for rent," yet, under 
the pràfîtïce as recognized by the siiprëme court of this state, such 
exemiption, Wheh duly claimed, is alloti'ed in assignments for the 
Éenefliroî dreditors. Sée Petennàn's Àppeal, 76 Pa, St. 116; Larkins' 
Estate, iji2 Pa. St. 554, 19 Atl. 283; Murr's Àppeal (Pa. Sup.) 19 
Atl. lOtS. It vpould seem, therefore, if the insolvent estate of this 
bankrupt Vère being admiûistered as àh assigned estate by the courts 
of this Btàte, such exemption, if duly excepted and claimed, -would bè 
allôvyéd. 

The claim, then, being pne recognized by state law, we will next 
inquîre aS to its enfôrcêment by thé bankrupt court. Section 70, 
cl. a, of the bankrupt law, which provides for vesting the trustée, 
by opération of law, with the property of the bankrupt, expressly ex- 
cepts exempt property from such vested property. Section 7, cl. 8, 
makes it the duty of the bankrupt to claim such exemption as he is 
entitled to. Section 47, cl. 11, makes it the duty-of the trustée to 
set apart the bankrupt's exemption, and report the items and esti- 
mated value to the court. Section 2, cl. 11, makes it the duty of the 
court to détermine the bankrupt's claim to exemption. As the right 
of the bankrupt to claim his exeniptiOn ii personal,— one that, under 
a statute like this, niust be asserted (see opinion of Chief Justice 
Waite in Re Solomon, 2 Hughes, 164, Fed. Cas. No. 13,166), — it would 
seem the bankrupt court took the property pending the making of a 
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claim and the claîm's détermination ; but, when such a claini is made, 
tlie control of the bankrupt court over it ceases. See opinion of 
Mr. Justice Bradley in Re Bass, 3 Woods, 382, Fed. Cas. Ko. 1,091. 
Of the présent law it may be said, as was said of the law of 1867 
by Justice Bradley in that case: 

"It is made as clear as anything ean be that such exempted property eon- 
stitutes no part of the assets in bankruptcy. * • * The exemption is ere- 
ated by the state law, and the assignée acqulres no title to the exempt prop- 
erty." 

The fact that one of the creditors of the bankrupt's estate holds 
notes in which the debtor has, by contract, waived the beneflt of such 
exemption law, does not affect the latter's right to the statutory ex- 
emption from the bankrupt estate. This contract right of exemption 
waiver, personal to the créditer, has never been enf orced by him ; and 
the fact that such an unexercised right existed in favor of a certain 
créditer cannot serve to vçst this court, sitting as a court of bank- 
ruptcy, with jurisdiction and control over exempt property which con- 
gress has expressly excepted from its jurisdiction. We are therefore 
of opinion it was the trustee's duty to allow the bankrupt his statu- 
tory exemption 



In re TROTH. 

(District Court, S. D. Ohio, W. D. September 24, 1900.) 

No. 2,660. 

Bankeuptct— Compensation op Référée. 

tinder gênerai orders in bankruptcy No. 35, par. 2 (32 C. C. A. xxxlr., 
89 Fed. xlii.), which provides that "the compensation of référées pre- 
scribed by the act shall be in fuU compensation for ail services performed 
by them under the act or xmder thèse gênerai orders," a court is not 
authorized to allow compensation to a référée in addition to that pre- 
scrlbed in Bankr. Act, § 40a, because of services performed on a référ- 
ence to him of an application for discharge as authorized by gênerai 
order 12, par. 3 (32 C. C. A. xvl., 89 Fed. vil.). 

In Bankruptcy. On application of référée for additional allowance. 

Herbert Jenney, for bankrupt. 
Geo. B. Gardner, référée, in pro. per. 

THOMPSON, District Judge. The référée in this case has received 
as compensation for his services the statutory fee of |10, and commis- 
sions on dividends to the amount of $22.69, and has been allowed 
for expenses |45.35. He now asks an additional allowance for ex- 
penses of $4, and additional compensation for extra services of $24. 
The |4 item is for printing notices, traveling expenses, and téléphone 
messages, and will be allowed, but the additional compensation for 
services must be refused. The référée has rendered faithful service 
in the case, and the additional compensation asked for is not un- 
reasonable, but the law does not authorize its allowance. On the 
contrary, the law expressly provides that : 

"Référées shall leceive as full compensation for their services, payable after 
they are rendered, a fee of ten dollars deposited with the clerk at the tlme 



292 104 FEDERAL REPORTEB. 

tM pétition Is ifllefl in each case, except when a fee le not requlrefl from a 
vôluatary banknipt, and from estâtes wiich hâve been admlnlstered before 
them one per centum commissions on sums to be paid as dlvidends and com- 
missions, or one balf of one per centum on the amount to be pald to creditors 
upon tbe confirmation of a composition." Banlir. Act, § 40a. 

The case was referred to him to take testimony and report the f acts 
upon the specifleatioùs flled in opposition to thie pétition of the hank- 
rupt for discharge, and the court wâs inclined to regard this service as 
not being within the scope ol the ordinary duties of the référée pre- 
scribed by the bankrupt act, and for which extra compensation might 
be allowed, as allowances are ma^de to master commissioners of the 
court upon références to them; but the orders in bankruptcy estab- 
lished by the suprême coprt forbid any such construction of the law. 
Order 12, p^r. 3 (32 O. C. A,'xvi., 89 Fed. vii.), provides that: 

"Applications, for a discharge, or for the approval of a composition, or for 
an injunction to stay proceedings of a court or ofQcer of the United States 
or of a State, shall be heard and decided by the judge. But he may refer 
such an application, or any specifled issue arlslng thereon, to the référée to 
ascertaln and report the faCts." 

And order 35, par. 2 (32 C. C. A. xxxiv., 89 Fed. xiii.), provides that: 

'The compensation of référées, prescrlbed by the act, shall be in fuU com- 
pensation for ail services performed by them under the act, or under thèse 
gênerai orders." 

Under the gênerai orders the référée may be required to ascertain 
and report the facts upon applications for a discharge, but the com- 
pensation prescrlbed by the act shall not only be in full compensation 
for ail services under the act, but for ail services under the gênerai or- 
ders. The additional compensation asked for, therefore, must be 
refused 



FALTEK et al. v. BBINHARD et al. 

(District Court, S. D. Ohio, E. D. September 28, 1900.) 

No. 374. 

1. Bankrtjptct — Appointmbnt of Trustée— TJndue Influbstcb of Bankrupt. 

It Is the pollcy of the law and the courts to hâve the affairs of bank- 

rupts admlnlstered by a trustée, who will hâve in viev the interests of 

the creditors only, and not those of the banlirupts or their frlends, and 

; the élection of a trustée should not be approved where It was accom- 
plished by the vote of an attorney In "f act holding proxies obtained from 
creditors through the solleitatlon of the bankrupts, and agalnst the votes 
of a large mâjority of the other creditors. 

a. Same— Reteréb^Rbfusal TO Recogntze PAoxies. 

Ordlnarlly a eredltor whose clalm bas been allowed should be permltted 
to vote for trustée in person or by proxy, and any question as to whether 
his vote wa^ improp^rly influenced should be reserved until the référée 
is calleduppn to apprbve the élection; but where £t référée refused to 
recel ve thè' votes ôf an attorney holding proxies becausé It was shown that 
they had bèeà givenat the solleitatlon of the bankrupts, and in the inter- 
est of their cbolce for trustée, and a différent trustée was elected by a 
large mâjority of the votes cast by the creditors présent, such élection 
will not be set aside at the instance of the bankrupts, where one or two 
only of the creditors whose votes were refused joln in the objection, and 
whose votes would not be sufBcient to change the resuit. 
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8. Same— Objection to Action of Référée. 

An attomey In fact, who was refused the rlght to vote for a trustée on 
proxies obtalned from credltors, bas no Interest or standing which gives 
him a right to object to the action of the référée on behalf of his prin- 
clpals. 

In Bankruptcy. On pétition for review of certain orders of the 
référée made in tlie course of proceedings for the élection of trustée.' 

T. E. Steele, for plaintifs. 
D. B. Sharp, for défendants. 

THOMPSON, District Judge. The pétition is âled by John F. 
McGill, a creditor of the bankrupts, and August Neydon, who claims 
to represent 240 other creditors of the bankrupts. The creditors 
whom he claims to represent are not parties to this proceeding, nor 
does it appear that they hâve authorized Neydon to represent them. 
Neydon is not a creditor, and has no interest in the controversy, and is 
not a proper party. He was the attorney in fact of 241 creditors, in- 
cluding McGrill, authorized by letters of attorney to vote for them in 
the élection of a trustée, and complains that his letters were rejected, 
and his right to vote thereunder was denied, by the référée; but, if 
any one was prejudiced bythis action of the référée, it was the con- 
stituents, and not their attorney. 

The questions arising upon the rulings and action of the référée, 
as shown by the certilicate, are: 

"(1) Whether or not a référée presidicg at the first meeting has power to 
hear and détermine the question of the right of a ereditor's proxy to vote for 
the choice of trustée upon his ofifer to vote, and the same being challenged 
by other credltors. 

"(2) If a référée has such power, whether or not a ereditor's proxy, who, 
under authorlty of a spécial letter of attorney, offers to vote at the creditors' 
meeting for the choice of trustée, shall, upon objection thereto by other cred- 
itors, he permitted to vote, when such letter of attorney has been obtalned by 
interférence of the bankrupt, and the casting of such vote wlU resuit in the 
appointment of a trustée who is the choice of the bankrupt." 

It appears from the certiflcate that, when Neydon oiïered to vote 
as the proxy of the creditors, the vote was challenged by other credit- 
ors, upon the ground that his letters of attorney were procured 
through the influence and efforts of the bankrupts, for the purpose 
of controlling the élection of the trustée. Thereupon the référée, 
after hearing the évidence offered by the parties, sustained the chal- 
lenge, and refused to permit Neydon to vote, who, if permitted to vote, 
would hâve cast the votes of the creditors for whom he was proxy 
in favor of Walter Zinn. One hundred and eighty-nine votes were 
cast, representing allowed claims amounting to |103,126.11. Of 
thèse, Fred C. Rector received 173 votes, representing allowed claims 
to the amount of |87,697.79, and was declared to be the choice of 
the creditors for trustée, and his élection as such was approved by 
the référée. The two hundred and forty-one rejected votes represent- 
ed allowed claims to the amount of $73,850.13. The évidence heard 
by the référée, and which is certified hère, shows conclusively that 
Walter Zinn, who, as receiver of this court, was in possession of the 
property of the bankrupts, was a candidate for trustée, and was the 
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clioice of the baukrupts; that Neydôn was an employé of the bank- 
rupts; and that the lettèrs of attomey were proôured through the 
efforts and influence of the bankrûpta aiid the receiver. A letter was 
sent to the creditorg, of which the folïowing is a copy: 

"Bstablished, 1868. 
"Eelnhard & Ço., Bankers. John 6. Reinhard, Cashler. 

"Oolumbus, 0., August 11, 1900. 
"Please call at the bank wlth your bank book aod certiflcates of deposit at 
your earllest convenience, not later than August 20th. It Is necessary for you 
to make affldavit to the amount of your claim. We bave made arrangements 
to hare tfae same done wlthout expense to you. We also wish to talk with you 
about the afCalrs of the bank. 

"Very truly yours, Reinhard & Co." 

In response to this letter, a great many creditors called at the 
bank, where they foimd Fairbanks, the attomey of the receiver, Ney- 
don, Si clerk of the baukrupts, Gale, a notary public, and, usually, one 
of the Eeinhards. Hère their proof s of claim were prepared, and they 
were sworn by Gale. They were thep importuned, in the language of 
Neydon, to give their proxies to Neydon to enable Mm to vote for 
Zinn> who was represented to them as a suitable man, and one whose 
élection would be not only in their interest, but in that of the Eein- 
hards. The proxies which were rejected were procured in this way, 
and represented the choice of the bankrupts and the receiver, and not 
the free and unbiased choice of the creditors who gave them; and had 
thèse votes been cast and counted for Zinn, resulting in his élection 
as trustée, it would hâve been the duty of the référée to hâve ordered 
a new élection. The investigation of the affairs of bankrupts should 
be conducted in the interest of the creditors and by those who hâve 
no otber interests to serve. The investigation of pref erential or 
fraudulent transfers oîihe property of the bankrupts should be made 
by a trustée who will hâve in view the interest of the creditors only, 
and not the interest of the bankrupts or of their friends. 

Ordinarily, the credîtor whose claim has been allowed should be per- 
mitted to vote in person or by proxy, and any question as to whether 
his vote has been improperly influenced should be reserved until the 
référée is called upon to approve the élection, when the parties can be 
f ully heard and a new élection ordered, if it appear that the creditors 
hâve been prevented from exercising a free and unrestricted choice. 
But the creditors who were represented by Neydon are not hère com- 
plaining. Notwithstanding the publicity which has attended this 
oontest, but one creditor has appeared and made complaint, and the 
attorneys prosecuting this proceeding do not claim to represent 
but a very f ew in number of those who gave letters of attorney to 
]|!Teydon. The évidence shows that some of thèse letters of attor- 
ney were given reluctantly, and the indifférence of others may be 
presumed from their failure to complaiil. Other than that of McGill, 
whose vote would not Change the resuit, the only interests represented 
hère are those of the bankrupts aùd the receiver. 

There was a f air expression of the choice of those creditors who 
took sufflcient interest in the élection of the trustée to attend the 
meeting and cast their votes, and in the absence of direct complaint 
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from the others, and a showing which would give them a standing in 
court, the élection which was made should net be set aside at the in- 
stance of the btinkrupts and the receiver. The receiver was the 
choice of the bankrupts and the beneflciary of their favor in securing 
the proxies which were rejected, and should not be elected trustée. 
His élection under such circumstances would be opposed to the poiicy 
consistently enforced by the courts, which forbids that the choice of 
the creditors should be unduly influenced or controlled in the interest 
of the bankrupts. Aside, however, from the question of poiicy, there 
could be no objection to Mr. Zinn. He is a reputable citizen, and a 
business man of acknowledged ability, whose competency for the posi- 
tion is not questioned. For the reasons given, the rulings and orders 
of the référée complained of will be approved and confirmed. 



BEADLESTON et al. v. UNITEB STATES. 

(District Court, S. D. New York. July 13, 1899.) 

CusTOMS DuTiBs— Drawbacks— Bber Bottles. 

Imported bottles, corks, and tin foil re-exported as cases or coverings for 
béer made in tiis country are not "materials * * * used in the manu- 
facture of articles manufactured or produced In tlie United States," 
wlthin the meaning of section 25 of the tarife act of 1890, and the 
exporter is not entitled to a drawback of the dutles pald thereon mider 
said section. , 

Suit to Eecover Drawbacks on Imported Articles Re-exported. 

Stephen G. Clarke, for petitioner. 
Arthur M.^ King, Asst. U. S. Atty. 

BROWN, District Judge. The question is, are the bottle, the cork 
and the tin foil "materials" "used in the manufacture" of the "arti- 
cle" exported? The article is labeled "Impérial Béer Brewed Spe- 
cially for Export — Gold Label," etc. Mère cases or coverings are 
not deemed a part of the "article exported," and do not enter into 
its "manufacture." Notwithstanding the évidence as to steaming, I 
think on full considération that the "article" is essentially the béer, 
without référence to the bottle; that the bottle is not a material 
part of the identity of the béer or of its quality or marketable identity 
as béer, but only a convenient case for offering it to the public in a 
spécifie recognizable form, which serves no other essential use. As 
such I think the bottles, corks, etc., are not entitled to a drawback 
under the act of October 1, 1890, Wheeler v. U. S. (D. G.) 75 Ped. 
654. 

Judgment for défendant. 
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\ UNidCBD STATES V. OLIFFORD. 

(Cl*WiIt Court, DkWest Virginia. 'Ctetober 18, 1900.) 

1. POST Office— OfpensbsAIndictment FOR Maiijng Obscène Mattetî. 

An indlctment for violation o( Rev. St. § 8893, prohlbltlng the mailing 
of publications o£ a certain deseribed character, niUst charge speeiflcally 
that the publication nmlled by défendant was of the character declared 
BppniaUable by the statute, and it Ib net sufflcient to merely set eut a 
cojy of such publication, leavinè Its nonmallable character to be inferred 
taetefrom; nor Is the defect cured by the conclusion of a subséquent 
count, "contrary to thé form of the statute." 

a Samb— Description OF Offense— Knowledge. 

An indlctment under Rev. St. § 3893, Whiçh charges that the défendant 
"dld knpwingly dcposlt and cause to be deposlted" In a post oflBce, for 
mailing, certain newspapers contalning an article claîmed to be nonmall- 
able under sald section, Is fatally détective on demurrer where it fails 
to charge that the défendant knew at the time that the papers coutained 
matter prohiblted by the statute. 

On DemurreF to Indictnient. 

Joseph H. Gaines, for the United States. 
Faulkner & Walker, for défendant. 

JAOKSON",: District Judge. The défendant is îndicted, under sec- 
tion 3893, Rev. St, for a violation 6f thât statute. It is not clear to 
my mind whether this indictilient was intended by the district attor- 
ney to contain one or two counts. In the view I take of it, I shall 
treat it as containing tWo counts. To this indictment a demurrer is 
flled. 

The first count charges that the defendàût on the 2d day of June, 
1899, within the jurisdiction of this court, "uiilawfully, did know- 
ingly deposit, and cause to be deposited, at thé city of Martinsburg, 
in said district, in the post oflSce of the said United States there, for 
mailing and delivery, certain printed newspapers, to wit, flfty printed 
newspapers, then andi there addreased to divers persons, respectively, 
which said persons are to the grand jurors aforesaid unknown, and 
each then and there containing, amongst other things, the foUowing 
matters in point; that is to say." Thereupon the pleader sets out 
in fuU the article said to hâve been mailed by the défendant. It 
will be obSèrved that there is no allégation in this count of the indict- 
ment that allées a violation of the statute upon which this indict- 
ment is found. The istatute inhibits the mailing of any obscène, 
lewd, or lascivious book, pamphlet^ pieture, paper, print, or other 
publication ôf' a,n indécent character. It does not allège that the 
papers mailed were nonmailable matter, but merely relies upon a 
copy, which I suppose was taken from the paper, as évidence that it 
was nonmailable matter, without speeiflcally charging that it was a 
violation of the statute. I hâve carefully examined the précédents 
and forms of indictments drawn upon this statute, and I hâve not 
found one that does not speeiflcally allège that the matter com- 
plained of was in violation of it. The counsel for the défendant 
insists that the indictment is defective for the want of an allégation 
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that th.e matter was nonmailable matter. It is also urged that thé 
indictment is détective for the reason that it only charges that the 
défendant "did knowingly deposit, and cause to be deposited," certain 
newspapers in the mail, addressed to divers persons, and lliat there 
is no allégation that the défendant knew at the time that he de- 
posited said papers that they contained offensive matter, inhibited by 
the statute, It is a well-settled principle of law that an indictment 
should describe the offense with such certainty that the court may 
judicially see that an offense under the statute has been committed. 
The acts which constitute the alleged crime should be set forth 
with such reasonable certainty tliat the prisoner may be advised of 
what he is called to plead to. 2 Hawk. P. 0. p. 323, § 60, says that 
"the -want of a direct allégation of anything material in the de- 
scription of the substance, nature, or manner of the crime cannot be 
supplied by any intendment or implication whatsoever." The oiîense, 
under the statute, must be stated so as to bring the défendant pre- 
cisely within the act. State v. Foster, 3 McOord, 442; Kespublica v. 
Tryer, 3 Yeates, 451. It must be apparent f rom what I hâve said that 
this count of the indictment is defective, for the reason that it does 
not déclare that the papers that were deposited in the mail were non- 
mailable matter, and therefore in violation of the statute. It may 
be contended that the gênerai conclusion at the end of the second 
count would cover this defect. I do not think so. The first count 
should conclude, just as the second count concludes, "contrary to the 
form of the statute," etc. Por this reason, I am clearly of the opin- 
ion that the flrst count in the indictment is defective. 

But there is another objection to the indictment, which, in my judg- 
ment, is more serions than the one just passed upon, and that is that 
it is not alleged that the défendant well knew the contents of the 
article in the newspaper when it was by him deposited in the mail. 
This is a material fact, and it must appear upon the trial of the case 
that he had such knowledge before he can be convicted. Oertainly 
he ought not to be convicted unless it appears from the évidence 
that he had knowledge of its contents. The mère depositing of a 
paper is not of itself a violation of law. It is the depositing and mail- 
ing of a paper, with knowledge of its contents, such as is described 
in the statute, which constitutes a violation of the law. The indict- 
ment should allège that when the défendant deposited the paper he 
knew of its contents, and that it contained an article, the mailing of 
which was inhibited by the statute. It does not necessarily follow 
that the depositing of a paper by the défendant renders him liable, 
in the absence of guilty knowledge of its contents. If it is necessary, 
to secure the conviction of a man for violation of this statute, by 
proof that the paper contained matter inhibited by the statute, then 
he should hâve notice of what the prosecution intended to prove, by 
an allégation in the indictment that he well knew its contents, and 
that the paper contained matter forbidden by the statute to be 
mailed. In the case of U. S. v. Reid (D. C.) 73 Fed. 289, Judge Sever- 
ens, who presided upon that occasion, seems to agrée wiâ me on 
this point. The language employed in that indictment was some- 
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wj^at simllar to tiSiat emplojed in the one under considération. He 
remarbs that: . ,js, 

"It will be ol>sej«eiâi tbi^i^ vrhlle the|language charges an unl^.'wful and con- 
sclous depositing m tfae mails oî thel offensive matter, It does not, in terms, 
charge thàt the tespondent knèw that that which he So depôisited contained 
offensive matter. It Is'unttoUbtedly an élément ofthe offeriàé' prescribed by 
the statute on whieh this indlotment Is framed that the party charged must 
hâve known the eharaeterîof the publication when it was deposlted by him In 
the mail, and the ground of the présent objection is that It is nowhere charged 
in thls indictment that the respondent had such knowledge." 

There is no sucli allégation in thls indictment. 

I hâve examined wititi considérable care the questions presented 
by the demurrer, and I find that the précédents furnished by the com- 
mon-law writers, and the décisions of the courts upon those précé- 
dents, as well as the ruiings of our own courts under this statute, 
seem to hold that an indictment of this character is open to objec- 
tion when it does not allège that the party had knowledge of a ma- 
terial fact that constitutes the body of the offense. There is but 
one case that has fallen under my eye that seems to support the 
theory of the prosecution in this case, and that is the case of U. S. 
V. dark (C. C) 37 Fed. 106. To the indictmeiit in that case there was 
no demurrer interposed, but there was a motion made to arrest the 
judgment after the verdict of guilty. Such was the fact, also, of the 
case of Eosen v. U. S., 161 U. g. 29, 16 Sup. Ct. 434, 480, 40 L. Ed. 606. 
In both cases there was a mç^ion to arrest the judgment after the 
verdict. Those décisions seem to hâve been controlled by section 
1025 of the Eevised Statutes^ p^oviding that the proceedings on an 
indictment in the courts of thé tJnited States shall not be affected 
"by reason of any defect or imperfection in matter of form only, 
which shall not tend to the préjudice of the défendant." And the 
court holds that a defect in an indictment of the character of the 
ône under considération should be regarded, after the verdict, and 
under the circumstances attending the trial, as one of form, instead 
of one of substance. Thçre appears to be some conflict in the dé- 
cisions of the fédéral courts upon the question whether the use of the 
words "unlawfully and knowingly" applies only to the depositing of 
the mail matter, or whether it applies to the character of the matter 
deposited. There is no décision by the suprême court of the United 
States upon this question, unless the case of Eosen v. U. S., supra, 
should be regarded as authority upon this point. In that case the 
point was not expressly ruled by the court, but it remarked that "it 
was not unreasonable to suppose that the défendant was, and must 
haye been, aware of the nature of the contents at the time he caused 
it to be put into the post office for transmission and delivery." But 
tbjs was after verdict. This would seem to me to be a conclusion of 
la?v, and I know of no authority that justifies a court in overruling 
a demurrer for the reason that a jury might, by inference, reach a 
conclusion that the party knew he was guilty of the crime of which 
he,stood charged witbout notice. 

Another ground of demurrer assigned to this indictment is that the 
publïshed article is not within the prohibition of the statute; and the 
case of Swearingen v. U. S., 161 U. S. 446, 16 Sup. Ct. 562, 40 L. Ed. 
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705, is relied upon to support that position. In that case thé court 
held that while the language used in that publication was "coarse, 
vulgar, and, as applied to an individual, libelous," yet it "was not of 
such a lewd, lascivious, and obscène tendency" as was "calculated 
to corrupt and debauch the minds and morals of those into whose 
hands it might fall"; but I am inclined to the opinion that the im- 
port of the language used in the publication now under considération, 
while it is "coarse and vulgar," had a tendency to excite the passions 
and to corrupt the morals of those who read the article, and of per- 
sons whose minds are open to such influence. Much might be said 
on this subject, but at this time I will not enter upon any particular 
discussion of the contents of the paper alleged to hâve been mailed, 
as being offensive to the moral sensé of society, and whether the 
publication had a tendency to corrupt and déprave the morals of per- 
sons whose minds are open to such influence; but when it appears, 
as in this paper, that in one instance it charges a party with "skulk- 
ing in the bushes with a noted prostitute," and in another instance 
charges "a female with being stark naked," and said it could be 
"proved by scars on her body," it would seem that the use of such lan- 
guage is calculated to déprave the morals, and, more or less, to ex- 
cite sensual desires and lascivious thoughts. It is suggested, how- 
ever, that the language used in this paper is one of a libelous char- 
acter, and that it does not strictly fall within the purview of the 
statute. I hâve no question in my mind that the language employed, 
as applied to the individuals referred to, is libelous, and that possi- 
bly a prosecution for a libel might be maintained. It might be libel- 
ous, and yet fall within the inhibition of the statute. Upon this ques- 
tion I will withhold any opinion, as there are other grounds that are 
fatal to this indictment. In the view I take of this indictment, 
whether it is one continuons count or two counts, the objections 
taken to it are fatal, and I am therefore of opinion to sustain the 
demurrer. 



BAESTOW V. McCLAIN et al.t 

(Circuit Court, S. D. Ohlo, W. D. June 3, 1899.) 

No. 5,257. 

PATBNTS — IirVBNTION — SWEAT PADS. 

The Barstow & Hanna patent, No. 353,913, for a sweat pad for horse 
coUars, is vold for lack of invention, the article described being in struc- 
ture merely an imitation of the collar itself. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

Eedmond & Hays and Arthur E. G-eorgi, for complainant. 
George J. Murray, for défendant. 

THOMPSON, District Judge. This is a bill for the infringement 
of letters patent No. 353,913, issued to Stephen Barstow and W. C. 
Hanna, December 7, 1896, for an improvement in sweat pads for 

1 Affirmed May 17, 1900, by the United States circuit court of appeals for 
the Sixth circuit without wrltten opinion. 
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horse collars, whîcli said lètters patent are brought into court, and 
a copy thereof, with the spécifications and drawings, is attached to 
the bill. The défendant dëmUcs to the bill on the following gronnds, 
to wit : 

"(1) That the complalnant does not state that the Invention had not been 
In publie use or on sale In thiâ cQuntry for more than two years before the 
date of the application. (2) That there is no allégation in said bljl of com- 
plalnt that said Invention had not been patented or described in any f oreign 
country before the alleged date of said invention. (3) That there is no allé- 
gation in said bill that said allégea Invention had not been patented or de- 
scHbed in any prlnted publication before the date of said invention. (4) That 
the said letters patent upon which the suit is brought are void for want of 
Invention apparent on the face of the patent, in view of the common linowledge 
of people throughont the country, of which the court can taise judicial notice, 
but only shows an aggregation of old parts, none of which perform any new 
function in the combination from what they did when operating separately." 

The first three grounds of the demurrer are conceded by counsel 
for the complainant to be well taken, but the f ourth assignaient, 
which raises the question of the validity of the patent, is contestèd. 
The claims of the patent are: 

"(1) A sweat pad for hérse collarg, consisting of two stuffed wings and two 
stuffied ribs lying forward of said wings, with a narrow flexible space inter- 
mediate each of the main wings and the stuffed ribs, said narrow spaces being 
f ree from stufflng, substantially as described, and for the purposes set f orth. 
(2) A sweat pad for horse collars, consisting of a top flexible portion without 
stufflng, eaeh of the two sides of said top being provided vrtth a, stuffed wing, 
two flexible stuffed ribs extending from points near the sides of the top down- 
ward to à length nearly equal to the length of the wings, and a flexible space, 
not stuffed, interniediate each of the wings and ribs, substantially as described, 
and for the purposes set forth." 

And it is explained in the spécification that: 

"When* the pad îb placed In position on a horse's neelr and eneircled by a 
coUar, the stuffed ribs, B, Bi, extend forward outside the collar. Thls permits 
the forward end of the coflar to rest and occupy a seat in the grooves, C, Ci, 
whereby the wings, A, Ai, are liept under the collar, and the ribs, B, Bi, left 
frer to move In unison with the horse's necli, thereby preventing the animai's 
neck from rubbing or coming in contact with the collar." 

It is eamestly urged that ufatil "the time of this invention" thèse 
objects had not been supces?fully acconaplished; that is to say, no 
device had been invented "whereby the main portion of a sweat pad, 
or part immediately in front of the horse's shoulder, when in use, 
may be more securely kept in place under the collar, and also to pre- 
vent the freijt part of the collar from rubbing or coming in contact 
with the horse's neck." 

A fore-roU to prevent the front part of the collar from rubbing or 
coming in contact with the horse's neck is found in Other sweat 
pads, and is not new; and the only question for considération is 
whether there is patentable invention in that feature of the device 
the purpose of which is to keep the after-roll in place under the 
collar. The device is practically a reproduction of the essential fea 
tures of the horse collar it^elf. The charactér of the material is 
différent, but there is a f ore-roU and a largèr after-roll with the 
groove between. In the collar the groove furnishes a seat for the 
hames, and in the pad it furnishes a like seat for the fore-roU of 
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the collar; and the purpose in the one case is to keep the hames in 
place, and in the other to keep the fore-roll of the collar in place, 
and prevent the pad from slipping forward or back from under the 
collar. In effect, there are two collars, — one of soft material rest- 
ing on the neck and shoulders of the horse, and the other of hard 
material resting upon the first one, holding it in place, and being 
itself held in place by the hames and gears. This form of pad is a 
copy of the collar, and is not new, and there is no invention in any of 
the différences between the two. But it is said a f urther question re- 
mains as to whether the use is a new or an analogous one, — whether 
there is "a mère application of an old contrivance in the old way to 
an analogous subject, without any novelty or invention in the mode 
of applying such old contrivance to the new purpose," or whether 
there is a new use involving invention. The alleged new use is 
suggested by the collar, to which the pad is a supplément, and is 
imitative, not original. There are other patented devices in use for 
securing the sweat pad to the collar, but none are suggested by the 
form of the collar itself. Hère there is imitation, not invention. I 
think, therefore, that the fourth assignment is also well taken, and 
the demurrer will be sustained, and the bill dismissed, at the com- 
plainant's costs. 



THE MERMAID. 
(District Court, D. Washington, N. D. October 19, 1900.) 

BEAMKN — FORFEtTniiB OF WaGES liY DESBKTroN — VaLIDITT OF CONTRACT. 

A seaman cannot be bound for service on a ship during a partictilar 
voyage or for a deflnlte period of time, so as to be chargeable wltli déser- 
tion, which will forfeit his wages, because he leaves the ship before 
the completion of the voyage or the expiration of such time, unless he 
signs shipping articles, as prescribed by Rev. St. § 4511, -which definitely 
State the nature of the voyage. Articles which provide for a voyage to 
ports to be determined by the master, and for a return for discharge to a 
port of the United States, also to be determined by the master, do not 
eomply wlth the statute, and are vold. 

In Admiralty. Suit by seaman to recover wages. 
Palmer & Brown, for libelant. 
E. S. Jones, for claimant. 

HAJîIFOED, District Judge. The libelant's demand for wages is 
resisted on the ground that, having shipped for a voyage from Port 
Blakely to Cape Nome, in the district of Alaska, he deserted from the 
vessel before she had reached her destination at Cape Nome, in viola- 
tion of his shipping cohtract to serve as a common sailor on a voyage 
to Cape Nome and return to a port to be selected by the master. A 
seaman's contract for service on a particular voyage or for a definite 
period of time is not valid unless he signs shipping articles as pre- 
scribed by section 4511, Rev. St. U. S. See Diochet v. The Occidental 
(D. C.) 87 Fed. 486; The Occi(iental, 101 Fed. 997. Seamen employed 
on ships as sailors, without having signed shipping articles, are not 
bound to remain in the service of the ship, and therefore cannot be 
charged as deserters; nor does the law permit a forfaiture of their 
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■wages for deseiîti<rti.e The aoswer in this mm, âoes not allège that the 
libelant signed sbi;^ingiarticles, and tligcefore it is not sufiQçient as a 
ôefense; and if sMpping :articles had t>een signed for a vojage from 
Port Blakely to Cape Nome, in the district of Alaska^ and return to a 
lK)rt to be selected by tbe master, the contract would be void for in- 
definiteness, because: it does not designate any port or place for 
termination of the Toyag* and of the çontract for service. Furtber- 
more,i tiiére is a variance in the proof ; for the shipping articles intro- 
duced in jeridence, wliiehwere signed by the libelant, do not specify 
a voyage to Cape Nome and return to a port to be selected by the 
master, but descïribe the voyage and term of service as follows: 

"To ports m the district of Alaska, wlthln the Behring Sea and Arctic Océan, 
and also/otjher ports and places In any part of the world, as the master may 
direct, and ibac^ to a flrial port of dlscharjge la the U. S., for a terin of tlme 
not eiceëdlng six (6) calendar inonths." 

The attempt to bind the libelantiby a çontract in tliis form is a 
plain violation of the statiite, because the nature of the intended 
voyage is nOt indicated.' With of the agreçment, the 

vessel might proceed from Cape Nome to any island or place in the 
tropicSjôrspend the season cinj.ising fw whales in the Arctip Océan, or 
she might be employed in any brandh of foreign or domestio trade. 
In this particular the çontract differs widely from the contracts 
VFhich veere upheld by this court in the cases of Diochet v. The Occi- 
dental (D. C.) 87 Fed. 485, and The C. F. «argent (D. C.) 95 Fed. 179. 

I do not regard drunkennegs a8,^ny excuse for désertion, and I 
would not hesitate to déclare a f orf eiture of wages in this case, for 
désertion, if the libelamthad bound himself by signing lawful ship- 
ping articles; but, for the reason stated, I hold that he is entitled to 
bis wages for the time he served in the vessel, after deducting the 
amoant whicli the évidence ghows wàs paid to him. 



KOSS r. MERCHANTS ^ MINBRS TRANSP. CO. 

(Carcult Court of Appeals, First Circuit. October 19, 1900.) 

No. 335. 

Collision— BuBDEN op Pboof— Baegks ImProPerly Anchobed. 

The rule Is strict in behalf of a vessel Injuréd in collision whlle at 
anchor, where properly ançhored; but there is no pregumption In favor of 
barges Whlétf were unhécëssarlly ançhored where they swung into and 
«bstructed the narrow cbannel of a river, and were le£t there at night 
wlth no one to attend to their llghts. The D. H. Miller, 22 C. C. A. 597, 
76 Fed. 877, Olstingulshed. 

Appeal from the District Court of the United States for the Dis- 
trict of RhodeMànd. 

' ÏÈdward G. ^eûedict (Robert D. Benèdiet ahd Dexter B. Potter, on 
the brief), for appellant , '' ' 

Frank Hèàly (Archiiaàld C. Mattesoh and Daniel fl!. Ha:yne, on the 
brîef), for appéllée. 

Before COLT and PtJTNAM, Circuit Judges, and I/DWELL, Dis- 
trict Judge. 
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PUTNAM, Circuit Judge. We hâve no question thatwé must 
affirm the décision of the dietrict court, and, except for tbe advisa- 
bility of pointing out that the resuit harmonizes with our prior dé- 
cisions, we would hâve no occasion to add anything to the opinion 
iikd by the learned judge vfho decided the case taelow. 99 Fed. 793. 
The gênerai facts are suiHciently stated in that opinion. The funda- 
inental difficulty with the libelant's case is that, under the circum- 
stances, the burden rests on him, and he does not support it. The 
case affords no presumption in his favor to be overcome by the Chat- 
ham, as is ordinarily the fact in behalf of a vessel at anchor. It is 
sufflcient to say in this particular that the only direct proofs which 
the case furnishes show that at the time of the collision the libelant's 
barges were anchored in the fairway, or so near to it that some of 
them swung across it, and they also show that none exhibited any 
light. It is true that there is évidence that lights were set on at 
least one of the libelant's barges at 4 o'clock in the afternoon; but 
the record makes it plain that from about 6 o'clock until the collision, 
a period of over four hours, they were not attended by any person. 
In fact, it is admitted that there was no person in charge of the 
barges or their lights after 6 o'clock. The only proofs as to the want 
of lights and the position of the barges at the précise time of the 
collision corne from the Chatham. It cannot be questioned that the 
Chatham was properly manned and well disciplined, and that, atieast 
until the moment before the collision, she had been proceeding down 
Ihe river with great caution, although it is true that there are some 
surmises which, in a close case, would perhaps change the prépon- 
dérance against her. 

Applying to the faets the décisions which bear on them, especially 
those of this court, they are entirely in harmony with the conclusions 
of the district court. The libelant relies on The Bridgeport, 14 
Wall. 116, 20 L. Ed. 787; but in that case the vessel injured was 
moored to a pier, and was altogether out of the usual course of vessels 
navigating. The next case he relies on is The Virginia Ehrman, 97 
U. S. 309, 24 L. Ed. 890; but there the vessel injured was a dredge, 
anchored, with proper lights, and in the very place where she was re- 
quired by the engineer in charge to do her work. This case was 
applied by us, in The D. H. Miller, 22 G. 0. A. 597, 76 Fed. 877, to a 
dredge doing work, under the authority of the state of Massachusetts, 
in Boston Harbor, at a point inconveniently near the wharf of the 
cclliding steamer. Then we laid down the rule as one of great strict- 
ness in behalf of a vessel properly at anchor ; but this appeal differs 
from each of the last two cases cited, in the fact that there the ves- 
sels injured were dredges located at the places where it was necessary 
that they should be at work, while hère the vessel injured was a 
barge, not engaged in work and of light draft, so that she could 
easily hâve been anchored under a bight of land, at some point clear 
from ail possibility of endangering vessels proceeding up and down 
the channel. With référence to vessels at anchor, where properly 
anchored, the rule is strict in their behalf, but as to positions for 
anchoring there is no mystery. The same rules of obligation to use 
care (that is, ix> avoid endangering the usual paths of commerce) apply 
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8s apply with r^erence to obstriictîng any other hîghway unneces- 
sarily. The couitbelow could not hâve been too eevere in condemn- 
ing aie nnnecessaiy and improper àûcàorage of thèse barges at a point 
endangering tbis.nafrow channel, in view of the fact that they were 
left throùgh the night with no person to attend their lights, or to cau- 
tion approaching véasels in case they swung into the channel, as it is 
clear they did. 

Other cases which hâve been decided by thia court are most per- 
tinent to the facts at bar. In The Ûolumbian, 41 C. C. A. 150, 100 
Fed. 991, 997, we called attention tothe weH-iettled rule which re- 
quires us to hold that, -where it is clear that there are, on the one part, 
faults Bo gross as the faults of thè barges in this case, any doubts 
regarding the management of thè other vessél^ or regarding the eon- 
tributioû of her faults, îf any, to the collision, should be resolved in 
her fSTor. Also, at page 993, 100 Fed., and page 151, 41 C. C. A. 
we called' attention to the rule that a violation of the statutory reg- 
nlationis, like the omission to aaihtâîn a light on the barges, will 
condemn the vessel thus negligeiit, ilnless it be shown, not merely 
rhat suchi tiolation was not ohe of the causes of the collision, but 
that it c&uia not hâve been. In séveral cases we hâve also referred 
to the fact that the maintenance of good discipline aboard a vessel, 
and évident care in proceeding in difiBcult situations nearly to the 
îime of a collision, justify a sttong presumption that she was vig- 
ilant with référence to the itnmiediate circumstances which brought 
on the catastrophe. A case strikîngly in point, in view of the fact 
that the baises were l*ft without ajùy hight Watchman, ié The Charles 
L. Jeffrey, 5 C. C. A. 246, 55 Fed. 685, in which we said, at pages 
086, 687, 55 Fed., and page 247, 5 Ç. C A., as follows: 

"When one vessel makes a clalm agalist another In the case of a colUslon, 
adinlralty cOilrtS are boTirid by the saifle rule which forbids any other court 
from condemnjnig any one In damages, except In behalf of a party who sup- 
ports hls demand by; prépondérance ctf évidence. If, therefore, the owners of 
a vessel, either, throùgh the neeessltles of economy or for other reasons, are 
not able to sho* such constant vignsiijce, especlally on the part of the lookout, 
as Is necesi8a*y to sustaia the burdén -wlilch résts upon every onewho claims 
anpther to be In fault, Inablllty to maintain the daim must bé laid to their 
oïyn misfortun® and négligence, £^n,d npt to the courts or the law." 

m order for any one prosecuting to maintain bis propositions suc- 
cessfully, he mU^t not only hâve a gfiod claim,' but he must be able to 
fumish the appropriate proofs, oï to t>oint the court to presumptions 
which render proofs unnecessary. In thè case at bar, we hâve seen, 
there are no;i3uch presumptions j and, if it were possible for us to 
suppose that -the libelant has in fact a Just cause, he must attribute 
his failure to maintain it to the principlës stated in The Charles L. 
Jeffrey, ànd to the fact that, throùgh an economical disregard of the 
rights of thoBe havigatiïig in the neighborhôod of his barges, he failed 
to maintain a proper watch^ who cOuld hâve explained to the court 
the circumstances of the collision. - • 

The decree of the district court is afarmed, and theéosts of appeal 
are awarded to the appellee. 
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McCAFFEETï et al. v. CELLULOÏD CO. 
(Olrcult Court of Appeals, Second Circuit November 14, 1898.) 

APPBAL— ASSIGNMENT OP ErROR— DkCREE BT STIPULATION. 

Wliere parties stipulate that in a pending case a decree shall be 
rendered on filing of the eertified copy of an interlocutory decree entered 
in another cause of the same character, and a decree is entered conform- 
ably wlth the stipulation, an assignment of error will not lie to it. 

Appeal from the Circuit Court of the United States for the East- 
ern District of New York. 

Bill by the Celluloid Company against Robert E. McCafCerty and Morris L. 
Holton, co-partners under the flnn name of McCafferty & Holton, for Infrlnge- 
ment of letters patent No. 542,452, dated July 9, 1895, and No. 546,360, dated 
September 17, 1895. The following stipulation between the counsel was filed 
July 30, 1896: "It Is hereby stipulated and agreed by and between the solicit- 
ors for the respective parties that ail of the évidence taken or to be taken, 
and ail of the exhibits introduced or to be introduced, on behalf of the défend- 
ants, and in rebuttal on behalf of the complainant, in the suit of The Celluloïd 
Company v. The Arlington Manufacturing Company, in equity (No. 25, Septem- 
ber term, 1895), in the United States circuit court for the district of New- 
Jersey, shall be considered as évidence duly taken and exhibits duly introduced 
in this suit, and that a copy of the same may be iiled in this cause as original 
testimony and exhibits, and that the same shall be treated and used in ail 
respects as if regularly taken and introduced in this cause. And it is further 
stipulated that, upon the filing in this cause of a certifled copy of any inter- 
locutory decree entered in the said suit of The Celluloid Company v. The 
Arlington Manufacturing Company, an interlocutory decree of the same kind 
and in the same terms may be entered herein, and hâve the same force and 
effect as an interlocutory decree would hâve whieh was entered herein, after 
a décision by this court on iinal hearing." The record in the suit against 
the Arlington Manufacturing Company, in which a decree had been rendered, 
and the exhibits introduced therein were duly filed and Introduced in the suit 
at bar. March 3, 1888, an interlocutory decree v?as entered in favor of com- 
plainant, and défendants appealed. Motion to dismiss was denied May 19, 
1898 (Magie Light Co. v. Bconomy Gas-Lamp Co., S8 O. C. A. 56, 97 Fed. 98), 
without opinion. Motion by appellants to restore the case to the docket De- 
cree alHrmed. 

John R. Bennett, for appellants. 
J. E. Hindon Hyde, for appellee. 

PER CURIAM. The motion bj the appellants to restore the cause 
to docket has been considered, and is denied. The court adhères 
to the opinion, expressed upon the argument of the appeal, that 
there was no error in the decree of the court below; that decree 
having been rendered pursuant to a stipulation by the parties to the 
action that, upon the filing in the cause of a certifled copy of an 
interlocutory decree entered in another cause, in which the com- 
plainant and the vendor of the défendants were parties, an inter- 
locutory decree of the same kind and in the same terms should be 
entered in the présent cause, and hâve the same force and effect as 
an interlocOtory decree entered therein after a décision by the court. 
The court below having entered a decree conformably to that stipu- 
lation, the appellants cannot maintain an assignment of error. We 
find nothing in Kailroad Co. v. Ketchum, 101 U. S. 289, 25 L. Ed. 932, 
inconsistent with thèse views. The decree appealed from is aflarmed. 

104 P.— 20 
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HTJGHES COUNTY, S. D,, t. LIVINGSTQN. 

(ClrcnltAÇoiirt, çf rAçpeals, Elghth, (^rcult. October 9, jlSOO.) 

, i No. 1,337. 

1. Power TO IsèuE MuNiçip^t Bonds— Éstoppelitrom Denting bt Récitals. 

A quasi milnicipallty rùay not, by reclta;is In Its bonds, èstoj) Itself from 

denying tixs^f jt Is "wlthout power tp lèsue them, wheJi thelàws are sueli 

that there caii be no state of fact^'dr of conditions undéf whlch it would 

hâve tha autborlty tp enjlt tbem. 

a samb. 

But if the laws are such that there might, under any stftte of facts or 
cirountstancest be légal', power In the quasi municlpality to issue ita bonds, 
It mây:toy récitals thereto estop itself from denying that those facts or 
clrcuaistànces exist, &M that It had lawful power to send the bonds 
forth, anless the constitution or the law under which the bonds are issued 
prescrlbes some public record as the test of the existence of some of those 
facts or iciicumstances. 

8. SAME—ÈèToP^KL BT Récitals OF Officbbs. 

Wheil à! inunlcipal bddy haa aothorlty to Issue bonds on the condition 
that certalD' f aéts exiSt, or certain acts hâve been done, and the law in- 
trusts thé power to, and imposes the duty upon, its offlcers to ascertain, 
detètïnihè, and certify the existence of those facts,: or the doing of those 
acts, at the tltoe of the issuing of the bonds, thelr certificate wlll estop 
the mniielpallty, as against a Ijona flde holder of the bonds, from proving 
its fals% to defeat them. 

4. Same— CouNTiks— Cbrtifting Officbbs to Examine Rbcobd oï" Canvass- 

IN» BOARp. 

It iis the duty of the board of couhty eommissioners, which Is required to 
certify thàt bonds are Issued In pursuance of an act of the législature, 
which prescrlbes the fatorable vote of the electors of the.ceanty as a con- 
dition précèdent to thelr issue, to examine the proper record, when it is 
not Itself the éanvasslBgtjOird, and ascertain whether or not a légal prop- 
osition to issue the bonds hàs been sustained by the vote of the electors, 
and its certiflcâte that the bonds hâve been Issued in pursuance of the act 
precludes the county! from defeatlhg them in the hands of an innocent 
purchasér, either on thé ground that no lawful proposition to issue them 
was submîtted to the electors, or on the ground that such a proposition 
was not sustained by thelr vote. 
6. Same— Récital by Officers— Efpect. 

A récital of a compllance with the authorizing act by the offlcers of a 
county In a bond which they issue estôps thë municipal body from deny- 
ing every fact connected with, or growing out of, the discharge of the 
, ordinàry rdutlea, of sueh offlcers, .Kfhich under ihe law they were required 
to ascertain and détermine befoije they lss.ued the bonds. 

6. Same. , . ,, ■,■-[•' 

A redtal by thé offlcers bf a fcqtinty in a bond that it wàs Issued in pur- 
suance. ot an' ftct of the législature which authorized the eounty to fund 
its indébtedïiess of a certain class Is a plain certificate that It was issued 
In place of la ]ust and valld indebt^ess of the county of the character 
whlçh thje authorizing act empo^ered the offlcers of the county to fund. 

7. Same— Rbqital qp Issue in PubsUjAHCE of Law— Éppect. 

Ah ftvrthorized récital I^ municipal bonds thaithey ariè Issued "in pursu- 
ance b?' à législative act whicfr ethpowers the munleipality to issue them 
on the i conditions that a fundable debt exists, tiiat the electors of the 
county; hftîe voted to. Issue themi 'that they hâve been duly advertised 
for s.ate and. duly registered, Imuçris ,that thèse and ail othèr précèdent 
condlfiôW iave been fulflïted wheH thé bonds were sent forth, relieves the 
inndéëiât purchasér of ail Infciulry, f^iibtlCe, and knôWlédge of the actual 
'acticib and records of the offlcers. bf the municlpality,; and- estops the mu- 
n:ipîpS;l body from denying that such action, was talcen and such recorda 
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were made as authorized the issue of the bonds, tmlese the constitution 
or tlie act under wliicli the bonds were issued preseribes some public 
record as the test of compliance wlth some of the conditions précèdent. 
Laws Dak. T. 1889, c. 42. 

8. Bame. 

Such a récital in a bond issued by the board of county commissioners 
of a county is a certiflcate that the levy of the annual tax to pay the in- 
terest and principal of the debt evidenced by the bonds required by section 
5, art. 13, Const. S. D., has been made. 

9. Samb — FcNDiNG Bonds Create no Indebtednbss. 

The issue of bonds to fund the debt of a municipality neither créâtes nor 
iacreases the debt, but simply changes its form. 

10. 8ame— EstoppeIj fkom Denying Validity op Debt Fijnded. 

The faet that the warrants in place of which funding bonds were is- 
sued were fraudulent, or that the apparent debt which they were issued 
to pay was fictitious, or that their proceeds were diverted from the lawf ul 
purpose specifled in the bonds to illégal purposes, eonstitutes no défense 
against an action by an innocent purchaser upon municipal bonds which 
Were issued under a statute authorlzing the municipality to fund its in- 
debt,edness, and which lawfuUy recited that they were issued under that 
act and for that purpose. 

11. Pleading Conditions Précèdent — Not Required ip Recited. 

A complaint which sets out the bond, which contains a récital that it was 
Issued in pursuance of a specifled législative act, and avers that the bond 
was issued in conformity with the enactment therein recited, and that 
the plaintiff Is a bona flde purchaser thereof for value, is good, although 
It does not otherwise allège a compliance with the conditions précèdent to 
Its Issue. 
13. Phacticb— Refusai, to Dismiss Waivbd by Introducing Dépense. 

Any error in a refusai to grant a motion of a défendant to enter judg- 
ment in his favor or to dismiss an action at the close of the plaintiff's 
évidence is walved by subsequently Introducing évidence and proceeding 
with the trial of the case on its merits. 

13. General Finding op Court Conclusive— Issues op Faot. 

Where a jury is walved, and there Is testlmony raising Issues of fact, 
and the coiu-t finds generally for one party or the other, the losing party 
has no redress on error, except for the wrongful admission or rejection 
of évidence. 

14. Municipal Bonds — Vendée of Bona Fide Holder Acquirbs His Rights. 

The transférée of a bona flde purchaser of negotiable municipal bonds 
acquires ail the rights of his transferror, and may Invoke every presump- 
tion and estoppel arising from their negotlability and from their récitals in 
support of their validity which the transferror might hâve relied upon. 
even though the transférée takes them after maturity with notice of ail 
the alleged défenses. 

15. CoupoHs— Présentation at Place of Patment Unnecessary bepore 

Suit. 

The fact that coupons are made payable at a partieular place does not 
make a présentation of them for payment at that place necessary before 
an action can be maintalned upon them. 

16. Bame — Intbrbst. 

Coupons upon municipal bonds draw interest from their maturity until 
the date of the entry of judgment upon them at the rate established by 
the law where they are payable. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of South. Dakota. 

On January 19, 1899, Crawford Livingston, the défendant In error, brought 
an action In the court below against the county of Hughes, In the state of 
South Dakota, the plaintiff In error, to recover the amount due upon coupons 
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tnt from 56 bonds: Issued by that county, and dated July 6, 1891. In his 
complaint the défendant in error allégea : That on Jnly 6, 1891, the county of 
Hughes, in complianee Vvith laws of the state of South Dakota, and in con- 
formlty with the enactments recited in the bonds, issued 224 municipal bonds. 
That each p£ thèse bonds was In the following worda and figures: 
"Number — . United States of America. $500.00. 

"State of South Dakota, Hughes County Funding Bond. 

"Know ail men by thèse présents, that the coiuity of Hughes, in the state 
of South Dakota, acknowledges Itself to owe, and for value received hereby 
promises to pay, to T. W. Pratt or bearer the sum of flve hundred dollars 
(500.00), In lawful money of the, United States of America, on the sixth day 
of July, A. D. 1911, or at any tlme after the sixth day of July, A. D. 1901, 
at the option of sald county, with interest thereon at the rate of six per 
centum per annum, payable annually on the sixth day of July in each year, 
on présentation and surrender of the annexed interest coupons as they sev- 
erally become due. Both principal and Interest of this bond are payable at 
the Chemical National Bank, in the city of New York, and state of New 
York. This bond Is one of a séries of like ténor and date, numbered from 
1' to 224, both inclusive, aggregating the sum of $112,000.00, and is Issued 
by said county of Hughes for the sole purpose of funding the outstanding 
indebtedness of said county incurred for constructing a court house and jail, 
and is issued in pursuance of an act of the Eighteenth législative assembly 
of the terrltory of Dakota, entitled 'An act authorizing and empowering organ- 
Ized countiés of Dakota to erect county buildings for court house and jail 
purposes, and to issue and dispose of bonds to provide funda to pay theref or, 
and to provide for the payment of principal and interest of sueh bonds' 
[Laws Dak. T. 1889, c. 42], and in accordante with an élection duly called 
and held on the second day of June, 1891, and it is hereby certified and re- 
cited that ail acts, conditions, and things required to be done précèdent to 
and In the issuing of this séries of bonds hâve been properly done, happened, 
and been performed in regular and due form, as required by law, and that 
the total indebtedness of said county, including this Issue of bonds, does not 
exceed the constitutional and statutory limitations. In witness whereof (that) 
said county of Hughes, by Its board of county commlssioners, has caused this 
bond to be signed by the chalrman of sald board, attested by the county 
audltor of sald county, and caused the seal of said county to be aflSxed hereto 
the sixth day of July, A. D. 1891. 

"[Signed] John F. Hughes, 

"Chalrman of the Board of County Commlssioners. 

•'Attest: Harry Ernest, County Auditor. 

"Registered In my oflîce àpcordlng to làw. : 
"Thomas H. Green, County Treasurer." 

That to each bond there were attached 20 Interest coupons, for $30 each, 
■payable at intervais of six months from the date of the bond, that thèse 
bonds and coupons were sold as commercial obligations of the county, and 
passed from purchaser to .purchaser, until they were bought by the défendant 
in error. That, "at the tlme the said bonds of the défendant were issued 
and sold, the said défendant, through its offlcers, in order to facilitate the sale 
thereof to ail persons whct might then or thereafter purchase in open market 
the said obligations, prepared certiflcates and certified copies of the records 
of .the défendant, duly made by its proper offlcers, showing the proceedings 
had and taken by the défendant with référence to the Issue of sald bonds, 
the purpose for yr^ûeh It was proposed to use the money, the amount of the 
Indebtedness, the equalized assessed valuatlon, and generally ail matters per- 
taining to the Issuance of sald bonds afCecting their valldity, showlng by said 
certified copies and records the full right of the défendant to issue the same. 
Said bonds were ail thereupon sold in open market to varions persons, who 
were Indueed to purchase the same by reason of the récitals therein containeû, 
and said certiflcates and certified copies, and the same were purchased in the 
ordlnary course of business, before maturlty, In good falth and for value, and 
by such purchasers in the same manner resold; and some tlme thereafter 
ail of the bonds and coupons referred to in the several subdivisions of this 
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complaint were duly sold to this plaintiff In the ordinary course of business^ 
and in good faith and for value, who likewlse was induced to purchase the 
same relying upon the récitals therein contained and upon said certificates 
and certified copies"; and that the défendant in error, prior to the Ist day 
of July, 1895, in good faith and for value. In open marliet, before the maturity 
thereof, purehased the 56 bonds from which the coupons in suit were eut 
and the coupons themselves, and is the owner and holder thereof. That thèse 
coupons hâve never been paid, though payment thereof bas been demanded 
of the plaintiff in error. 

The county interposed a demurrer to this complaint, which was overruled, 
and then it answered. Its answer was an admission that the bonds had been 
Issued by the county; a déniai that the county ever had the power to issue 
them; and averments that it never had any outstanding indebtedness which 
was fundable under the aet referred to in the bonds; that it never received 
any considération for them; that they were issued to take up flctitious war- 
rants, which were issued by its board of county commissioners without con- 
sidération, without authority, and without a compllance with the sta tûtes; 
that none of the proceedings required to be taken to authorize the création 
of a fundable debt or the issue of thèse funding bonds had ever been taken 
by the offlcers of the county; and that the records of the board of county 
commissioners, of the county treasurer, and of the county auditor of the county 
disclosed thèse facts. The case was tried without a jury, and the court 
made a gênerai finding for the défendant in error, and entered judgment 
against the county. 

At the trial the défendant in error proved the exécution of the bonds by 
the proper offlcers of the county; hls purchase of them for value in good 
faith, in the ordinary course of business, in reliance upon the récitals therein, 
and upon the opinion of an attorney at law. At the close of his évidence, a 
motion was made for judgment in favor of the county, and that motion was 
denied. The plaintiff in error ofCered the records of the county and the testi- 
mony of witnesses to show that the county never owed a debt fundable un- 
der the act recited in the bonds; that it never received any considération 
therefor; that the, bonds were issued to take up warrants which were issued 
by its board of county commissioners without any considération, and were 
never delivered to any créditer; that the proposition submitted to the electors 
relative to the Issuance of the bonds was not in accordance with the récitals 
therein contained or with the terms of the statute; that the county commis- 
sioners did not advertise the bonds for sale before they issued them, and 
that they did not register them, although the statutes of South Dakota re- 
quired them to make such an advertisement and to register the bonds be- 
fore they were issued. The court below rejected ail this évidence, on the 
ground that the défendant in error was a bona flde purchaser of the bonds, 
and that the récitals estopped the county from showing their falsity to defeat 
his action against it. Every ruling, act, and omission of the court in the 
eonduct of this case from the order overruling the demurrer to the order for 
judgment is challenged upon this writ of error. The main issues of law are 
presented by this statement. The grounds of the more minute spécifications 
of error hâve not been set forth hère, to avoid répétition, because they must 
be stated in the opinion where they are eonsidered. 

T. P. Estes (J. K. Lambert and C E. De Land, on the brief), for 
plaintiff in error. 

McNeil V. Seymour (H. R Horner, R. W. Stewart, Edward C. 
Stringer, and W. P. Warner, on the brief), for défendant in error. 

Before CALDWELL, SAÎŒORN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Many questions hâve been presented and argued by counsel in this 
case, but the main issue concerns the scope and effect of the estoppel 
in favor of an innocent purchaser raised by the récitals in the bonds 
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ffolii ■Wïiicli the coupon^ in suit werè eut Thèse bonds were issued 
und^r ^ act of thè ISth legislfttiVe assembly Of tlie territory of 
Dakota entitled "An act authorizing and empowering organized coun- 
ties of Dakota to erect county buildings for court bouse and jail pur- 
poses, and to issue ai}d dispose ôf bonds to ptovide funds tp pay 
therefor, and to provide for tbe payment of principal and interest of 
such bonds." Laws Dak. T. 1889, c. 42. That act empowered eaclv 
board of county commissioners of certain counties of Dakota terri- 
tory, one pf whichi was the county of Hugbes^ to issue and sell the 
bonds of its county, upon a favorable vote of the electors thereof, 
for the purpose of purchasing the site for, and the érection of, a court 
house or jail, or both, whenever in the opinion of a majority of the 
board the county had insufflcient pr inadéquate buildings for its use 
for a court house or jail, or both, authorized the board to let contracta 
for the érection of a court house or jail, or both, for the use of its 
county,' and to hâve entire supervision of the construction of thèse 
buildings,, It required the board, before the bonds were issued or 
deliveredi to cause them tp be advertised for sale at least once a 
week, for four successive weeks, in one of the leading newspapers 
published at the seat of government of the territory of Dakota (sec- 
tion 6); to caiise them to be presented to the county clerk or auditor, 
and to be registered in a book kept by him, and known as the "Bond 
Eegister"; and to insert in each of the bonds this récital: 

"Issued in pursuance of an act ofr the Blghteenth législative assembly of 
the territbry of Dakota, entitled 'An act authorizing and empowering organ- 
ized counties of Dakota to erect county buildings for courthouse and jail pur- 
poses, and to Issue and dispose of bonds to provide funds to pay therefor, 
and to provide for the payment of principal and Interest of such bonds.' " 
Section 6. 

The act not only authorized the board of county commissioners to 
erect a court housé and jail, to isgue bonds to raise money to pay 
for them, and to sell the bonds, but it also prpyided that the board ot 
any such county might issue and sdl bonds to fund an indebtedness 
created for that purpose. The latter provision was in section H of 
the act, and it read in this way: 

"Any county In this territory whlçh lias Issued warrants or other évidence 
of Indebtedness slnce January flrst, 1887, ^or the purpose of building a court- 
house or Jail or both may Isspe bonds under the provisions of this act to 
fund such warrants or other Indebtedness and if such indebtedness was au- 
thorized by a majority vote of the qu^lfled electors of such county previous 
to the incurrlng of the same, no new élection shall be had and the board of 
county commissioners of any such county Is hereby authorized and empow- 
ered when In the judgment of such board It Is deemed to the best interests 
of such county to Issue such bonds and to apply the proceeds solely to the 
rédemption of such warrants or other évidences of indebtedness: provided, tbe 
bonds Issued under the provisions of this section shall bear a lower rate of 
interest than the outstanding lnd6btei|ness proposed to be funded." 

The bonds hère in controversy were issued under this section of the 
act, and they contained not only the récital prescribed by the law, 
but a further certiflcate that they were issued in accordance with an 
élection dulyheld thereunder, and that ail acts, conditions, and things 
required to be done précèdent to and in the issuing of the bonds had 
been properly done, happened, and beèn performed in regular and due 
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fofm, as required by law. Numerous attempts kave been made by 
counsel for the county to escape f rom tbe effect of thèse récitals, and 
some of tbein will now be considered. 

Tbe great contention of the counsel for the plaintiff in error, as is 
customary in cases of this kind, is that the récitals are futile, because 
the county had no power to issue the bonds. The argument is: 
Counties whdch had incurred. a debt for the érection of a court house 
or jail, or both, between January 1, 1887, and the date of the approval 
of the act of 1889, which was February 21, 1889, and those counties 
only, were authorized by that act to fund their debts. The county 
of Hughea had incurred no such debt, and was without power to fund 
any debt under this act. Therefore the récitals in its bonds could 
not estop it from denying this want of power, and could not croate 
the power. The major promise of the syllogism is challenged by 
counsel for the défendant in error, who earnestly insist that the act 
of 1889 authorized counties to fund any debt for the construction of 
a court house and jail, whether it was created after the passage of 
this act or before its enactment. Conceding to the plaintiff in error, 
however, the soundness of this premise, their conclusion does not 
follow. Their argument ignores the vital distinction between that 
total want of power which no act or récital of the municipality can 
remedy, and the total failure to exercise or the inadéquate exercise 
of a lawful authority. It ignores the essential différence between 
a total lack of power under the laws under ail circumstances, and a 
lack of power which results merely from the absence of some précè- 
dent facts or acts which condition either the existence or the exer- 
cise of the power. The former, it is true, cannot be affected by the 
estoppel of récitals, but the latter may be. A municipality or a quasi 
municipality may not, by the récitals in its bonds, estop itself from 
denying that it is without power to issue them when the laws are 
such that there can be no state of facts or of conditions under which 
it would hâve authority to émit them. But if the laws are such that 
there might, under any state of facts or circumstances, be lawful 
power in the municipality or quasi municipality to issue its bonds, it 
may by récitals therein estop itself from denying that those facts or 
circumstances existed, and that it had lawful power to send them 
forth, unless the constitution or act under which the bonds are issued 
prescribes some public record as the test of the existence of some of 
those facts or circumstances. Board v. Sutliff, 97 Fed. 270, 277, 38 
C. C. A. 167, 173; National Life Ins. Co. v. Board of Education, 62 
Fed. 778, 789, 792, 10 C. 0. A. 637, 648, 651, 27 U. S. App. 244, 262, 
265; Chaffee Co. v. Potter, 142 U. S. 355, 364, 12 Sup. Ct. 216, 35 
L. Ed. 1040; City of Evansville v. Dennett, 161 U. S. 434, 443, 446, 
16 Sup. Ct. 613, 40 L. Ed. 760; E. H. Eollins & Sons v. Board of 
Com'rs, 80 Fed. 692, 699, 26 C. C. A. 91, 98, 49 U. S. App. 399, 412; 
City of Huron v. Second Ward Sav. Bank, 86 Fed. 272, 279, 30 C. C. 
A. 38, 45, 57 U. S. App. 593, 606; City of South St. Paul v. Lamprecht 
Bros. Co., 88 Fed. 449, 453, 31 C. C. A. 585, 589, 60 U. S. App. 78, 85, 
The exception to this rule need not be considered in this case, be- 
cause neither the constitution of the state of South Dakota nor the 
act of 1889 pointed ont any record as the test of any limitation or 
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condition of the existence or of tlxe exercise of the power of this 
county to issue thèse bonds. On the other hand, the act of 1889 ex- 
pressly requires the county oflQcers to ascertain and to oertify on the 
face of the bonds that they were sent f orth in pursuance of the act 
■which authorizes their issue. This case falls under the gênerai rule. 
And it is a just and reasonable one. Récitals are inserted in muni- 
cipal bonds for the express purposé Of inducing buyers to purchase 
them il reliance upon the truth of the certiflcates they contain. Pur- 
chasers universally do sd. Then the salutary rule steps in, that one 
wbo by his acts or représentations, or by his silence when he ought 
to speak ont, induces another to change his situation in reliance upon 
thosé acts or représentations or upon that silence, so that a déniai 
of their plain meaning or effect will injure the latter, is estopped from 
niaking such a déniai, and that rule forbids the inéquitable défense 
that the récitals in sûch bonds were not true. If the légal effect of 
récitals is merely to déclare that a state of facts or circumstancés 
existed tinder which the municipality had the power to issue the 
bonds, thii is a just and reasonable rule, and it is and ought to be uni- 
f ormly applied and enforced, because such facts and circumstancés 
are pecullarly within the knowledge of the municipality and its of- 
ficers, and without the knowledge of the purchasers of the bonds. 
On the other hand, if the laws are such that there can be no facts or 
circumstancés under wMdi the municipality courld hâve the power 
to issue the bonds, thé purchasers are charged with the knowledge 
of this state of the law. They cannot be deceived by récitals that the 
bonds w€*é regularly or legally issued, because they must know that 
there wa&î no way in which. they could hâve been so issued, and in such 
a case récitals of this châracter constitute no estoppel in their favor 
against the municipality. In the case in hand the laws of South 
Dakota were such lîiat there might hâve been a state of facts under 
which this county would hâve had the authorlty to issue thèse bonds. 
Under the gênerai laws of that state^ this county of Hughes had the 
power, before the act of 1889 was pàssed, to erect a court house and 
a jail, to incur a debt, aid to issue warrants for thàt purpose. If it 
had donê thèse things, it would hâve had a lawful debt, which the act 
of 188& would hâve giveri it ample power to fund. Whether or not it 
had such a debt when thèse bonds were issued was a fact peculiarly 
within the knowledge of its offlœrs, a fact concerning which the pur- 
chasers of its bonds would be likely to bedensely ignorant. It was 
therèfore eiaétiy one of thosè facts èonditioning thé existence and 
exercise 6f its power that under ail the décisions it had the right, and 
that it was its plain pûrposè, to put at rest by the récitals which the 
législature authbrized it to insert in its bonds. Those récitals, there- 
f ore, were not futile, for thé reason that the county had no power to 
issue the bopids, because there might hâve been a ^tate of facts under 
which the pdwèr would. hâve existed, and a certificate to the effect 
thàt such a. state of facts did exist estops the county from denying 
its exiâteiietej.land f rom defeating the bOhds on the ground that the 
certificate was false. 

2. Another argument of counsel is that the board of county com- 
missioners of this county was its agent, with authority clearly limit- 
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ed by the terms of the act and the gênerai iaws of the state; that an 
agent with limited authority may not, by récital or certificate that 
he bas authority, create or enlarge his power; and that the board 
could not, by its certificate that a fundable debt existed, extend or 
enlarge its authority, and thereby estop the county. But this argu- 
ment ignores the great principle upon which the effect of récitals in 
municipal bonds is based. That principle is that one may not vest in 
his agent the power to détermine whether or not he has authority in 
a given case, and silently take the benefit of his décision and his àct 
as agent, and then deny his authority, to the détriment of strangers 
who hâve innocently acted in the belief that his power was ample. 
It is that when a municipal body has lawful authority to issue bonds 
on the condition that certain facts exist or certain acts hâve been 
done, and the law intrtists the power to, and imposes the duty upon, 
its offlcers to ascertain, détermine, and certify the existence of thèse 
facts at the time of issuing the bonds, their certificate will estop the 
municipality, as against a bona fide holder of the bonds, from prov- 
ing its falsity to defeat them. National Life Ins. Co. v. Board of 
Education, 62 Ped. 778, 792, 793, 10 G. G. A. 637, 651, 652, 27 U. S. 
App. 244, 266, 268; West Plains Tp. v. Sage, 69 Fed. 943, 948, 16 
C. G. A. 553, 558, 32 U. S. App. 725, 736; E. H. Eollins & Sons v. 
Board of Com'rs, 80 Fed. 692, 699, 26 C. C. A. 91, 98, 49 U. S. App. 
399, 412; Rathbone v. Board, 83 Fed. 125, 131, 27 C. G. A. 477, 483, 
49 U. S. App. 577, 589; City of Huron v. Second Ward Sav. Bank, 
86 Fed. 272, 279, 30 C. G. A. 38, 45, 57 U. S. App. 593, 606; Brown's 
Ex'x V. Ingalls Tp., 86 Fed. 261, 263, 30 C. G. A. 27, 29, 57 U. S. App. 
611, 615, 616; Gity of South St. Paul v. Lamprecht Bros. Co., 88 Fed. 
449, 453, 31 G. G. A. 585, 589, 60 U. S. App. 78, 85; Grattan Tp. v. 
Chilton, 97 Fed. 145, 148, 38 C. G. A. 84, 87; Gommissioners v. Aspin- 
wall, 21 How. 539, 16 L. Ed. 208; Bissell v. City of JefEerson ville, 
24 How. 287, 16 L. Ed. 664; Moran v. Gommissioners, 2 Black, 722, 
17 L. Ed. 342; Meyer v. Gity of Muscatine, 1 Wall. 384, 393, 17 L. 
Ed. 564; Lee Go. v. Rogers, 7 Wall. 181, 19 L. Ed. 160; Pendleton 
Go. V. Amy, 13 Wall. 297, 305, 20 L. Ed. 579; City of Lexington v. 
Butler, 14 Wall. 282, 20 L. Ed. 809; Grand Chute v. Winegar, 15 
Wall. 355, 21 L. Ed. 170; Lynde v. Winnebago Co., 16 Wall. 6, 21 
L. Ed. 272; Marcy v. Oswego Tp., 92 U. S. 637, 23 L. Ed. 748; Town 
of Coloma v. Eaves, 92 U. S. 484, 23 L. Ed. 579; Moultrie Co. v. Rock- 
ingham Ten-Cent Sav. Bank, 92 U. S. 631, 23 L. Ed. 631; Gommis- 
sioners V. Bolles, 94 U. S. 104, 24 L. Ed. 46; Gommissioners v. Clark, 
94 U. S. 278, 24 L. Ed. 59 ; Gommissioners v. January, 94 U. S. 202, 
24 L. Ed. 110; Warren Co. v. Marcy, 97 U. S. 96, 24 L. Ed. 977; 
Pana v. Bowler, 107 U. S. 529, 2 Sup. Ot. 704, 27 L. Ed. 424; Oregon 
V. Jennings, 119 U. S. 74, 7 Sup. Gt. 124, 30 L. Ed. 323; Ghaffee Co. 
v. Potter, 142 U. S. 355, 12 Sup. Gt. 216, 35 L. Ed. 1040. The act 
of 1889 required the board of county commissioners of this county 
to insert in thèse bonds when it issued them a certificate that they 
were issued in pursuance of this act. It thereby intrusted to them 
the power and imposed upon them the duty to ascertain, to détermine, 
and to certify whether or not every fact and every act which con- 
ditioned the lawful issue of thèse bonds existed before they were 
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issuedi The existence of a âindable deM was one of the facts with- 
dttt "which no bond could be ,iss,ued in purstiance of this law, and wh.en 
this board certifled that thèse; bonds were so issued it acted dearly 
witbin the limite of its po5iS?=ér, and in the discharge of a duty thrust 
upon it by the législature of the state. 

3. Attention Is called to tiie fact that the canvassing board whose 
duty it was to détermine whether the electors of Hughes county sus- 
tained the proposition to issue the bonds might, under the statutes 
of that state, hâve been composed of the county clerk or auditor 
and a majority of the county commissioners of the county, or of the 
county treasurer, the judge of the county court, and one county com- 
missioner (Laws Dak. T. 1889, c. 42, § 3; Laws S. D. 1890, c. 84); 
and it is argued that the récitals in the bonds do not estop the 
county from showing that there was no valid élection upoû the propo- 
sition to issue them, becaùse the board of county commissioners was 
not the canvassing board, and hence it was not its duty to détermine 
the state of the vote upon that question. But it was the duty of 
that board, before it made the certificate which the statute required 
it to place in the face of thèse bonds, to ascertain and détermine 
whether or not the électors of the county had voted to issue them. 
If the board was not itself empowered to canvass that vote, it was 
its duty to examine the rèturn of the prdper canvassing board, and 
to learn therefroin what the state of the vote was and upon what 
pr&position it was cast. If a canvass aM certificate of some other 
boàrd waâ the only évidence from whick the county commissioners 
could learn thë resuit of the vote, the âct of 1889 imposed upon it 
thé duty to ascertain and détermine whether or not that évidence 
existed, whether or not that canvass had been made and certiûed, 
whether or not the proposition upon which the vote was cast cor- 
responded with the terms of the statute and the bond, and, when it 
certifled that thèse bonds were issued in pursuance of the act of 
1889 j it certifled that a légal proposition had been submitted to, and 
sustained by, the electoÉs', and that a proper canvass and return of 
that vote had been made and flled in the appointed place. Brown's 
JEx'x V. Ingalls Tp., 86 Fed. 261, 263, 30 0. C. A. 27, 29, 57 U. S. 
App. 611,615. 

4. It is said that the récitals do not estop the county from show- 
ing that it had no indebtedness which could be funded under the 
act of 1889, because they contain no express statement of the exist- 
ence of such a debt. But, under the laws of South Dakota, the board 
of county commissioners is the controlling body throùgh which the 
county acts, contracts, sues, and is sued, and by which the county 
is govemed. The gênerai laws of that state invest it with the power 
and impose upon it the duty tO make ail orders respecting the prop- 
erty of the county, to levy the county taxes, to liquidate the county 
indebtedness (Comp. Laws Dak. § 592), to superintend the fiscal con- 
oems of the county, to secure their management in the best manner, 
and to keep an account of the receipts and expenditures of the 
quasi municipality (section 593)* It is a gênerai rule that a récital 
by the ofScers of the county in a bond which they issue estops the 
municipal body from denying every fact connected with, or growing 
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out of, the discharge of the ordinary duties of such ofiScers, -which 
under the law tliey were required to ascertaiu and détermine before 
they issued the bonds. Korthern Bank v. Porter Tp., 110 U. S. 608, 
610, 4 Sup. 'Ct. 254, 28 L. Ed. 258; National Life Ins. Co. v. Board of 
Education, 62 Fed. 778, 792, 793, 10 C. C. A. 639, 651, 652, 27 U. S. App. 
244, 266, 268. The existence or nonexistence of a debt which might 
be funded under this act was a fact which the board of county com- 
missioners of this county was required to learn and to know in the 
ordinary discharge of the duties of its office. Iso funding bonds 
could hâve been issued in pursuance of the act of 1889, unless there 
was a county debt of the character described in that act to be funded. 
The existence of such a debt was the flrst fact which the board was 
necessarily compelled to ascertain and détermine before it issued the 
bonds and made the certiflcate which they contained, and its récitals 
that thèse bonds were issued in pursuance of that act is a plain cer- 
tiflcate that they were issued in place of a just and Yalid indebted- 
ness of the county, which the act of 1889 authorized that board to 
fund. City of Huron v. Second Ward Sav. Bank, 86 Fed. 272, 279, 30 
0. C. A. 38, 45, 57 U. S. App. 593; School Dist. v. Stone, 106 U. S. 
183, 187, 1 Sup. Ct. 84, 27 L. Ed. 90; Town of Coloma v. Eaves, 92 
TJ. S. 484, 23 L. Ed. 579; Commissioners v. Bolles, 94 U. S. 104, 24 
L. Ed. 46; Mercer Co. v. Hackett, 1 Wall. 83, 17 L. Ed. 548; Commis- 
sioners T. Beal, 113 U. S. 227, 238, 239, 5 Sup. Ct. 433, 28 L. Ed. 966; 
Cairo v. Zane, 149 U. S. 122, 13 Sup. Ct. 803, 37 L. Ed. 673; City of 
Evansville t. Dennett, 161 U. S. 434, 443, 16 Sup. Ct. 613, 40 L. Ed. 
760; Geer v. Board, 97 Fed. 435, 441, 38 0. 0. A. 250, 256. 

5. Another contention of counsel is that thèse récitals do not estop 
the county from showing that it had no fundable debt; that the prop- 
osition submitted to the vote of the electors did not conform to the 
Btatute or to the certiflcate in the bond; that the bonds were never 
advertised for sale; and that they were never registered in the ofiQce 
of the county clerk or county auditor, as required by the statute, — 
because ail thèse facts appear by the books and records of the board 
of county commissioners and of the county clerk, and every purchaser 
was chai'ged with notice of thèse records and the facts they disclosed. 
But as early as 1863 the suprême court declared: "When a corpo- 
ration has power, under any circumstances, to issue negotiable securi- 
ties, the bona flde holder has a right to présume that they were issued 
under the circumstances which give the requisite authority, and they 
are no more liable to be impeached for any inflrmity in the hands of 
such a holder than any other commercial paper" (Gelpcke v. City 
of Dubuque, 1 Wall. 175, 203, 17 L. Ed. 520, 525); and in 1896, in City 
of Evansville v. Dennett, 161 U. S. 434, 443, 16 Sup. Ct. 613, 617, 40 
L. Ed. 760, 763, that court, speaking to the question whether or not 
an innocent purchaser was required to go beMnd the statute and the 
certiflcate upon the face of the bond to ascertain whether a proper 
ordinance or resolution had been passed or record made to authorize 
its issue, said: 

"A.s therefore the récitals in the bonds import compllance with the city's 
charter, purehasers for value, having no notice of the nonperformance of the 
conâitions précèdent, were not boimd to go behind the statute conferrlng the 
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power to subscribe, and to aseertafn, by an examinatlon of ordlnanees and 
records ot the clty councll, whether those conditions had in fact been per- 
formed." 

In Board of Com'rs v. National Life Ins. Co., 90 Fed. 228, 231, 32 
0. C. A. 591, 594, 61 TJ. S. Aipp. 53, 58, after reviewing some of thé 
cases upon this subject, this court announced its conclusion in tkese 
words: 

"The resnlt Is that the récital In the bonds before us that they were Issued 
In accordance wlth the provisions of the statute Imports that they were is- 
sued In pursuanee of a lawful and proper resolution and of honest and just 
action on the part of the board of connty commissloners under that statute. 
It relleves the Innocent porchaser of ail Inquiry, notice, and Isnowledge of 
the actual action and record of the board, and estops the county from denying 
that proper action was taken, and that a lawful resolution was passed." 

This proposition has been repeatedly afiirnaed by this court, and 
is no longer open to debate. National Life Ins. Co. v. Board of Edu- 
cation, 62 Fed. 778, 792, 10 0. C. A. 637, 651, 27 U. S. App. 244, 266; 
Kathbone t. Board, 83 Fed. 125, 131, 27 C. C. A. 477, 483, 49 U. S. 
App. 577, 589; Board of Com'rs v. National Life Ins. Co., 90 Fed. 228, 
231, 32 C. C. A. 591, 594, 61 U. S. App. 53, 58; City of South St. Paul 
V. Lamprecht Bros. Co., 88 Fed. 449, 453, 31 C. C. A. 585, 589, 60 
U. S. App. 78, 85; Board of Com'rs v. l'Etna Life Ins. Co., 90 Fed. 
237, 32 C. C. A. 600, 61 U. S. App. 51; Board v. Heed, 41 C. C. A. 668, 
101 Fed. 768; Wesson v. Saline Co., 73 Fed. 917, 919, 20 0. C. A. 227, 
229, 34 U. S. App. 680, 684. The légal effect of the récital that thèse 
bonds were issued in pursuanee of the act of 1889 was that they were 
issued to fund a valid debt of the county of the character described 
in section 11 of that act.; that a lawful proposition for their issue 
had been submitted to and sustained by the favorable vote of the 
electors of the county; that the bonds had been duly advertised for 
sale; that they had been proper ly registered; and that every other 
fact existed, and every other act had been done, which under the act 
of 1889 conditioued a lawful issue of the bonds. 

In the considération of thèse quptions, our attention has been 
called again to the argument that the conclusion which we hâve now 
reached opens wide the door for faithless ofiflcials to issue unauthor- 
ized bonds of their municipahty. The argument is that courts should 
require innocent purchasers to présume that the authorized récitals 
and certiâcates of public officiais are false; that the debts which they 
déclare are just obligations of their municipalities are void; and that 
they should impose upon such purchasers the duty to examine the 
antécédent records and proceedings of thèse offlcers to ascertain 
whether or net thèse debts are valid. The argument is suicidai. 
If it is the duty of an innocent purchaser to présume that the lawful 
certiflcate of public officiais in the face of bonds is false, and to look 
to the records and proceedings of those officiais to ascertain whether 
or noi it is true, by the same mark it must be equally the duty of such 
a purchaser to présume that the records and proceedings are also 
false, and that wherever they disclose no valid debt they falsely dis- 
close that factj and the truth is that a valid debt exists. If this pre- 
sumption of falsity is to obtain, the resuit will be the same, and the 
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debt will be presumed to be valid because the records sbow it to be 
void. The truth is that tbis contention is unwortby of serions con- 
sidération. The great majority of municipal officers are upright, 
bonest, and -watchful of the public welfare. The actions of bonest 
and faithful officiais must not be subjected to the suspicions wbich fit 
only those who are disbonest and faithless. Contracts cannot be 
made and enforced, courts cannot administer justice, business can- 
not be transacted upon any other presumption tban that private 
citizens and public officiais alike are innocent of wrong and faithful 
to their trusts until they are proved to be faithless. In the con- 
sidération of the validity of contracts of municipalities, tbe fact must 
not be overlooked that municipal officers are not the agents of the 
purchasers of bonds. Tbey are the agents of tbe municipalities. 
They are not selected by tbe creditors of tbe city or of the county they 
represent, nor by the courts, but they are chosen by the municipali- 
ties themselves. If there is danger that such officers will violate 
their oaths, and corruptly barter away the rigbts of the people whom 
they represent, through the abuse of rules of action wbich bave been 
established for the guidance of bonest men and faithful officiais, the 
remedy is not the punishment of innocent creditors who bave pur- 
chased the negotiable securities of municipalities upon the faith of 
the acts of their officers, wbich were generally known to and acqui- 
esced in by their citizens. It is in the élection by those citizens of 
honest men and faithful officiais. 

Section 5, art. 13, Const. S. D., provides that any city, county, town, 
school district, or other subdivision incurring indebtedness shall, at 
or bef ore the time of so doing, provide for tbe collection of an annual 
tax sufficient to pay the interest and also the principal thereof when 
due. It is said that the bonds hère in question are void because no 
such provision was ever made for the collection of any tax to pay 
tbe interest or principal of the original debt which was funded by 
the bonds, or the interest or principal of the bonds themselves. There 
are two answers to this proposition. The flrst is that the certificate 
that the bonds were issued in pursuance of tbe act of 1889 is a certifi- 
cate that the provision for tbe collection of tbe annual tax required 
by tbe constitution which the board of county coiomissioners that 
made tbe certificate was authorized to make bad been already made. 
National Life Ins. Co. v. Board of Education, 62 Fed. 778, 791, 10 
C. C. A. 639, C52, 27 U. S. App. 244, 260; Board v. Sutliff, 97 Fed. 270, 
276, 38 C. C. A. 167, 172; Dudley v. Board, 80 Fed. 672, 676, 677, 26 
C. C. A. 82, 86, 87, 49 U. S. App. 336, 344, 345; Board of Com'rs v. 
E. H. Rollins & Sons, 173 U. S. 255., 273, 274, 19 Sup. Ct. 390, 43 L. 
Ed. 689. Another answer is that the certificate in the bonds is con- 
clusive that there was a just debt to be funded, and the issue of bonds 
to fund this debt neitber created nor, increased tbe indebtedness of 
the county, but simply changed its form, so that no provision was re- 
quired to be made, under the constitution, for an annual tax to pay 
tbe refunding bonds or their interest. Board v. Platt, 79 Fed. 567, 
569, 25 C. C. A. 87, 89, 49 U. S. App. 216, 220; E. H. Rollins & Sons 
V. Board of Com'rs, 80 Fed. 692, 698, 26 C. C. A. 91, 98, 49 U. S. App. 
399, 411; City of Huron v. Second Ward Sav. Bank, 86 Fed. 272, 278, 
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30 O,t0i an 88, U, 57 U. S. App. 593, 605; Lyon Go. V. Keene Five- 
Ceat Sav. Bûûk, 40 C. C. A. 391, 100 Fed. 337, 339. 

7. Nor isjt: any défense to thèse bonds in the hands of an inno- 
cent purchasep that the warrants wMch they were issued to retire 
were fraudulent and void, that the apparent debt which they were 
issued to pay was flctitious, and that their proceeds were diverted 
f rom the lawf ul purpose specifled in the bonds to illégal and useless 
ends. City of Huron v. Second Ward Sav. Bank, 86 Fed. 272, 275, 
277, 30 C. O. Ai- 38, 41, 43, 57 U. S* App. 593, 600, 603; National Life 
Ins. Co. V. Board of Education, 62 Fed. 778, 785, 10 0. 0. A. 637, 644, 
27 U. S. App. 244, 256; West Plains Tp. v. Sage, 69 Fed. 943, 946, 
16 C. C. A. 553, 557, 32 U. S. App. 725, 733; Board of Com'rs v. 
.^tna Life Ins. Co., 90 Fed. 222, 224, 32 C. C. A. 585, 587, 61 U. S. App. 
41, 45; Board v. Howard, 83 Fed. 296, 298, 27 C. a A. 531, 533, 49 
U. S. App. 642, 645; Board of Com'rs v. Society for Savings, 41 C. C. 
A. 667, 101 Fed. 767. 

8. It is assigned as error that the demurrer to the complaint in 
this action should hâve been sustained because it contains no aver- 
ments that a fundable debt existed when the bonds were issued, or 
that any of the antécédent proceedings required by the act of 1889 
had been taken; because it shows that certified copies of certain 
proceedings showing the right of the county to issue the bonds had 
been presented to, and relied upon, by the purchaser, the défendant in 
error, when he bought them; because the bonds appear on their face 
to be nonnegotiable; and because the complaint contains no aver- 
ment that the défendant in error bonght them without notice of their 
defects. The complaint contains an allégation that the bonds were 
issued in pursTiance of, and in conformity with, the act of 1889, 
which is recited therein. We hâve purposely considered the effect of 
the récitals in the bonds, and reached the conclusion that in the hands 
of an innocent purchaser they estop the county of Hughes from deny- 
ing that they were issued to replace such a debt as it was authorized 
to fund under the eleventh section of the act, and from denying that 
ail the facts existed, ail the acts were done, and ail the conditions 
were complied with which were required to constitute an issue of 
thèse bonds in accordance with the provisions of this act and the gên- 
erai laws of the state of South DaJiota. Thèse conclusions dispose 
of the objection that the complaint does not plead thèse précèdent 
facts, acts, and conditions. It pleads the bonds, and the récitals they 
contain, and those facts, and the f act that the défendant in error was 
an innocent purchaser, constitute a good cause of action. The ob- 
jection that the complaint isinsnfficient, because it contains an allé- 
gation that certified copies of the records, showing the proceedings 
taken by the county with référence to the issue of the bonds, were 
issued by the county, and that the défendant in error was induced 
to purchase by the récitals in the bonds and thèse certified copies, is 
untenable, because it does not appear from the complaint that the 
records of the défendant were in any way irregular or insufiûcient to 
authorize the issue of the bonds, and it dœs appear that the copies 
of the records which it is alleged the défendant in error examined dis- 
closed a right in the défendant to issue the bonds. Nor is the objec- 
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tion that the bonds were nonnegotiable, or tlié objection that tbe 
complaint contains no allégation that the défendant in errer pur- 
chased them without notice of any defects therein, entitled to more 
extended considération. It is said that the bonds are not negotiable 
because they are payable on the llth day of July, A. D. 1911, or at 
any time after the 6th day of July, A. D. 1901, at the option of the 
county. A promissory note payable on or before a certain day is a 
negotiable instrument, and a fortiori a promissory note or a muni- 
cipal bond payable after a certain day, and on or before a more dis- 
tant date, is equally negotiable. Simonton, Mun. Bonds, pp. 125, 
126, § 103; 1 Daniel, Neg. Inst. {4th Ed.) § 43. The défendant in 
error alleged in his complaint that he purchased thèse bonds in good 
f aith for value, in open market, before the maturity thereof , in reli- 
ance upon the récitals therein contained, and the certified copies of 
the records showing the full right of the défendant to issue them. 
This is a sufflcient allégation that he purchased them without notice 
of any defect therein. How could he hâve purchased them in good 
faith if he purchased with knowledge or notice of the gigantic fraud 
upon which the défendant alleged they are founded? Attention is 
also called to the fact that it appears from the complaint that the 
bonds were registered in the ofiftce of the county treasurer, while the 
law required them to be registered in the office of the county auditor 
or county clerk. The aet of 1889 required the board of county com- 
missioners to see that thèse bonds were registered in the oifice of the 
county auditor or county clerk before they were issued, and its ré- 
cital that they were issued in pursuance of that act was a certiflcate 
that they were registered in the proper office, which the county was 
estopped from denying. The fact that they were also registered in 
the office of the county treasurer could not detract from their validity, 
and the averment of the fact constituted no objection to the com- 
plaint. The demurrer was properly overmled. 

9. It is assigned as error that the court denied the motion of the 
plaintiff in error for judgment in its favor at the close of the case of 
the défendant in error, and that at the close of the trial it made a 
gênerai finding in his favor on the ground that he was a bona flde 
purchaser of tbe bonds for value, without notice of their invalidity. 
The flrst objection was waived by the fact that the plaintiff in error 
introduced évidence in support of its défense. The second is fore- 
clo'sed by the fact that the court made a gênerai finding for the plain- 
tiff in error, so that the questions of fact which the évidence présents 
are not before us for considération. Any error in a refusai to grant 
the motion of a défendant to enter judgment in his favor at the close 
of the plaintiff's évidence is waived by the action of the défendant 
in subsequently introducing évidence on his own behalf and proceed- 
ing to the trial of the case on its merits. Eaiiway Co. v. Chambers" 
Adm'x, 68 Fed. 148, 149, 15 C. G. A. 327, 329, 32 U. S. App. 253, 256; 
Insurance Co. v. Frederick, 58 Fed. 144, 147, 7 C. C. A. 122, 125, 19 
U. S. App. 24, 31. Where a jury is waived, and there is testimony 
raising a controversy, and the court flnds generally for one side or 
the other, the losing party has no redress on error, except for the 
wrongful admission or rejection of évidence. O'Hara v. Kailroad Co., 
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7t 1^ 718, ,719, 23 0. 0, A. 512, 513, 40 U. S. App. 471, 473; Key 
West T, Baw, 66 Fed. 440, 13 0. C. A. 572, 30 U. S. App. 140; Lehnen 
V. Dickson, 148, U. S. 71, 77, 13 Sup, Ct. 481, 37 L. Ed. 373; Walker 
V. Miller, 59 Fed. 869, 8 C. 0. A. 331, 19 U. S. App. 403; Searcy Oo. 
V. Thompson, 6:6 Fed. 92, 13 C* G. A. 349, 27 U. S. App.: 715; Insurance 
Co. of North America V. International Trust Go., 71 Fed. 88, 17 
G. G. A. 616, 36 U. S. App. 291; Association v. Kotoinson, 74 Fed. 10, 
20 G. 0. A. 262, 36 U. «. App. 690. ; Tliese raies of practice dispose of 
ûie propositions that the défendant in error was not a bona flde 
purchaser without notice, because he pleaded in his complaint that 
he relied upon tlie certifled copies of the records of the proceedings 
of the county upon which the bonds were founded, because he testi- 
âed that after defanlt in the p&yment of some of the coupons he 
paid for the bonds tvith checks, because he testified that he repur- 
chased bonds to the £«nount of about |5,000 from a friend to whom 
he had sold them, and because the bonds were not presented for pay- 
ment to the bank in ifew York where they were payable by their 
terms. But a perasal of the évidence has satisied us that there was 
no merit ii thèse objections in any event. The averment in the 
complaint that the pMntiff relied upon the certifled copies of the 
records also alleged that thèse copies disclosed full power in the 
county to issue the bonds. This allégation was denied by the answer. 
The défendant in error introduced no évidence in support of it. Hia 
proof was conflned to the introduction of the bonds, and the testi- 
mony of Ihe défendant in error and his vendor to the effect that they 
each pur chased them in good faith, without notice of any defects in 
them, in reliance upon the récitals contained in the bonds and the 
opinion of an attomey to whom the vendor had referred them for 
examination. The efEect of this évidence was to leave the certifled 
copies of the records as thbugh they had never been pleaded, and the 
défendant in error without notice of anything which they may hâve 
disclosed. The contention that the défendant in error was not a pur- 
chaser for value, because he paid for the bonds with checks, is not 
only untenable, but trivial. It is undoubtedly true that a payment by 
check is not a payment in money unless the check is paid. But a 
chèck is a contract to pay money, and a purchase by a good promise 
to pay money is as muéh a purchase for value as a purchase by the 
payment of the actual currency. The testimony of Livingston that 
he had paid for thèse bonds by his checks is sufficient évidence to 
warrant a ûnding that he paid value for them. The fact that the 
défendant in error bought back some of the bonds after a default in 
payment of some of the coupons does not deprive him of the shield of 
an innocent purchaser. He flrst bought the bonds in good faith, for 
value, before maturity, and his vendor had bought them before him 
in the same way. Each of them was an innocent purchaser of the 
securities. The défendant in error subsequently sold 10 of the bonds 
to a friend, and after default was made in the payment of the interest 
he repurchased them. But a transférée from à bona flde purchaser 
of negotiable municipal bonds takes ail the rights of the transferror, 
and may invoke every presumption and estoppel from their negotia- 
bility and their récitals, in support of their validity, which the trans- 
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ferror might hâve relied npon, although the transférée takes thon 
after maturity, with notice of tlie alleged défenses. Board v. Sutliflf, 
38 C. C. A. 167, 97 Fed. 270, 273; E. H. Rollins & Sons v. Board of 
Com'rs, 80 Fed. 692, 700, 26 C. C. A- 91, 99, 49 TJ. S. App. 399, 413; 
Commissioners v. Bolles, 94 U. S. 104, 109, 24 L. Ed. 46; Commission- 
ers V. Clark, 94 U. S. 278, 286, 24 L. Ed. 59; Board of Com'rs v. 
E. H. Eollins & Sons, 173 V. S. 255, 275, 19 Sup. Ct. 390, 43 L. Ed. 
689; Eathbone v. Board, 83 Fed. 125, 130, 27 C. C. A. 477, 482, 49 
U. S. App. 577, 588; Hill v. Scotland Co. (C. C.) 34 Fed. 208; 1 
Daniel, Neg. Inst. (4tli Ed.) § 803. The fact that the bonds and cou- 
pons were not presented for payment at the bank in New York where 
by their terms they were payable was immaterial. There was no 
claim that the county had ever paid them, or endeavored to pay them; 
no claim that it had ever placed the money at the bank in New York 
to be applied to their payment. In this state of the case, the plaintiff 
was not required to go through the useless ceremony of presenting 
his coupons where there was nothing to pay them before he com- 
menced his suit for the default of the county. The fact that coupons 
are made payable at a particular place does not make a présentation 
for payment at that place necessary before an action can be main- 
tained upon them. Wallace v. McConnell, 13 Pet. 136, 10 L. Ed. 95; 
Walnut V. Wade, 103 U. S. 683, 695, 26 L. Ed. 526. 

10. It is assigned as error that substantially ail the évidence which 
was offered by the plaintif? in error to show that there never was any 
fundable debt of the county for which the bonds could hâve lawfuUy 
been issued; that the county warrants for which they were issued 
were never delivered, were made without considération, and were not 
even an apparent compliance with the provisions of the statutes; 
that the bonds were never delivered to any purchaser; and that no 
considération fqr them was ever received by the county, — was re- 
jected by the court below. The chief reason why counsel for the 
plaintiff in error insist that this ruling was error, viz. that ail this 
évidence was compétent and material to show that the bonds were 
ill^ally issued and void notwithstanding the récitals which they 
contained, has already been considered and overruled. This assign- 
ment of error cannot be sustained on that ground. It remains to con- 
sider a few minor suggestions and arguments in support of it. It is 
said that the court erred because it refused to permit the plaintiff in 
error to show that the bonds in suit were never delivered to any 
purchaser by the county or its olficers. But the answer admits that 
the bonds were issued by the county, and allèges that they were is- 
sued fraudulently, and without authority of law, for the pretended 
purpose of canceling certain county warrants. In the face of the 
adinission of the issue of the bonds, and of the proof which was then 
in the case that they had been bought by the défendant in error in 
good faith, in the ordinary course of business, it was neither compé- 
tent nor material to show whether the county delivered the bonds to 
a purchaser, a broker, or one of its own officers when it issued them. 
There was no plea that they had been stolen from it, and, in the ab- 
sence of any such défense, the presumption was then conclusive that 
they had been issued with the consent of the county. 
104 F.— 21 
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' ItiiB ooùtended that tàe records ôf thfe ï>r6ceedings tif the boàrd of 
cottaty ediamissioners and the records of the county officers were 
coihpiëtènt to show what the certiÔèd Copies were upon which the 
deïèndàht in error alléged in his cdmplaint that he relied. But the 
position is unsound, because the certiâéd copies wefe not produced 
or deïnahded, because the défendant denied that it had evër fumished 
them/ dïîd.that the défendant in error relied upon them. No proof 
had bëen adduced to overcome that déniai, and the défendant in error 
had testifled that he hàd relied upon the récitals in the bonds and the 
opinioÉi of â soliciter in purchasing théfiav In this state of the évi- 
dence, he Vras not chargeable with notice of the contents of the rec- 
ords, nér werë thëy compétent to rebut or explain anything which he 
had plëâded or ptoved. 

11. The coupons were payable in the state of New York, and the 
légal rate ôf interest in that stat^ waè 6 per cent. The légal rate 
of interest in the staté of South Dakota was 7 per cent. The court 
rendered judgment for the amount of the principal of the coupons, 
and interest thereon at 7 per cent. The défendant in error subse- 
quently remitted an anibunt equal to the différence between the inter- 
est at 6 per cent, and the interest at 7 per cent., and the court below 
directed the modification of the judgment in accordance Tvith such re- 
mission. It is assigned as error that "thé court erred in thus reducing 
the judgment, and that it erred in allowing any interest at ail. The 
défendant in error had the right to satisfy the judgment below in 
whole or in jiart, and it is not perceived how the action of the court 
below directing the judgment to be niodifled in accordance with the 
partial satisfaction whiCh the défendant in error filed could hâve been 
èrroneous. Biït, in any event, it was not prejudicial to the county, 
and error without préjudice is no ground for reversai. There was no 
error in the allowance of iilterest on the coupons f rôm their maturity 
until the date of the entry of the judgment at the rate established by 
law in New York, where they were payable. Scotland Co. v. Hill, 
132 U. S. 107, 117, 10 Sup. Ct. 26, 83 L. Ed. 261. The judgment below 
ÎB afflrmed. 



In re HEBBAET. 

(District Court, D. Vermont, September 20, 1900.) 

No. 258. 

BANKRUPTOT— VOLTOÎTART PETITION— RiGHT TO WlTHDRAW. 

Where there are no credltors of the estate of a voluntary bankrupt 
who hâve proved thelr claims or who object thereto, he is entitled to 
■withdra-w hls pétition, and hls right cannot be afCected by the objec- 
tions of subséquent credltors, who hâve aequired liens on his wages, and 
désire to prevent the institution of new proceedings. 

In Bankruptcy. On motion by bankrupt for leave to withdraw his 
pétition. 

E. A, Ashland, for bankrupt. 

J. Gr. Keenan and C. G. Austin, for credltors. 
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WHEELEE, District Judge. The bankrupt has moved for leave to 
witMraw his pétition in this cause. The motion has been sent to 
the référée for a report of the facts on notice to the creditors. He 
has reported on such notice that there was no estate, that no claims 
were proved, and that no trustée was appointed. In this situation 
the oreditors would hâve no pecuniary interest in the opposing with- 
drawal. Nothing remained but the question of his discharge, and 
the withdrawal of the pétition would obviate that. The opposition 
appears to hâve corne from subséquent creditors, who hâve acquired 
liens upon subséquent wages, and who désire to hâve thèse proceed- 
ings kept on foot to prevent others being commenced, through the 
idea that there cannot be two sets at the same time. The question 
now, howevèr, relates to the pendency of the présent proceedings, 
without référence to future ones. As to that, he appears to hâve 
the right to withdraw as against any creditors who hâve a right 
to object. Costs are claimed, but not allowed. Leave to withdraw 
granted. 



Tn re STEVENS et al. 
(District Court, D. Vermont. September 20, 1900.) 

1. BaNKRUPTCY— PARTNEHSHIP— PiRM AND Individual Debts. 

Where a partnership and Its members hâve been adjudged bankrupts, 
individual notes of a partner, executed to a creditor of the flrm, and 
credited on a note of the firm held by such creditor, constitute prima facie 
payments of so much of the firm indebtedness, and are provable against 
the separate estate of the partner who gave them. 

2. Same— Proofs dp Real Nature of Claim. 

The real nature of the transaction relating to a note given by a banlî- 
rupt firm may be shown, to détermine whether the debt is one provable 
against the flrm or the Individual partners, notwlthstanding the failure 
to enter the transaction at large on the books of the creditor. 
8. Same— SoLVBNT Partner dp Bankrdpt as Creditor. 

On the bankruptcy of a partnership and Its members, one of whom was 
aJso a member of another firm, which is solvent, because of the solvency 
of the remaining partner, the latter becomes an individual creditor of 
the bankrupt estâtes as to an Indebtedness growlng out of deallngs be- 
tween his firm and the bankrupt partner or the bankrupt firm for the 
amount which might be recovered in an action of aceount to settle the 
partnership deallngs. 
4. Samb— Interest on Balances bbtwebn Partners. 

A solvent partner in a firm is not entitled to clalm interest against 
the estate in bankruptcy of his partner on the balances in his favor shown 
by the partnership books, in the absence of a mutual agreement that such 
Interest should be chargea. 

In Bankruptcy. 

L. F. Wilbur, for claimant. 
O. S. Annis, for trustée. 

WHEELEE, District Judge. Although the f 1,945 note was a part- 
nership debt of the flrm, the individual notes of $500 and |300 in- 
dorsed thereon were prima facie payments of so much made thereon 
by that partner, and thèse two notes became his individual liabilities. 
The payments made by the individual notes would be subject of ad- 
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jùstment between the partners the Bame as if made in money, and the 
notes would remain individual liabilities, provable against the sepa- 
rate estate. Although the $1,000, which was the considération of 
the $1,000 note, was first advanced ont of the money of the firm of 
C. P. & G. W. Stevens, it was afterwards chàhged, so that G. W. 
Stevena became liable to that firm for the money, and C. P. Stevens 
became liable for it upon this note to him. That extended entries of 
the transactions had not actually been made npon that flnn's books 
would make no différence. Enough was done upon the books to 
show What should be entered, and the law would require the applica- 
tion of the money according to the real transaction if no entries had 
been made. Hapgood v. Polley, 35 Vt. 649. This is, therefore, an 
individual liability of the partners giving the note. The firm of 
C. P. & G. W. Stevens is not insolvent, for G. W. Stevens is a sol vent 
partner, and there is no question between the creditors of that firm 
and those of the insolvent partner, for the former hâve ail been, or 
will be, paid, and none of them appear hère; and this is no controversy 
between the creditors of the other flrms of which C. P. Stevens was 
a member and his individual creditors, but it is one between G. W. 
Stevens as a member of his firm and the individual creditors of C P. 
Stevens. As to the partnership and individual estâtes involved in 
thèse bankruptcy proceedings, he is an individual créditer. The 
amount is what might be recovered in an action of account to settle 
thèse partnership dealings. This partnership balance is as to thèse 
individual and partnership assets an individual debt. Bardwell v. 
Perry, 19 Vt. 292. The bankrupt law changes the common-law rule 
only as to assets of partnerships involved in the bankruptcy proceed- 
ings. That partner claims interest on yearly balances. As to this 
the référée reports: 

"I flnd that there was no agreenlent between sald partners as to whether 
the yearly balances on their respective' accounts on said flrm's books with said 
firm should draw interest, and that there was never any talk between them 
on the subject. I flnd that each partner understood and expected that Interest 
would be cast on the yearly balancées in their respective accounts with said 
firm, elther against them or in thciir favor, as the case might be. But I 
do not flnd that each partner understood that the other so understood this mat- 
ter,— that is, I do not flnd any mutual understandlng about it." 

At common law partners are not entitled to interest Oh balances 
without an agreement to that effect. The understandlng found was 
merely individual expectations, falling short of any mutual under- 
standlng, and more short of any agreement to reckon interest on 
balances. This shows that an offer to prove a practice of the claim- 
ant of charging interest on yearly balances was properly excluded. 
Amount of $300, $500, and $1,000 notes, with interest, and of partner- 
ship balance, witïiout interest, allowed against individual estate of 
0- P. Stevens. 
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In re STBVENS et aL 

(District Court, D. Vermont. October 6, 1900.) 

Banebtjptcy — Claims— Sdfficiency op Statement. 

A claim agalnst a bankrupt embraced a number of notes, on Bome of 
which the bankrupt was liable as maker and on others as indorser. Some 
were payable so many days after date, and some so many days after 
discount. The considération of eacb was alleged to be money advanced 
equal to the face of the note, less the discount. It was further stated 
that they had beeome collatéral to a note of others, which had been in 
part paid. Held, that it was essential that the claim should show the 
date of the several discounts, the exact amount advanced as the considér- 
ation for each, and should state explicltly the action taken, to fix the 
liabillty of the bankrupt on those upon wliieh he was indorser only. 

In Bankruptcy. On objection by trustée to sufflcieney of claim. 

Henry G. Bâtes, for claimant. 
George Young, for trustée. 

WHEELEK, District Judge. The Lamoille County National Bank 
has filed a claim for a balance due upon 11 notes, to each of which. 
the bankrupt firm is alleged to hâve been a party in various ways, 
as maker or indorser, and which are alleged to hâve beeome collatéral, 
with 12 other notes, to a note of other makers, without other con- 
sidération than thèse 23 notes. Upon this new note $7,162.55 has 
been paid by the parties liable thereon. Some of the original notes 
were to beeome due so many days after discount, and some so many 
days after date, and on some the firm was a party as indorser only. 
The considération of each of the originals is stated to hâve been 
money advanced to an amount equal to the face of the note, less the 
discount; but neither the date of discount, nor the amount advanced, 
nor to whom, is otherwise made to appear, and where the firm was 
an indorser, notice of nonpayment is not stated, but as having been 
given or waived, in the alternative. The trustée has objected to the 
proof of claim for thèse defects. The law may apply the payment to 
the notes earliest in maturity, and make the date very material. 
Langdon v. Bowen, 46 Vt. 512. Neither the time of maturity of the 
notes running from the date of discount, nor the amount advanced 
upon those running from date, can be ascertained without knowing 
the date of discount. The amount advanced upon each note is the 
considération of that note, and that considération is by law expressly 
required to be stated in the proof of claim, which includes to whom, 
and when, it moved. And where the liability is that of an indorser, 
that it became fixed is an élément of the daim, and must be stated 
directly. For each of thèse several necessary requirements, the ob- 
jections must be sustained. Leave to amend has however been asked, 
and is granted. Objections sustained, with leave to amend within 
30 days. 
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In re BURKA 

pistrlct Court, B. D. Missouri, B. D. . October 24, 1900.) 

Banehuptct— Provablb Dbbts— Claim Misinq Aptbr Filing of Pétition. 
The.rigitB of tlie credltors of a banknipt in gênerai relate to the date 
of the flUng of the ptitltlon. A debt" not then in existence, altliough 
arising before the adjudication, cannot be proved against his estate, nor 
Is It released by hls discharge; and the trustée taises title, under Banlir. 
Act, § 70, only to property or rights of property with whlch the banlî- 
rupt was so vested prlor to the flllng of the pétition that he could transfer 
them. 

In Bankruptcy. On pétition to review allowance of claim 

F. H. Sùllitan, for trustée. 

George Beck, for bankrupt's attorney. 

ADAMS, District Judge. This case cornes before the court on 
a pétition for review of the action of the référée in allowing a claim 
contracted by a bankrupt after the filing of the pétition for adjudi- 
cation against him, and prior to the actual adjudication. The claim 
ailowed by the référée was for légal services rendered by Alfred 
Bettman, an attorney at law, to the bankrupt, in matters unrelated 
to the bankruptcy proceedings. The question is whether such a 
claim, not in existence at the time the pétition for adjudication was 
filed, is a provable demand, within the meaning of the bankruptcy 
act. Section 63 enacts that debts of the bankrupt may be proved 
and ailowed against his estate, which are: 

(1) "A fixed liability as evidenced by a judgment or an instrument In. writ- 
Ing, absolutely owlng, at the tlme of the flling of the pétition against him; 
• » •" (2) "due as cosis taxable against an Inroluntary bankrupt who 
was, at the time of the flling of the pétition against him, plaintlfC in a cause 
of action whlch would pass to the trustée and which the plaintifl déclines 
to prosecute after notice"; (3) "founded upon a claim for taxable costs In- 
curred, in good faith, by a créditer before the flling of the pétition, in an ac- 
tion to recover a provable debt"; (4) "founded upon an open account or upon 
a contract express or Implled; • * •" (5) "founded upon provable debts 
reduced to judgments after the flling of the pétition. * * •" 

It is observed that ail thèse classes of provable debts, except the 
fourth, relate, by express terms of the statute, to such as were in 
existence at the time of the filing of the pétition. The fact that 
the fourth subdivision contains no words of limitation is consid- 
ered by claimant's counsel a warrant for his contention that his 
claim, which is founded on an open account, is provable, notwith- 
standing the fact that it was not in existence when the pétition was 
flled. It is not apparent why this subdivision is inserted without 
words of limitation as to the time the claim should hâve accrued. 
Especially is this so when there seems to hâve been a studied effort 
to insert such words in relation to ail the other provable claims. 
But I cannot construe this omission into a gênerai provision for 
allowance of demands against the estate of a bankrupt, irrespective 
of the time when they accrued. If such construction be given to 
the statute, there would be no limitation even to such claims as 
existed at the date of the adjudication. The gênerai language would 
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cover any daims that might accrue during the pendency of the pro- 
ceedings, even up to the final discharge. In the absence of express 
provision to the contrary, I thinli that debts provable under the act 
must be such as existed at the date of the flling of the pétition. 
That date is one to which many gênerai provisions are referable. 
For instance, it is çnacted in chapter 1, § 1, subd. 10, that the words 
"date of bankruptcy," "time of bankruptcy," "commencement of pro- 
ceedings," or "bankruptcy," when used in the act with référence to 
time, "shall mean the date when the pétition is filed." Moreover, 
the conclusion reached is in clear analogy with the gênerai rule of 
procédure in courts charged with the administration of trust estâtes. 
According to my observation and expérience, the rights of creditors 
of insolvent estâtes administered in equity generally relate to the 
time of the institution of the proceedings which ultimately resuit 
in the séquestration of the property which is to be administered. 
It is argued by claimant's counsel that because the trustée is 
vested with the title not only to property which the bankrupt had 
at the time of the flling of the pétition against him, but also to such 
property as he may hâve acquired after that, and prier to the date 
of adjudication, and because ail such property goes into the fund 
for creditors, therefore ail creditors having claims which originated 
at any time prior to the actual adjudication should participate in 
the fund; in other words, that, as the property which the bankrupt 
acquires after the flling of the pétition enhances the fund for the 
benefit of creditors, ail creditors whose rights accrued at any time 
before actual adjudication should participate in it. This is a plau- 
sible argument, and I présume it would be true that, if the property 
acquired by the bankrupt after the filing of the pétition and be- 
fore the adjudication did vest in the trustée, creditors whose rights 
accrued between those dates should share in the property of the 
bankrupt, like other creditors; but the argument, in my opinion, is 
based on false premises. Section 70 of the bankruptcy act, which 
is relied on by claimant's counsel in support of the argument, con- 
tains the foUowing provisions: 

"The trustée of the estate of a bankrupt upon his appointment and qualifi- 
cation • * * shall be vested by opération of law with the title of the 
bankrupt, as of the date he was adjudged a bankrupt, * * * to ail 
• * • (5) property which prior to the flling of the pétition, he eould, by 
any means, hâve transferred. * * *" 

After a careful considération of the provisions of this section, I 
am persuaded that there are two separate subjects treated of : First, 
the time at which the title to something vests in the trustée; sec- 
ond, the "something" or property the title of which is to vest in 
the trustée. Inasmuch as the trustée, by the provisions of the act, 
cannot be chosen or qualifled until some time after the date of the 
flling of the pétition, and in fact until some time after the date of 
adjudication, it is appropriate and flt that some time should be flxed, 
to which his title to whatever he gets should relate; and such, in 
my opinion, is the subject-matter of the first part of the section in 
question. Property interpreted, the trustée is by opération of law 
vested with the title as of the date the bankrupt was adjudged to 
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be a bankrupt. Theiurther provisions of the section, already quoted, 
undertake to point ojit thè property of which by opération of law 
he is to become the owner, namely, ail property which prior to the 
âling of the pétition the bankrupt could hâve transf erred. In other 
words, the property which the trustée acquires must hâve been prop- 
erty or rights whiç^, so existed prior to the filing of the pétition 
that the bankrupt might hâve transferred them. Kiis clearly means 
the property or rights of property wliich existed at that time. Such 
being the true interprétation of section 70, it afifords no ground 
for the argument made by the claimant's counsel. Inasmuch as no 
property which the bankrupt may hâve acquired after the flling of 
the pétition and before the date of adjudication is taken by the trus- 
tée, thei3^ is no ground for the argument that the claimant, holding 
a claim accrued since the ftling of the pétition, and before adjudi- 
cation, should participate in the assets. His claim is neither prov- 
able, nor is the bankrupt discharged by the final judgment of the 
court from the obligation to pay such a claim. 

The suprême court of the United States, by section 30 of the act, 
is authorized and empowered to prescribe ail necessary rules, forms, 
and orders as to procédure, and for carrying the bankruptcy act 
in to force and effect. In pursuance of the power conf erred upon 
it, the suprême court adoptedform No. 59 (32 C. 0. A. Ixxxii., 89 
Fed. Iviii.), which, after preliminary recitations, reads as foUows: 

"It Is therefore ordered by this court that said [namely, the bank- 
rupt] be discharged from ail debts and daims which are made provable by 

sald acts against his estate, and which existed on the ^ day of A. 

D. 18&-, on which day the pétition for adjudication was flled against him." 

This form prescribed by the suprême court indicates the view 
which that court takes of the provisions of the act in relation to 
the discharge of a bankrupt from his debts, and according to it the 
bankrupt is discharged only from such debts as existed on the day 
the pétition for adjudication was flled against him. It foUows that, 
inasmuch as the bankrupt is not discharged from the debts which 
are created after the filing of the pétition against him, such debts 
cannot be provable against his estate. In my opinion, the référée 
reached an erroneous conclusion in this case, and the order will be 
to disallow or expunge the claim in question. 



In re COHN. 
(District Court, D. Missouri, E. D. October 25, 1900.) 

BANKBUPTOT— COMPETBNOT OV WlTNBSS— WlFE OF BaNKRUPT. 

Rev. St Mo. 1899, § 4656, which modifies the common-law disability of 
a married woman in the matter of testifying for or against her husband, 
and permits her to testlfy In certain specifled actions, contaîns notUng 
which makes her testimony compétent before a référée, in bankruptcy 
proceedings against her husband, in respect to property alleged to hâve 
been transferred to her in fraud of his credltors. 

In Bankruptcy. 

Sale & Sale, for bankrupt 

Nathan Frank, for petitioning creditors. 
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ADAMS, District Judge. The examination of the bankrupt be- 
fore the référée disclosed the^ fact that, shortly bef ore the flling of 
the pétition for adjudication in bankruptcy against him, he had 
made several payments of money to his wife, claiming that he was 
indebted to her for money theretofore borrowed from her by him. 
Afterwards, on the application of the trustée, the wife, Albertine 
Cohn, was ordered to appear before the référée, pursuant to the pro- 
visions of section 21 of the bankruptcy act, and submit to an exam- 
ination concerning the acts, conduct, and property of the bankrupt. 
She duly appeared, was swom, and, after some preliminary ques- 
tions and answers showing her relationship to the bankrupt, was 
asked the following questions: "(1) How much money was it that 
you received from your husband for signing that mortgage? (2) 
Within four months prior to the flling of the proceedings in bank- 
ruptcy against your busband in the months of December, 1899, and 
January, 1900, he paid to you about Î2,200, as he testifled. Will 
you please tell us what you did with that money?" The bankrupt's 
attorney objected to thèse questions, on the ground that the witness, 
being the wife of the bankrupt, was incompétent to testify in the 
case. The référée sustained the objection, and his action in so doing 
is certifled hère for review. 

Section 21 of the act in question pennits the examination by the 
référée of any person, "who is a compétent witness under the laws 
of the state in which the bankruptcy proceedings are pending," rela- 
tive to the acts, conduct, etc., of the bankrupt. Is the wife a com- 
pétent witness, under the laws of the state of Missouri, for or 
against her husband, in a case pending against him in which she 
is not a party? The answer to this question disposes of the présent 
case. 

Section 4652, Bev. St. Mo. 1899, removes the commonlaw dis- 
ability arising from interest, merely, in the resuit of any suit. Sec- 
tion 4656 modifies the disqualification of a married woman as it 
existed, as a rule of public policy, at common law, in tbe matter 
of testifying for or against her husband. It enables her to testify 
(1) "in actions npon policies of Insurance of property eo far as re- 
lates to the amount and value of the property alleged to be injured 
or destroyed"; (2) "in actions against carriers so far as relates to 
the lands and property, and the amount and value thereof"; (3) 
"in ail matters of business transactions when the transaction was 
had and conducted by such married woman as the agent of her 
husband." Apart from the enabling statute just referred to, the 
wife is left, as at common law, disqualified, as a matter of public 
policy, from testifying either for or against her husband. This stat- 
ute bas no relation to cases in which the wife is a party. In such 
cases even though her husband be joined with her, and his rights 
be affected by her testimony, her own rights are so involved as to 
permit her to testify concerning them. This has been held in re- 
peated adjudications of the suprême court of Missouri. Buck v. 
Ashbrook, 51 Mo. 539; Wilcox v. Todd, 64 Mo. 388; Joice v. Bran- 
son, 73 Mo. 28; State v. Evans, 138 Mo. 124, 39 S. W. 462; and 
several other cases. 
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ît;i(s?<)uld seem cleai^^from a référence to tlie sjtatutes of Missouri, 
abovçiirefejpred to, îthatf,tbe wife in l^e içase undçr considération is 
an incompétent witness; but it is;cop.tended that the proviso to 
section 4656 limits the disqualification to confidential communica- 
tions. This proviso, is as follows: "Provided, that notliing in this 
section sLall be construed to authorize or permit any married woman, 
■wbile tlie relation exista or subsequently, to testify to any admis- 
sion or conversations of her husband whether made to herself or 
to third parties." It seems to me that the proviso is primarily lim- 
ited in its effective opération to the cases in that section ref erred 
to, and that its true interprétation is that even in actions on policies 
of insurance, or against carriers, or involving transactions in which 
the wife acted as agent for the husband, her disqualification should 
not be so far removed as toi permit a disclosure of admissions or con- 
versations made by her husband to her or in her présence. I am 
aware that by judicial construction the proviso has been made to 
apply to cases like divorce cases, in which the husband and -wifç 
are arrayed ojx opposite sides, but I think that such ruling by the 
court is occasioned as much by gênerai considérations of public pol- 
icy as by the proviso in question, and that, notwithstanding such 
ruling, the main purpose of the proviso is to restrain and limit the 
privilèges granted to the wife by the enabling act found in section 
4656. 

I hâve carefully considered the cases relied upon by the bank- 
rupt's attorney (Harlan v. Mooi;e, 132 Mo. 483, 34 S. W. 70, and 
Shanklin V. McCracken, 140 Mo. 848, 41 S, "W. 898), and I fail to dis- 
cover any anthority, in those cases or elsewhere, for the proposition 
that in Missouri the only disqualification of a veife as a witness is 
as to admissions and conversations made by the husband to her. 
The wife was by the common law, as a matter of public policy, to- 
tally disqualifled to testify for or against her husband. That dis- 
qualification has been partjally removed in Missouri, as shown by 
section 4656, and, except as so removed, she is still disqualifled to 
testify for or against her husband in any case in which she herself 
is not a party, and her individual rights involved. This conclusion 
is in harmony with the décisions of the fédéral courts. In re Fowler 
(D. C.) 93 Fed. 417; In ire Jefferson (D. C.) 96 Fed. 826; and In re 
Mayer (D. C.) 97 Fed. 328. 

The argument based upon the necessity of the situation, namely, 
to compel a disclosure in^ case of attempted concealment of prop- 
erty, can hâve no force as against the disqualification provided 
for, on grounds of public policy, by the law. Indeed, that argument 
is shom of nearly ail its force by the fact that a suit may be insti- 
tuted against the wife for the reçovery of the property or for a dis- 
covery as to; the facts oif the case, and by such a proceeding the 
truth may be ascertained, and justice accomplished. The referee's 
action in holding Albertine Cohn to be incompétent as a witness 
in this case is approved. 
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In re MARCTJS et al. 

(District Court. D. Massachusetts. Oetober 22, 1900.) 

No. 2,627. 

Bankruptcy— Peovable Dbbts— Dhcueb for Costs. 

Costs adjudged against a coinplalDant, after his adjudication as a 
banlîrupt, in a suit brought by hîm prier to such adjudication, do not con- 
stitute a provable debt against bis estate, under Bankr. Act 1898, § 63, 
and be Is not entitled to be proteeted by the bankruptcy court from arrest 
on an exécution therefor. 

In Bankruptcy. Motion for attachment for violation of a writ of 
protection from arrest issued to the bankrupt. 

Hiram P. Harriman, for bankrupt. 
James D. Thomson, for Donoghue. 

LOWELL, District Judge. Marcus brought a bill in equity in the 
State court against Donoghue. While the bill was pending he was 
adjudged bankrupt upon his own pétition. After the adjudication, 
but before discharge, a judgment was rendered in the bill in equity 
against him for costs. .He thereupon obtained from the référée a 
writ of protection from arrest in ail civil actions except those ex- 
cepted by section 9 of the bankrupt act; that is to say, those founded 
upon debts or claims not provable in bankruptcy. Marcus now seeks 
protection against arrest upon Donoghue's exécution for costs, and 
the court has to consider if thèse costs were a provable debt. To 
be provable, they must be included within the définition of section 
63. That they are not included within the définition of subsection 
"a" is manifest. The bankrupt's counsel contends that they are un- 
liquidated claims, within the définition of subsection "b"; but the 
phrase "unliquidated claims" seems to me not reasonably applicable 
to a claim for costs like that above described, and especially inas- 
much as in subsection "a" are specified at some length those classes 
of costs which constitute provable debts. Probably the unliquidat- 
ed claims mentioned in subsection "b" are those claims already 
mentioned in subsection "a," which bave not been liquidated. In re 
Hirschmaji, 104 Fted. 69. Pétition for attachment denied, without 
costs. 



In re HINDMAN. 

(Circuit Court of Appeals, Ninth Circuit. Oetober 25, 1900.) 

No. 651. 

BANKKtrPTCT — Exemptions— California Btatutb. 

Under Code Civ. Proc. Cal. § 690, subd. 6, which exempts from exécu- 
tion "two horses * * * and one cart or wagon, by the use of which 
a cartman, drayman, » * * teamster or other laborer habitually 
eams his living," a banlînipt whose occupation was that of a white- 
washer, kalsomlner, paper hanger, and repairer of piastering, and who 
owns a horse and wagon, which he uses exclusively for the purpose of 
conveying his supplies, tools, ladders, etc., from his résidence to the 
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places where he has Jobs of TTork, and wlthout whieh he couM not carry 
on Mb occupation at a profit, Is entltled to clalm sucb horse and wagon 
as exempt. 

In Bankruptcy. 

George W. Cîhamberlain, for petitioner. 
Harold F. Hobson, for respondent. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Jndge. This is a pétition to review the dé- 
cision of tlie district judge for the Northern district of Califomia 
aflûrming thè report of the référée that a liorse and wagon, the 
property of the petitioner, are not exempt from exécution. From 
the évidence in the case it appears that the petitioner's trade was 
that of house and sign painter, but that he had not done any work 
as sign painter for three years, and but one job as house painter 
within two years; an:d it is claimed that upon this testimony the dé- 
cision should be afllrmed. It is enough to say upon this point that 
the petitioner's claim of exemption is not based upon this ground. 
It arises upon the testimony of the petitioner, reported by the réf- 
érée as follows: 

"I am the bankrupt Pétition In bankruptcy was flled by me on May 17, 
1900. I am the owner of the horse and wagon set forth in my schedules. 
My occupation prlor to and at the time of flling my pétition was that of a 
laborer. Hâve beén engaged In business for two years last past as whlte- 
washer and kalsominer, paper hanger, and repairer of plastering. I carry 
my tools, ladders, supplies, and materials used In my business In the wagon 
from my résidence to whererer I bave work to do. * • * Hâve used the 
horse and wagon for no other purpose than to carry my tools, ladders, sup- 
plies, and materials. My famlly consists qf my wife and four ehildren. 
• ♦ * Do not use the horse and wagon for hlré. * • * i could make 
no profit out of my Jobs if I wàs compelled to hire my tools and materials 
dellvered. Hâve used this horse and wagon for this purpose for eleven years, 
and hâve not durlng that time hired a dellvery wagon." 

The référée in his Tepoit found as a fact: 

"That said horse and wagon were used exclusively by sald bankrupt for 
the purpose of conveying materials and supplies to be used in Jobs of paper 
banging and kalsominlng, and in carrying his ladders, brushes, and tools from 
bis résidence to the places where be had Jobs of work to do as such paper 
hdBger and kalsominer, and that sald horse and wagon were used for no 
other purpose." 

Did the court err in decidîng that, upon the évidence and flndings 
reported by the référée, thç horse and wagon were not exempt from 
exécution? Section 6 of tliè bankruptcy act of 1898 provides that: 

"This act shall not affect the allowance to bankrupts of the exemptions 
whlch are prescribed by the state laws in force at the time of the fillng of 
the pétition in the state whereln they hâve had their domicile for the six 
months, or the greater portion thereof, Immediately preceding the flling of 
the pétition." 

The statute of Califomia applicable to this case déclares the fol- 
lowing property to be exempt from exécution: 

"Two horses • • • and one cart or wagon, by the use of which a 
cartman, drayman, truckman, huckster, peddler, hackman, teamster, or other 
laborer, habltually eams his llvlng." Code Civ. Proc. § 690, subd. 6. 
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Statutes exempting personal property are remédiai in their char- 
acter, and should be liberally construed by the courts, because they 
are intended to protect the debtor, and enable him to follow his 
vocation, and earn a support for himself and family. In re Mc- 
Manus' Estate, 87 Cal. 292, 25 Pac. 413, 10 L. K. A. 567; 1 Freem. 
Ex'ns (2d Ed.) p. 606, § 208, and authorities there cited. The term 
"other laborer," of course, means one who labors by and with the 
aid of his team. Brusie v. GrifQth, 34 Cal. 302. But it is net neces- 
sary, in order to secure an exemption of the property, that the use 
of the team should be the petitioner's only means of earning a liv- 
ing for himself and family. It is enough for him to show that he 
uses the team as a laborer, in a line of business similar in its char- 
acter to the spécifie occupations named in the statute, and that 
such use is necessary in order to enable him to earn his living. The 
petitioner, in our opinion, has clearly brought himself within the 
exemption clause of the statute of California, and is entitled to the 
protection which its humane and beneflcent provisions afford. The 
testimony and flndings of the référée show that he is one who labors 
in a toilsome occupation; that the use of the horse and wagon is 
necessary to enable him to carry on that occupation; that it is the 
occupation which supplies the means of living for himself and fam- 
ily. This being true, it follows, from reason and authority, that it 
must be said that he is a laborer who earns his living by the use 
of his team as well as "by the sweat of his brow," and is therefore 
entitled to the exemption he claims. 

In Stanton v. French, 91 Cal. 274, 27 Pac. 657, where the claim- 
ant and his wife were engaged in conducting a bakery upon a lim- 
ited scale, and sold bread at their place of business, and the plain- 
tiff also peddled bread throughout the town, and at the railroad 
dépôt upon the arrivai of the trains, and in the intérim did odd jobs 
with his team for hire, the court said: 

"The fact that plalntiff may hâve, to a limited extent, applied his team 
to other uses, or that some portion of his living, however slight that portion, 
may hâve corne from some other avenue of Industry, would not deprive him 
of his rights as a peddler under tho statute." 

In Tank-Line Co. v. Hunt, 83 lowa, 6, 48 N. W. 1057, 32 Am. St. 
Rep. 285, 2 L. E. A. 476, the court, in construing a statute similar 
in its provisions to the statute of California, where the debtor was 
engaged in selling oils, and had a place of business known as "head- 
quarters," from which he delivered his sales by the use of a horse 
and wagon, which he claimed was exempt from exécution because, 
by the use thereof in his business, it was his means of earning a 
living in conducting his business, among other things pertinent to 
the case in hand said: 

"It is strenuously urged that the défendant is not a teamster nor laborer, 
but a merchant, and as such is not entitled to the exemption. It is true the 
défendant Is engaged In a small way in the sale of merchandise. He has a 
bacli room of a building, used more for storage than for any other purpose, 
which Is a base of supplies for his delivery System or business, and the 
business is carried on mainly by the use of the team, and it is manifest that, 
without the use of the team, he has no business to supply a living; for he 
says that the profits of completed sales at the headquarters would not pay 
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hls rent Any peraon thus engaged In receiTing and dlstrlbuting oils must 
be said to be a lal)prer," 

The décision of the district court is reversed, and the cause re- 
manded, with. instructions to the court to enter an order herein in 
conformity with the views expressed in this opinion. 



In re SPOONBR.i 
(Circuit Court, S. D. New Yort. November, 1880.) 

1. Arbusts -dndbr Election Laws— Dblat to Exécute Warrant. 

It Is an offense witjiln Eev. St. § 5515, If an élection offlcer tntention- 
ally delays executing a warrant for the arrest of one chai^ed with 11- 
legally reglsterlng, untll élection day, in order to prevent hls voting. 

2. Same^Terbatb. 

It Is equally so to threaten to arrest for the purpose of deterring (rom 
votlng.v 

Application to the circuit court for a warrant for the arrest of 
William B. Spooner, spécial deputy marshal, and aid to Chief Su- 
pervisor Davenport. 

William H. Klp made affldavit that Spooner had stated "that there was a 
warrant Issued for every man who had reglstered on 1868 papers; that thèse 
warrants wonld not be executed untll élection day, and on that day every such 
person would be arrested at the pçlls on presenting himself and ofCering to vote, 
and, beihg ùnder arrest, he wôtild not be allowed to vote." Timothy Donohue 
swore that he was naturalized in 1860; that he had cansed the record of hls 
naturalizatlon to be carefuUy examlned, and was positive that he had a légal 
right to vote, but that he was intimldated from attemptlng to vote at the 
élection held November 2, 1880, and "unlawf ully hlndered, prevented, and ob- 
structed from voting or attemptlng to vote at said élection, through f ear of ar- 
rest at the polis, and by reason of said Spooner's tbreats." 

E. Ellery Andersen and Geo. W. Wingate, for application 
Dist. Atty. Tenney, for the United States. 

BLATOHFORD, Circuit Judge (orally). We think there is prob- 
able cause for issuing a warrant. Mr. Spooner is a spécial deputy 
marshal and an élection ofiacer. Section 5515 of the Eevised Stat- 
utes of the tJnited States makes it an offense for an élection olBcer 
to violate any duty imposed by the laws of the United States. Un- 
der section 3022 it is his duty to arrest any man, whoever he may 
be, who has cpmmitted or who offers to commit any offense prohibit- 
ed by the statute. Although it does not appear by Kip's affidavit 
that Spooner disclosed the name of Donohue, jet it is clearly stated 
that the warrants had beeiçi issued; that they would not be exe- 
cuted until élection day, but that the parties named in them would 
be arrested on élection day, when they attempted to vote, and be 
kept from voting. We are very clear that it is the intention of the 
law that every man shall be arrested just as soon as he can be, if 

i Thls case has been heretofore reported In 9 Abb. N. O. 481, and Is now 
pnbllshed in the séries, so as to Include therein ail circuit and dlstribt court 
cases elsewhere reported which hâve been inadvertently omltted from the 
Fédéral Reporter or the Fédéral Cases. 
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he has committed an offense, and that no ofificer should wait until 
élection day to exécute a warrant. It is the duty of ail persons — 
both of those who issue the warrant, and those who exécute the 
warrant — to tiy to exécute them immediately, if the man can be 
found. There is no doubt, however, that, in a certain class of cases, 
such as we now understand are occurring in Brooklyn, where per- 
sons hâve illegally given false résidences, and the warrants hâve 
been issued for those persons, probably they cannot be found before 
élection day, and may never be found; and in such cases it may be 
necessary to exécute the warrants on élection day. But, in ail cases 
where people can be found, thèse warrants should be executed 
promptly, and before élection day. There is no question about that. 

CHOATE, District Judge. Purposely omitting to serve warrants 
until élection day, for the purpose of preventing people from vot- 
ing, would be a breach of duty on the part of the chief superviser 
or the deputy marshal. 

BLATCHFORD, Circuit Judge. Of course, the court having stat- 
ed that this is a proper case for a warrant, the district attorney 
must foUow it up. The court so orders. 

Dist. Atty. Tenney said that he was placed in a very peculiar po- 
sition, that he understood that there were no warrants in the hands 
of Mr. Spooner which he had been directed to exécute, and that he 
was sure that there would be a failure of évidence against him on 
that point. . 

BLATCHFOED, Circuit Judge. It makes no différence whether 
this marshal had thèse warrants or net. It is just as much an of- 
fense for him to threaten to arrest people on élection day, to pre- 
vent their voting, as it would be to keep back a warrant and exé- 
cute it on that day for that object. Perhaps, however, it is not nec- 
essary actually to produce the défendant, and take up the time of 
counsel and the court to-day on the examination of this question. 
The clear and undoubted judgment of the court on this point has 
been expressed, both judges concurring, and ought to be sufficient 
for ail purposes, and it ought to be unnecessary to go through any 
formalities until after élection. We both agrée that, where a man 
can be arrested before élection day as well as not, he ought to be 
so arrested. If there is any delay in arresting him, where he could 
hâve been arrested before that day, it must be presumed to be for 
the purpose of preventing him from voting, and consequently un- 
lawful. 

BLATCHFOED, Circuit Judge, then directed the warrant to issue. 

[The proceeding was discontinued after élection day.] 
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In re HII/T.» 

(Circuit Court, S. D. New York. November, 1880.) 

Elections— REaisTBATioN. 

The (aets that the etate «inspector refused to allow a voter to be regis- 
tered, in conséquence of the United States superviser havlng previously 
expressed the opinion that the voter was pot cLualifled, and that the su 
pervlsor refused to return hls certlflcate of naturalization, do not make 
a case for an application to the United States court for a warrant agalnst 
the superviser, but the relnedy Is by an application to a state court toi 
a mandamus to the inspecter. 

Application to the Circuit Court for a Warrant for tlie Arresl 
of William Hilt, Jr. 

E. Ellery Andersen and Geo. W. Wingate, for the application. 

Before BLATOHPOBD, Circuit Judge, and OHOATE, District 
Judge. 

BLATCHFORD, Circuit Jûdge. The affldavit or complaint in this 
matter is entitled in the circuit court, which has cognizance of ail 
crimes and offenses against the élective franchise specified in the 
Revised Statutes of the United States. We deem it proper to con- 
sidei" it as though presented to the court held by both judges. The 
United States circuit court having power to delegate to the district 
judge the exercise of its jurisdiction in certain cases, I hâve so dele- 
gâtèd to the district judge the exercise of ail necessary powers, 
for the reason that questions niay arise which will require immé- 
diate action, and we deem it proper to hâve concurrent action. This 
complaint was laid before United States Oommissioner Osborn, and, 
after consultation with the district attôrûey, it was referred to this 
court. The application is for a warrant of arrest against William 
Hilt, Jr., for an alleged offense against section 5506 of the Eevised 
Statutes. This section provides: 

"That any person who by any unlawlnl rneâiis hlnders, delays, prevents or 
obstructs, or combines and confederates with others to hlnder, delay, prevent 
or obstruct, any citizen from doing any act required to be done to qualify 
hlm to vote, or from votlng at any élection In any state, • • * shall be 
flned not less than $500, or be Iniprlsoned not Jess than one month, nor more 
than one year, or be punlshed b^^ both such fine and Imprisonment" 

It is stated and assumed that this appHcation is intended to bring 
up questions in relation to supervisors of élection, acting under in- 
structions of the chief supervisor. ,,We are of opinipn that this com- 
plaint' does not authorize the îssûing of any warrant. It appears 
that Walsh came hère in 1853>y being about 11 yearS of âge; that 
he resided in the state of New York for more than one year before 
1868, and in the United States since 1857; that he was naturalized 
in September, 1868, in the suprême court of the state of New York, 
and presented himself on the 5th of October, 1880, at the proper 

1 This case has been heretofore reported In 9 Abb. N. C. 484, and Is now 
published in this séries, so as to Include thereln ail circuit and district court 
cases elsewhere reported which hâve been inadvertently omitted from the 
Fédéral Reporter or the Fédéral Cases. 
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place of registration, and asked to be registered, — ^that is to say, 
Ue asked tàe state inspecter to register him. He placed his certifl- 
cate in tlie hands of the inspectors. Hilt is a supervisor, and was 
présent and engaged in the discharge of his duties. One of the in 
spectors, after examining the certificate, handed it to him. It fur- 
ther appears that Hilt told the complainant that he could not vote 
on this certificate, and that Hilt refused to return it, after demand, 
to the complainant; and it is alleged that in conséquence of Hilt's 
action he could not register or vote. Hilt's alleged offense appears 
to hâve been telling the complainant that he could not register, 
and retaining the complainant's certificate. It appears that the in- 
specter examined the certificate ; that upon what he sav? and leamed 
otherwise he refused to permit Walsh to register. There is nothing 
in this that makes out any offense against Hilt, or that makes him 
guilty of hindering the plaintiff from registering. From this affl- 
davit it does not appear that Hilt had anything to do whatever with 
his registering. His expression of opinion is no obstruction. The 
inspectors seem to hâve refused to register the plaintiff, and his 
remedy is by a mandamus in the state courts. So far as retaining 
the certificate of naturalization is concerned, that fact is not an ob- 
struction. It was the act of the inspectors in refusing to register 
the complainant after examining the certificate which prevented the 
registration of the plaintiff. l^e withholding of the certificate by 
Hilt was not, therefore, the cause of his failure to procure registra- 
tion. The facts in this case do not bring up the question of the 
right of the supervisor to take the paper. On the face of the appli- 
cation, there is no case shown for the issuing of a warrant, and 
the application is therefore deuied. This court will be prepared, 
however, at ail times to act promptly and to take any necessary 
action in matters of this kind. 

Mr. ANDEBSON. The combined act of the inspecter and super- 
visor in taking from the complainant his certificate, and thereby 
making it necessary for him to apply to the staté court for a man- 
damus in order to enforce his right of registration, was clearly a 
hindranc e and obstruction. 

BLATCHFOKD, Circuit Judge. The act complained of, having 
originated with the inspecter, was one that concerned a local state 
ofiScer, over whom the court do not deem it proper to assume juris- 
dictiou. 



UNION STEAM-PUMP CO. v. BATTLE CREEK STEAM-PUMP CO. et al. 

(Circuit Court of Appeals, Slxth Circuit. October 2, 1900.) 

No. 812. 

1 Patents— Suit pob Infringement— Estoppel bt Prior Adjudication. 

To sustain a défense of estoppel in a suit for infringement by a prior 
adjudication between tlie same parties in relation to the same patents, 
the proofs must show that the identieal claims of the patents and parts of 
the patented device were involved in the two suits. 
2. Samb— Construction of Claims— Scopb of Invention. 

The claims of a patent, unless they are restricted in terms or by neces- 
sary implication, will Include ail changes of form, whether of size or 
104 P.-22 
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tliape, or changea, iQlfJK^atlon of the parts of a comblnatlon, If tbe mode 
of opération Is not e^angéd, and i tbe parts still perform the saine duty. 

3. ^ÀME— Sepabate Impbqvbbs— Equivalents, 

In patents graiatéd ',to différent Improvers on former constructions de- 
slgned to producé the sàlûe resuit the Invention Of each is measured by 
fils improvement One cannot invoke the doctrine of équivalents agalnst 
! anotber merely because a part prqduces the same &r a sàmilar xesult. 

4. BamB— iNFBIKaBMBNlS-STBAM ValVIÇ^. 

The Frost patent, No. 428,672, for Improrementa In steam englues, re- 
làtlng partlcùlarly tb stèam-actuated Valves controlling the admission oi. 
«team into the cyllndeï, was not antlcipated, and Is valid; but such pat- 
ent îs not Infrlnged by the devlce àhown In the Metcalf . patent, No. 
442,905, whlch doea not employ a steani réservoir external to the cyllnder, 
Wtalch iB the distinguishlng feature of the Frost Invention. 

Appeal f rom the Circuit Court of tlie United States for the East- 
erai Dieltrict of Michigan. 

Tie ijlU 6f complalnt In thla cause charjges the infrlngement of rights 
•eCTtféd by lètters patent Nos. 428,672 and 431,045, Issned to Richard L. 
Frost, a> asslgnor to the Union Manufactnrlng Company, a name by whlch 
the coraplalnant was formerly known, It ,havlng been slnce changed by 
amendmeiït of Its articles of Incorporation. The first of thèse patents Is 
dated May 27, 1800, and the second Jùly 1, 1890. Both relaté to the con- 
stmctibn of steaih englnës, and partlcùlarly to the valves by whlch the 
admlsâloa of steam Is controUed. Thèse valves hâve been mainly used In 
the confMîractIon of engines for steam pumps. The Infrlngement complained 
of consista of tbe aùeged manufacture and sale by the défendants of steam 
valves màde naider letters patent No. 442,806, Issued Decembèr 18, 1890, to 
Foater M.' Afetcalf, upon an application flled July 9, 1890. The défendants, 
by thelr anSwer, deny that Frost was thé flrst inventor of the valve shown 
by hlB patenta. They also deny Infrlngement, and aver tha,t the valves man- 
ufaoture^ and sold by them were made under and In accoràance with certain 
letteira pt^ient pwhed by them, and espedally No. 894,656, dated Decembèr 
18, 1888, ând ÎNo. 409,851, dàted August 27, 1889, both of whlch were granted 
to Bloh ati Marah. The aûawer further states that, the défendant Battle 
Creek Steam-Pump Company formerly bore the name of the Battle Creek 
Machlnery Company, and t|hat whlle It bore that name It brought suit In 
the circuit court of the unltéd States for the Eastern district of Mlchigan 
against the présent complalnant whlle It was known as the Union Manufac- 
turlng Gotapany, alleging Infrlngement by the latter of the Marsh patent, 
No. 894,656, ,'-by the manufâetiire of steam pumps such as are shown In the 
above-mentloned Frost patents, and that on final hearlng It was found and 
decreed, that the Union Manufacturing Company had Infrlnged the sald 
Marsh patéÀt, and an Injimctlon was ordered against thé last-named Com- 
pany, whlch la Btlll in force. To thls answer a repllcation was duly flled. 
Proofa wer« taken by both parties. It was held by the court on final hear- 
lng that, if the Frost patents are valld (a question not dedded), they Stand 
on such narrow ground that they were not Infrlnged by the défendants. The 
blll was accordlngly dlsmlssed. The complalnant bas appealed. So much of 
the évidence afi Is deemed by the court to be materlal la stated In the opinion 
whlch f dllowé. 

Fred L. Chappell, fot appellant. 
Oyrtis E. Lothrop, for appellees. 

Bef ore LUETON, DAY, and SEVERENS, Circuit Judges. 

SEYEÉENSy Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court: 

It appears from the opinion of the leamed judge who heard thîs 
case at the circuit that s6me stress was there laid upon a decree sup- 
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posed to have been rendered in a former suit relating to their re- 
spective patents between thèse companies while they were doing busi- 
ness under other names, as mentioned in tbe preceding statement, 
wherein the Frost patents, Nos. 428,672 and 431,045, were declared 
to be invasions of rights secured by the Marsh patent. No. 394,656. 
The court seems to have regarded the decree in that case as settling 
for thèse parties certain questions now involved. Probably the 
argument in that court took a wider range than the record warranted, 
and the court took the statements of counsel upon some matters of 
fact. We find nothing in the record hère which justifies the setting 
up of that decree SiS an estoppel, or as determining anything perti- 
nent to the présent oontroversy. The averments in the answer in re- 
gard to that suit and the nature of the questions there put in issue 
are quite gênerai. The défendants offered no proof of the pleadings 
in that case nor of the decree rendered therein. It is suggested by 
the counsel for the appellees that a certified copy of the opinion of 
the court in such former case has been flled hère for our examination, 
in case we désire it. In this state of things, it is quite manifest that 
no support is f ound on which to base any estoppel on any branch of 
the case. It may be that questions were there involved and decided 
conceming other claims of the patents and other parts of stea.m 
engines in steam pumps. We do not know, and estoppels must be 
certain. 

It is necessary to look into the condition of the art at the date of 
Frost's inventions relating to valves in steam engines controlling the 
admission of steam from the steam chest into the cylinder. For a 
long period prior to the use of independently actuated valves, such 
as are hère described, the customary way to control the transmission 
of steam from the chest to the cylinder was by a valve actuated to 
open and close the ports by a rod connected with an eccentric located 
upon the main shaft of the engine. Of course, something was to be 
gained if the eccentric and the rod Connecting it with the steam valve 
could be dispensed with by the provision of means for bringing the 
steam directly from the chest to the actuation of the valve, instead 
of employing the power of the steam through the engine, the eccen- 
tric, and its rod, for that purpose. It would save the loss of some 
power in transmission and some cost in machinery. Prior to Frost's 
invention several inventors had obtained patents for devices tending 
to the accomplishment of this object. Among thèse was a patent to 
McFaul, No. 178,792, dated June 13, 1876; one to J. A. Tilden, No. 
248,834, of October 25, 1881; one to Brazell, No. 271,181, of date 
February 16, 1883; and a still earlier one to Washbum, No. 98,725. 
Later than ail thèse came the Marsh patents, already mentioned, of 
1888 and 1889. It will not be necessary to analyze ail of thèse in 
détail. It will be sufficient for the présent purpose to state the prog- 
ress which had been made prior to the applications for the Frost 
patents, and then to identify his inventions. Generally speaking, 
there had been patented devices for actuating steam valves of this 
kind, by which live steam was taken from the steam chest through 
ports and passages into the cylinder, or into a peripheral dépression 
in a prolonged piston head moving through the cylinder, and from 
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thence to the chambers at the outer ends of the valve, the latter being 
provided with. keads somewhat of the form of piston heads. In this 
latter fpnn of construction the piston head was required to be made 
very long in order to take in the inlet opening in the cylinder for 
thé steam from the steam chest (which opening was about midway 
of thé length of the cylinder), and one of the two openings in the 
cylinder located near the ends thereof, respectively, through which 
the steam was taken alternately to the respective ends of the valve. 
When the piston head was at one end of the cylinder, the port to the 
passage to the head of the valve would be open, and steam connection 
was effected directly from the chest to one end of the valve. When 
the piston head moved to the other end, the port for the steam to 
the valve at that end would be opened and the port at the opposite 
end of the cylinder would be shut off. Thus, by the reciprocating 
motion of the piston, the valve was correspondingly moved over the 
adits for steam from the chest into the cylinder for its gênerai work, 
which was, as above stated, the function of the valve when actuated 
by the eccentric gear. This was the form of construction in the 
Marsh patents. Another form was shown by McFaul's patent, in 
which,. instead of live steam from the chest, cylinder steam — ^that is, 
steam which had been already used in the cylinder — ^was transmitted 
through passages opening from the cylinder to the ends of the valve, 
respectively. In this connection it is proper to notice the Barth pat- 
ent of March, 1889. In this patent, also, the valve was actuated by 
cylinder steam taken by an opening through the piston head and rod 
to relief ports in the latter, from whence it passed through openings 
at the proper places in the cylinder head and a prolongation thereof, 
and thence by passages to the respective ends of the valve. There 
was no réservoir for holding steam after it left the cylinder until it 
reached its work at the ends of the valve. The same was true of the 
McFaul invention. !Nor was it needed in either of them, for the port 
opened into the store of the cylinder. At the time of Frost's in- 
ventions, Govered by the patents on which the suit was founded, the 
valve-operating devices consisted substantially of thèse two classes. 
In one Of thèse live steam was used, which was stored in the piston 
head, and taken alternately from each end thereof to the ends of the 
valve. We judge from the évidence that the extraordinary length 
of the piston head required for this service, which was more than 
half the length of the cylinder, was a serious objection, in that it 
required the elongation of the cylinder to that extent. This largely 
increased the material of the engine and the cost of manufacturing it, 
and it rendéred the piston head more complex and cumbersome in 
opération. The other elass was that which took steam from the 
cylinder, dispensing with other store room. It seems to be estab- 
lished by the proofs that tiie use of cylinder steam is objectionable, 
and both parties agrée that for reasons stated the use of live steam 
for this purpose, if not essential, is greatly to be preferred. Frost 
undertook to remédy thése defects in the existing devices for oi)erat- 
ing the valve. He brotight live steam from the chest to a réservoir 
outside of the cylinder, thereby restoring the piston head to its nor- 
mal proportions, and he contrived means for getting the steam 
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through the piston, and thence to the heads of the valve, securing 
the necessary isochronous movements of valve and piston without in- 
cumbering the cylinder with the means employed. It seems to us that 
hls invention was one of considérable merit, and made a distinct ad- 
vance in the art to which it relates. It is entitled to protection in 
the field covered by it. In his application for patent No. 428,672 
it was stated by Frost that "the object of the présent invention con- 
Bists in certain changes in the steam chest, and in providing a sec- 
ondary steam chest or receiver, and in a peculiar construction of the 
piston in connection with said steam chest." The last two of thèse élé- 
ments constituted the main features of his invention. The remodel- 
ing of the steam chest was merely the mechanical work made neces- 
sary by the more important changes. The f oUowing are Figs. 1 and 
2 of the drawings, and so much of the spécifications as are neces- 
sary to an explanation thereof : 
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"fièferflngto thè letterei parts of 'the drawlngs, R Is the cylinder, and F 
Is tBe piston head, havlng an annular dépression, Z, in the periphery of said 
piston he^di as shown in Fig. 2. At B Is shown the steam chest having 
thereii^ .-«rhat is usually termed a 'float valve,' A, sald valve having enlarged 
heads, G. C, at each end, whieh play bacU and forth iû the Internai enlarge^ 
mentis,; mi, in the ends of the steam chest. Referring to Fig. 2, the valve, 
A, is shown, having an annular dépression, 4, 4, at each end, and eentrally 
at 1 and at 3, S, betvreen sald center and end dépressions. Bach end of the 
valve, A, bas a Uve steam port, e, leàding from the annular dépressions, 4, 4, 
Internally 4nd longitudlnally through sàid valve Into thô annular dépressions, 
3, 3. TÉéSé several dépressions, 4, 4, 3, 3, and 1, may be termed 'annular 
steam pÀrts.' This valve. A, is like the one shown In my prier application 
herein. refeirred to. The ports, e, through the valve, are as clearly shown 
at rigtat If^nd In Fig. 2. At P is the ordinary steam-supply pipe, and from 
sald plpejie Uve steam ports, 5, 5, lead into the interior of the steam chest 
and into thé steam passage, h, which léads into the Cylinder, H, Figs. 1 and 
2. D, D, Éré ports leadlig from the steam chest into each end of the cylin- 
der, and E is the exhaust port. Ports, d, e, lead from either end of the 
steam chest into the cylinder, R. The piston rod, L, passes from the cylin- 
der, R, through the stufflng boxes, 6, 6, in the steam receiver, H, and on 
into the purUip, S, sald pump, of course, being of the ordinary construction. 
Each end of this rod has a steam port, i, passing longitudlnally through it 
from the stèam receiver, H, and into the piston head, F, and leading thence 
out into the annular dépression, z, in the periphery of said head. This port, 
i, has two openings, y, x, into the steam receiver, H, one of whleh is elosed 
by passing Into the stuflBng box at each end of the stroke. Fig. 2 shows 
thèse ports at one end." 

Tlie substance of the présent cdntroversy rests upon claim 3: 

"In an engine employlng a steam-actuat^ valve in the steam chest, a 
steam receiver, and a piston rod extending liito and having bearlngs in sald 
receiver, the piston head of said rod havlhè the perlpheral dépression, and 
a live steam passage leading through sald rod and out through the head into 
said dépression, whIch dépression reglstera wlth the Uve steam ports leading 
to the ends of the valve, substantlally as set forth." 

The second Frost paient is, for the purposes of this suit, merely 
inert matter. Counsel ifor complainant contends that it is compé- 
tent to be referred to as explanâtôry of the invention disclosed in 
the flrst patent. The suggestion is that the former may be broad- 
ened in its interprétation by reading backward f pom the particulars 
of the second patent. The meaning of tiais would be simply to ex- 
pand, or diminish, or change the f orm ot the parts of the combina- 
tion with référence to each other accprding to the hints of the sec- 
ond patent. But there is nothing in ail this. Without any auxiliary 
support, the claims of a patent, unies» in tenus or by necessary im- 
plication they are restricted, will includë ail changes of form, whether 
of size or shape, if the mode of opération is not changed. It is the 
oharacter of the means employed, and not their dimensions or détails 
of form, which dénote the substance of an invention. Morey v. Lock- 
wood, 8 Wall. 230, 19 L. Ed. 339; Ives v. Haudilton, 92 U. S. 431, 
23 L. Ed. 426; Elizabeth v. Pavement Co., 97 U. S. 137, 24 L. Ed. 
1000. So, too, the mère change of the lïKîation of the parts of a com- 
bination, if the parts still perf orm the same duty, and by the same 
mode of opération, will not take the structure out of the bounds of 
the patent. Northwestern Horse-Kail Co. v. New Haven Horse-Nail 
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Co. (C. G.) 28 Fed. 234, 238; Eoller-Mill Oo. v. Coombs (G. G.) 39 Fed. 
25, 33; Knox v. Mining Co., 6 Sawy. 430, 438, Fed. Gas. No. 7,907; 
Devlin v. Paynter, 12 G. 0. A. 188, 64 Fed. 398. If, however, such 
changes of size, fonn, or location effect a change in the principle or 
mode of opération such as breaks up the relation and coopération of 
the parts, this results in such a change in the means as displaces the 
conception of the inventor, and takes the new structure outside of 
the patent. Brooks v. Fiske, 15 How. 212, 221, 14 L. Ed. 665; 
Manufacturing Go. v. Brill, 4 C. G. A. 374, 54 Fed. 380, 384; Gould v. 
Eees, 15 Wall. 187, 193, 21 L. Ed. 39. For example, the steam re- 
ceiver in the Frost patents seems disproportionately large. If this 
is true, it would be a matter of mère mechanical skill to reduce it 
to proper proportions, and the mode of opération would not be 
changed. Probably, too, the location of the steam receiver might be 
changed, as was done in his second patent, without disturbing the 
identity of his invention. 

We corne now to the considération of the Metcalf patent, which is 
the gist of the infringement of which complaint is made. This 
patent dispenses with a steam receiver extemal to the cylinder, but 
there is that in the construction of the other members which is to 
some extent a substitute for it, though not an équivalent, which we 
will refer to presently. The foUowing is a copy of the drawing and 
the substance of the spécifications referring thereto: 




"A représenta the englne cylinder, B the piston rod, P the piston head, 
O the live steam supply tube, and H is the head of the cylinder, of which 
the supply tube, C, is a fixture. The piston rod, B, is provided with a longi- 
tudinal channel or chamber, J, reaching a suitable portion of its length from 
its fixed end in the piston head, where the contiguons bushing or stufflng 
box, o, serves the purpose of a closiure of the said longitudinal chamber, and 
in which the tube, C, has sliding engagement, as seen. Adjacent to the inner 
end of the bushing, o, a steam conduit, E, rises paralfel with the face of the 
piston head, and conneets the longitudinal chamber of the rod with the live 
steam annular chamber. M, situated between the paclîing rings, 1, I, of the 
piston head, P. Firmly flxed centraUy of the head, H, of the engine cylin- 
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der, Ig sHuated the supply Bteam tt^Béi C, whpse free opposite end reaehes 
BUGaciently »ear the end of the cyllnder to secure telescoplc engagement wlth 
the chànnel, J, 6f the piston rod throt^hout thé reciprocations of the englne 
piston, as elearly seen in the drawlng. From the flxed end of the tube, C, 
opens the steam passageway, W, leading from the live steam ehest or other 
source of supply; and near each end of the engine cylinder valve-tripping 
steam passages, t, v, alternately cpnnect the piston chamber or, steam reser- 
Tolr, M, wlth th|e énd chambers oif the vàlTe at each reclprocatlon of the 
piston, whose pulsations are thereby actuated and controUed in manner fol- 
îowlng, to wlt: Steam is conveyed from the chest through the passageway, 
W (dotted Unes), to the tube, C, of the cyllnder head, H, and dellvered by 
means of the telesooplcally sUding chambered piston rod, B, and conneeted 
conduit, B, Into the annular chamber or steam réservoir, M, of the piston 
head, whence It alternately passes through the Yalve-tripplng passages^ 
V, V, to the respective ènd chambers thereof, whereby the valve is moved to 
reverse the action of the englne piston." 

It will be seen that the steam is taken by a passage coming 
tlirough the cylinder head into and through a tube extending from 
the head into a channel in the rod. From the open end of the tube 
it passes back in a space between the tube and the rod to a passage 
in the cylinder head, and through that to a dépression in the periph- 
ery of the head. This dépression registers with a port in the 
cylinder: at each end as the piston moves in opposite directions 
through, the cylinder. A passage leading from each of thèse ports 
takes the steam to the ends of l£e valte^ thus giviûg the isochronous 
movement of piston and valve which is essential to ail the construc- 
tions to which we hâve referred. The leamed judge who heard the 
case at the circuit considered that Metcalf had dispensed altogether 
vpith a steam réservoir, but it is proper to observe that in his spécifi- 
cation he speaks of the channel in the rod as a "chamber," and of the 
dépression in the periphery of the piston head as "the annular cham- 
ber or steam réservoir, M, of the piston head"; and it would seem a 
just inference that he intended the space between the tube and 
the rod and that in the annular periphery of the head as furnishing 
the necessary storage room for steam. -But, if so, the f act remains 
that in this patent thére is no steam reseftôir outside of the cylinder, 
which wasthe prime idea pf the Prost pa?^nts, but, such as they are, 
the meand for taking steam after it is îtirought through the passage 
from the chest to the respective passages; leading to the ends of the 
valve are located, receiver and ail, entirely within the cylinder; in 
this respect according with the earlier'Marsh and other patents. It 
is claimed by counsel for complainant that thé réservoir of Frost 
finds an équivalent in the storage spaces for steam in the Metcalf 
patent, but we think this contention câimotbe sustained. Where, 
as in this case, the invention is for ah imprôvement upon former con- 
structions designed and bperated to pfodttce similar results, the in- 
vention must be measured by the improvement. Things cannot be 
held to be équivalents eimply because they produce the same or 
slmilat results. Banth Osed the djaBûéled rod for the purpose of 
coiiveying steam from :tllé outer end <jf the piston head through the 
cylinder to registering ports for passage to the ends of the valve. 
But , his means did not provide for the use of live steam. Marsh 
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brought live steam into an "annular dépression" in the cylinder head, 
from whence it was taken by passages leading to the ends of the 
valve, dispensing with intermediate means. Metcalf, by using 
Barth's idea of conveying the steam to the valve ports and passages 
through the piston rod, and making the necessary adaptations, and 
employing, but greatly modifying, the annular dépression of the 
Marsh cylinder head, shortenèd up the latter, thereby removing to a 
great extent the objection which it was the purpose of Prost's in- 
vention to remedy. We hâve no occasion to express any opinion 
upon the question as to whether Metcalf's invention is adéquate 
to the purpose. But we are constrained to the conclusion that he 
has not employed that feature of the Frost patent which constituted 
the distinjuishing characteristic of the latter; that is to say, the 
steam réservoir extemal to the cylinder. As this élément is not em- 
ployed, there is no infringement. In the case of Snow v. Eaîlway 
Co., 121 U. S. 617, 7 Sup, Ct. 1343, 30 L. Ed. 1004, where the facts 
were quite as favorable to the claim of infringement as in this, it was 
held tiiat, the patentée having pointed out as a distinguishing fea- 
ture of his invention that his piston head was detached from the 
rod, the défendant did not infringe by using a piston head and rod 
rigidly connected as a substitute therefor, although he employed the 
other features of the flrst invention. It seems probable, also, that 
the modes of opération of the remaining parts employed in thèse in- 
ventions are so far différent that they could not, in view of the prier 
art, be held to be équivalents. Sharp comment is made by counsel 
for complainant upon the fact, appearing in the évidence, that, im- 
mediately upon lYost's invention obtaining publicity, Metcalf was 
employed to bring out something which would enable the défendant 
to also get over the objections to the faults of the Marsh inventions; 
that he examined the Frost patent with much care, and that "in a 
f ew days" he produced the scheme of the patent subsequently secured 
by him. The circumstanees alluded to are calculated to excite close 
scnitiny, but they do not afEect the conclusion which must be formed, 
when the essential facts are ascertained and duly considered. Cau- 
tions attention by inventors to what others hâve done in the same 
art is not of itself a fault, but a necessity rather. It follows that the 
decree of the circuit court dismissing the bill should be afQrmed. 
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(Circuit Court of Appeals, Eigtitli Circuit. October 8, laou.i 

No. 1,346. 

Patents— Construction of Clatms. 

When language in a claim of a patent is evidently used with référence 
to the particular construction of the device illustrated Isy the drawings, 
wlthout intention of limiting the claim to that particular construction, 
it will not be construed to effect sueh limitation, where to do so would 
be to deprlve the inventer of the beneiit of his actual invention, as clearly 
disclosed by his spécification. 
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2, SAIiIbI^IW'RIIîGEMENT— OrB-ROASTIHO FUBKACBS. , 

r > jThfiiJgrown patent, No. 471,264, for Improvements In ore-roasting fur- 
joaees, descrlbes an invention the essential feature of which consists In 
constrtiçtliîg a suppleméntal chambèr in wliich the actuating mechanism 
for moviûg the "rabbles" or ore sOrrers travels; the object being, as 
gtated In the spécification, to protect such mechanism from the direct 
effect of the beat, dust, and fumes from the ore. Held, that such inven- 
tion was not anticipated, and was ineritorious, and that, In view of Its 
declared object, the langoage of çialm 1, which loeates the suppleméntal 
chamber at the slde of the main rôaStlûg ehamber, as shown In the draw- 
IngSi Which illuatrate the devlce as applied to a double-declied furnaee. 
shoiild not be construed as a limitation making the location an essential 
élément of the Invention, but theclaims sbould be given a construction 
broad enoûgh to eover the actual Invention as applied to either a single 
or double âecked furnaee; aiso hdd that the patent was infrlnged by a 
slngle-decked furnaee cdnstmeted In accordance with the Jlopp patent, 
No. 532,031, having a suppleméntal cbamber used for the same purpose, 
located beneath the roasting chamber. 
8. Bamb—Appeal— Questions Phesentbd. 

An appeal taken under section 7, Act March 3, 1891 (26 Stat. 828), as 
aibended by Act Feb. 18, 1895 (28 Stat. 966), from a deeree awarding an 
Injunetion agàlnst Infringement of a; patent and authorizing an account- 
Ing as to daniages, and which has^ npt become final, does not raise any 
question as to the damages recoveraWe under the pleadings ànd proof s. 

Appeal from the Circuit Court of the United States for the District 
of Ck)lorado. 

This Is àh appeal by the Metalllc Extraction Company, the défendant 
below, froni an order enjolning the Infrlngen^ent of United States letters 
patent No. 471,264, granted to Horace F. Brown, the appellee, on March 22, 
1892, under an application that was flled August 14, 1891. The patent in 
question Was issued to Brown for alleged "new and useful Improvements In 
ore^roastlng îurnaces." The nature of the patented device which was ad- 
Judged to havè been infringed will be readily comprehended by the drawlng 
on the adjolning page, Fig. 1, which Is copled from the patent issued to 
Brown, and Is a cross section of a doiible-deck ore-roasting furnaee, made 
Ih accordance with directions containëd In the patent. The larger spaces, 
marlied "A" ànd "B," m the dràwing, represent the two ehambers of the 
furnaee, one abOve the other, where ore: Is placed for the purpose of roasting 
It. The narroWCT spaces, on both sldes of the roasting ehambers, marked 
*'a, a," In the drawlng, represent corridors, or, as they are termed In the pat- 
ent, "suppleméntal ehambers." They are of equal length with the central 
or roasting ehambers, atid are parallel thereWith, but separated therefrom 
by a slotted vvall or partition, Indlcated in the drawlng by the letters G, G. 
In thèse corildors a track Is laid for their full length, on which, when the 
fomace is in opération, wheeled carriages propelled by an endless chaln are 
run. From each carriage an arm projects laterally through the slot in the 
partition to the center of the roasting chamber, and from thèse arms dépend 
stirrers, or "rabbles," as they are usually termed, which reach nearly to the 
floor of the roasting ehambers. As thèse carriages move along the track in 
the corridors the rabbles also move in the same direction, thereby stirring 
Tip the ore in the roasting chamber, and effectually exposing It to the action 
of the heat. In a double-deck furnaee, such as the figure represents, the 
carriages are made to move by mechanism, which It Is unnecessary to 
describe, through the upper corridors in one direction, and thence through the 
lower corridors in the opposite direction. The carriages practically form links 
In the endless chain by which they are actuated. By the action of the rabbles 
as last described, the ore In the upper roasting chamber Is also gradually 
njoved to one end thereof, where it falls through a hole in the hearth into 
the lower roasting chamber, and is thence moved along the floor or hearth 
of the lower chamber to the opposite end thereof, where It falls through 
another hole to the cooling floor. 
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FIGURE r., 




The Infringing device, the use of which by the appellant was enjoined by 
thé lower court, Is made in accordance with the spécifications and drawings 
of United States letters patent No. 532,013, issued to Alfred Kopp on Janu- 
ary 1, 1895, under an application which was filed on February 19, 1894. The 
construction of the infringing device wlll be readily comprehended by référ- 
ence to the drawing on the adjoining page, Fig. 2, which is copied from the 
Ropp patent. In the drawing last referred to, A represents the roasting 
chamber of a single-deck furnace, and B, B, the hearth. Beneath the fur- 
nace is an open chamber, B, withln which a four-wheeled truck travels on an 
Iron track. P^om this truck an arm. G, extends upwardly through a slot 
in the hearth, and attached to its upper end iB a supporting bar, H, from 
which rabbles or stirrers dépend very nearly to the floor of the hearth. 
When the furnace is in opération, the truck moves on its track through the 
chamber underneath the hearth, and carries with it the bar and depending 
rabbles, by which the ore in the roasting chamber Is stirred, and effectually 
exposed to the heat. When the truck reaches the end of the roasting cham- 
ber, It is made to retum over a cireular track exterior to the furnace to the 
opposite end, and re-enter the chamber or passageway underneath the roast- 
ing chamber. In the Ropp furnace, as in the Brown furnace, the chamber 
in which the rabble-bearing truck moves extends the full length of the roast- 
ing chamber, and is parallel thereto. 
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The plalntlff below contended, and the lower court so decided, that an ore- 
roasting furnace construeted in accordance wlth the spécifications and draw- 
Ings of the Kopp patent inf ringes claims 1 and 4 of the earlier patent granted 
to Brown. Thèse claims In the Brown patent are as follows: 

"(1) In an ore-roasting furnace having means for stirring and advancing the 
ore, a supplemental chamber at the side of the main roasting chamher, and 
eut off from said main chamber by a wall or partition, and carriers In said 
supplemental chambers connected with the stirrers, but removed from the di- 
rect action of the heat, fumes, and dust, substantially as herein described. 
• * • 

"(4) In an ore-roasting furnace, a wheeled carrier adapted to travel within 
the same, having a laterally projecting arm, to which the stirrers or blades 
are attached, and means for operating the carriers, substantially as herein 
described." 

John H. Miller, for appellant. 
Philip C. Dyrenforth, for appellee. 

Before CALDWELL, SANBOKN, and THAYEK, Circuit Judges. 
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THAYER, Circuit Jndge, after stating the case as above, delivered 
the opinion of the court. 

The décision of the case in hand hinges on the construction which 
shall be given to daims 1 and 4 of the Brown patent, quoted above, 
and principally on the construction which shall be given to claim 1. 
The contentions of the respective parties, stated briefly, are as fol- 
lows : The appellant insists that the invention of Brovs'n covered by 
his first claim nxust be conflned to "a supplemental chamber at the 
side (and not undemeath or above) the main roasting chamber," be- 
cause the patentée has expressly limited himself to such a location 
of the supplemental chamber by the language of his claim, and be- 
cause the margin of invention is so small, in view of the state of the 
art when the patent was issued, that it will not admit of a broader 
interprétation of the claim. On the other hand, the appellee insists 
that the invention covered by the first claim is so far primary that 
the claim should be construed liberally so as to cover the actual in- 
vention disclosed by the spécification, and that it should be held to 
comprehend a supplemental chamber placed undemeath the roasting 
chamber, which is designed solely to protect the chain and trucks by 
which the rabbles are operated, as well as a chamber placed at the 
side thereof, and designed for the same purpose. Furnaces for the 
roasting and desulphurizing of minerai bearing ores were in use, 
as a matter of course, long prior to the date of Brown's patent, and 
it seems that single-deck, double-deck, and possibly multiple-deck 
furnaces had been constructed and had been in use for some years. 
In whatever forra they were constructed, whether with a single deck 
or a double deck, it appears that it had been found necessary tO' stir 
or agitate the ores in the roasting chambers so that they would be 
evenly and effectually çxposed to the beat, and that varions instru- 
mentalities had been employed for that purpose. The design or plan 
of a furnace which Brown annexes to his spécification is that of a 
double-deck furnace, and he says generally of his invention that it 
"relates to that class of horizontal furnaces having two separate 
longitudinal compartments forming hearths, one above the other, 
with Connecting passages between them, and employing carriages 
drawn by chains or cables for gradually conveying the ore from the 
feeding to the discharge opening." . Further on in his spécification, 
he points out the difficulties that had been encountered in the opéra- 
tion of furnaces, which his invention was intended to obviate, and in 
that behalf says : 

"A serions objection to many of the tumaces of the type herein shown 
has been that the chains and their attachmenta were drawn through the 
center of the furnaces, and were thereby exposed to the destroying action of 
the beat, dust, and fumes frbm the orp, ànd consequently thèse parts were 
soon destroyed. A second objection arose from the fact that the plows or 
Stirrers traveled against the floor of the éompartment, which, being usually 
made of briclî, would not only soon be eut in ehannels and worn out, but 
the plows or stirrers themselves would also quickly be worn away. The 
essential part of my invention lies in constructing Jhe furnaces so that thèse 
objectionable features are avoided, and the moving or carrying parts pro- 
tected from the direct action of the beat, fumes, and dust." 

He then proceeds to describe the manner in which he obviâtes the 
difiiculties above mentioned, by locating the chains and the trucks 
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which operate tlie rabbles or stirrers in a supplemental chamber 
adjacent to the roasting chamber, and separated therefrom by a slot- 
ted wall or partition. It is noteworthy that the difflculties mentioned 
by Brown as having been encountered in operating ore-rcasting fur- 
naces must hâve been experienced in the opération of single-deck 
f umaces, as well as in the opération of those of the double or multiple 
deck pattern, and that the device suggested by Brown was as well 
adapted to overcome the difflculties in one class of furnaces as in the 
other. 

It is no doubt true, as counsel for the appellant suggests, that in 
furnaces of the double-deck kind the supplemental chamber for hous- 
ing the rabble-operating machinery, and protecting it from beat, can- 
not be conveniently located elsewhere than at the side of the roasting 
chamber, and that it cannot well be placed undemeath the hearth, as 
in the Eopp patent. But it will not do, we think, to argue from this 
premise, or from the f act that Brown selected a fumace of the double- 
deck pattern to illustrate his invention, that he did not intend to 
claim the supplemental chamber, except as it might be applied to 
double-deck furnaces, and located at the side of the main roasting 
chamber. It is most probable, we think, that in formulating his first 
claim he casually described the location of the supplemental cham- 
ber as it appeared in the drawings of the double-deck furnace an- 
nexed to his spécification, without intending to make the location 
of the chamber an essential part of his invention. In that part of 
his spécification where he asserts, in substance, that the essential 
feature of his invention consists in constructing a supplemental 
chamber to protect the rabble-operating mechanism, he does not inti- 
mate that he regards the location thereof, whether it be above, below, 
or at the side of the roasting oven, as a matter of importance, while 
it is obvious, at a glance, that its location is nothing more than a 
matter of convenience. In a double-deck fumace it is most con- 
venient and practicable to place the supplemental chamber at the 
side of the main roasting oven ; in a single-deck furnace it is equally 
convenient to locate it undemeath the hearth, making a slot in the 
hearth, instead of in a partition wall, through which an arm may be 
projected to support and carry the rabbles. On whichever side of the 
four sides of the roasting oven the supplemental chamber is located, 
it opérâtes in the same manner and accomplishes the same object. 
The merit of the invention, or, as the patentée himself says, the 
"essential part" of it, consists in the conception of a supplemental 
chamber to protect certain important mechanism from the disas- 
trous effects of beat. This conception having been formed, its loca- 
tion in the varions kinds of furnaces to which it might be applied 
with equal efEect, to obviate diiBculties that were common to ail, 
was purely a matter of choice or convenience. 

After an examination of the varions patents that were introduced 
by the appellant to establish the state of the art at thè time of 
Brown's application for a patent, we do not find that any inventor 
had described a method of protecting the rabble-operating mechanism 
of an ordinary ore-roasting furnace from the direct effects of beat by 
placing the mechanism in a supplemental chamber adjacent to the 
roasting oven, and separated therefrom by a wall or diaphragm. The 
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patents that are chiefly relieâ upon by the appellant to lessea the 
originality and disparage the merits of Brown's invention, and to 
compel a narrow construction of his flrst daim, are the foUowing: 
United States letters patent No. 81,762, issued to Frederick Ernst 
on September 1, 1868; United States letters patent No. 80,066, is- 
sued to Robert George on July 21, 1868; United States letters pat- 
ent No. 207,890, issued to David J. O'Harra on September 10, 1878; 
and United States letters patent No. 468,736, issued to Charles M. 
Allen on February 9, 1892, under an application therefor that was 
filed February 28, 1891. Four drawings hâve been appended to the 
foregoing statement (Figs. 3, 4, 5, and 6), for the purpose of showing 
the rabble-operating mechanism which is described in thèse patents. 
By referring to the drawings, it will be observed that, in three of the 
patents,— those which were issued to George, O'Harra, and Allen, — 
the mechanism in question, to wit, the trucks, the tracks on which 
they run, and the chaip by which the trucks are propelled, is located 
in the main roasting chamber of the respective fumaces, where it 
is exposed to the direct action of the heat and corrosive gases. In 
the O'Harra patent a trough is constructed in the floor of the fur- 
nace, into which the endless chain which propels the rabbles may be 
dropped temporarily, by lessening its tension, when the fumace is 
not in opération. The Ernst patent describes a furnace of an entirely 
différent type. The furnace is circular in form, and the hearth of the 
roasting chamber, which is indicated in the drawing by the letters 
I, I, revolves between two circular walls, B, C,. carrying with it its 
load of ore. The ore is stirred as the hearth revolves by coming in 
contact with plates (one of which is indicated in the drawing by the 
letter M), which are placed across the hearth, and hâve bearings in 
the opposite walls. In this species of fumace there is no occasion for 
rabble-operating mechanism, such as is found in the other fumaces, 
because the ends of the stirrers are fixed in the walls and hâve no 
progressive motion. In the light of the présent record, it must bé 
conceded, we think, that Brown was the flrst to conceive the idea of 
constructing a supplemental chamber adjacent to the oven of an ordi- 
nary ore-roasting furnace, and locating the rabble-operating mechan- 
ism therein, for the purpose of shielding it from the heat and prolong- 
ing its life. No other inventer prior to his time appears to hâve hit 
upon that mode of construction, and in suggesting it he appears to 
hâve made a marked advance in the art of fumace building, even if 
his invention cannot be properly termed a pioneer invention. 

This brings us to the crucial question whether Brown's flrst claim 
may be so construed as to embrace a supplemental chamber, located, 
as in the Kopp patent, undemeath the roasting chamber of a single- 
deck fumace, although the language of his claim locates it "at the 
side of the main roasting chamber." As respects this question, the 
décision in the case of Winans v. Denmead, 15 How. 330, 14 L. Ed. 
717, seems to be very much in point. In that case Winans had ob- 
tained a patent for a new method of constructing coal cars, and in 
his spécification had described the box of the car as circular, and had 
also claimed it speciflcally as being made in the form of the frustum 
of a cône. The défendant had constructed boxes for his coal cara 
in the form of the frustum of a pyramid, the sides thereof being recti- 
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lineal, and by so doing had reaped ail the advantages incident to the 
patentee's method of construction. Inasmuch as the invention of 
Winans appeared to be of much practical value, in that cars of his 
make could carry a greater load in comparison with their weigbt 
than ordinary cars, it was held, in substance, that he was not limited 
to the particular form of box described in his claim, but was entitled 
to an interprétation of the claim that would comprehend a car box 
made in the form of a frustum of a pyramid, which accomplished the 
same new resuit as the patented box, by the same principle of opéra- 
tion. Notwithstanding the language of the claim, the court declined 
to hold that the patentée had limited himself to the précise form of 
box mentioned therein, giving as its ârst reason for declining to so 
rule that the reasonable presumption was that, having a just right to 
cover and protect his whole invention, he intended to do so. Winans 
V. Denmead was cited, and the doctrine enunciated therein was ap- 
plied, in the récent case of Hoyt v. Home, 145 U. S. 302, 12 Sup. Ct. 
922, 36 L. Ed. 713, where the patent under considération was for an 
improvement in machines for beating rags and other fibrous material 
into pulp. In that case it appeared that the patentée in one of his 
claims had described his improvement as consisting in part "in circu- 
lating the fibrous material and liquid in vertical planes." By making 
slight changes in some parts of the machine described by the patent, 
the défendant had manufactured and was using a pulp-making ma- 
chine which caused the pulp to circulate in the vat in a "horizontal 
plane" instead of circulating in "vertical planes." Upon an examina- 
tion of the defendant's machine, the court found that he had suc- 
ceeded in appropriating ail that was of value in the patented device. 
It accordingly held the défendant guilty of an infringement of the 
plaintifE's patent, and declined to regard the statement contained in 
the plaintiff's claim as to the manner in which the pulp circulated as 
a limitation of the claim. Winans v. Denmead has been cited with 
approval, and the principle enunciated has been applied, in several 
other cases, to wit: McCormick Harvesting Mach. Co. v. Aultman 
& Co., 37 U. S. App. 299, 16 O. C. A. 259, 69 Fed. 371, 387; Eeece 
Buttonhole Mach. Co. v. Globe Buttonhole Mach. Co., 21 U. S. App. 
244, 10 C. C. A. 194, 61 Fed. 958; Electric Co. v. La Rue, 139 U. S. 
601, 606, 11 Sup. Ct. 670, 35 L. Ed. 294; Devlin v. Paynter, 28 U. S. 
App. 115, 12 C. C. A. 188, 64 Fed. 398. 

We are unable to flnd in Brown's spécification, considered as an 
entirety, or in the state of the art at the time his application was 
flled, suflflcient reasons to warrant us in holding that he intended to 
daim less than what now appears to hâve been his full invention, 
and that the language of his claim locating the supplemental chamber 
"at the side of the main roasting chamber" was used deliberately for 
the purpose of limiting it. We can conceive of no reason for such a 
self-imi>osed limitation, since it is obvious that whether the supple- 
mental chamber was placed at the side of the main roasting oven, or 
undemeath, it would operate in the same manner and produce the 
same resuit. As we hâve before intimated, we think that the words 
stating the location of the supplemental chamber crept into the claim 
inadvertently, because of the style of furnace that happened to be 
104 F.— 23 
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choseb : to dllustrate or êmbody the ipTention. We are accordingly 
of opiaion that the first daim of tiie Brown patent should be con- 
stihïed to coyer a supplemental chaimber placed beneatb the main 
roagting ichamber, as in the Eopp device, because a supplemental 
ch&mbËD 80 placed is a mère mechanieal équivalent for one located 
attheside thereof. i 

In opposition to this "vlew, our attenti(Mi is challenged to the deci- 
sionVin Seystone Bridge .Oo. v. Phœnix Iron Co., 95 XJ. S. 274, 24 L. 
Ed. 344, where, as it is claimed, a doctrine was announced which is 
fatal to a recovery in the présent instance. In that case the lan- 
guage of a claim which described the lower cords of a truss bridge 
a« a "séries of wide and thln drilled eye bars, 0, G, applied on edge 
between ribs," was constnied literally, and held not to comprehend 
cords made of round bars of iron flattened at the ends. A careful 
study of the décision, however, bas served to convince us that the 
laaguage last quoted was construed literally, because the court was 
satisfled by an examination of the spécification that the patentée in- 
tended to make the form of the cords of the truss as described in his 
claim an essential part df his invention, and because the margin of 
invention in that case was so small as to necessitate a strict construc- 
tion of the claim. The reasons which appear to hâve influenced that 
décision do not exist in the case in hand, because we are unable to say 
that Brown intended to claim less than he was entitled to claim, or 
that the state of the art demanda a literal interprétation of his claim. 

It is urged flnally in behalf of the appellant that the decree which 
was entered by the lower court must, in any event, be modified so as 
to exempt it from an aocounting for damages resulting from the in- 
fringement, because the appellee did not allège in his bill or tender 
any évidence that he had înàrked hia machines with the word "Pat- 
ented,'' together with the day and year the patent was granted, or 
prove that the défendant was duly notifled of the infringement, as 
required by section 4900 of the Revised Statutes. In support of this 
proposition, the appellant cites Dunlap v. Schofield, 152 XJ. S. 244, 
14 Sup: et. 576, 38 L. Ed. 426; also Coupe v. Boyer, 155 U. S. 565, 
584, 15 Sup. et. 199, 39 L. Ed. 263. With référence to this point, it 
may be said that, as this is an appeal taken under the provisions of 
section 7 of the act of March 3, 1891 (26 Stat. 828, c. 517), as amended 
by the act of February 18, 1895 (28 Stat. 666, c. 96), the decree below 
not having as yet become final, the appeal brings before this court for 
review only so much of the decree as awarded an injunction. Be- 
sides, we do not flnd that the attention of the lower court was direct- 
ed to that clause of its decree which authorized an accounting as to 
the damages, and it may be that no damages will ever be claimed 
by the appellee or assessed in his favor. In view of thèse considéra- 
tions, we do not deem it necessary at this time to wade through the 
great volume of testimony to ascertain if there was, in fact, sufficient 
évidence that notice of the infringement had been given to the ap- 
pellant to warrant a recovery of damages as well as profits. This 
question may well be left open for future considération when there 
shall hâve been a final decree which awards damages. With this 
réservation of the right to consider the question last mentioned, if 
it shall ever become necessary to do so, the decree below is afflrmed. 
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EOSS-MOYER MFG. CO. v. RANDALL et al. 

(Circuit Court of Appeals, Sixth Circuit. October 8, 1900.) 

No. 821. 

1. Patents— Construction dp Claim. 

The use of letters in a clairo to describe a patented Invention, which la 
merely an improvement of a narrow ctiaracter, will limit tlie inventer to 
the éléments so designated, as shown in tlie drawings and spécification to 
v?liicli the letters refer, which are by such référence, in effect, incorpo- 
rated in the claim. 

2. Samk— Infringembnt— Stkap Tbimmers. 

ïbe Eandall patent, No. 380,296, for an Improved strap trimmer, is 
valid, but is limited to the particular construction specifled in the claim 
and deseribed in the drawings and spécification, and as so limited is not 
infringed by a machine made in accordance with the Miller patent, No. 
611,181, which shows a différent construction of the swinging levers which 
hold the strap in place during the opération. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Chic. 

E. E. Wood and Wm. E. Wood, for appellant. 
James Moore, for appellees. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge. This action was brought in the court below 
for an injunction and accounting against the Eoss-Moyer Manufac- 
turing Company for infringement of letters patent granted to Silas 
H. Eandall for an improvement in leather-trimming machines, issued 
March 27, 1888, No. 380,296. After hearing, the court adjudged the 
machine in use by respondents, and made in conformity to letters 
patent granted subséquent to the Eandall patent to L. L. Miller, No. 
611,181, dated September 20, 1898, for trace trimmer, an infringement 
of the Eandall patent, which the court found to be a valid invention. 
From that decree this appeal is taken to this court. 

An examination of the letters patent and models in évidence in the 
case make it apparent that leather-trimming machines, having the 
gênerai features of the Eandall patent, were old at the time of that 
invention. Machines having bedplates, knives, carriages for the 
knives, adjustable for différent widths of straps, screws to lock the 
carriage on the guide, and levers to hold the straps in place between 
the knives for continuously trimming opposite edges thereof, had 
long been in use, The Osborn model in évidence is a machine having 
thèse varions éléments, permitting the strap to be threaded through 
the same, with levers the feet of which hâve a spring pressure upon 
the strap to hold it in position, the springs being operated by means 
of a torsion lever. Eandall recognized that he was entering an old 
fleld, for he begins his spécification with the statement: 

"My invention comprises a spécifie construction of those machines which 
are employed for simultaneously trimming the opposite edges of a trace or 
other similar strap." 
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This statement recognizes that broad claims could not be granted 
for thé invention, and thé inventer, by this frank déclaration, an- 
nounces Ms purpose to obtain a patent for a spécifie construction of 
machines for the purpose stated. This construction the inventer 
describes b; means of certain spécifications and drawings, as fol- 
lows: 



jnrot.jE, 



zmjcts-.ri 







àf^ 



EOSS-MOYER MFQ. CO. V. RANDALL. 357 

"In the annexed drawings, Pig. 1 Is a vertical section of my improved 
macliine in condition for receiving a strap, said section being talîen at tbe 
line, Z, Z, of Fig. 2. Fig. 2 is a plan of the machine, the presser feet being 
sbown in their normal or depressed position. Fig. 3 is a front élévation of 
tbe machine, tbe feet being in the same position as In tbe preceding illus- 
tration. Fig. 4 is a side élévation of one of tbe levers, detacbed from its slide 
or carriage. Fig. 5 is a side élévation of said carriage, detacbed from the 
machine. Fig. 6 Is a sectionized plan of a carriage. Fig. 7 is an enlarged 
horizontal section, showing the krdves in the aet of trimming the edges of a 
strap. A represents the frame or bedplate of the machine, which frame bas 
suitable provision for attachment to a bench or table, B. Seen in Fig. 1. 
O, C, represent a pair of parallel guides running longitudinally of the frame, 
the front guide, O, having a chamfered edge, c, for a purpose that will pres- 
ently appear. Adapted to be adjusted along thèse guides is a pair of pre- 
cisely similar slides or carriages, consisting of side plates, D, D', B, B', ex- 
tending above and below said guides., and united at bottom by webs, d, e. 
d' and e' are extensions at the front ends of the plates, D', E, to which ex- 
tensions the knives, F, F', are attached by screws or bolts, f, f'. The slides 
are retained in position by screws, G, G', tapped into the webs, d, e, the 
points of said screws bearing against tbe chamfered edge, c, of guide, C, 
and the screw. G, being preferably provided witb a small band wheel, g, 
beeause tbe slide, D, is the one that is tbe most frequently sbifted. Pivoted 
wltbin thèse side plates, D, D', B, E', as at H, H', are swinging levers, I, J, 
the front ends of which are bent inwardly at 1, i, and tben carried down at 
r, ]', which downward prolongations form the presser feet of the machine. 
Furthermore, each lever bas a segmentai cylindrical flange, i", j", concentrie 
wlth the pivots. H, H', which flanges bave tbongs, chains, or wire cords, 
K, L, attached thereto. The thong, K, is secured to the front of said flanges, 
and the bend of said thong carries a weight or spring capable of causing 
the feet, i', j', to bear firmly upon the strap, F. In Fig. 1 tbis thong is sbown 
coupled to the free end of a spring. M, the other end thereof being suitably 
secured to the frame of bench, B. Thong, L, is secured to the rear of flanges, 
i", j", and its bend is coupled to a treadle, N. O, O', are stops of thèse 
flanges, which stops bear against the rear side of guide, C, and thus limit 
the opening of levers, I, J. See Fig. 1. Tbis machine is operated in the 
foUowing manner: Slide, B, E', is first screwed very firmly to tbe frame, 
and near the right end of guides, C, C, after which aet tbe other slide, D, D', 
is adjusted to the required width of strap, and retained in position by tbe 
screw, G; the stress of spring. M, serving to keep the presser feet, i', j', in 
contact witb the upper surface of guide, C, as seen in Fig. 3. Treadle, N, la 
then depressed, thereby overcoming the stress of said spring, and causing 
the levers, I, J, to swing up until their respective stops, O, O', corne in con- 
tact witb the rear side of guide, C Ample room is now afforded for the 
insertion of the strap, P, between tbe opposing faces of slides, D, E, as seen 
in Fig. 7. Treadle, N, is then released, so as to swing down the levers, I, J, 
and cause their respective feet, 1', j', to bear upon the opposite edges of the 
strap at a point very near tbe cutting edges of the knives, F, F'. The strap 
is then drawn forward in the direction of the arrow, the pressure of feet, 
i', j', preventing any wrinkling or buckling of tbe leather, while the knives 
trim ofif the edges of the strap in the usual manner. The above is a descrip- 
tion of the preferred form of my machine; but in sorae cases either of the 
levers, I or J, may be pivoted to a flxture of tbe frame, instead of being 
hung upon a slide or carriage, as one shiftable carriage will afford a suffl- 
clent range of adjustment for ail ordinary purposes." 

Having thus described his machine, the claim of the patent is as 
foUows : 

"An improved strap trimmer, consisting of the frame or bedplate. A, 
guides, O, C, and slides, D, D', d, d', E, E', e, e', carrying the knives, F, F', 
and swinging levers, I, i, i', i", J, J, J', j", said slides being secured in place 
by set screws, G, G', ail combined as herein described." 
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'Plie provisions of the law regiïlating tlie granting of patents, 
which require an inventor to advise the world of his invention by a 
sjieèific (Jpscription thereof, and, by a definite claim, to obtain property 
in just io mnch of the invention as he seeks to appropriate, are essen- 
tial that it may be known how much he has acquired as his own, and 
how fat tiie public are to be restricted in the use of the invention. 
This spécifie description is 6pen to be examined by ail having occa- 
sion to enter that field of use or invention. In the case of Fay v. 
Cordesman, 109 U. S. 420, 3 Sup. Ct. 244, 27 L. Ed. 984, the suprême 
court said: 

"The qlal(ns of the patent sued on in thIs case are claims for combinations. 
In such a claim, if the patentée speci&es any élément as entering Into the 
eomblnation, either directly by the language of the claim, or by such référ- 
ence to the descriptive part of the spécification as carrles such élément into 
the claim, he makes such élément material to the combination, and the court 
cannot déclare it to be immaterial. It Is his province to malîe his own claim 
and his privilège to restrict it. If it be a claim to a combination, and be 
restricted to specified éléments, ail must be regarded as material; leaving 
open only the question whether an omitted part is supplied by an équivalent 
device or instrumentality." 

See, âlso, Bro-wn v. Manufacturing Co., 6 C 0. A. 528, 57 Fed. 731. 

Examining the claim of this patent, it is apparent that its state- 
ment describing the éléments claimed by certain letters referring to 
the drawings and spécification, can hâve no significance, unless the 
drawings upon which thèse letters are contained are examined in 
connection therewith. The inventor has told us that he claims a 
spécifie construction wMch his invention comprises. Having de- 
scribed his invention, this claim permits us to ascertain the extent of 
the monopoly secured. Following the letters therein used to de- 
scribe his spécifie form of construction, we find the outlines thereof 
fully indicated. The claim is the same in that respect as if, instead 
of using the outline letters, the inventor had specifically described 
the parts of the mechanism thereby designated, as shown in the draw- 
ings ref erred to. Aside f rom the state of the art, which would neces- 
sarily limit the inventor to a narrow field, we find that he has recog- 
nized this f aet by the statement of the character of his invention, and 
the minute description of the construction which he claims as his in- 
vention. In view of the other machines in évidence in the case, and 
after inspection of the patents and models, we conclude that the 
Eandall invention amounts to no more than to increase the effective- 
ness thereof by a combination of éléments which are old. The pat- 
ent must be sustained upon the theory that he has arranged old élé- 
ments in a new way, so as to improve the effectiveness and accuracy 
of the former devices serving the same purpose. In the Osborn 
model, as we hâve said, we find ail thèse éléments. Kandall, how- 
ever, has made an improvement of a limited character by substituting 
for the levers and springs of that mechanism a rising and lowering 
lever, which is worked by means of a treadle and spring attachment, 
so that the satne can be readily raised when the strap is taken from or 
inserted into the machine, and exert a yielding pressure upon the 
strap, to hold it in place while being trimmed. It is not necessary 
in the Eandall mechanism to thread the strap into the machine, but 



ROSS-MOYEE MFG. CO. V. RANDALL. 369 

it may be inserted edgewise between the levers, and turned over, to 
be beld in position by the Angers of the lever. This improvement, 
Tve think, the court below properly held to be more than a mère me- 
chanical advance, and to rise to the dignity of invention. It was 
within a narrow scope, however, and the inventor, by accurately and 
speciflcally describing by means of the letters just what he has invent- 
ed, has limited himself to the advance which he in fact made. The 
use of letters in describing a patented device has been the subject of 
considération in a mimber of cases in the suprême court as well as 
in this court. Sometimes the letters hâve been held to limit the in- 
ventor to the very device thus designated; in other cases the mère 
use of letters has not been held to deprive the inventor of a libéral 
application of the doctrine of mechanical équivalents. An analysis 
of the cases will show that the conclusion reached dépends upon the 
character of the improvement under considération. If the invention 
is of a pioneer character, highly meritorious in conception and useful- 
ness, the mère use of letters has been held not to limit the inventor 
to the exact form of device shown, but he is entitled to a broader con- 
struction of his patent, in view of the advance which he has made in 
the art. However, if the field of invention is limited, and an im- 
provement of a narrow character has been made, just suiïicient to 
cross the line which divides mechanical improvement from patent- 
able invention, the inventor will be allowed the spécifie description 
shown, and no more. In other words, he will be held to hâve invent- 
ed just what his claim shows to hâve been the spécifie subject-matter 
of his improvement. Without stopping to analyze the cases, we 
think the f ollowing citations establish the rules just stated : McCor- 
mick Harvesting Machine Co. v. G. Aultman & Co., 37 U. S. App. 299, 
16 C. C. A. 259, 69 Fed. 371; Weir v. Morden, 125 U. S. 98, 8 Sup. Ct. 
869, 3 L. Ed. 645; Hendy v. Iron Works, 127 U. S. 370, 8 Sup. Ct. 1275, 
32 L. Ed. 207; and Muller v. Tool Co., 47 U. S. App. 189, 23 C. C. A. 
357, 77 Fed. 621. 

We therefore think that Randall made a patentable improvement 
over the old mechanism shown, but in view of its limited character, 
and the statement in his spécifications of the character of his inven- 
tion, the claim must be limited to the éléments shown and described 
within the letters indicating the éléments thereof. In view of this 
construction of the patent, it remains to consider whether the ma- 
chine made under the Miller patent embodies this construction. We 
flnd a considérable departure in the construction of the levers and the 
manner of opération thereof from those shown in the Randall pat- 
ent. The swinging levers are described in the Randall claim by the 
levers, i, i', i", j, j', j", and in the spécification are described as "swing- 
ing levers, I, J, the front ends of which are bent inwardly at i, j, and 
then carried down at i', j', which downward prolongations form the 
presser feet of the machine. Furthermore, each lever has a seg- 
mentai cylindrical flange, i", j", concentric with the pivots. H, H', 
which flanges hâve thongs, ehains, or wire cords, K, L, attachée! 
thereto." Thèse levers, with their cylindrical flanges, are thus made 
an essential part of the combination. This cylindrical flange is es- 
sential to the lever as described and shown. The segments operate 
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to carry the Connecting chains out and from the place of attachment, 
so as to raise and lower the levers with the finger ends for holding 
the stmp in place during the trîmming opération. In this segmented 
fonn the leverage during the opération is made constant and unvary- 
ing. By a complète description, Bandall has made thèse segments 
an essential part of Mb invention. Thèse levers, being raised, admit 
the strap edgewise between the same for adjustment between the 
slidee.. But the strap cannot be thus placed ready for opération with- 
out flrst tuming it between tbe levers. In the Miller device we do 
not ând thèse segmentai levers. The levers are attached to the ma- 
chine in such wise that its Angers can be raised and entirely removed 
from' between the slides which hold the strap for trimming. The 
lever isoperated by chains attached to the end thereof, the pressure 
varying with the position of the lever, and has not the segmentai 
construction which is necessary to the opération thereof as described 
and claimed by BandalL^ If there is merit in a machine so adjusted 
that the strap can be directly placed between the slides, the advance 
upon the Bandall mechanism is apparent, because the lever Angers 
are pepmitted to be entirely removed for admission of the strap. 
Whether this change constitutes patentable invention or not it is 
unnecessary to détermine. It is enough for ns to say that we And, 
in view of the state of the art, Eandall's invention a mère improve- 
ment upoo former devices, and in no sensé a pioneer invention; also 
that, in deecribing the invention and stating his claim, he has limited 
the estent and scope of his patent to the device shown and described 
in the daim. Thus construed, we do not And ail the éléments of the 
combination in the alleged infringing machine. Entertaining thèse 
views, the decree of the court, so far as it adjudges the Miller ma- 
chine to be an infringement of the Bandall patent, iâ reversed, and 
the cause remanded, With directions to dismiss the bill. 



THE LONGFELLOW. 

(Circuit Court of Appeals, Slxth Circuit. October 2, 1900.) 

No, 724. 

1. Shipping— SiNKiNG OF Vessel— LIMITATION op Ownee's Liabilitt. 

The Longfellow, a large river steamer, carrylng passengers and freight 
between Cincinnati and New Orléans, on leavlng Cincinnati at a tlme 
when the water was hlgh and the current swift struck agalnst the etone 
pler of a rallroad bridge, and was broken In two and sunk, with the loss 
of her cargo and some of her passengers and crew. The owners had 
held her a day to await the clearing up of a fog; had provided her with 
compétent offlcers, crew, and pllot, and with a powerful tug to aid her 
in passing the bridges at the cIty. Beld, that faults in her navigation 
producihg the collision could not be Imputed to her owners, as having 
occurred through thelr "privlty or knowledge," within Rev. St. § 4283, 
80 as to prevent the lllnitation of thelr liabillty under sàid section to 
the value of the vessel and her pendlng freight. 

2, Same— Evidence of Seawobthiness. 

Where ail the direct évidence was to the effect that a steamer was sea- 
worthy when she entered on her voyage, it cannot be inferred from the 
fact that a short time before she had met with two accidents, in one of 
which she was slightly injured, that her seaworthiness was thereby im- 
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palred, In the absence of afBnnatlve évidence that she was In fact Injured 
thereby in her liull or machinery. 

8. Samb— Carriage op Passbngbbs— Duty of Inspection. 

Wliere a steamship had a portion of her gnards tom away by a collision 
wlth a bridge pier, but an examlnation by compétent men dlsclosed no in- 
Jury to her hull or machinery, and only slight repairs were neeessary, and 
she had been regularly inspected and pronounced stanch and seaworthy 
only three months before, the fact that no reinspection was applied for 
after the accident does not constitute a failure to comply with Rev. St. 
§ 4417, regarding Inspection, which will render her owners liable for inju- 
ries to passengers or their effects under section 4493, creating such liabil- 
ity, where they hâve failed to comply -with any of the provisions of that 
title, when It is not shown that any injury in fact resulted which im- 
paired the strength or safety of the vessel. 

i. AdmiraIiTT— Suit por Limitation op Liability— Costs. 

Where the owners of a vessel, in proceedings instituted by them for a 
limitation of their liability on aceount of the sinlîing of the vessel, deny 
any négligence or any liability, as they are permitted to do by admiralty 
rule 56, and that issue is declded against them, they may properly be 
taxed with the costs arlslng on such issue. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

In Admiralty. The steamboat Longfellow, while on a voyage from Cincin- 
nati to New Orléans, came into collision with a stone pier of the Chesapeake 
& Ohio Raiiroad bridge which crosses the Ohio river at Cincinnati, and was 
instantly sunk. The boat and her cargo were almost a total loss, the ap- 
praised value of the wreck being only $250. Several passengers, the chief 
clerk, and one or more of her crew lost their lives. The Longfellow was a 
first-class passenger steamboat plying on the Mississippi and Ohio rivers. She 
was constructed in 1875, and in 1893 was, to a large extent, reconstructed. 
She was then lengthened by the addition of a section of 30 feet about her 
middle. After this reconstruction and overhauling her length was 279 feet 
and her beam 42 feet. Her tonnage was 1,178. She was due to leave Cincin- 
nati on the evening of March 7, 1895, but on aceount of fog did not leave 
port imtil about 6:40 a. m. March 8th, at which time the fog had disappeared. 
The river was high,— about 38 feet. To proceed down the river, she had to 
pass under three of the five raiiroad bridges crossing the Ohio at Cincinnati. 
At such a stage of water the current is very great, being from flve to eight 
miles under thèse bridges. The évidence shows that the Chesapeake & Ohio 
bridge adds much to the périls of navigation, and that in high water there 
is a cross current which makes the most southerly of its piers an object much 
dreaded by navigators. In view of the stage of water, and the danger of 
passing the bridge, the managing ofHcers of the corporation owning the Long- 
fellow arrangea that she should be assisted through the bridges by the Herc- 
ules Carrol, a towboat of much power, having a length of 172 feet The 
Longfellow was direct ed not to go out until the fog cleared, and the Oarrol 
was ordered to lie by her until she should start, and give such assistance as 
should be desired, both in turning and in going under the bridges. At 6:40 
a. m., the fog having cleared, the Longfellow left port, and proceeded up the 
river, and towards the Kentucky side of the river, to secure ample room to 
turn in. There the Hercules Carrol came alongside, and was made fast on her 
starboard side, about midship. The tum was easily made, and the voyage 
down the river begun, the Carrol remaining alongside. The stage of the 
water was such as to compel the lowering of the smokestaeks in order to pass 
under the bridges. To facilitate this, the stacks were hinged at about the 
height of the pilot house, so that they coïild be lowered out of the way of the 
bridges. This was done when the voyage down commenced. The pilot 
house was about 100 feet from the bow. The smokestaeks were from 30 to 
50 feet in front of the pilot house. The master was at hls proper post, on 
the hurricane deck, about 75 feet in front of the pilot house. The suspension 
bridge was passed safely, though, while passing, the.smoke from her stacks 
for a tlme obscured the outlook of the pilot from the pilot house. The rail- 
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jcoaâlîbrldge was^fram 2*000 .te 2,400, feet beloW thesogpenSlon bridge, and 
when the suspension bridge had been passed the pUot's Vision beeame for a 
moment clear enough for Wm to see t^at he was headed ;for the middle of 
the çhannel span of tbeirailroad bridge. Very shortly after thls his vIew 
beeame agâln obscured, : ai)^ almost simultaneously the boat took a sudden 
sheer to port. The pik>t' «ays he aj once shouted t<> the gaptaln, who was 
standing forwf^rd on .tlne: hnrricaiie,,âec^ "I cannot, see a thlng;" that he 
heard no answer, and repeated it, when the captaln answered, "You are headed 
dpwn to the left of the pler." He also says that somebody at the same time 
hollered, "Stop her!" "Back her!" The other évidence shows that thls 
was sald by the master. The flrst impulse of the pilot under the circum- 
stances was to keep hls spçed and pass to the left of the pler, between it and 
the Kentpcky shore. .,JEj€i;there£ore did not at once stop or reverse, but tried 
to make for the Kentueky sfaore, but In a moment he rang the bell to stop 
and then to reverse. He was too close. The bow passed the pier, but the 
boat struck the pler about mldshlp of her starboard side. For a moment she 
seemed "to hang," as descrlbed by the witnesses, agalnst the slde of the 
pler, and then broke in tvo, The cabin and deck frelght sUd into the river, 
and,w|th It rêverai of the passengers and crew. The great majority, how- 
ever, julnped over to the Carrol, which had eut Ipose but was close to the 
Longf ellow's bow, and were saved. Thé smoke did not affect the view of the 
master a* any tlme, as he was forward thestacks. Nelther dld he at any 
time notice Its efCect at the pllot house, or on the vision of the pilot. He 
says he dld not hear the pilot shout that he could not see. The master also 
saya thftt àfter passing the suspension bridge, and when withln about 600 
feet abb¥éthe rallroad brlàfee, the Longfellow took a sudden sheer, so as to 
head foï the pler nearest thè Kentueky shore; that he at once shouted to the 
pllot: "You are headed to the pier. Stop her and back her;" and that he 
later called to the Carrbl tb stop and to back. There Is some confllct between 
the evldeïice of the différent Svlthesses as to what was sald by the pilot and 
the captàin, and as to Ju'st when aiid whb called to stop and back. Thls con- 
fllct neéd nôt now be regarded, as It wlll be referred to In dealing with an- 
other aspect of the casç. In aceordahee wlth section' 4283, Eev. St. U. S., 
and thè praçtice thereuhdèt as laid down in rules 54, 55, and 56 of the rules 
in admlMlty, thé ownerS of the steanier Longfellow filed a pétition in the 
diatrlet court to obtaln the limitation of liability cqnferred by the statute. 
For this purpbse they averred that thè Itiss and dattiage done or oecasioned 
was wlthout thèir "privlty or knowledge." They- also denied ail légal liabil- 
ity, averrlng that. the Longfellow was seaworthy, stahch, fully equipped, and 
havlng a f uU and experienced force of pfflcérs and mçn, and that the colli- 
sion was nbt dtle to any ijegllgence In navigation whatever. A monltion is- 
sued. AU persons intërested or havlng claims were enjoined from suing, and 
requlred to set np their claims in the suit thus started. A large number of 
claims were presented by answers and 'cross libels. Thèse cross llbels were 
su'stalned fo the es:tent bf Hiorè than $60,000, but the district court held that 
the bwners wére not liablô' beyond the value of the vesseï and frelght eamed. 
No frelght }iad been earne4. The vaille bf the wreck was appraised at $250. 
The deerèe%as that the Ownèrs pay thl8 sum Into court, and also enough 
to pay ail côs'és, eXçept fHé cost of dépositions takeh by cross libelants in 
Support of thèlr* Issues, ahd tliàt the cost of such dépositions be paid out of 
the fund, and the remainder distrlbuted pro rata amoilg those who had estab- 
llshed losses.'. 

E. B. feowler, Joseph Wilby, and Oscar M. Gottschall, for ap- 
pellants. 
W. H. Jones, for appéllee. 
Before /iMtON, DAY, and SEVEEENS, Circuit Judges. 

LUETONy Circuit Judge, after màking tlie foregoing statement of 
thè case, delitered the opinion of the court. 

T^he appeliants arq numerous. They may be divided into two 
classes: First, those who prefer claims for cargo lost; second, claims 
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preferred by passengers for loss of baggage, or by the représentatives 
of passengers who lost their lives. The limitation of liability afford- 
ed by section 4283 applies to tbe daims of both classes of appellaiits, 
subject to the modifications in favor of passengers made by sections 
4487 and 4493 of the Revised Statutes. Butler v. SteamsMp Co., 
130 U. S. 527, 9 Sup. Ct. 612, 32 L. Ed. 1017. The bearing and effect 
of thèse modifications will be considered hereafter. 

1. Section 4283 of the Kevised Statutes reads as follows: 

"The liability of the owner of any vessel, for any embezzlement, loss, or 
destruction, by any person, of any property, goods or merchandise, shipped 
or put on board of such vessel, or for any loss, damage, forfelture, done, occa- 
sioned, or incurred, without the privity, or knowledge of such owner or own- 
ers, shall in no case exceed the amount or value of the interest of such owner 
In such vessel, and her freight then pending." 

The material question arising hère is whether the loss of the Long- 
fellow occurred "without the privity or knowledge" of her owners. 
Under the common as well as the civil law, a shipowner was person- 
ally liable to the full extent of any loss or damage resulting from the 
fault or wrongful conduct of the master or crew. In the interest of 
commerce, the maritime law of modem Europe limited his liability, if 
free from personal fault, to the extent of the value of his interest in 
the ship and her pending freight. The history of this limitation of 
liability is so fuUy and luminously stated by Justice Bradley in 
Transportation Oo. v. Wright, 13 Wall. 104, 20 L. Ed. 585, and the 
subséquent case of The City of Norwich, 118 U. S. 468, 6 Sup. Ct. 
1150, 30 L. Ed. 134, as to make it only necessary to refer to those 
opinions. The section of the Revised Statutes set out is from an 
act passed by the congress in 1851, and its clear purpose was to place 
the shipping of the United States upon a footing similar to that of 
European competitors. To this end the act has been liberally con- 
stnied in aid of the object and pui^poses of congress. Unless, there- 
f ore, the loss of the Longfellow was with the "privity or knowledge" 
of the owners, they are not to be held liable beyond the value of the 
vessel after the termination of the voyage and her pending freight. 
The pétition of the corporate owner avers that the loss of the steamer 
arose through a péril of the river, without any negUgence or fault, 
or that, if there was négligence or fault, it was that of the master or 
pilot, and was not such personal négligence or fault as to make the 
owners liable beyond the value of the vessel and her freight. They 
aver that due diligence was used to make the steamer seaworthy, and 
that in fact she was so. The answer and cross libeh deny that the 
loss was by a péril of the river, or that it was without négligence, 
and aver that it was the resuit of the négligence of both the owners 
and of those in charge of her navigation. They deny that the Long- 
fellow was seaworthy when her voyage began, and aver that she was 
badly loaded and overloaded, badly equipped, and improperly manned. 
A great amount of évidence was taken upon the issues thus made up, 
with the usual conflicts in respect to the occurrences immediately 
connectcd with the collision and loss of the boat, but no more than 
might be anticipated, considering the excitement, alarm, and interest 
of those who were spectators. The learned district judge reached the 
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conclusion that the steamer was seaworthy, that she was properly 
é^uipped and manned, and that slie was neither overladen nor im- 
properly laden. He further réaclied the conclusion tliat lier loss was 
due to faults of navigation.' Tliese faults of navigation lie found 
were without the knowledge or privity of the owners, who were there- 
fore exonerated from liability beyond the value of the wreck and 
fre^ght. The errors assigned by the appellants who were cross libel- 
ants do not open up the decree so far as it was found that there was 
faulty navigation, but are conflned to that part of the decree which 
limited the liability of the owners. The only error assigned by the 
corporate owners of the Steamer, the cross appellant, is as to the de- 
cree for costs. It foUows that we must, for the purpOses of this ap- 
peal, assume that there was faulty navigation, and confine our review 
to the question as to whether the loss and damage was without the 
"privity and knowledge" of the owners. 

The faults which the trial judge found were clearly faults in the 
navigation of the Longfellow, and cannot be imputed to her owners, 
as having occurred thrôugh their "privity or knowledge." If we 
assume that there waâ no such positive prearrangement between the 
ofScers of the Longfellow and the Hercules Carrol as would secure 
the best co-operàtive results, it was the fault of those navigating 
those boàts, and not of the owners of the Longfellow. The owners 
procured the Hercules Carrol to aid in passing under the bridges. 
She was directed to assist, and was there for that purpose. The 
navigation of the Longfellow was under the sole control and direction 
of her pilot, who was a licensed pilot of unquestioned réputation and 
skill. It was for him to direct how the Hercules Carrol should assist, 
and the latter was subject to his orders and direction so far as the 
actual navigation of the Longfellow was aflected. Indeed, it is difQ- 
cult to understand how the owners could do more than they did. 
They obtained the services of the towboat, but could not well f oresee 
just how, in the exigencies of navigation, her movements could be 
directed in advaûce. The navigation of the towboat when lashed 
aJongside of the Longfellow was necessarily to be govemed by the 
navigation of the latter, and it was for the pilot to give such spécial 
orders as his judgment and the circumstances dictated. Neither was 
it the Personal fault of the owners that the navigators of the Long- 
fellow did not stop and back when smoke flrst obscured her pilot's 
view If there Was fault, it was a fault of those controlling her navi- 
gation, and was without the knowledge or privity of the owners. It 
is enough in respect to the lading of the steamer to say that there 
is no satisfactory évidence that she was overladen, or that there was 
any fault in stowing the character of freight shpwn to hâve been 
stowed upon her upper or hurricane deek. It has been argued that 
she was unseawOrthy. True, she was a boat of some âge. She was 
built in 1875, but she was reconstructed in 1893, and 30 feet added to 
her length. There is no tangible évidence that this addition ren- 
dered her structurally flo weak as to be unseaworthy. The work was 
done by reptitable constructors and shipbuilders, who testify that she 
was stanch and strong when thus overhauled and reconstructed. Af- 
ter that addition to her length, she made many voyages without de- 
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veloping any defects, and th.ere is no material évidence which tends 
to contradict the positive évidence as to her gênerai stancliness and 
seaworthiness. Appellants say that the fact that there vs'as but little 
jar wlien sh.e stnick tlie bridge pier, and that she went to pièces so 
rapidly, is évidence of her rottenness, or of structural weakness 
aœounting to unseaworthiness. That her important timbers were 
not rotten, but sound, is too clearly shown to be worthy of serious 
argument. Nor is the fact that no great jar waa observable of great 
weight as évidence of unseaworthiness. When she struck she had 
not fully lost her headway and the current was carrying her down at 
from flve to eight miles per hour. She struck amidship, and not bow 
flrat, and the object she struck was a solid stone pier, presenting an 
edge like the bow of a ship. The jar would doubtless hâve been 
greater had she hit bow on, or hit a yielding object like a boat or even 
a wooden dock. Striking on her starboard side about amidship, the 
first effect of the blow and the current seems to hâve been to "hang 
her" against the side of the pier. Her bow and stern, insufQciently 
supported, would tend strongly to produce a break in the middle of 
a steamer having her length. But it is said that a month prior to 
this sbe had collided with the same pier, and had not been thereafter 
offlcially inspected. The évidence shows that upon that occasion her 
starboard guard was struck and partly torn away. That collision 
occurred at night. The boat waa landed, and the next moming an 
examination was made by Capt. Laidley, an experienced master, and 
président of the company owning the boat, and by the superin- 
tendent of repairs. No injury, except to the guard, was discovered, 
and the boat was ordered to continue her trip, the repairs being made 
en voyage. On her way back from New Orléans she grounded near 
Paducah, and was pulled ofE by aid of another boat. There is posi- 
tively no évidence whatever showing that either this previous col- 
lision or this grounding had in fact affected the seaworthiness of this 
boat. It is strange that, if her hull was injured by either, some tangi- 
ble évidence had not before appeared, or been shown in the proof. 
The grounding of a steamer navigating the Mississippi and Ohio is a 
matter of common occurrence, and the conséquences to be apprehend- 
ed are not at ail like those following from a ship at sea striking a 
reef, or even going on a bar. Assuming that the gênerai burden is 
upon the owners to show seaworthiness, where the évidence of the 
fact is such as to be peculiarly within their knowledge or control, we 
think that burden has been met. In view of the entire évidence 
touching the condition of this steamer when she left port, we do not 
think the court would be authorized to infer that the seaworthiness 
of this steamer was seriously impaired by the two accidents preced- 
ing her final voyage, in the absence of some affirmative évidence 
that her hull or machinery were in fact injured by reason thereof. 
We quite agrée with the court below in the conclusion that this boat 
was seaworthy, in view of the voyage she was to make. 

2. In behalf of those appellants whose claims arose out of the loss 
of life of passengers, it is argued that the master, after being admon- 
ished by the pilot that the further navigation of the vessel was unsafe, 
in conséquence of the interférence of smoke with his view, elected to 
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pûrsue tHe Toyage, and thereby made the owners answerable for ail 
damages which sàould occur to any passenger or his baggage. This 
contention is based on section 4487, Eev. St., which is in thèse words: 

"On any steamer navigating rivers only, when, from darkness, fog, or other 
cauéè; the pUot or watch shall be of opinion that the navigation Is unsafe, or, 
from. accident to or dérangement of the machlnery of the boat, the chief en- 
gineer shall be of the opinion that the further navigation of the vessel is un- 
safe, the yessel shall be brought to anchor, or moored as soon as It can pru- 
dently bè done: provided, thàt If the person In commarid shall, after being 
so admonished by either of such offlcers, elect to pursue such voyage, he 
may do the same; but In such case both he and the owners of such steamer 
shall be answerable for ail damages which shall arise to the person of any 
passenger, or his baggage, frpïn such causes in so pursuing the voyage, 
and no dégree of care or diligence shall In such case be held to justify or ex- 
cuse thé person In command, or the owners." 

Appellants rely upon the évidence of G-. 0. Woods and Mrs. Woods, 
his wife, and that of a Miss Dalrymple, who were passengers, who 
say that they were in the pilot house when the boat started, and re- 
mained there until just belore she struck the pier. Thèse witnesses 
say that while passing under the suspension bridge the smoke from 
the Longfellow obscured the pilot's outlook, and that he called to the 
captain, who was standing forward, on the hurricane deck: "Captain, 
I can't seè anything for this smoke. Stop her;" and that the cap- 
tain answered back: *fGo ahead. You are ail right." They also 
substantially agrée in saying that when about halfway between the 
two bridges the pilot again called out, "Stop her, I say; I can't see 
anything for this smoke," and then rang tlie signal bell, and that the 
captain answered back: "Go ahead. You are ail right. Go aouth 
of the pier." We prétendit the question as to whether the state of 
facts lius testifled to would, under the circumstances which then 
existed, constitute the "admonition" referred to by the statute, or 
the "élection" by the master to proceed with the voyage notwith- 
standing the admonition ôf the pilot. We are quite of opinion, 
from a careful considération of the whole of the évidence, that the 
witnesses referred to hâve oonfused what was said by the pilot to 
the master with what was said by the master to him, and that the 
pilot never did call upon the master to stop or back the boat. The 
situation was one which admitted of no delay or discussion. If the 
danger was such as to be best avoided by stopping and backing, the 
means of doing so were whôlly under the command of the pilot. The 
means of communicating with the engine room were in the pilot 
house, and the pilot was in control of the navigation of the steamer. 
To suppose that in such an emergency as existed, even when passing 
under the suspension bridge, the pilot would undertake to advise the 
master that the voyage could not be saf ely pursued, and that he must 
stop or back, savors of the àbsurd. It was an occasion for immédi- 
ate action to meet a sudden and temporary emergency. That the 
pilot did shout that his view was obscured is true. He probably did 
so twice, — once when passing under the suspension bridge, and again 
when he was within 1,000 feet or less of the railroad bridge. But in 
neither instance did he call upon the master to stop the boat. He 
dénies that he asked the master to stop, and in this he is substantially 
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supported by his partner, anotter pilot, who was in the pilot house 
with him, and by Capt. McKay, an old lake captain, who was a passen- 
ger, and also in the pilot house, aa well as by ail the circumstances 
of the case. The master says he did not hear the complaint about 
the smoke at ail, but that when the boat suddenly sheered he shouted 
to the pilot that "he was headed for the pier, and to stop and back." 
This the pilot heard, but rightly decided that if he was so headed 
his best chance was to go ahead at full speed, and pass the pier on 
his starboard side. For an instant he held to this, then changed 
his mind, or saw he could not pass, rung the bell to stop and reverse, 
and also called on the Hercules Carrol to do likewise. This was too 
late. Indeed, on the évidence, we are disposed to think that, from 
the time he passed the suspension bridge, to stop and back was im- 
practicable, and that the only chance the boat had was to keep her 
speed and steer for the middle of the span bef ore the sheer, and after 
that to hâve steered for the Kentucky shore. Half the length of the 
boat passed the pier before striking. A few seconds more of time, 
and she would hâve cleared it. That time was probably lost in the 
vain effort to stop and back. It was, however, an emergency, and an 
error of judgment attributable to the emergency, for which no criti- 
cism is deserved. The witnesses upon whom appellants rely hâve 
doubtless confused the pilot's earlier call, "that he could not see for 
the smoke," with his later direction to the Hercules Carrol to stop 
and back. We do not think appellants hâve made any case under sec- 
tion 4487. There was no such admonition by the pilot, or élection by 
the master to pursue the voyage, as is contemplated by the statute. 

3. The next contention is that the owners are liable under section 
4493, Kev. St. That section reads as follows: 

"Whenever damage is sustained by any passenger or his baggage, from 
explosion, flre, collision, or other cause, the master and the owner of such 
vessel, or either of them, and the vessel shall be liable to each and every per- 
son so injured, to the full amount of damage if it happens through any neglect 
or failure to comply with the provisions of this title, or through known def ects 
or imperfections of the steaming apparatus or of the hull; and any person 
sustaining loss or injury through the carelessness, négligence, or willful mis- 
conduct of any master, mate, engineer, or pilot, or his neglect or refusai to 
obey the laws governing the navigation of such steamers, may sue such mas- 
ter, mate, engineer, or pilot and recover damages for any such injury caused 
by any such master, mate, engineer, or pilot." 

One of the provisions of the title in which this section is found is 
that contained in section 4417, which provides that "the local in- 
spector shall, once in every year at least, upon the application in writ- 
ing of the master or owner, carefuUy inspect the hull of each steam 
vessel within their respective districts," etc. The last inspection 
of the Longfellow was made November 27, 1894, — less than four 
months preceding her loss; and a license was then issued, which re- 
cited that she was sound and stanch and fully equipped. The con- 
tention is that another officiai inspection should hâve been applied 
for in conséquence of the collision and grounding which occurred after 
November 27, 1894. There is no évidence whatever tending to show 
that the hull of this steamer sustained any injury whatever as a 
conséquence of either accident, and none which in any degree tends 
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to sihow that the force of the collision with thé pîer on March 8, 
1895, was not the sole proximate cause of her loss and destruction. 
We hâve been referred to the case of Ihe Anne Paxon, 21 0. C. A. 
366, 75 Fed. 312, where the failure to hâve a boiler reinspected 
af ter extensive replacements and repairs was held to be a failure to 
comply with the provisions of title 52. The case is not parallel. To 
make it so, it should appear thàt substantial repairs had been made 
to the huU or machinery of the Longfellow subséquent to her last in- 
spection. This is not the case. There ia no évidence of injury to 
hull or machinery, and none 6f repairs to either. We think there is 
no évidence of failure to comply with any provision of title 52. 

4. Tbi» brings us to the cross appeal of the Memphis & Cincinnati 
Packet Company, owners of the Longfellow. This appeal is solely 
f rom the decree taxing costs. The Packet Company in their pétition 
denied au négligence and alf liability, and thus put the respondents 
and cl^oss libelants to the proof of négligence to entitle them to any 
decree whatever. This issue was decided against the owner. Ail 
other issues were decided ih favor of the owners. The inference f rom 
admiralty raie 55 is that costs and expenses of a strict limitation of 
liabilitj^ suit should be paid dut of the proceeds of the vessel and her 
freight. But by rule 56 the owilers are at liberty in such suit to 
oontest the liability of thé vesSel and of themselves for the loss or 
damage independently of the limitation of liability claimed under said 
act. If the owners elect to make such an issue, it Would seem right 
that they should pay the oosts arising ujpon the issue, and that rule 
55 would not preclude such a taxation. This was the practice ap- 
proved by the circuit court of appeals of the First circuit in The 
H. F. Dimock, 23 G. 0. A. 123, 77 Fed. 226. The trial court doubt- 
less had this distinction in mind when it taxed appellants with a part 
of the costs. We are not dispOsed to inquire deeply into the exact 
propriety pf the division ijïàde by the district court; for, when the 
matter in controversy upoh an appeal is merely the costs, the ap- 
peal will not be considered. Fabric Co. v. Smith, 100 U. S. 110, 25 
L. Ed. 547 ; Paper-Bag Cases, 105 U. S. 766, 26 L. Ed. 959. The de- 
cree will in ail respects be afiarmed. The appellants, Clayton and 
others, will pay ail costs except the costs of the cross appellant, the 
packet Company. The costs of that appeal will be paid by that Com- 
pany. 
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GUARANTEB CO. OF NORTH DAKOTA v. HANWAT. 

(Circuit Court of Appeals, Bighth Circuit. October 9, 1900.) 

No. 1,318. 

1. Fbdehai, Courts— Jurisdiction—Rkmovai. op Causks. 

An action by or agalnst an agent of the sliareliolders of a national bank, 
chosen by them in pursuanee of "An act authorizing the appointaient of 
receiverB of national banks and for other purposes," approved June 30, 
1876, and Its amendments (19 Stat. 63, e. 156; 27 Stat. 345, c. 360; 29 
Stat. 600, c. 354), is a suit arising under tlie laws of the United States, of 
which a fédéral court bas jurlsdictlon, nnder sections 1 and 2 of the Acts 
of 1887-88 (25 Stat. 434). 

a Samk— Removai, Gif Causes. 

Such an action Is also a case for wlndlng up the afCairs of a national 
bank, and is by or against an officer thereof, and hence cognizable by a 
fédéral court, under the last clause of section 4 of the Acts of 1887-88 
(25 Stat. 436). 

8. Same— Removal of Causes. 

For the reasons above stated, an action by or against an agent of the 
shareholders of a national bank is removable from a state to a fédéral 
court. 

i. Rbmoval op Causes— Timb. 

Where a case is not removable when the time for its removal prescribed 
in the acts of congress expires, but subsequently becomes removable by 
amendment or otherwise, the filing of a pétition and bond for removal 
within a reasonable time thereafter entitles the petitioner to a transfer of 
the case to the fédéral court. 

6. Bamb— Waivbr. 

One may walve objections to the time and manner of removal of a suit 
from a state to a fédéral court by sllently proceeding to trial upon the 
merits, because matters of time and method are formai and modal, and 
not essential to the right of removal. 

6. Action Abising Undbk Laws dp the United States — Test'. 

The nature of the action, and not the- character of the défense to it, 
constitntes the test to détermine whether it arises under the laws of the 
United States. If the détermination of the claim made in the action in- 
Tokes a considération of those lavrs, and the effect of the acts or omissions 
of parties to the suit under them, it arises under the laws of the United 
States, whether the défense to the suit is good or bad. 

7. SuccBssoRT Trustée— Lis Pendens— Abatembkt. 

A Buccessory trustée of a fund takes it in privity with his predecessor, 
and subject to suits pending against hlm which aiïect the administration 
of the trust. Such suits are not abated or def eated by a change of trustée. 

Oaldwell, Circuit Judge, dissenting. 
(SyllabuB by the Court.) 

In ErFor to the Circuit Court of the United States for the District 
of North Dakota. 

TMs is an action at law for damages In the sum of $4,000 for the wrongful 
sale of a pledge. It was commenced in August, 1897, in one of the courts of 
the state of North Dakota; and the original complaint counted upon a Per- 
sonal liability of, and prayed for a Personal judgment against, Joshua A. 
Hanway, who was described in the title of the action as stoekholders' agent 
of the National Bank of North Dakota, at Fargo, N. D. On April 16, 1898, 
the plaintiff, the Guarantee Company of North Dakota, a corporation, filed an 
amended complaint in which it alleged that the défendant, Joshua A. Han- 
way, held and wrongfuUy sold the pledge in his ofiScial capacity of share- 
holders' agent of the National Bank of North Dakota, and prayed for judg- 
104 F.— 24 



370 V 104 FffiDEEAI* REPORTER. 

ment against hlm as sueh agent, and not agalnst lilm personally. ThereuEon, 
and upon May 13, 1898, the- défendant flled a; pétition and bpnd for the re- 
moval of the case to tlie United States circuit court for the district of Nortli 
Dalïota. This pétition alleged that the National Bank of North Dakota was 
a corporation organized under the laws of the United States; that the comp- 
troUer of the currency appolnted a receiver of this bank In 1893, who served 
as such until August, 1895, when the petltioner was chosen shareholders' 
agent, and qualifled and acted as such; that upon his final aecounting as such 
agîênt on December 20, 1897, the United States circuit court adjudged him 
to bb indebted to the trust èstate In a sum exceeding $10,0(X); that he then 
reslgned hls ofBce as agent, and that court appointed one D. B. Holt as re- 
ceiver, to wind up the affaira of the bank; that the action now before us 
was brought to obtaln a Judgment against Hanway In hls officiai capacity, and 
to enforce the same as a claim against the proceeds of the assets of the bank; 
that It related to the winding up of the affalrs of a national bank, and was 
anclUary to the administration of the trust; that he, as stockholders' agent of 
the bank, was an officer of the: United States; that the original complalnt 
stated no cause of action against hlm as such offlcer, but this cause of action 
flrst appeared In the amended complalnt; and that the tlme to answer, de- 
mur, or otherwise plead to the amended complalnt had not expired when he 
presented hls pétition. Upon this pétition the case was removed to the United 
States circuit court. No motion was ever made to remand It, but an answer 
to the amended complalnt was flled, a motion for judgment on the p'padings 
was made by the plaintifC and denled by the court, the case was tried with- 
out a jury, and Judgment was rendered for the défendant. The wrlt of error 
challenges tfals Judgment. 

E. Ashley Mears (W. H. Standish, on the brief), for plaintiff in 
error. 

John S. Watson (W. F. Bail and D. G. Maclay, on the brief), for 
défendant in error. 

Before OALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge (after stating the facts as above). The 
first objection to the judgment hère is that this case was not remov- 
able to the fédéral court, and that the United States circuit court had 
no jurisdiction to hear or dedde it. But the United States circuit 
courts hâve jurisdiction "of ail suits of a civil nature, at common 
law or in equity, where the matter in dispute exceeds, exclusive of 
interest and costs, the sùm or Value of two thousand dollars, and aris- 
ing under the constitution or laws of the United States," and every 
suit of that character may be removed from a state to a fédéral court. 
Acts of Mafch 3, 1887, atad August 13, 1888 (25 Stat. 434, c. 433, 
§§ 1, 2). lliis is a suit arising under the laws of the United States. 
It is a suit against a shareholders' agent, chosen by the stockholders 
of a natip!Q,al bank in pursuance of "An act authociziçg the appoint- 
ment ôf reéeivers of national banks ànd for other jpurpoées," ap- 
proved June 30, 1876, and its amendments, to obtaini'a share of the 
trust funds le is admini^tèrihg. 19 Stat. 63, c. 156; 27 Stat. 345, 
e. 360; 29 Stat 600, c. 354. An action by or against a receiver of a 
national bank, appointed under this act, is an action arising under 
the laws of the United States, because the act of congress créâtes his 
oflace, grants^is rights and powers, and imposes Ms duties. In the 
absençfî of this act theré would be no such receiver, and no suits 
against him could arise. Every action by or against him necessarily 
involves the exercise of some of his rights, or the proper discharge 
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of some of Lis duties and invokes a considération of the proper con- 
struction and effect of the laws of the United States f rom which lie 
dérives them. Por tliese reasons, in contemplation of law every ac- 
tion by or against him arises under the laws of the Dnited States. 
McDonald v. Nebraska (G. C. A.) 101 Fed. 171, 172; Auten v. Bank, 
174 U. S. 125, 19 Sup. Ct. 628, 43 L. Ed. 920; In re Chetwood, 165 
U. S. 443, 458, 459, 17 Sup. Ct. 385, 41 L. Ed. 782; Armstrong v. 
Trautman (C. C.) 36 Ped. 275; Grant v. Bank (C. C.) 47 Fed. 673. 
The same reasons bring actions by or against a shareholders' agent 
under the same rule. He is chosen under the same act of congress. 
He is selected for the same purpose. At a certain point in the ad- 
ministration of the trust the act of congress empowers the sharehold- 
ers of a national bank to détermine by ballot "whether the receiver 
shall be continued and shall wind up the aiïairs of the association, or 
whether an agent shall be eleeted for that purpose." If they vote 
to continue the receiver, subséquent actions by or against him arise 
under the laws of the United States. If they vote to choose an 
agent for the same purpose under the same laws, it is difflcult to 
perceive why actions by or against him do not also arise under 
the laws of the United States. Those laws empower the agent, 
when chosen, to hold, control, and dispose of the property of the 
banking association which he receives for the benefit of the share- 
holders, to sue and to be sued, and to do ail lawful acts necessary 
to flnally settle and distribute the assets in his hands. Tliey author- 
ize him, with the consent and approval of the circuit or district court 
of the United States for the proper district, to sell, compromise, or 
compound the debts due to the association, and require him to re- 
port to, and obtain a final settlement of his accounts in, one of 
those courts. They speciflcally prescribe the purposes to which 
the proceeds of ail the property which cornes to his hands as the 
agent of the shareholders shall be devoted, and the order in which 
they shall be applied to those purposes. As Mr. Chief Justice Puller 
aptly said in delivering the opinion of the suprême court in Ke Chet- 
wood, 165 U. S. 459, 17 Sup. Ct. 391, 41 L. Ed. 787: 

■'The agent proceeds in the settlement with like authority to that conferred 
upon the receiver, although at the conclusion of his duty he is required to 
render to the circuit or district court of the United States for the district 
■where the business of the bank is earried on 'a full account of ail his proceed- 
ings, receipts and expenditures as such agent, which court shall, upon due 
notice, settle and adjust such accounts and discharge said agent and the 
sureties upon his bond.' " 

The purpose of this suit was to control the ofiQcial conduct of this 
shareholders' agent, and to compel him to pay to the plaintiff out 
of the trust fund in his hands |4,000, which the agent claimed he 
was required under the laws of the United States, from which hê 
derived his appointment, to distribute to the shareholders. Since 
his conduct as agent must be regulated and tried by thèse laws, this 
action and every action by or against a shareholders' agent chosen 
under this act of congress invoke the considération of, and arise 
under, the laws of the United States. 

Again, by section 4 of the Acts of 1887-88 (25 Stat. 436) it is pro- 
vided that national banks shall be deemed citizens of the states in 
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■which they are located, and thàt the fédéral courts shall not dérive 
JTirisdiction of suits by or against them from the mère fact that 
they are organized under the laws of the United States. But this 
provision is foUowed by an exception in thèse words: 

"The provisions of this section shali not be held to affect the jurisdietîon of 
the courts of the United States in cases commenced by the United States or 
by direction of an offlcer thereof, or cases for winding up the afifairs of any 
such banlî." 

This is clearly a case for winding up the affairs of such a bank. 
It is a suit to taie $4,000 from the fund realized from the collection 
and sale of the assets of the National Bank of North Dakota in 
the process of winding up its affairs under the act of congress, 
and to pay it to the plaintiff, instead of permitting it to be dis- 
tributed to the shareholders. 

Moreover, it is now well settled that a receiver of a national bank 
is "the agent and oflBcer of the United States," and that the féd- 
éral courts hâve junsdiction of actions by and against him as such 
an officer, under the provisions contained in section 4 of the Acts 
of 1887-88, which we hâve just quoted. In re Chetwood, 165 U. S. 
443, 458, 17 Sup. Ct. 383^ 41 L. Ed. 782; Frelinghuysen v. Baldwin 
(D. C.) 12 Fed. 395; Price v. Abbott (C. C.) 17 Fed. 50G; Armstrong 
v. Ettlesohn (C. 0.) 36 Fed. 209; Armstrong v. Trautman (0. 0.) 
36 Fed. 275. Now, a receiver is not an oflcer of the United States 
because the nation has any pecuniary or other interest in his acts 
or omissions, but simply because an act of congress authorizes his 
appointment, prescribes his duties, and désignâtes the appointing 
power. By the same mark, a shareholders' agent is an agent and 
offlcer of the United States. The same act créâtes his office, author- 
izes his appointment, désignâtes the appointing power, and imposes 
upon him the same duties. While at a certain stage in the proceed- 
ings for winding up the affairs of a national bank the power desig- 
nated to appoint the agent may exercise its option to continue the 
receiver or to choose the agent, when that option has been exer- 
cised, and the agent has been appointed, he discharges the same 
duties as the receiver, and becomes the "agent and offlcer of the 
United States," in evëry sensé in which the receiver is such an agent 
and offlcer. McConville v. Gilmour (C. C.) 36 Fed. 277, 1 L. R. A. 
498; Snohomish Co. v. Puget Sound Nat. Bank (0. 0.) 81 Fed. 518, 
519; Speckart v. Bank (C. 0.) 85 Fed. 12, 19; Brown v. Smith (C. 
C.) 88 Fed. 565, 566. The resuit is that the fédéral courts hâve juris- 
diction of an action by or against the agent of the shareholders of 
a national bank chosen under "An act authorizing the appointment 
of receivers of national banks and for other purposes," and its 
amendments (19 Stat. 63, c. 156; 27 Stat. 345, c. 360; 29 Stat. 600, 
c. 354), in the absence of diversity of citizenship, and such a suit 
may be removed from a state to a fédéral court. 

It is said, however, that the pétition for removal avers that the 
défendant had settled his final account as agent, had resigned his 
position, and a receiver had been appointed in his stead, in Decem- 
ber, 1897, — ^four months before the amended complaint, which flrst 
stated a cause of action against him as an offlcer, was filed, — and 
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that therefore he was not liable to suit as a stockliolders' agent, 
and no case arose under the laws of the United States. A conclu- 
sive answer to this proposition is that it is the nature of the action, 
not the possibility of maintaining it, that détermines whether or not 
a case arises under the laws of the United States. If the case pré- 
sents a question, or may présent a question, to be determined by 
those laws and the acts of the parties under them, it arises under 
the laws of the United States, whichever way that question ought 
to be determined. Conceding that it might hâve been a good dé- 
fense to the action of the plaintiff against the défendant hère that 
a court in another proceeding had found that this défendant had 
more than $10,000 of the trust funds which the plaintiff was seeking 
to reach in his hands by this suit, and that the défendant, with 
this money in his possession, had resigned, yet the claim of the 
plaintiff was that the trust fund was liable to him for the mis- 
feasance of the défendant before he resigned, and that he could 
reach that fund by a judgment in this suit against this défendant as 
the agent of the stockholders. Upon the questions presented by this 
claim he was entitled to a hearing and a décision, and that décision 
oould not be reached without a considération of the provisions of 
the act of congress under which the défendant was appointed, and 
the eflect of his acts thereunder. The case therefore arose under 
the laws of the United States even if a proper décision of that ques- 
tion would hâve defeated the plaintiff. 

Moreover, it does not seem to us that the résignation of this de- 
fendant after the commencement of the suit against him could re- 
lieve the trust fund, either in his hands or in those of his successor, 
of the liability to respond to this suit fixed upon him by the com- 
mencement of it before his résignation. The wrongful act charged 
in the original complaint was the same act upon which the amended 
complaint is based. It was committed on December 5, 1895, when 
the défendant was the agent of the shareholders. This action was 
commenced in August, 1897, while he was still the stockholders' 
agent, and before he had resigned. In April, 1898, four months 
after his résignation, this suit was transformed by amendment from 
an action against the défendant individually to a suit against the 
fund which he held in his oificial capacity as agent. There was no 
question of the statute of limitations hère, and this amendment 
related back to the commencement of the action, so that the case 
stood the same as though the amended complaint had been flled 
when the suit was commenced. Bowden v. Burnham, 59 Fed. 752, 
754, 8 C. C. A. 248, 251, 19 U. S. App. 448, 453. It was therefore, 
in law, an action against the fund in the hands of this trustée, com- 
menced against him while he was acting as such trustée; and his 
subséquent résignation of the trust, and the substitution of an- 
other officer in his place, could not abate or destroy it. The stat- 
utes of the state of North Dakota provide: "No action shall abate 
by the death, marriage, or other disability of a party or by the 
transfer of any interest therein, if the cause of action survives or 
continues." Rev. Codes N. D. 1895, § 5234. The receiver subse- 
quently appointed upon the résignation of Hanway was a mère sue- 
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cessory trustée in privity with the flefëndant, who necessarily took 
tlie fund whkh lie was aâministering peiadente lite, subject to the 
liability and charge whieh had been fastened upon it by the pend- 
ing suit. Henderson v. Wanamaker, 79 Fed. 736, 738, 25 C. C. A. 
181, 183, 49 U. S. App. 174, 177. The court below might undoubt- 
edly, on the pétition of the receiver, h^ve substituted him for the 
défendant. But no succession of trustées or résignation of olficers 
after the lis pendens had fastened the charge of this suit upon the 
fund Gould defeat this action, or relieve the fund of liabilitv. Mc- 
Nulta T. Lochridge, 141 U. S. 827, 332, 12 Sup. Ot. 11, 35 L. Ed. 796; 
Staté r.' Port Royal & A. Ry. Co. (C. C.) 84 Fed. 67, 68. This action 
arose under the lawsl of the United States, notwithstanding the 
statement in the pétition for the removal that the défendant re- 
signed as shareholders' agent after he was sued, and before the 
complaint against him was so amended as to charge him with lia- 
bility as an oflBcer. 

Another objection to the jurisdiction of the court is that the case 
was not removed until after the time had passed within which the 
défendant was required by the laws of the state of North Dakota to 
answer or plead to the original complaint in the action. But the 
original complaint stated no cause of action against the défendant 
as the shareholders' agent. It was not until the amended complaint 
was flied that sueh a cause of action was stated, and it was then 
that a case first arose under the laws of the United States. The 
pétition and bond for retnoval were presented within the time pre- 
scribed for answer or plea to the amended complaint. Where a 
case is not removable when the time for its removal prescribed in 
the act of congress expires, but subsequently becomes so by amend- 
ment or other action, the flling of a pétition and bond for its re- 
moval within a reasonable time after it becomes removable entitles 
the petitioner to its removal. Powers v. Railway Co., 169 U. S. 92, 
101, 18 Sup. et. 264, 42 L. Ed. 673; Bailey v. Mosher (C. C.) 95 Fed. 
223; Speckart v. Bank (G. C.) 85 Fed. 12. None of the pleadings 
in this case were flled in the court until long after its removal from 
the state court, but the statutes and practice of the state of North 
Dakota did not require them to be flled, inâsmuch as they were served 
upon the opposite party. Moreover, the time and the manner of 
the présentation of the pleadings and the pétition relate to the form 
and method of the proceeding, and not to the essentials of the right 
of removal. No motion to renland this case was made, and, if there 
were ahy defects in the time or manner in which the proceedings 
were takeh, they hâve been waived. Edrington v. JefEerson, 111 U. 
S. 770, 4 Sup. Ot. 683, 28 L. Ed. 594; Railroad Co. v. Burns, 124 U. 
S. 165, 8 Sup. et. 421, 31 L. Ed; 333; Railroad Co. v. Daughtry, 138 
U. S. 298, 11 Sup. et. 306, 34 L. Ed. 968; Martin v. Railroad Co., 
151 U. S. 673, 686, 687, 14 Sup. Ct. 533, 38 L. Ed. 311. 

Coming to the merits of the action, it is assigned as error that 
the court below denied the motion of the plaintiff for iudgment on 
the pleadings. In its amended complaint the plaintiff allegéd that 
about December 5, 1895, the défendant held a pledge of 40 shares 
of the capital stock of the Marchants' National Bank of Devil's Lake, 
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N. D., bî the value of |4,000, whicli beloûged to the plaintiff, to 
secure the payment of its promissory notes held by the défend- 
ant; that, without demand of payment of the notes, he sold this 
stock at private sale to himself, without notice to the plaintiff, and 
afterwards conveyed it to a purchaser for value, who caused it to 
be transferred to himself on the stock journal of the Marchants' 
Bank. To this complaint the défendant answered that he denied 
each and every allégation contained therein which was not admitted, 
qualifled, or explained or specially denied in the subséquent por- 
tions of the ansvFer. For a second défense, he admitted that he 
held 30 shares, and no more, of the stock of the Merchants' Na- 
tional Bank as security for the plaintiff's promissory notes, and de- 
nied that said stock was of any value whatever. For a third dé- 
fense, he alleged that he sold this stock, with the advice and consent 
of the plaintiff, for |50 per share. For a fourth défense, he averred 
that the stock was worthless, but that he sold it for $50 per share, 
and applied the proceeds thereof upon the indebtedness of the plain- 
tiff to the National Bank of North Dakota. And, for a flfth dé- 
fense, he pleaded that the plaintiff was indebted to the National 
Bank of North Dakota on December 5, 1895, in the sum of |5,000; 
that it had deposited with the bank the 30 shares of stock to secure 
the payment of this debt; that, with the advice and consent of the 
plaintiff, he sold the stock to one John A. Percival for |1,500, and 
applied this sum to the payment of the indebtedness of the plaintiff 
to the National Bank of North Dakota. It will be seen that the 
varions separate défenses of the answer constitute in reality but one 
défense, and that is that the stock pledged was sold by the con- 
sent of the plaintiff at an agreed price to John A. Percival, and the 
proceeds thereof were applied to the payment of its indebtedness. 
This défense is so clearly pleaded, so plainly stated and reiterated, 
that he who runs may read. Argument and illustration cannot make 
the proposition that there was no ground for judgment against the 
défendant upon thèse pleadings more clear than the plain statement 
of their contents which we hâve made. Several pages of the brief 
of counsel for the plaintiff in error are devoted to the discussion of 
such technical objections as that a déniai that the stock "was of 
the value of four thousand dollars (|4,000), or of any value what- 
ever," is an admission that it was worth |3,999.99, and that the gên- 
erai déniai of "each and every allégation in said complaint con- 
tained, not hereafter admitted, qualifled, or explained or specially 
denied," is an admission of ail the substantial allégations of the com- 
plaint, because in the subséquent défenses pleaded in the answer 
ail those averments were either admitted or qualifled or explained 
or specially denied. The arguments in support of propositions of 
this character are too reflned and elusive for our appréciation. Even 
if there were no déniai of the allégations of the complaint, the plain 
averments of the answer that the pledge was sold with the advice 
and consent of the plaintiff, and that its proceeds were applied to 
the payment of bis debt, constitute a complète défense to the action. 
The motion for judgment on the pleadings was properly denied. 
Another speciflcation of error is based on the proposition that the 
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facté found do not sustain tlie jiidgment. The court tried ïte case 
■Witbj&nt aipry, and made spécial flndings of facts and conclusions 
ofiWWi (Thé facta found Were that on December 5, 1895, the défend- 
ant, as shareholders' agent of thé National Bank of North Dakota, 
held the obligations of the plaintiff which were then due and un- 
paid to the amount of about $5,000, and held as collatéral for the 
payment of this indebtedness 30 «hàres of the capital stock of the 
Merchants' National Bank of Devil's Lake; that this stock was 
■worth fSuO, and no more; that on that day, with the advice and con- 
sent of the plaintiff, the défendant sold this stock to John A. Per- 
cival for the agreed considération of $1,500, and thereupon, with 
plaintifl's consent, credited and indorsed thi& $1,500 upon its indebt- 
edness to the bank. Thèse facts establish a complète" défense to 
the action, and fully sustain the judgment which the court ren- 
dered. That judgment is accordingly afflrmed. 

CAIiI>WELL, Circuit Judge (dissenting). The défendant, Han- 
way, wasinot sued individuàlly. The action was brought against 
him in his officiai capacity as stockholders' agent of the National 
Bank of North Dakota. The amended complaint did not change 
the cause of action, or pray for any différent relief f rom that sought 
by the origmal complaint On the 20th day of December, 1897, Han- 
way resigned his office as stockholders' agent, and dn the same day 
the United States drcuit court appointed D. B. Holt receiver to wind 
up the affairs of'the bahk, More than three months after ail this 
had been done, the défendant Hanway again appeared npon the scène, 
and filed a pétition to remoTe the cause into the circuit court of 
the United States upon the ground that, as stockholders' agent, he 
was an Officér of the United States. It is needless to say that he 
occupied no such relation at the time he flled this pétition. He 
had resigned his office, if office itmay be called, months before. 
His résignation had been àccepted, the state of his accounts ascer- 
tained and declared, and his officiai or trust relation or agency in 
the business completely terminated, and the court had appointed 
Holt receiver to close up the affairs of the bank, to whom ail of its 
assets had been ttirned over by Hanway. The appointment of Holt 
as receiver i?ests upon the gênerai eqûity powers of the court, and not 
upon any spécial authority conferred by act of congress providing 
for winding up the affairs of inéolvent national banks. Moreover, 
the application for removal was made too late. The time within 
which thé action could bé removed had long since passed. This is 
not a mère formai matter which the court and parties may disregard 
àt pleasure. Thè requiremènts of the act of congress in this regard 
are jurisâiction^ and peremptory, and obligatdry upon the parties as 
well as the ciaurt. The person makâng the' application for the re- 
moval had long since passed out of the case, and had no further 
intèrest thereiuj êîther persofaal or iofflcial, and had no shadow of 
a right tp appeau in the case for âny purpose whatever. He was 
as mnch ai stranger to the case as if he had never been a party. As 
no other person sought to remove the case, it is unnecessary to in- 
quire whetheri the receiver appointed by the circuit court could bave 
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done so if he had applied within apt time. This is the first instance 
in which an entire stranger to a suit, net being a party thereto or 
having any interest therein, has been permitted to remove a cause 
from the state to a fédéral court 
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MeCARL v. SAMB. 

(Cireult Court, D. Nebraska. October 3, 1900.) 

Nos. 8U, 9U. 

REMOVAii OF Causes — Citizbkship of Cobporatioh — Incorpokatioh in Ak- 
OTHBR State. 

A rallroad corporation organized under the laws of another state, whlch 
subsequently also incorporâtes in Nebraska in compliance with the provi- 
sions of the constitution and statutes of that state, which requlre such 
incorporation to entltle a foreign raiiroad company to exercise the power 
of eminent domain or acquiré real estate for right of way or other raii- 
road purposes, by that act becomes a corporation of Nebraska so far as 
concerns its relations to the constitution and laws of that state, and sub- 
ject to state régulation as a domestic corporation, as has been authorita- 
tively determined by the suprême court of the state; but it does not 
thereby change its cltizenship for the purposes of the jurlsdiction of the 
fédéral courts, but remains for such purposes a citizen of the state in 
which it was originally Incorporated, and is entitled to remove a suit 
commenced against it in a state court of Nebraska by a citizen of that 
state into the fédéral court on the ground of diversity of citizenshlp. 

On Motions to Remaud to State Court and Pleas to Jurisdiction. 

Abbott, Selleck & Lane and Doyle & Stone, for plaintiff. 

J. W. Deweese, F. E. Bishop, and J. R. Hanna, for défendant. 

MUNGER, District Judge. In each of thèse cases motions to re- 
mand and pleas to the jurisdiction hâve been flled, and évidence in 
support thereof submitted to the court. From the record it ap- 
pears that the défendant, the Chicago, Burlington & Quiney Eailroad 
Company, was originally created and organized as a corporation 
imder the laws of the state of Illinois. It subsequently Consolidated 
with the Burlington & Missouri River Eailroad Company, a corpora- 
tion of lowa. The manner of that consolidation does not appear. 
Whether by the création of a new corporation out of the two, so 
that the new corporation was created by the laws of both states, is 
not shown, but for the purposes of this case that is immaterial. The 
Burlington & Missouri River Raiiroad Company in Nebraska was a 
corporation organized and created under and by virtue of the laws of 
the state of Nebraska, and as such became possessed of and operated 
a Une of raiiroad in the state of Nebraska. In 1880 a consolidation 
of the Burlington & Missouri River Raiiroad Company in Nebraska 
with the défendant, the Chicago, Burlington & Quiney Eailroad Com- 
pany, was effected. The manner of consolidation was a sale of ail 
of the property of the Nebraska corporation to the défendant com- 
pany, and an issue of new stock of the défendant company to the 
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stockholders and owners of thé N^braskacorporatiop. That a con- 
solidfttionîmay be effiected by a -sale of the property and francbise 
oferoiie corporation to anotiter wjtjiout the création of a new corpo- 
ration is well established by the anthoriti^s. The question involved 
in this case is the citizenship of the défendant corporation. Plain- 
tiffs contend that it is a corporation of Nebraska, and, being such, it 
is, therefore, a citizen of Nebraska. Défendant contends that, while 
it is a corporation of ^ebraska, its ; citizenship is that of Illinois. 
That plaintiff is a citizen of N'ebraska is not côntroTerted, and, if 
défendant is a citizen of Nebraska, tilèh the case was not removable, 
and this court is without jurisdictioa. The principles as announced 
in the cases of Kailroad Ck>. t. James, 161 U. S. 545, 16 Sup. Ct. 621, 
40 L. Ed. 802, and Louisville, ST. A. & G. E. Co. v. Louisville Trust 
Co., 174. U.' S. 552, 19 Sup. Ct. 817^-43: L. Ed. 1081, being the latest 
expressions of the suprême court, and subséquent to the cases of 
Fitzgerald; V. Bailway Co. (C. C.) Jt§ ES3. 814, and Railway Co. v. 
Meeh, 16 0» ^3. A. 510, 60, Eed, 7^;:|Q L. E. A. 250,'must govern in 
the détermination of thèse cases^ ai The rule deducible from the dé- 
cisions of the suprême çonrt in thè *wo caqes referred to is that a 
corporatiOÛ, â^ Such, hai^'no citizéil^hip; that the citizenship of the 
incorjpora-tors d^terniineë the ji;iriiSdi<:tion of the fédéral court; that 
the citizenship of the incorporators is conclusivély presumed ta be 
that of the State in whiieh the etirporation was first created; that 
while a corporation organized by thfe lâwS ôf onê State may become 
a domesfio corporation pf anotheéstaitè, the laws of the two states 
permittjng, yet the citizenship of the ïncorporators remains that of 
the state in which such corporation was first created. Where, how- 
ever, a new corporation is created by the joint action or opérations 
of the laws of two or more states, the citizenship of such corporation 
will be treated as that of each state. %^tion 8 of article 11 of the 
constitution of Nebraska provides that "no railroad organized under 
the laws of any other state or of the United States and doing busi- 
ness in this state, shall be entitled to iexercise the right of eminent 
domain or hâve the power to acquire the right of way or real estate 
for dépôt or other purposes until it shall hâve become a body corpo- 
rate pursuant to and in accordance with the laws of this state." 
This provision of the constitution is urged on the part of the plain- 
tiffs as supporting the proposition that a foreign railroad corporation 
can hâve no existence in the state of Nebraska. It will be observed 
that this provision of the constitution deals solely with foreign rail- 
road corporations. It does not absolutely prohibit such foreign rail- 
road corporations from doing business, exercising the right of emi- 
nent domain, etc*, within the state. Such prohibition is only im- 
posed where such foreign railroad corporation does not comply with 
the laws of the state so as to become a domestic corporation. It clear- 
ly provides that a railroad corporation created and organized under 
tiie laws of another state may exercise ail the powers of a railroad 
corporation organized under the laws of the state of Nebraska, when- 
ever such foreign railroad corporation shall hâve become also a 
domestic corporation pursuant to the laws of Nebraska providing 
therefor. The statute of Nebraska provides the manner and method 
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by which a foreign railroad corporation may consolidate with one 
CL-eated and organized in this state, and provides, among other things, 
that upon the filing of the articles of incorporation and of consolida- 
tion such corporation shall become a corporation of this state, en- 
titled to ail the rights and privilèges, and subject to ail of the lia- 
bilities and restrictions imposed upon railroad companies originally 
organized under the laws of this state. The effect, then, of the pro- 
ceedings of consolidation and of the tiling of the articles of incorpora- 
tion of the défendant company in the ofQce of the secretary of state 
was to establish the status of the défendant company as a domestic 
corporation, or corporation under the lavrs of Nebraska, within the 
meaning of the constitutional provision referred to. Within the 
meauing of that provision, the défendant company is, in Nebraska, a 
domestic, as contradistinguished from a foreign, corporation; but 
that is not the question which this court has to détermine on the 
pleas to the jurisdiction. It is the citizenship of the défendant that 
détermines the jurisdiction of this court, and not the question as to 
whether it is a corporation of Nebraska. 

The case of State v. Chicago, B. & Q. E. Co., 25 Neb. 156, 41 N. W. 
125, 2 L. R. A. 564, construed the eiïect of the constitutional pro- 
vision in question and the statutes of the state with référence to the 
consolidation of foreign and domestic railroad companies. That dé- 
cision, so far as it is a construction of the constitution and statute of 
the state, is binding upon this court. The question involved in that 
case was whether or not the défendant company was a foreign cor- 
poration, within the meaning of the constitutional provision referred 
to. The question of the citizenship of the corporation was not in 
volved, and was not passed upon. True it is in the opinion of the 
court it was said that it did not hâve "the peculiar privilèges which 
are granted to foreign persons or corporations in the way of removal 
of its suits from the state to the fédéral courts." That question, 
however, was not involved in the case, and the question of the rights 
of removal is not one governed by the constitution or statutes of the 
state. The right of removal is to be determined by the laws of the 
United States, and the décisions of the state court in respect thereto 
are not binding upon the fédéral court. AU that the state court 
could do was to détermine the status of the défendant corporation 
in the state of Nebraska, — whether it was a domestic or foreign cor- 
poration within the meaning of the state constitution. That déter- 
mination by the suprême court of the state is binding upon this 
court. It is then for this court to apply to such status the statutes 
of the United States relative to removal of causes, and say whether 
the case is removable. In the cases of Railroad Co. v. James and 
Louisville, N. A. & C. R. Co. v. Louisville Trust Co., before referred 
to, by the laws of Arkansas and of Kentucky, there considered, the 
défendant corporations became domestic corporations of the several 
states; yet it was expressly declared that a corporation organized in 
one state might become also a corporation of another state, the 
laws of such other state permitting. In other words, that one state 
might adopt or create as a corporation of that state a corporation of 
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another state, jet the citizenship of sucll corporation remained that 
of the state of its original création. 
In Louisville, N. A. & C. B. Go. v. Louisville Trust Co., it was said: 
"It being cleàr that the plalntlff was flrst created a corporation of the state 
of Indiana, even If It was afterwards created a corporation of the state of 
Kentucky aiso, It was and remained, for the purposes of the Jurlsdlction of the 
courts of the United States, a citizen of Indiana, the state by which It was 
originally created." 

Às was said in Eailroad Co. v. James: 

"But, whatever may be the effect of such législation In the way of subjeetlng 
forelgn railroad companies to control and régulation by the local laws of Ar- 
kansas, we cannot concède that It availed to create an Arliansas corporation 
ont of a forelgn corporation In such a sensé as to make it a citizen of Arkan- 
sas wlthln the meanlng of the fédéral constitution, so as to subject it as such 
to a suit; by a citizen of the state of its origln. In order to brlng such an 
artlflclal body as a corporation withln the spirit and letter of that constitu- 
tion as eonstrued by the décisions of this court, It would be necessary to cre- 
ate it ont of nathral persons, whose citizenship of the state creating It could 
be Imputed to the corporation Itself." 

So hère the défendant, the Chicago, Burlington & Quincy Railroad 
Company, while created a corporation of Nebraska under and pur- 
suant to the laws of Nebraska, was not created out of natural persons 
whose citizenship was that of the state of Nebraska, but was created 
out of an existing corporation whose citizenship was that of a foreign 
state. It foUows from the foregoing that the motions to remand 
and pleas in abatement should be overruled. As the question, how- 
ever, may be an important one to the parties, plaintiffs, if they de- 
sire, may elect and hâve judgment overruling the motion and plea in 
one case only, the motion and plea in the other case to remain un- 
disposed of until this question in one case can be presented and dis- 
posed of in the proper appellate court. 



SEOURITÏ TRUST CO. v. DENT. 

(Circuit Court of Appeals, Eighth Circuit. October 17, 1900.) 

No. 1,355. 

1. Jdeibdiction of Fédéral Courts — Action against Estate of Décèdent — 
Btatb Statuth. 

Gen. St. Minn. 1894, §§ 4509-4511, 4514, 4517, 4523, require ail cred- 
Itors of a décèdent to présent thelr elalms to the probate court having 
charge of the administration of his estate wlthln such tlme, not less 
than 6 nor more than 18 months from the granting of letters testamen- 
tary or of administration, as that court shall allow, and iprovide that any 
claim on contract not so presented shall be barred forever. Udd, that 
such statute Is Ineffectuai to deprlve a fédéral court of jurisdiction of an 
action by a nonresident créditer agalnst the exécuter or adminlstrator 
, of a décèdent on a clalm agalnst his estate, and that the limitation there- 
In cannot be appUed to bar such an action In less than the full 18 months 
during whlch the probate court mlght, In Its discrétion, entertaln a clalm. 

a EXSCUTOES AND ADMINISTRATOES— DiSCHARGB— JVImNEBOTA StATDTBS. 

Under the statntes of Minnesota, the approral by a probate court of the 
final settléinent of an adminlstrator, and an order of distribution made 
thereon, do not operate to dîscharge the administrator; but he remains 
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subject to the orders of ttie court until the order of distribution has been 
executed to Its approval, and a formai order of discharge entered. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Tbis action was brought by William H. Dent, as recelver of the First Na- 
tional Bank of Decorah, to recover from the Security Trust Company, as ad- 
minîstrator of the estate of Sumner W. Matteson, deceased, the plaintiff in 
error, the amount whieh was alleged to be due to the receiver on flve prom- 
Issory notes executed by S. W. Matteson in his lifetime, which became the 
property of the First National Bank of Decorah, lowa, before their maturlty. 
Four of the notes were executed on April 15, 1895, ftnd one of them on Oc- 
tober 19, 1894. Two of the notes had matured prior to Matteson's death, 
which occurred on July 22, 1895. The remaining three notes matured prior to 
October 15, 1895, or within less than three months after Matteson's death. 
As a défense to ail of the notes. Matteson's administrator pleaded, in sub- 
stance, that it had fuUy administered upon Matteson's estate, and had been 
discharged as administrator; that during the course of the administration the 
notes sued upon had not been presented or allowed against the estate of the 
deceased; and that the action was barred by force of the statutes of the 
State of Minnesota, where the administration proceedings had taken place. 
The case was submitted to the trial court upon an agreed statement of facts, 
from which we cuU the foUowing, which are ail that are deemed material: 
Sumner W. Matteson was a résident and citizen of the state of Minnesota 
from some time prior to January 1, 1894, until his death, and during that time 
resided at the city of St. Paul, in Ramsey county, Mînn., where he died on 
July 22, 1895. The Security Trust Company was appointed administrator of 
Matteson's estate, and duly qualifled and entered upon its duties as sueh ad- 
ministrator on September 3, 1895. On the same day the probate court of 
Eamsey county, Minn., by which the appointment was made, ordered that 
six months be allowed from and after the date of the order in whieh persons 
having claims against the deceased should file the same in the probate court 
for examination and allowance, or be forever barred; that the flrst Monday 
of April, 1896, at a gênerai term of the court to be held at the court house in 
the city of St. Paul, be appointed as the time and place when and where the 
court would examine and adjust claims and demands against the estate of the 
décèdent; and that notice of the hearing be given to ail persons interested 
by publishing the order In question once eaeh weeii for three successive weeks 
in a daily newspaper published at St. Paul, in the county of Ramsey, state of 
Minnesota. Said order was afterwards published in the manner prescribed 
by the order on September 10, 17, and 24, 1895, and proof of such publica- 
tion was duly filed. As administrator the Security Trust Company took pos- 
session of the assets of the decedent's estate, and proceeded to administer 
upon them in the mode prescribed by law. On March 31, 1896, it flled an ac- 
eount of its administration, and its pétition to bave the same examined and 
allowed, and for the distribution of the residue of the estate to the persons 
entitled thereto. The court thereupon made an order for the hearing of the 
pétition, and notice of the hearing was given as required by law, and proof 
of such notice was filed in due season. On April 27, 1896, the probate court 
examined the account, and upon such examination approved of the same, and 
ordered that the account be finally settled and allowed. It further ordered 
and adjudged. In substance, that ail of the real and Personal property of the 
estate which appeared by the account to be in the adminlstrator's hands be 
assigned to and vested in the heirs at law, who were named in the order. 
On November 21, 1896, the probate court entertained a pétition for an order 
amending and correcting its final decree by changing the description of some 
of the property referred to therein, and adding a description of some property 
that had been omitted, and, in accordance with the prayer of the pétition, 
made an order making the desired altérations in the decree. No order was 
ever made by the probate court of Kamsey county discharging Matteson's ad- 
ministrator from its trust, other than the order heretofore mentloned, allow- 
ing its final account, and directing a distribution of the assets in Its hands. 
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The Securlty Trust Company, as admlnistrator, dld not at any time make an 
assignment or transfer of the décèdent' s property to the dlstributees desig- 
nated In the order of distribution, except in the manner following: Within 
a few days after sald decree had been made, Charles D. Matteson, who was 
Ita secretary and treasurer, took ail the securities and papers In the posses- 
sion oî the Securlty Trust Company as admlnistrator, and plàced them In a 
box or réceptacle whlch he kept, and for a long time previous had kept, in the 
vaultS' of the said company. On December 23, 1896, It also executed an as- 
signment of one certificate of stock in a land company, whlch belonged to 
the estate, to enable the dlstributees to obtain another certificate in lieu there- 
of. Other stocks and secnrlties belonglng to the estate, whieh the trust com- 
pany held as collatéral securlty for au Indebtedness due to it by the deceased 
at the time of his death,*it continued to retain in its possession, undistributed, 
and It stlll retained the same at the time of the trial below. As early as 
September 1, 1895, ail of the offlcers and dlrectors of the National Bank of 
Decorah had notice of the death of said Matteson, and that he dled at St. 
Paul, in the etate of Minnesota; and as early as November 1, 1895, the prési- 
dent of sald bank (it being then a going concern) had knowledge that Matte- 
son's estate was undergoing administration in the probate court of Ramsey 
county, State of Minnesota. The receiver of sald bank, who was appoinfed on 
November 24, 1896, dld not hâve knowledge of Matteson's death, and that his 
estate was imdergoing administration, until about December 20, 1896. Dur- 
tng the pendency of the administration proceedings neither the National Bank 
of Decorah, nor any one In Its behalf, flled a claim against the estate in the 
probate court of Kamsey coonty, based upon the notes in controversy; and 
no action was brought thereon' in any court until the présent action was In- 
stltuted in the drcnit court of the United States for the district of Minnesota, 
which action was commeneed by the receiver on January 22, 1897. 

The General Statutes of the State of Minnesota for the Year 1894 contain 
the following provisions with respect to the administration of estâtes: 

"Sec. 4509. At the time of -granting letters testamentary or of administra- 
tion, the court shall make an order Ilmlting the time In whlch creditors may 
présent daims against the deceased for examination and allowance, whlch 
shall not be less than six months nor more than one year from the date of 
such order; said order shall flx the time or times and place In which the 
court wiU examine and adjust claims and demands of ail persons against de- 
ceased. No claim or demand shall be recelved after expiration of the time 
so limited, unless for good cause shown the court may in its discrétion, re- 
çoive, hear and allow such claim upon notice to the exécuter or admlnistrator, 
but no claim shall be recelved or allowed unless presented within one year 
and six months from the time when notice of the order is given, as provided 
In the next section, and before final settlement, and the allowance or dis- 
allowance of any claim shall hâve the same force and effect as a Judgment for 
or against the estate. * • * 

"Sec. 4510. The order prescribed in section [4509] shall be published accord- 
ing to law, and shall be notice to ail creditors and persons interested. 

"Sec. 4511. Ail claims arlsing upon contracts, whether the same be due, not 
due, or contingent, must be presented to the probate court within the time 
limited in said order, and any claim not so presented is barred forever; such 
claim or demand may be pleaded as an offset or counterclalm to an action 
brought by the exécuter or admlnistrator. AU claims shall be itemlzed, and 
verlfied by the claimant, his agent or attorney, statlng the amount due, that 
the same is just and true, that no payments hâve been made thereon which 
are not credited, and that there are no ofCsets to the same to the knowledge 
of afiiant If the claim be not due, or be contingent, when presented, the 
particulars of such claim must be stated. The probate court may require 
satisfactory vouchers or proofs to be producéd in support of any claim." 

"Sec. 4514. No action at law for the recovery of money only shall be brought 
in çny of the courts of thls state against any exécuter, admlnistrator or guard- 
ian upon any claim or demand which may be presented to the probate court 
except as provided lu thls Code. No claim against a décèdent shall be a 
charge against or lien upon his estate unless presented to the probate court as 
hereln provided within flve years after the death of such décèdent: provided. 
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that this provision shall not be construed as affecting any lien existing at the 
date of such deatb: provided, further, that said provision shall not be con- 
strued as affecting the right of a credltor to recover from the next of kin, 
legatee or devisee to the extent of assets received. This provision shall be 
applicable to the estate of persons who died prior as well as to those ■who may 
die after adoption of this Code." 

"Sec. 4517. TJpon the allowance or dlsallowance of any claim the court shall 
make its order allowing or disallowing the same. The order shall contain the 
date of allowance and the amount disallovred, and be attached to the claim 
wlth the ofCsets if any." 

"Sec. 452S. The probate court at the time of granting letters testamentary 
or of administration, shall make an order allowing to the executor or adminis- 
trator a reasonable time, not exceeding one year and six months, for the set- 
tlement of the estate." 

On the foregoing statement of facts the trial court rendered a judgment in 
favor of the reeeiver and against Matteson's adminlstrator for the sum of 
$13,535.06, includlng costs, to reverse which the présent writ of error was 
brought. 

Edmund S. Duraient (Albert K. Moore, on the brief), for plaintifE 
in error. 

Edward 0. Stringer (McNeil V. Seymour, on the brief), for défend- 
ant in error. , 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 

THAYEK, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. , 

From the foregoing statement it will be obseryed that the présent 
action against the administrator of S. W. Matteson to recover a judg- 
ment on the notes executed by him in his lifetime was not brought 
until after the expiration of the six months limited by the order of 
the probate court of Eamsey county, Minn., for the flling, examina- 
tion, and allowance of claims against Matteson's estate, nor until 
after the examination and allowance of the administrator's final ac- 
count. It is accordingly contended in behalf of the administrator 
that by virtue of sections 4509 and 4511 of the Minnesota Statutes, 
heretofore quoted, the right to a judgment on the notes in contro- 
versy was forever barred, although they were owned by a nonres- 
ident of the state, and a recovery was sought in the fédéral court. 
This contention raises the principal question that we are called upon 
to consider and détermine. 

By référence to the aforesaid sections of the Minnesota Statutes, 
it will be observed that the several probate courts of that state hâve 
been vested with the power to détermine for what period of time 
the creditors of a deceased person whose estate is undergoing ad- 
ministration therein shall be given an opportunity to establish their 
demands against the estate; the only limitation upon that power 
being that the time granted shall not be less than 6 months, nor 
more than 18 months. In the flrst instance it seems that they can- 
not allow more than 1 year for the establishment of demands, but, 
for cause shown, which they deem adéquate, they may audit and 
allow claims within 18 months from the date of the original order 
flxing the period for allowance, and before a final settlement. It is 
furthermore manifest that the local administration law was framed 
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with a vîew of requiring ail demanda against the estâtes of dece- 
déUts to be established in the local probate courts, and not elsewhere, 
sînce section 4509 directs those courts to make an order fixing the 
time and place when they will examine and adjust claims and de- 
manda of ail persons against the deceased, and section 4511 déclares 
that &11 claims arising ûppn contracts "must be presented to the 
probate court within the time limited in said order," and that any 
claim not thus presented is barred forever. Moreover, section 4514 
déclares that "no action at law for the recovery of money only shall 
be brought in any of the courts of this state against any executor, 
administrator or guardian Upon any claim or demand which may be 
presented to the probate court, except as provided in this Code." In 
some States the administration laws provide, in substance, that the 
commencement of a suit in any court, state or fédéral, against an 
administrator or executor to establish a demand against a décèdent, 
shall be deemed the lawful exhibition of the demand from the time 
process is served, and that, if such an action is instituted within a 
certain period after the administrator or executor gives notice of 
his appointment or files bis bond, the judgment eventually recovered 
in such action shall be entitled to payment out of the assets of the 
estate in the administrator'6 hknds. Gen. St. Mo. 1889, §§ 184-186, 
both inclusive; Sand. & H. Dig. Laws Ark. §§ 109-112, both inclu- 
sive; Gen. St- Kan. 1889, § 2890; Mills' Ann. St. Oolo. § 4792. The 
administration law of the state of Minnesota contains no similar 
provisions, but plainly requires aU creditors, whether domestic or 
nonresident, to file sudh demands as they may hâve against the es- 
tate of a décèdent in the appropriate probate court within such pe- 
riod, not less than 6 nor more than 18 months, as it may see fit to 
grant, and to prosecute them to judgment in that court, or else be 
barred of the right of recovery. It is well settled by repeated ad- 
j^udications that a foreign créditer may establish his debt in the 
courts of the United States against the persbnal représentative of a 
décèdent, notwithstanding the fact that the laws of the state rel- 
ative to the administration and settlement of decedents' estâtes do 
in terms limit the right to establish such demands to a proceeding 
in the probate courts of the state. Président, etc., v. Vaiden, 18 
How. 503, 507, 15 L. Ed. 472; Green's Adm'x v. Creighton, 23 How. 
90, 107, 108, 16 L. Ed. 419; Suydam v. Broadnax, 14 Pet. 67, 10 L. 
Ed. 357. This is but another form of saying that no state législa- 
ture can deprive the fédéral courts sitting therein of a jurisdiction 
which is vested in them by the constitution and laws of the United 
States. It follows, of course, that, in so far as the administration 
law of the state of Minnesota attempts to compel citizens of other 
states to establish demands against the estâtes of decedents by a 
proceeding in the probate court of the state, it is ineffectuai to ac- 
complish that object. It is said, however, that, although the statute 
in question; may be ineflfectual to compel nonresident creditors to 
submit their demands to the appropriate probate court for allow- 
ance, yet, as a statute of limitations, it should be given eflect to 
prevent the establishment of a demand in the fédéral court of the 
state after such lapse of time that it cannot be established in the 
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probate court. The vice of this argument, as applied to the case in 
hand, consista in the fact that the législature of the state of Minne- 
sota has not undertaken to bar any claim against a decedent's es- 
tate, absolutely, until after the lapse of 18 months from the date of 
the order fixing the period of allowance, and in the case at bar that 
period had not expired when the action was commenced, to wit, on 
January 22, 1897. It is true that section 4509, when conferring the 
discretionary power to allow claims within 18 months, imposes the 
limitation that they shall be allowed "bef ore final settlement" ; and 
it is also true that the final account of Matteson's administra tor had 
been submitted to and approved by the probate court before this ac- 
tion was commenced. But it must be borne in mind that the ad- 
ministration law (section 4523, supra) conf ers upon the probate court 
the power to détermine when the final settlement of an estate shall 
be made, and to allow as much as 1 year and 6 months for that pur- 
pose. We think that the fédéral court must be conceded the same 
power, as respects the claim of a nonresident créditer, to allow it 
within 18 months, which is conferred upon the probate courts of 
the state; and we are furthermore of opinion that the right of a 
nonresident creditor to sue for the establishment of his demand in 
the fédéral court cannot be made to dépend on the length of time 
that the probate court happens to allow for making a final settle- 
ment. If the fédéral court gives effect to laws limiting the period 
for establishing claims in the probate courts of the state which difïer 
essentially from the gênerai statute of limitations, it should only be 
required to apply the absolute bar arising from lapse of time which 
the législature has erected. There is much reason, perhaps, for 
saying that citizens of other states ought not to be allowed to main- 
tain an action in the fédéral court against a local administrator or 
executor after the expiration of a period when, by the express com- 
mand of the législature, no such action can be maintained in the 
local courts, provided the period fixed by the législature is reason- 
able; but the right of a nonresident creditor to bring his action in 
the national courts ought not to be conditioned or made to dépend 
upon the time that a local court chances to approve a final settle- 
ment, when the time of such approval rests in its discrétion, and is 
largely a matter of convenience. For thèse reasons, we conclude 
that the case in hand — the saine having been brought within less 
than 18 months after the order fixing the period for the allowance 
of claims was made — was lawfuUy entertained by the trial court. 

Another claim which is interposed by the administrator as a dé- 
fense to this action is that the approval of its final account and the 
order of distribution made thereon by the probate court on April 
27, 1896, closed the administration, and operated, without more, as 
a discharge of the administrator, so that there was in point of fact 
no administrator when the suit at bar was instituted. This view 
evidently was not entertained by the probate court by which the 
administrator was appointed, since the record discloses that that 
court as late as November 21, 1896, entertained a pétition on the 
part of the administrator, and at its instance made an order founded 
thereon by which the decree of April 27, 1896, was amended and cor- 
104 F.— 25 
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rected in important respects. lî is manifest that the probate court 
acted upon the theory that it hàû not lost jdrisdiction over the 
administratôr; that it was still subject to its orflërs as to ail mat- 
ters pertaining to the estate, and would remain so uhtil it had fully 
executed its decree, and was formally dischargèd as administratôr 
by an order made to that effect. And this assumption on which the 
probate court appears to hâve acted, in our opinion, was entirely 
correct, The order of distribution that was made on April 27, 1896, 
required certain acts to be done and performed by the trust Com- 
pany in its capacity as administratôr; and until they had been done 
and performed, and the court had approved of the administrator's 
acts in that behalf, it 'was clearly subject to the orders of the pro- 
bate court, and its functiOns as administratôr had not ceased. The 
view conténded for by the administratôr is entirely untenable, since 
it would deny to the probate courts of the state the right to enforce 
such orders relative to the distribution of estâtes as they may see 
fit to make, leaving administrators, when final settlements are ap- 
proved, in full possession of ail the property then in their hands, and 
at liberty to deal with it as they please until they are called to ac- 
cOunt by some other tribunal than that from which they originally 
derived their authority. We are satisfied, therefore, that under the 
laws of the state of Minnesota the approval of a final settlement, 
and an order of distribution made thereon, does not operate forth- 
wjth to dischar^e the administratôr, but that its effect is to give the 
distributees a nght to the possession of the property that has been 
assigned to thëm, and a right to invoke the power of the probate 
court, as against the administratôr, to compel obédience to its or- 
ders. Finding no error in the record, the judgment below is ac- 
cordingly aflarmed. 

SANBOEN, Circuit Judge. I concur in the judgment in this 
case for the reasons stated in the opinion of the court, and for the 
further reason that creditors, heirs, and legatees who are citizens of 
other States are not deprived of their right to maintain and try their 
suits in the fédéral courts against administrators, executors, and ail 
other parties who are citizens of the state of the décèdent, nor are 
they barred of their original rights to maintain and to try thèse suits 
in the fédéral courts, by their failure to présent théir claims to the 
state courts as provided by the administration statutes of the states. 
Suydam v. Broadnax, 14 Pet. 67, 74, 10 L.' Ed. 357; Président, etc., 
V. Vaiden, 18 How. 503, 507, 15 L. Ed. 472; Borer v. Chapman, 119 
U. S. 587-589, 7 Sup. Ct. 842, 30 L. Ed. 532; Lawrence v, î^el- 
son, 143 U. S. 215, 224, 12 Sup. Ct. 440, 36 L. Ed. 130; Payne v. 
Hook, 7 Wall. 425, 430, 19 L. Ed. 260; Arrowsmith v. Gleason, 129 
U. S. 86, 98, 9 Sup. Ct. 237, 32 L. Ed. 630; Johnson v. Waters, 111 
U. S. 640, 667, 4 Sup. Ct. 619, 28 L. Ed. 547; Hayes v. Pratt, 147 
U. S. 557, 570, 13 Sup. Ct. 503, 37 L. Ed. 279; Byers v. McAuley, 
149 U, S, 608, 621, 13 Sup. Ct. 906, 37 L. Ed. 867; Hyde v. Stone, 
20 How, 170, 175, 15 L. Ed. 874; Hess v. Reynolds, 113 U, S. 73, 
76, 5 Sup. Ct. 377, 28 L. Ed. 927. 
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PITT et al. V. RODGBES. 
(Circuit Court of Appeals, NiutU Circuit. October 9, 1900.) 

No. 572. 

Pbdbral and State Courts— Pbiority op Jdkisdiction— Lis Pendens under 
Nevada Statutb. 

Under the statuts of Nevada (Outting's Comp. Laws, par. 3122) wliich. 
requires the filing of a notice of lis pendens with tlie county recorder in 
order to charge subséquent purchasers with constructive notice of the 
pendency of an action affecting the title or possession of real property, a 
purchaser of land without knowledge or actual notice of a suit then pend- 
ing in a state court between his grantor and others involving water rights 
in connection with such land, and in which no notice of lis pendens 
was flled, is not affected by such suit, and the institution by liim of 
a suit in a fédéral court to détermine his water rights, and the service 
of process and an injunction therein upon the défendants, who are also 
the adverse parties in the action in the state court, vests the fédéral 
court with priority of jurisdiction over the subject-matter and the par- 
ties, and it may properly protect such jurisdiction by an injunction re- 
straining the défendants from further prosecuting the suit in the state 
court, to which, subséquent to the service of process upon them, they 
hâve made the complainant a party. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nevada. 

J. W. Dorsey and R. R. Bigelow, for appellants. 
Charles W. Slack and A. E. Cheney, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

DE HAVEN, District Judge. This is an appeal from an order 
of the circuit court of the United States for the district of Nevada 
(96 Fed. 668) restraining W. C. Pitt, J. T. Hauskins, and L. L. Downs 
from further proceeding against Arthur Rodgers, the complainant in 
this action, upon an amended and supplemental answer filed by 
them "in a certain action pending in the district court, Fifth judi- 
cial district of the state of Nevada, in and for the county of Hum- 
boldt, wherein J. R. Thies, P. N. Marker, and H. C. Marker are 
plaintiffs, and the said W. C. Pitt, J. T. Hauskins, and L. L. Downs 
are défendants." The appellants insist that the facts stated in the 
pétition for injunction are not sufficient to justify the action of 
the circuit court in making the order appealed from, and this is 
the only question presented by the appeal. The allégations of the 
pétition for injunction were very carefuUy stated by Judge Hawley, 
then presiding in the circuit court, in his opinion overruling the de- 
murrer and exceptions to the pétition, and from that opinion we 
quote as follows: 

"The material facts presented in the pétition may be briefly stated in their 
chronological order as follows: On November 30, 1892, there was filed in the 
state court a complaint in a suit wherein J. H. Thies, P. N. Marker, and H. C 
Marker were plaintiffs, and W. O. Pitt, J. T. Hauskins, and L. L. Downs 
were défendants, praylng for a decree adjudging to the plaintiffs therein the 
first and unrestricted right to the use of the flow of the waters of the Hum- 
boldt river, four hundred and four cubic feet per second, for the purpose of 
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Irrigatlng the lands of the plalntlffs, the waterlng of tlieir stock, and for thelr 
domestic pui-poses, etc. On March 7, 1893, the défendants Pitt and Hauskins 
ûled tàelr answer, denylng many of the averments In sald complaint, and, 
among other things, alleged that the plaintiffs were jolntly entltled, as prior 
appropriators, to the use of only four hundred and thirty-five inches of wator, 
as agalnst the défendants. No Injonction was ever issued In said suit. No 
trial of the case was ever had. No proceedings were ever taken after the 
flling of the answer untll July, 1898, as hereinafter mentioned. On November 
13, 1895, complalnant Arthur Eodgers acquired the Interests and became the 
owner of ail the lands, water, and water rlghts theretofore belonging to and 
owned by the sald P. N. Marker and H. C. Marker, mentioned and described 
In the suit commenced in the state court. On May 2, 1898, Arthur Eodgers 
flled in this court his bill of complaint agalnst W. C. Pltt and the other défend- 
ants herein mentioned, wherein he prays that the clalm of sald défendants to 
hâve, dlvert, or use the water of the Humboldt river be adjudged and decreed 
to be Invalld as agalnst him, and that their rights thereto be adjudged and de- 
creed subor^inate and Inferlor to his rights to hâve and use the quantity of 
water mentioned in the bill, whenever the same is necessary for the irrigation 
of his land, and for watering his stock, and for domestic use. tJpon proceed- 
ings regularly had thereln, this court Issued a temporary injunction restraining 
the défendants, and each of them, from divertlng, or in any manner using, the 
waters of Humboldt river so as to prevent three thousand flve hundred Inches 
thereof, roeasured under a four-luch pressure, from flowlng In the bed of the 
river to the head of the complalnant's ditch durlng the irrigation season. 89 
Fed. 420, 424. This cause is still pending, and the injunction Is still in full 
force and effect. The défendants W. C. Pitt and J. T. Hauskins are the same 
persons as were the défendants in the suit in the state court. The lands, 
water, and water rights mentioned and described in the complaint in the 
state court are the same as described and mentioned In the bill of complaint 
filed in this court. The parties to the respective suits are not Identical. On 
July 16, 1898, the défendants moved the state court for leave to file an amended 
answer In the suit thereln pending, and were by the court allowed so to do. 
This is deslgnated as an 'amended answer' and 'amended and supplemental 
answer.' In this answer défendants in the suit petitioned the court for 
afflrmatl-ï^e relief thereln agalnst the complalnant Eodgers and agalnst J. H. 
Thies and L. M. Carpenter, who were co-tenants with complalnant in a ditch 
which supplied him and them wlth water to irrigate their respective lands 
from Humboldt river, and this part of the pleadings is variously deslgnated 
as a 'counterclalm' and 'cross complaint' and a 'cross bill.' Complalnant was 
thereafter duly served wlth process from the state court, and divers prelimi- 
nary motions and proceedings hâve been taken therein." 

It is f urther alleged in the pétition, that a writ of subpœna was 
issued in the action in the United States circuit court, and duly 
served upon appellants, défendants therein, prier to June 37, 1898, 
and that the complalnant did not hâve, at the date of his purchase 
of the water and water-rights described in the bill of complaint, 
nor at the date of the flling of the bill of complaint in the action 
in the United States circuit court on May 2, 1898, any knowledge 
or actual notice of the pendency of the prior action in the state 
court in which his grântors and J. H. Thies were plaintiffs and the 
appellants herein were défendants. 

1. It will be noticed from the foregoing statemént of facts that 
when the eomplainant Eodgers purchàsed the property which is 
now the subject of controversy between him and the appellants in 
the action in the United States circuit court the question of title 
to that property was in litigation between his grântors and thèse 
appellants in the action of Thies and others against Pitt and oth- 
er», then and still pending in the district court, Fifth judicial dis- 
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trict, of the state of Nevada, and that court had acquired jurisdic- 
tion over the grantors of complainant and the appellants herein, 
and was thus vested with jurisdiction to detennine, as between the 
grantors of the complainant and the appellants, ail questions relat- 
ing to the ownership of such property; and the court also had power 
to order other parties brought in, if deemed by it necessary to a 
complète détermination of the controversy. In the exercise of this 
power by the state court, and upon application of the appellants 
herein, the complainant Rodgers was subsequently brought in as 
a party to the action in the state court; but before this was done 
he had commenced the action against the appellants in the United 
States circuit court for the district of Nevada, and that court had 
acquired jurisdiction over ail the parties thereto by the service of 
its process. After the complainant had been made a party to the 
action in the state court, the United States circuit court made the 
order appealed from, restraining the appellants from further pro- 
ceeding against the complainant in the action pending in the state 
court. It is the settled rule of law that, as between two courts 
having concurrent jurisdiction of the subject of an action, the court 
which iirst obtains jurisdiction of the controversy bas the right to 
proceed to its final détermination without interférence from the 
other. Taylor v. Taintor, 16 Wall. 370, 21 L. Ed. 287; Schuehle v. 
Reiman, 86 N. Y. 270; Stearns v. Stearns, 16 Mass. 171; Bell v. 
Trust 'Co., 1 Biss. 260, Fed. Cas. No. 1,260; Union Mut. Life Ins. 
Co. V. University of Chicago (C, C.) 6 Fed. 443; Gamble v. City of 
San Diego (C. C.) 79 Fed. 487. The question, then, which is pre- 
sented by the record before us, is simply this : Did the United States 
circuit court or the state court flrst acquire jurisdiction to flnally 
détermine, as between the complainant and the appellants, the ques- 
tion of title to the water and water rights in litigation between 
them? In the considération of this question we start with the prop- 
osition that the action in the state court was a personal action, and 
any judgment therein could only bind those actually or constructively 
parties thereto; that is, parties and those claiming under a party by 
purchase made after judgment, or during the progress of the liti- 
gation, with actual or constructive notice of the psndency of the 
action. The fact, therefore, that the state court had, at the date of 
complainant's purchase of the water and water rights in contro- 
versy, obtained jurisdiction to détermine the title thereto as be- 
tween the appellants and the grantors of complainant, did not of 
itself give to that court jurisdiction to proceed in the action pend- 
ing therein and render a judgment which would bind the complain- 
ant, unless, at the time of such purchase, he had actual or con- 
structive notice of the pendency of that action. Now, it is alleged 
in the pétition for injunction that the complainant, when he pur- 
chased, and also when he subsequently flled his bill of complaint 
in the United States circuit court, "had no knowledge and no actual 
notice" of the prior action pending in the state court between his 
grantors and the appellants. This allégation, not having been de- 
nied, must be taken as true. Unless, therefore, the complainant had 
constructive notice of the pendency of the action in the state court 
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at the date of bis purchase, and by reason tbereof acquired only 
tbe rigbts of a purchaser pendente lite at common law, it must fol- 
Iqw that tbe state court did not, prior to tbe time be was açtually 
made a party to tbat action and served witb its process, obtain any 
jurîsdiction to render a judgment affecting bis title to tbe property 
pûrcbased by bim. At cônamon law a purcbaser of real property 
Involved in a pending action took tbe same subject to tbe resuit 
of tbe litigation to wbicb bis vendor was party, and wàs bound by 
wbatever judgment tbe court migbt render in respect to bis ven- 
dor's title. Tbe mère pendency of tbe action after service of pro- 
cess was, under tbis law, deemed sufficient to cbarge tbe purcbaser 
pendente lite witb constructive notice of tbe litigation. But tbis 
rule bas been modified by statute in tbe state of Nevada, and it 
is to tbat statute we must look for tbe purpose of ascertaining 
wbetber, at tbe date of tbe complainant's purcbase, tbe steps already 
taken in tbè action in tbe state court were sucb as to cbarge bim witb 
constructive notice of tbe pendency of tbat action, and tbus give to 
tbat court autbority to render a judgment wbicb would bind bim upon 
tbe question of tbe title of bis grantors to tbe property in contro- 
versy. Tbe statute referred to is found in paragrapb 3122 of Cut- 
ting's Compiled Laws of Nevada, and it is as foUows: 

"Sec. 27. In an action for the foreclosure of a mortgage upon real property, 
or affecting the title or possession of real property, the plaintiff, at the time 
of filing the complaint, and the défendant, at the time of filing hls answer, 
when affirmative relief Is elalmed in such answer, or at any time afterwards, 
may flle with the recorder of the eounty in whieh the property, or some part 
thereof, is situated, a notice of the pendency of the action, containing the 
names of the parties, the object of the action, and a description of the prop- 
erty, in that county affected thereby, and the défendant may also in such 
notice state the nature and estent of the relief claimed in the answer. From 
the time of filing, only, shall the pendency of the action be constructive notice 
to a purchaser or incumbrancer of the property afCected thereby." 

Under tbis statute purcbasers are not cbarged witb constructive 
notice of tbe pendency of an action affecting tbe title to real estate, 
unless at tbe date of tbeir purcbase tbere is on flle witb tbe re- 
corder of tbe county in wbidi tbe property is situated a notice of 
tbe pendency of sucb action. Tbe record does not disclose wbetber 
or not, at tbe date of complainant's purcbase, tbere was on flle witb 
tbe recorder of tbe proper county a notice of tbe pendency of tbe 
action in tbe state court. Tbere is certainly no presumption tbat 
sucb a notice was on file at tbat date. Head v. Fordyce, 17 Cal. 
149. If sucb was tbe fact, tbe burden was upon tbe appellants to 
sbow it. Our conclusion is tbat it must be beld, upon tbe record 
before us, tbat tbe complainant bad neitber actual nor constructive 
notice of tbe pendency of tbe action in tbe state court at tbe date 
of bis purcbase, and bis rigbts were unaffected by sucb action. It 
follows from tbis view tbat, as tbe complainant, Eodgers, was a 
nonresident of tbe state of Nevada, be bad tbe rigbt, notwitb- 
standing the pendency of tbe action in tbe state court, to invoke 
tbe jurisdiction of tbe United States circuit court for tbe purpose 
of obtaining a judicial détermination of tbe validity of bis title to 
tbe property pûrcbased by bim; and, tbe United States circuit court 
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having obtained in such action jurisdiction over the appellants be- 
fore the complainant was made a party to the action in the state 
court, it had the right to proceed to a final detennination of the 
controversy between the parties, and in the exercise of that juris- 
diction properly enjoined the appellants from further proceeding 
against the complainant in the action pending in the state court. 
French v. Hay, 22 Wall. 250, 22 L. Ed. 857; Insurance Co. v. Howell, 
24 N. J. Eq, 239. The order is afflrmed. 



HAGGB et al. v. KANSAS CITT S. RY. CO 

(Circuit Court, W. D. Missouri, W. D. November 5, 1900.) 

ï. Surface Wateb— Obstruction op Flow— Liability kok Damages. 

No action lies against a railroad Company for damages on account of 
the obstruction of ttie flow of surface water by embanlsments made for Its 
roadbed. 

a. ISamb — Slough. 

A slough which carrles water only In tlme of freshet or excessive rain- 
fall is not a water course, the obstruction of which by a railroad embank- 
ment without openings will render the company liable for damages. 

3. Water Courses— Négligent Obstruotign. 

The leaving of piling, used while constructing a railroad bridge across 
a rlyer, standing after its completion at such belght as to coUect débris 
and cause the river to overflow its banks, is négligence which renders the 
company liable for damages to adjacent property, caused by the overflow. 

4 Juhisdiction of Fédéral Courts— Amount in Coktboveest — Joint Suit in 
Equity. 

Landowners whose property Is Injured by the overflow of a stream, 
caused by its unlawful or négligent obstruction by défendant, may unité 
in a suit for Injunetive relief in a fédéral court of equity, provided the in- 
jury to each of the several complainants amounts to $2,000.i 

5. Same— Allégation of Damages. 

A bill filed in a fédéral court by several landowners to enjoin the main- 
tenance of an alleged nuisance by obstructing a stream and causing it to 
overflow upon the lands of the complainants, must clearly show that the 
amount of damage to each complainant is sufBcient to give the court juris- 
diction, and an allégation of the difCerence in the value of the land of a 
complainant with and without the overflow is not a good allégation of such 
damage. 

6. Equitt — Jurisdiction to Abate Nuisance — Adéquate Rbmedt at Law. 

Ordinarlly, where injury is done to land by an occaslonal overflow of a 
stream, caused by the érection and maintenance of a nuisance, and the 
wrongdoer Is solvent, the Injury may be adequately redressed by an action 
at law, and a court of equity will not entertain a suit to enjoin the nui- 
sance, but there may be cases where the constant exposure of the lands to 
such overflow causes damages to the owners for which they cannot recover 
adéquate compensation at law; and in such cases, where the right is clear, 
a court of equity will grant relief without waiting for a judgmont at law 
establishing the fact of the nuisance and the complainants' légal rights. 

In Equity. On demurrer to bill. 

Allen & Allen, for complainants. 

Lathrop, Morrow, Fox & Moore, for défendant 

1 Jurisdiction of circuit courts as determined by amount In controversy, see 
notes to Auer v. Lombard, 19 O. C. A. 75, and Tennent-Stribling Shoe Co. v. 
Roper, 36 C. C. A. 459. 
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B TTTTJ FS, District Judge. This is a bill by several distinct land- 
owoers in the stat^ of Kansas in the rifiture of a mandatory injunc- 
tion against the défendant railway company to compel it to remove 
certain obstructions consisting oî an embankment built on its Une of 
railwE^y and certain pilings and débris under one of its bridges on 
tie itfarais de Cygnes river hereinafter designated as "the river," 
whiçh are alleged to occasion thé overfiow of the complainants' land 
in timês of high vrater. The deîçndapt has demijrred to the bill. 

It is apimrent on the face 6ï thé bill that much damage to the 
complainants' crops has resulted from the flow of what is known 
as surface water, for the obstruction of which, in building embank- 
ments and the like on the defendant's railroad, no cause of action 
exists against the défendant. Abbott v. Railroad Go., 83 Mo. 272; 
Benson v. Railroad Ôo., 78 Mo. 504; Jones v. Railwav Co., 84 Mo. 
151; Walker v. Railroad Co., 165 XJ. S. 593, 17 Spp. Ct. 421, 41 L. 
Ed. 837. It is also apparent; frpm the bill that a part of the in- 
jury complained of results from the overflow, in times of unusual 
freshets, of the water from the natural banks of the river, for which 
no liability attaches to the défendant, unless it is made to appear 
that such overflow, is occasionç(d"t)y. spme unauthorized obstruction 
placed or maintained by the défendant in the natural channel. The 
allégations of the bill are not as distinct in this respect as they 
ought to be to présent an exact issue for the taking of testimony 
thereon. The bill c6ntains allégations respecting what is denomi- 
nated a "slough," which in times of nnusual water falls served as an 
outlet for waters overflowing from the river, and which it is alleged 
the defendant's predecessor obstructed by building embankments 
across it f or its railroad bed. Sloughs are not recognized as water 
courses, which a railroad company, in the construction of its road- 
bed, may not flll up without openings for water which may seek an 
outlet in times of extraordinary rainfalls. Jones v. Railway Co., 
18 Mo. App. 251; Railway Co. v. Schneider, 30 Mo. App. 620. There 
is another allégation respecting the closing of the natural channel 
of Mine creek near its outlet into the river, and conducting the water 
thereat through an artiflcial channel, constructed by defendant's 
predecessor, into the river; the only effect of which, in so far as it 
may be gathered from the averments of the bill, is that at the point 
of confluence eddies are fonned, and counter currents are created in 
the river. But what effect this has in causing overflows of the river 
is not rdade clear. It does, however, ajppear from the bill that where 
the bridge of the défendant spans the river the pilings used in the 
construction of the bridge, after its completion, were eut off and 
left at such height above low-water mark of the stream as to occa- 
sion the accumulation of débris to such an extent as to obstract 
the natural current of the river, thereby causing the water to run 
over the natural bank onto some of the lands in question. If so, 
this constitutes négligence in so cutting off and leaving the pilings, 
with conséquent damages. Brink v. Railway Co., 17 Mo. App. 177. 
And if the défendant is maintaining such nuisance, and this occa- 
sions the overflow of the water, flooding the complainants' land 
and injuring the crops, it présents ground of action. This being so, 
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as the demxirrer is gênerai, going to tbe whole bill, it would be bad, 
unless the other grounds thereof are well taken. Because of the 
involved allégations of the bill, it is diflficult for the court, until ail 
the facts are bef ore it, to détermine where the nonliability of the de- 
fendant occurs, and where its liability arises. 

In respect to the jurisdictional question raised by the demurrer, 
some embarrassment arises by reason of the frame of the bill. The 
gênerai rule in equity is "that, if several persons be joined in a suit 
in equity, and hâve a common and undivided interest, though sep- 
arable as between themselves, the amount of their joint claim or 
liability will be the test of jurisdiction ; but where their interests 
are distinct, and they are joined for the sake of convenience only, 
and because they form a class of persons whose rights or liabilities 
arose out of the same transaction, or hâve relation to a common fund 
or mass of property sought to be administered, such distinct de- 
mande or liabilities cannot be aggregated together for the purpose 
of giving jurisdiction, but each must stand or fall by itself alone." 
The authorities governing this question are principally Shields v. 
Thomas, 17 How. 3, 15 L. Ed. 93; Market Co. v. Hoffman, 101 U. S. 
112, 25 L. Ed. 782; The Connemara, 103 U. S. 754, 26 L. Ed. 322; 
The Mamie, 105 U. S. 773, 26 L. Ed. 937; Gibson v. Shufeldt, 122 U. 
S. 29, 30, 7 8up. et. 1066, 30 L. Ed. 1083; Clay v. Pield, 138 U. S. 
464, 11 Sup. et. 419, 34 L. Ed. 1044. As applied to the situation of 
the parties complainant hère, the court is of opinion that ail the 
separate landowners aflected by the common nuisance, if any, — 
that is, ail those whose injuries resuit from one and the same cause, 
or separate causes combining to produce the common injury, — may 
unité in one bill for injunctive relief, provided the extent of the 
injury to each separate landowner coming into the common suit 
amounts to |2,000, exclusive of interest and costs. Rich v. Bray 
(G. O.) 37 Fed. 273, 2 L. R. A. 225; Wheless v. City of St. Louis (C. 
C.) 96 Fed. 865. The bill, as to any whose interest is less than that 
sum, would hâve to be dismissed. The requisite jurisdictional 
amount should, of course, affirmatively appear on the face of the 
bill. This requirement is not observed with suflficient spécification 
as to some of the complainants, while as to others the requisite fact 
is stated rather inferentially than by spécifie averment. While it is 
averred that the market value of the land would be so much with- 
out the alleged oveiHow of water complained of, and so much less 
by reason thereof, there are palpable objections to this mode of 
pleading. First, it is argumëntative; second, the différence in the 
market value of the lands would not necessarily be the proper cri- 
terion for ascertaining the amount of injury (Benson v. Railroad Co., 
supra), but, rather, is it the amount of damage to each landowner, 
resulting directly from the occasioned overflow, whieh could nat- 
urally or reasonably be anticipât ed to occur; and, third, it is ap- 
parent from the allégations of the bill that much of the claimed 
damage results from mère surface water, on which no relief can be 
predicated, and how much results from the obstructions for which 
the défendant might be liable does not distinctly appear. As al- 
ready stated, as the amount of value in controversy is essential to 
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the jiij?isâiction of this court, it sliould be distinctly ayerred, as aris- 
ing f^bî)aj;he wrongful act giving the cause of action, In thig re- 
ei>ec!t tlie billis bad. 

Furt&er 0:bjection to the bill is madé on the ground that a suit 
in equity to enjoin a nuisance is aot maintainable until the com- 
plain^nts hâve established the existence of the nuisance in an ac- 
tion at law. In this jurisdictiôn this question is referred to the 
proper construction to be given to section 723, Eev. St. U. S., which 
pro vides that: "Suit» in equity shall not be sustained in either of 
the courts of the United Stateç io any case where a plain, adéquate 
and complète remedy may be had at law." The suprême court, in 
Parker V. Woolen Co., 2 Black, 545, 17 L. Ed. 333, laid down the 
gênerai rule under the restrictive provision of the statute touching 
a bill to enjoin a nuisance, from which the following propositions 
are deducible: A court of equity will not interpose where the 
redresa in an action for damages at law is as plain, practical, and 
efficient "to the ends of justice and to its prompt administration as 
the remedy in equity." But eqnity will interpose where the injury 
may "be irréparable; as where the loss of health, the loss of trade, 
the destruction of maintenance or subsistence, or ruin of property 
must ensue." It will also interpose "to prevent oppressive and in- 
terminable litigation, or a multiplicity of suits, or where the injury 
is of such a nature that it cannot be adequately çompensated by 
damages at law, or issuch as, from its continuance or permanent 
mischief, must occasion a constantly recurring grievance, which can- 
not be prevented otherwise than by an injunction." This is supple- 
mented by the further qualification that the party invoking this 
extraordinary remedy bas not slept on his rights for any considér- 
able length of time. He must be eager and prompt to appeal to 
the equity side of the court when the wrong is known to him. A 
delay of three years, or less, according to the circumstances of the 
particular case, may close to him the ear of the chancellor. His 
bill should, therefore, on its face, distinctly disclose the exigency 
and necessity for invoking the aid of a court of equity. Ordinarily, 
where the injury is done to land by the overflow of waters, produced 
by the érection and maintenance of a nuisance, which occurs only 
occasionally, in the absence of the insolvency of the wrongdoer, an 
action for damages would afford a complète remedy, where both the 
parties would be accorded the valuable right of trial by jury. It is 
conceivable, however, that the:çpnstant exposure of the lands to 
such overflows might render efforts at farming, using, and improv- 
ing them so uncertain as to deter a conservative, reasonable man 
from plowing, planting, sowing, or otherwise improving his lands, 
because of the constantly impending appréhension that he might not 
gather the fruit of his labor. The landlord might not flnd a ten- 
ant, whose yearly crop was his sole dependence for daily support, 
who would take the risk of a Ifiase, whereby the lands might lie 
idle. In, such instances he would flnd no adéquate compensation 
for his losses, because pf the inhérent difftculty of establishing them 
where he declined to plant, or where he f ailed to find a tenant who 
would take the risk of such uncertain cultivation. Such a condi- 
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tion, and thé like, might well présent a case "where the injury is of 
such a nature that it cannot be adequately compensated by dam- 
ages at law, or is such as, from its continuance or permanent mis- 
chief, must occasion a constantly recurring grievance, which cannot 
be prevented otlierwise than by an injunction." This suggests a 
further rule of equity that the bill for such injunction must présent 
"a strong prima facie case of right"; and even on a hearing where 
the évidence is conflicting as to the culpable -wrong of the défend- 
ant the chancellor will remit the parties to a trial at law. This 
rule was recognized by the suprême court of this state in Harrelson 
V. Eailroad Co., 151 Mo. 483, 52 S. W. 368, which asserts that "in a 
clear case a court of equity will grant relief against a continuing 
nuisance without waiting for a judgment at law establishing the 
fact of the nuisance and the plaintiff's légal right; but it will not 
interfère in doubtful cases until there has been such a judgment at 
law." It appears from the allégations of this bill that since the con- 
struction of said bridge (perhaps in 1892) and the change of the 
channel of Mine creek (perhaps not later than 1894) there hâve been 
three overflows, and none later than 1898. And the court will take 
cognizance of the fact that thèse complainants, or at least a part 
of them, hâve pending before this court separate bills of interven- 
tion in the case of the receivership of the Kansas City, Pittsburg & 
Gulf Railroad Company, the predecessor of défendant, for the recov- 
ery of damages resulting from those overflows. As the question of 
nuisance or no nuisance, and the liability of the railroad company 
for its création and maintenance, is directly involved in those cases, 
the court would be disposed, even if this bill were sufflcient to in- 
voke the equity jurisdiction, to defer the hearing thereof until the 
final adjudication of those cases. It is possible that with the fore- 
going suggestions the infirmities of the présent bill may be cured by 
amendments. To the bill as it stands the demurrer is well taken, 
and is sustained. 



AUTEN V. CITY ELECTRIC ST. RT. CO. et al. 
(Circuit Court, E. D. Arkansas, W. D. October 25, 1900.) 

1. MOBTGAGES— DEED TO ThIKD PbBSON AS TbUSTEE— StATUTE OF PrAUDS 

Property was conveyed by an absolute deed to a grantee, who was 
designated in the deed as "trustée." The conveyance was In fact made 
as a mortgage to secure an indebtedness to a thlrd party, and such fact 
was admitted by the grantee. Bdd, that the debtor could not invoke the 
statute of frauds to Invalldate the deed or to defeat the trust thereby 
created, on the ground that the deed falled to disclose the object of the 
trust or the beneflciary, but that the true nature and purpose of the 
transaction could be shown by the créditer by paroi, in the absence of 
any objection by the grantee, who held the légal title, and was alone en- 
titled to plead the statute. 
3. Samb—Coeporations— Equitable IJstoppel. 

A street-railroad company from time to time purchased and paid for 
tracts of real estate, which it caused to be conveyed to Individuals, the 
grantees being designated in the deeds as "trustée," but without stating 
for whom they were trustées or the nature of the trusts. Subsequently, 
at the request of a bank, to which the company was largely indebted, and 
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whlch had knowledge of ail the f acts, the persons holding the nakea 
légal tltle to such property, oàè of whom was the manager and owner 
of practlcally ail of the stock of the company, conveyed the same to a 
thlrd person as securlty for the company's Indebtedness to the bank, la 
reliance on whleh puch Indebtedness was extended, and further crédit 
glven the company. Eeld, that.tbe faet that no formai action was taken 
by the directors of the compariy authorlzlng the conveyances would not 
defeat the équitable rlght of the bank to enforce the securlty, the com- 
pany, Whleh was the bénéficiai owner of the property, having received 
the entlre beneflt thereof. 

8. DbkDS — CONVBTANCBS BT HOLDEB OF NakED LkGAlTiTLB— StaTUTB DP USBS. 

The statute of uses does not apply so as to render a conveyance from 
the équitable owner of property necessary to pass the tltle, where the 
légal tltle is held by another as trustée, by a deed whleh does not dis- 
dose the équitable owner. 

4 Reoeivers— TiTLE TO Propertt— Claims op Thibd Persons. 

The rights of recelvers for a corporation in respect of Its property are 
no greater than those of the corporation, and they take such property sub- 
jeot to ail claims or défenses whleh could hâve been asserted against the 
corporation. 

In Eqtiity. Suit by the receiver of a bank to foreclose deeds al- 
leged to bave been given as mortgages. 

H. F. Auten, receiver of the First National Bank of LIttle Bock, Ark., flled 
two bllls to foreclose deeds alleged to be mortgages executed to Nlck Kupferle 
for the beneflt of the bank, The Atlantic Trust Company intervened, and also 
flled cross bllls, claimihg a prier lien on the realty In controversy by virtue 
of a gênerai mortgage executed to It by the street^rallway company to secure 
an issue of $300,000 of bonds. By consent, the two cases were Consolidated, 
and at the hCaring It was conceded that the trust company's mortgage did not 
include àny of the lands sought to bè foreclosed In this proceeding, and that 
Its cross bill should be dlsmîssed. For oonvenleuce the complainant will be 
referred ta as the "Bank," and the défendant as the "Street-Rallway Com- 
pany." 

The facts, as found by the court, are: "The street-railway company was a 
corporation exlstlng under the laws of the state of Arkansas, operating electrlc 
Street cars ïn the dty of LIttle Kock. A large majority of its stock was owned 
by Horace G. Allls, who was Us président and gênerai manager. The board of 
directors eonslsted of his friends, selected by him, who gave but little, if any, 
attention to the management of the corporation, leaving that entirely to him. 
Afterwards Allls, having been elected as président of the Fjrst National Bank 
of LIttle Rock, reslgned as président of the street-railway ceimpany, but eon- 
tinued to act as Ils manager, retainlng absolute control of ail Its affairs. The 
directors attended no meetings, except when called together by AUis, and then 
only ratifled such resolutions as were prepared by AUis and submitted to them 
by him. At tlmès proceedlhgs of meetings whleh were never held by the board 
were prepared by AUis, and sent to the secretary of the corporation, who 
entered them as proceedlngs of regular meetings. In short, Allls continued un- 
til 1893 to act as the corporation. The street-railway company at différent 
times purchased the lands In controyersy, taklng the title as to some of them 
In the name pf AUis as trustée, others In the name of H. P. Bradford as trus- 
tée, who succéeded Allls as président of the corporation, and the balance of 
them In the name of S. J. Johnson as trustée. Whlle none of the deeds speci- 
fied xho the grantees were trustées for, nor the objects of the trusts, it is 
conceded by ail parties that they were trustées for the: street-railway com- 
pany, who was the true owner, and who paid the purchase money therefor 
In 1891, the street-railway company belng indebted in large sums of money 
to the bank, prlncipally evidenced by overdraf ts on the bank's books, Mr. 
Kupferle, vice président of the bank, called on Mr. AUis, and Insisted elther 
on payment of thèse debts or securlty therefor. The street-railway compan,v 
being unable to' pay, AJlis agreed to hâve thèse lands conveyed to the bank, 
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or Kupferle as trustée for the bank, to be held as security for the then 
existing indebtedness, or any money thereafter borrowed by the street- 
railway company from the bank. In pursuance of this agreement, Allis, on 
the 21st day of July, 18Ô1, by proper deed, eonveyed the lands held by him as 
trustée as aforesaid to Mr. Kupferle, describmg him as trustée for the bank, 
but otherwise the deed was In usual form, without any limitations or descrip- 
tion of the trust. The other parties, Bradford and .Tohnson, failing to exécute 
promptly deeds to Mr. Kupferle for the lands held by them as trustées, Mr. 
Kupferle, as vice président of the bank, on the 15th day of April, 1892, wrote 
a letter to Mr. Bradford, as président of the street-rallway company, whicli 
letter was written on the bank's paper. informing him that the board of direct- 
ors of the bank had directed him to de m and from the persons holding prop- 
erty of the street-railway company, as trustées, a conveyance thereof to the 
bank, as security for the debts due it from the street-railway company. In 
compliance with this request, Bradford and Johnson each executed deeds 
for the realty held by them, respectively, as trustées for the street-railway 
company, to Kupferle, describing him as trustée, but not mentioning the bene- 
flciary nor the objeet of the trust. In considération of thèse eonveyances, 
payment of the debts due the bank from the street-railway company was ex- 
tended, and new crédits granted. There is now a large sum of money due the 
bank, which was by the comptroUer plaeed in the hands of the receiver, and 
the complainant Is the receiver of the bank, and the object of thèse bills is 
to hâve thèse lands subjected to the payment of the bank's debt, the deeds 
to Kupferle being treated as mortgages. Mr. Kupferle makes no claim to the 
lands, but, on the contrary, in his answer and déposition, which are signed 
by him, déclares that he held the légal title to ail of thèse lands as trustée 
for the bank, to secure any and ail Indebtedness due the bank from the street- 
railway company at the time the deeds were executed and delivered to him 
or thereafter contraeted. Nor do the grantors of Kupferle make any claim to 
the property, It being agreed that they merely held them as trustées for the 
street-railway company. None of the parties pleaded the statute of frauds, but 
In the argument on the final hearing the défenses were that the deeds to 
Kupfei'le are absolutely void, for the following reasons: First, that none of 
the deeds diselose the object of the trust, nor is there any évidence in writing 
on that subject; second, that the deeds from Bradford and Johnson fail to 
show for whose beneflt Kupferle was the trustée; thlrd, that Allis, Bradford, 
and Johnson holding the légal title as trustées for the street-railway com- 
pany, which fact was known to the bank, the deeds from the trustées are 
void, unless authorized by the beneflciary, the street-railway company, to 
exécute them; fourth, that such authority must be in writing, and, the street- 
railway company being a corporation, it could only be granted by resolution 
of Its board of directors, which was never obtained. 

John McClure and Auten & Hill, for ccmplainanta. 
Rose, Hemingway & Rose, for défendants. 

TRIEBER, District Judge (after stating the facts). Without de- 
termining whether the statute of frauds can be considered on final 
hearing, if not pleaded, which is very doubtful (see Wood, St. 
Frauds, § 537), the claim that the failure of the deeds to Kupferle to 
show for whom he was trustée, or the object of the trust, vitiates 
the deeds for failure to comply with the statute of frauds, cannot 
be sustained. 

The Arkansas statute of frauds, following that of England, pro- 
vides: 

"AU déclarations or créations of trust or confidences of any lands or tene- 
ments shall be manifested or proven by some writing signed by the party 
who is or shall be by law enabled to déclare such trusts or by his last will in 
writing, or else they shall be void." Sand. & H. Dlg. § 3480. 
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Coùiisel for défendants refer to Grafton v. Cummins, 99 U. S. 100, 
25 I,. Ed. 366; Littell v. Jones, 56 Ark. 146, 18 S. W. 497; Freeport 
T. Bartol, 3 Greenl. 345; Robinson v. Robinson, 45 Ark. 481; and 
other cases of that kind,— to sustain their contention; but a référ- 
ence totliose authorities shows that they were ail cases wherein the 
party holding the légal title was sought to be held as a trustée 
against his wishes, or where, as in Grafton t. Cummins, it was 
sought to enforce an alleged purchase of real estate where the con- 
tract for the purchase was not n^ade in writing, nor any sufiEicient 
memor^dum thereof made in T?riting and signed by the party 
sought to be charged. In Robinson v. Robinson, the land was pur- 
chased by the plaintiff, and the deed therefor executed, at plaintiff's 
request, to the défendant, who was his son, and the court held that, 
as there Was no évidence that the, défendant, before or at the time 
the deed was executed or deliveréd, made any déclaration, promise, 
or agreement in writing to hold the land in trust for his father, there 
could be ûo trust by reason of the statute of frauds, and the rela- 
tionship of father and son existing between the parties raised the 
presumption that the purchase was intended as an advancement or 
gift to the son. In Littell v. Jones, the attempt was made to en- 
force a contract of purchase, evidenced by a receipt which did not 
comply with the requirements of the statute; hence the court de- 
clined to enforce it Nor are the quotations from the text-books any 
more applicable, as they only refer to cases in which it is sought to 
establish an express trust, as against the holder of the légal title, 
by reason of verbal promises which he repudiated. If this were an 
action by the bank against Kupferle, who refused to recognize the 
rights of the bank, and he had pleaded the statute as a défense, the 
resuit might perhaps be différent. 

The gênerai rule is that where in a deed the word "trustée" is 
added to the name of the grantee, but there is no déclaration of 
trust, the word "trustée" may be regarded as descriptio personse. 
Greenwood Lake & P. J. B. Co. v. New York & G. L. R. Oo., 134 N. 
Y. 435, 21 N. E. 874; A^ndrews v. Real-Estate Co., 92 Ga. 260, 18 S. 
E, 548. 

In Andrews v. Real-Estate Co., supra, this identical question was 
before the court. The Georgia Code (section 3159, subd. 4) pro- 
vided: 

"Wliere a trust Is expressly created, but no uses are declared, or are Insuffl- 
dently declared, or extend only to a part of the estate, or fail from any cause, 
a resultlng trust Is Implled for the beneflt of the grantor or testator or his 
helrs." 

The court, in passing upon the deed, which was exactly like those 
in this case, held: 

"Hère no trust Is expressly created. The premlses are not conveyed in 
trust expressly, but the vendees are only descrlbed by the word 'trustées.' 
• • • The resuit Is that while we may conjecture, from the use of the 
Word "trustées,* and the phraseology, 'thelr successors and assigns,' that bene- 
flclarles other than the vendees themselves may possibly hâve been in con- 
templation, for othèrwise why the vendees were descrlbed as trustées is nnt 
easily accounted for wlthout looking outside of the deed, yet this bare possi- 
bility fumishes no légal grounds for disregardlng the use expressly declared 



A0TEN V. CITY ELECTRIC ST. RY. CO. 399 

in tlie deed, and holding that tlie Tendees -were not the beneflciaries, and the 
sole beneflciaries, in whose behalf the conveyance was made. The better and 
safer construction is to hold that the word 'trustées,' wherever it occurs in the 
deed, is mère surplusage, and ought to be rejected in reading the conveyance 
and adjusting its légal effect." 92 Ga. 262, 18 S. E. 549. 

Nor do the authorities cited by counsel sustain the contention 
"that the trust will not be executed if the précise nature of it, and 
the particular persons who are to take as cestuis que trustent, and 
the proportions in which they are to take, cannot be ascertained." 
None of thèse authorities (1 Perry, Trusts, § 83 ; Browne, St. Prauds, 
§ 108; Hill, Trustées, p. 61; 2 Story, Eq. Jur. § 979a; Tilden t. 
Green, 130 N. Y, 29, 28 N. E. 880, 14 L. R. A. 33) hâve any appli- 
cation to the facts of this case. Thèse authorities ail refer to vol- 
untary trusts created by will or gift, the raie in such case being that 
such a trust, without a certain beneflciary who can claim its en- 
forcement, is void. In the Tilden Case, the court, in speaking of 
the trust sought to be created, said : 

"If the Tilden trust Is but one of the beneflciaries which the trustées may 
sélect as an object of the testator's bounty, then It Is clear and conceded by 
the appellants that the power conferred by the will upon the executors is void 
for indeflniteness and uncertainty in objecta and purposes. The range o£ 
sélection is unlimited. It is not confined to charitable institutions of this state, 
or of the United States, but embraces the whole world. Nothing could be more 
Indefinite and uncertain, a broader and more unlimited power could not be 
conferred, than to apply the estate to 'such charitable, educational, and seien- 
tiflc purposes fis in the judgment of my executors will render said residue of 
my property most wldely and substantially beneflcial to manklnd.' 'A chari- 
table use, which neither law nor public policy forblds, may be applied to 
almost anythlng that tends to promote the well-doing and well-being of social 
man.' Perry, Trusts, § 637. 'Such a power is distinctly in contravention of 
the statute of wills. It substitutes for the will of the testator the will of the 
donees of the power, and malles the latter controlling in the disposition of the 
testator's property. That cannot well be said to be a disposition by the will 
of the testator with which the testator had nothing to do, except to create 
an authority in another to dispose of the property aceording to the will of the 
donees of the power.' Read v. Williams, 125 N. Y. 569, 26 N. B. 731." 

In the case at bar it is not sought to establish such a trust as 
against the holder of the légal title, who is Kupferle; but the bank 
seeks to enforce an équitable mortgage, evidenced by a deed abso- 
lute on its face, to a grantee who confesses that he holds the légal 
title merely as trustée for the bank to secure the payment of debts 
due to the bank from the street-railway company, and he does not 
plead the statute of frauds. He waives it, and no one else can plead 
it. Wood, St. Frauds, p. 878. 

If the conveyance to Kupferle was a valid conveyance, paroi proof 
is admissible to show that, although the deed is on its face abso- 
lute, yet it was executed by the grantors and accepted by the gran- 
tee for the purpose of holding the lands conveyed as security for 
debts due from the grantors or their cestui que trust to the grantee 
or others for whom he was acting. Peugh v. Davis, 96 U. S. 332, 
24 L. Ed. 775; Brick v. Brick, 98 U. S. 514, 25 L. Ed. 256. If any 
person has the right to plead the statute of frauds in this case, it 
would be Kupferle, and not the défendant. 

As it is conceded that Allis, Bradford, and Johnson held the naked 
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légal tîtle to the lands for the sireet-railway company, who paid the 
purciiase monêy, was a conveyance from thèse trustées, without the 
written consent or authority of the beneficiary, valid? If the convey- 
ances had been made by thèse palmes for considérations paid to them 
individnally, then there can be no doubt but that they would be void, 
as Kupferle, as well as the bank, had full notice that the true owner 
of the property was the street-railway company, and that his grantors 
only iield l|ie naked légal title for the use of the street-railway com- 
pany, Had the deeds to AUis, Bradford, and Johnson shown on their 
face that they only held as trustées for the street-railway company, 
then under the statute of uses, which is in force, in this state, the 
légal and équitable title would hâve been merged in favor of the 
usée, the street-railway company, but, as the usée was not named in 
the deeds, the statute of uses does not apply. 

The conveyances to Kupferle now sought to be foreclosed as 
équitable mortgages were solely îçr the beneflt of the street-railway 
company. The money due the bank was loaned to the street-railway 
company, the extensions were granted to it on the faitix of thèse con- 
veyances, and new loans made to the street-railway company in reli- 
ance uppn. the security suppôsed to be possessed by the bank by rea- 
son of thèse Conteyanceà 

Notwitljstanding the statute of frauds, a deposit of title deeds by 
the owner of an estate, either for the purpose of securing a debt al- 
ready due, or a sum of money advanced at the time the deposit is 
made, opérâtes as an équitable mortgage, and paroi évidence to show 
the object of the deposit is admissible. Wood, St. Frauds, § 240; 
Browne, Bt. Frauds, § 62. 

WithôHt discussing the powers exercised by AUis with the full 
knowlédgé and consent of the board of directors of the street-railway 
company, a court of equity will not suffer a f raud to be perpetrated. 
The street-railway company received the entire considération, and to 
permit itûow to repudiatè the acts of the person whom it held out to 
the world as çlothed with full authority, without returning the 
money recpived by it, would be, to.say the least, inéquitable. This 
is not the ol)ject of the statute of frauds. In the language of Lord 
Hardwicke: "The statute of frauds should never be understood to 
protect fraud, and therefore, whenevet* a case is infected with fraud, 
the court Wîll not sufler the statute to protect it," Beech v. Kenne- 
gal, 1 Ves. 125. Nor doéë it matter that the street-railway company 
is now in thé hands of receivers, for they took the assets in trust 
for creditors, not for value and without notice, but subject to ail 
the claims and défenses that might hâve been interposed against the 
corporation, 'Tîiëir rights in the property of the corporation which 
came into their possession are no greater than thpse which the in- 
solvent corporation possessed. Scott v. Armstrong, X46 U. S. 499- 
507, 13 Sub. Çt. 148, 36 L. Ed. 1059; Bank v. Yardley, 163 U. S. 634- 
653, 17 Sup. et. 4â9, 41 L. Ed. 855. 

Complainant is entitled to a decreè of foreclosure, and as the proi)- 
erty has beèn Sold in pursuance of an interlocutory decree entered 
by consent of parties, and the proceeds, less the amount due the re- 
ceiver of the street-railway company for moneys advanced for taxes, 
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etc., deposited in fhe registry of the court, and as this sum îs much 
less than the amount due complainant, and no personal judgment is 
asked in this proceeding, the decree may be that the sum in the 
registry of the court be paid over to complainant, if the parties will 
consent to such a decree, the consent to be without préjudice to the 
rights of the parties to appeal from any other part of the decree; 
but, if the parties will not agrée to that, there will be a référence to 
the master to ascertain the amounts due the complainant from the 
street-railway company. 



SMALL V. PETBRS et al. 

(Circuit Court, W. D. Michigan, S. D. October 22, 1900.) 

Bquitt— Efpect of Voluntaht Dismissai.— Cross Bill for Affirmative Rb- 

LIEF. 

Where a eross blU sets up new matter founded upon the same trans- 
action, not by TV'ay of défense, but as ground for affirmative relief,— as 
where. In a suit for the spécifie enforcement of a eontract, the défend- 
ant, by a cross bill, allèges facts whlch would entitle him to a rescis- 
sion of the eontract, and the rétention and enforcement of a lien upon 
property in his hands, for which he prays,— a voluntary dismissai of the 
original bill does not carry with it the cross bill. 

In Equity. On motion by complainant for leave to dismiss his bill. 

J. F. Hilscher and John S. Cooper (George Clapperton, of counsel), 
for complainant. 
Knappen & Kleinhans, for défendants. 

SEVEEENS, Circuit Judge. The bill in this case was filed for the 
purpose of obtaining the spécifie performance of a eontract alleged 
to haTe been made between complainant and défendant Kichard G. 
Peters, whereby in considération of the transfer by complainant to 
that défendant of certain securities, amounting in par value to the 
sum of $37,000, the said Peters agreed to convey to the complainant 
37,000 acres of timbered lands in the state of Alabama, and also 
agreed to loan to the complainant the sum of |10,000, for which a 
note was to be given, and of this sum said complainant was to draw 
such partial amounts at varions times as he should require. A deed 
for the lands was to be executed by Peters, and deposited with a bank 
named in the agreement, to be retained by said bank until the money 
loan should be fully paid. The bill allèges further that the note was 
given, and the |10,000 received upon the loan, in accordance with the 
eontract, but that the title to several thousand acres of the land 
turned ont to be not in Peters, and that, as to some thousand acres 
besides, his title was defective. It is charged that the défendant, 
theref ore, was unable to make a good title to the part of the land con- 
tracted to be conveyed. Spécifie performance of the agreement was 
prayed for that part of the lands, the title to which was not defective; 
that complainant's note might be decreed to be delivered up and can- 
celed, or that an account should be taken for the purpose of ascer- 
taining to what part of the land Peters had not a merchantable title, 
104 F.— 26 
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and tliat,,^s to so much thereof, Peiters shoiild be decreed to pay th.e 
cotqplftiiiàpt tfue value, estimated at $1 per acre; and tl^t the amoimt 
berae^u^ed from the promissoK?;D<ïte,—tlie balancé ^ereof to be 
paid tô CQmplaiiiant, To this bilj Peters flled an answer admitting 
the confract, but denying that he had not a good, merchantable title 
to any part of the lands. The ans\ver then proceeds to statë that the 
contract was entered into on defendant's part in conséquence of 
fraud and deceit of complainant iiji representing to Peters that the 
securities were of full face value, amounting to the sum of |37,000, 
and that the obligors in thèse securities were solvent and responsible, 
and that the interest thereon had bèen kept paid, and divers other 
facts and circumstances in support of his gênerai allégations of false- 
hood and deceit; that Peters relied upon the truth of thèse repré- 
sentations, which tumed out to be whoUy false; and that the securi- 
ties were, with the exception of the snlaller one, amounting to about 
$5,000, wholly worthJess. With this answer the défendant Peters 
flled a cross bill against complainant and certain other parties, citi- 
zens of other gtates than that of Peters, setting ùp substantially the 
aflanpa,t|ive niatter stated in his answer. It should be further stated 
that in the; answer and cross bill it was averred that the complainant 
had takèb possession of the lands, or some parts thereof, and had sold 
off the tiïnber standing thereon. Other matters are averred and al- 
leged in the answer and cross bill, which need not, for the purposes 
of this motion, be detailed. The cross bill prayed that the contract 
might be decreed to be resdnded, and the défendants therein should 
be decreed to hâve no interest or claim in the lands; tha;t the défend- 
ant in the cross bill, Small, should be decreed to pay the complainant 
the amount of the |10,000 loan and certain other items; that com- 
plainant should be decfeed to hâve a lien upon the securities in his 
hands top^e amount of îthe loan; and that they might be sold for the 
purpose of satjsfying such lien if the amount found due the complain- 
ant should not be paid. , 

Upon the fiiing of the answer and cross bill the complainant made 
this motion for leave to dismiss his bill upon pay ment pf costs, and 
upon argument it has been contended that the effect of the entry of 
such an order as prayed would be to dismiss the cross bill also. It is 
theref ore inf ei:red that tJie object of the motion is to dispose of the 
suit altogethçr, It may be that the complainant is entitled to hâve 
such an order as he asks, but it is doubtful whether the complainant 
would ask for the order, ewept upon the understanding that the cross 
bill would also be dismissed, and that this would bring the whole of 
the litigation between the parties to an end. It is undoubtedly the 
gênerai rule that the complainant ïnay dismiss his bill, upon payment 
of costs, at any time before the défendant has obtained any right, by 
the decree or some order of the court, or otherwise, of which it would 
be inéquitable to deprive him, and, in case the défendant has filed a 
cross bill which brings forward new matter merely défensive in its 
character, thé coi^iplainant still has the right to an order dismissing 
his cross bill upon payment of the costs; the other circumstances 
being as aboyé stated. But where the cross bill allèges new matter 
as a distinct ground for relief, and is founded upon the same transac- 



SMALL V. PETERS. 403 

tion, in respect of whicli he is entitled to affirmative relief, tlie rule is 
otherwise. In that state of the case the complainant in the cross 
bill, upoQ the flling thereof, may hâve the right in that suit to pro- 
ceed and obtain the relief to which he may be entitled. The right of 
the original complainant to dismiss the suit altogethcr turns upon 
this distinction, which seems to be quite well settled by the authori- 
ties. Lowenstein v. Glidewell, 5 Dill. 325, Fed. Cas. No. 8,575, per 
Caldwell, J.; Markell v. Kasson (G. G.) 31 Fed. 104, per Brewer, J.; 
Jesup V. Railroad Go. (G. G.) 43 Fed. 483, per Harlan, J.; Gity of Dé- 
troit v. Détroit City Ry. Co. (G. G.) 55 Fed. 569, per Judges Taft and 
Swan. And it seems to be the logical séquence of the décision in 
Holgate V. Eaton, 116 U. S. 33, 6 Sup. Gt. 224, 29 L. Ed. 538. In Daw- 
son V. Amey, 40 N. J. Eq. 494, 4 Atl. 442, it was held that the com- 
plainant might hâve leave to dismiss his bill, but that the cross bill 
would be retained; citing 2 Daniell, Ch. PI. & Prac. (5th Ed.) p. 1553, 
note 3. See, also, Worrell v. Wade's Heirs, 17 lowa, 96; Story, Eq. 
PI. § 399, where it is said: 

"Thus the dismissal of the original bill carries with it the cross bill when 
the latter seeks relief by way of défense; but it Is otherwise, and relief may 
still be given upon the cross bill. where affirmative relief is sought thereby as 
to collatéral matters properly presented in connection with the matters alleged 
in the bill." 

In 5 Enc. PI. & Prac. p. 663, after stating the gênerai rule giving 
complainant the right to dismiss, it is said : 

"But when the cross bill sets up additional facts relating to the subject- 
matter, not alleged in the original bill, and asks affirmative relief against 
complainant in a matter which is the subject of the original bill in the case 
thus made, the dismissal of the original bill does not dispose of the cross bill, 
and the latter rerûains for disposition as if it had been filed as an original bill." 

And a greater number of décisions are there cited in support of 
that proposition. Among them is the case of Wickliffe v. Olay, 1 
Dana, 585, where it was held that: 

"Where the complainant seeks for spécifie performance of a contract, and 
défendant by the cross bill asks a cancellation thereol. the voluntary dismissal 
of the original blU does not carry with it the cross bill." 

The above-cited case of Gity of Détroit v. Détroit City Ry. Go. 
(G. G.) 55 Fed. 569, was a case decided in this circuit. A motion 
was there made for leave to dismiss the bill. The défendant com- 
pany had filed a cross bill alleging facts wherein it claimed the 
right to affirmative relief. The motion to dismiss was denied, and 
Judge Taft, in delivering the opinion of the court, rested the déci- 
sion not so much upon the distinction above stated, apparently, as 
upon the fact that under the circumstances of the case the défend- 
ant would be prejudiced if it could not proceed in that case for the 
relief prayed by its cross bill, in that the uncertainty of its position 
respecting certain franchises granted to it by the city put to hazard 
its opérations thereunder. In the présent case the nature of the 
property involved is such that there should be an early détermina- 
tion of the rights of the parties therein, and it is probably a fair 
matter for considération that the dismissal of the cross bill would 
compel the complainant therein to go to a distinct jurisdiction for 
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the purpose of obtaîning a judicîal détermination of his rights. The 
property upon which he seeks to f asten a lien is now in his hands. The 
complainant in the original bill is a citizen and résident of the state 
of Minnesota. The cross complainant has lawfuUy obtained the 
right to file his cross bill, and it is easy to see that he would be 
prejudiced if the right to prosecute it is denied. But I do not think 
it is necessary to rest the présent décision of the court upon thèse 
peculiar considérations. It is sufiScient to rest the décision upon 
the ground pfeviously stated. The complainant places much reli- 
ance upon the language employed by Mr. Justice Wood in the case 
of Chicago & A. R. Co. v. Union Eolling-Mill Co., 109 U. S. 702, 3 
Sup. et. 594, 27 L. Ed. 1081, where, in delivering the opinion of the 
court, at page 713, 109 U. S., page 601, 3 Sup. Ct., and page 1085, 27 
L. Ed., he says: 

"It may be eonceded that, when an original MU is dismissed before final 
hearlng, a cross bill flied by a défendant fa,lls with It It may also be eon- 
ceded that as a gênerai rule the complainant in an original bill has the right 
at any time, upon payment of costs, to dismiss his bill. But this latter rule 
is subject to a distinct and well-settled exception, yiz. that after the decree, 
whether final or Interlocutory, has been made by which the rights of a party 
défendant hâve been adjudicated, or isueh proceedings hâve been talien as enti- 
tle the défendant to a decree, the complainant will not be allowed to dismlss 
his bill wlthout the consent of the défendant" 

But it would seem that the concession there made was rather for 
the sake of the argument than as a positive détermination, and at 
ail events it is in no wise inconsistent with what was said that 
other exceptions than that stated Would take the case out of the 
gênerai rule. I do not, therefore, think that the présent décision is 
at ail in conflict with what was held in the case referred to. As- 
suming as I must that the complainant does not seek an order dis- 
missing his bill, but leaving the cross bill standing, the motion will 
be denied. 



NOETH AMBRIOAN EXPLORATION CO., Limited, et al. v. ADAMS et al. 

(Otecult Court of Appeals, Eighth Otecult October 15, 1900.) 

No. 1,384. 

1. Watbr RtGHT— Abandonmbnt. 

The abandonment of the right to dlvért and use the waters of a stream 
Is not différent In Its character from the renunciatlon of any other right 
which Is asserted and waintained by its use. 

3. Samb— BjçPBBSB— Impmkd. 

Abandonment is elther express or Implled. It may be efCected by a 
plain déclaration of An Intention to abandon. It may be inferred from 
aets or ÎSallures to act se inconsistent with an intention to retaln and 
assert thé right that the unprejudiced mind is convinced of the renuneia- 
tion. 

8. FiNDiNct OF ChanokiiLor Peevailb wherb Tkstimony is Evbnly Balancbd. 
Where the chancellor has considered confllcting évidence, and made 
his flnding and decree thereon, they must be taisen to be presumptlvely 
correct, and will not'be disturbed unless an obvions error has intervened 
in the application of the law, or some serious mistake has been made In 
the considération of the évidence. 
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4. CONVETANCE OF MiLL SiTB CARRIKS ApPDRTKÎTANT WATBH RtGHT. 

A deed of a mill site, without spécifie mention of a rigbt to dlvert 
water from a stream and to use it to operate a mill which has been used 
thereon, ccnyeys the water right as an appurtenance to the mill site, in 
the absence of any réservation of It, of any conyeyance of It to another, 
or any other évidence tliat the grantor did not intend to part with It. 

5. Watbr Right Appuetenaîît to Site on Which It is Used. 

A water riglit used upon a mill site to treat ore extracted from a 
mining claim, and brougbt to the mill site for treatment, is not appar- 
tenant to the mining claim, but to the mill site. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Charles J. Hughes, Jr., for appellants, 
H. M. Hogg, for appellees. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge. This appeal challenges a decree of 
the circuit court which perpetually enjoins the North American Ex- 
ploration Cbmpany, Limited, Ernest Thalman, and Hamilton F. 
Kean, the appellants, from diverting the waters of Bear creek so 
as to prevent the same from flowing freely to the extent necessary, 
not exceeding 180 miner's inches, for the lawful uses and purposes 
of the appellees, Alva Adams, Frank Adams, W. H. Trout, and 
George Holmes, co-partners doing business as the Chief Mining & 
Milling Company, in carrying on upon their mill site their concen- 
trating plant and mill for the réduction of ores and for the opér- 
ation of their mines. The appellants allège that this decree is er- 
roneous for three reasons : (1) Because, while they concède that the 
grantors of the appellees flrst diverted and appropriated the water 
of this creek to a bénéficiai use in 1886, and thereby obtained the 
right to so divert and use it, yet they assert that this right had 
been abandoned and lost by thèse grantors and their successors in 
interest >vhen, in 1898, the appellants diverted and used this water, 
and thereby acquired the superior right to it; (2) because the con- 
veyances of the Silver Chief mill site, to which the water was 
diverted and on which it was used in 1886, to the appellees, did 
not, in terms, convey the right to divert and use the water as an 
appurtenant to the mill site; and (3) because neither the appellees 
nor their grantors ever used 180 miner's inches of water, or more 
than 15 miner's inches. Thèse objections to the decree will be con- 
sidered in the order in which they hâve been stated. 

The abandonment of the right to divert and use the waters of a 
stream is not différent in its nature or character from the renunci- 
ation of any other right which is asserted and maintained by its 
use. It may be express or implied. It may be effected by a plain 
déclaration of an intention to abandon it, and it may be inferred 
from acts or failures to act so inconsistent with an intention to 
retain it that the unprejudiced mind is convinced of the renunci- 
ation. In the case in hand there was no express déclaration of a 
surrender of the right which the grantors of the appellees acquired 
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in 1886, and the issue of abandonment resolved îtself into a ques- 
tion pf fact, to be determined by the course of action which the 
parties pnrsaed and the circumstances surrounding them as they 
were developed in the évidence. The facts material to this ques- 
tion which the évidence established were theSe: The waters of 
Bear creek, at the place vphere this controversy arose, run in a 
northerly direction. On its easterly side lie the Silver Chief mining 
claim and the Silver Chief mill site, which are owned by the ap- 
pellees, with the exception of one acre of the mill site, upon which 
the mill was not situated, and to which no water was ever diverted. 
This acre is owned by two of the appellants. On the west side of 
the creek are the Nellie mining claim and the Nellie mill site, 
which are owned by the appellants. In 1886 and 1887 ail thèse 
claims and mill sites were in the possession of the same claimants 
who built a mill on the Silver Qhief mill site, and used it to re- 
duce ore which they took from the Nellie mining claim, and brought 
to the mill on a tramway. For the purpose of operating this mill, 
they diVferted the waters from Bear creek by means of a ditch and 
a pipe line, conducted it to the Silver Chief mUl site, and there 
used it in their mill for the purpose of milling ore and producing 
power. It was conceded at the hearing and upon this argument 
that thèse acts gave to the owners of this property an established 
right iû 1886 and 1887 to perpetually divert and use the waters of 
this creek to the extent and for the purposes for which they were 
used in the years 1886 and 1887. The opération of the mill proved 
to be unprofltable, and it was not continued. After its opération 
ceased the owners loaned the wheel and sold the pipe which was 
used to conduct the water to the mill, and in the year 1897 a snow- 
slide swept the mill away. iDuring thèse years from 1886 to 1897 
the waters of the creek do not seem to hâve been claimed or used 
by others, and there was testimony that in the years 1896 and 
1897 the owners of the Silver Chief mill site turned the waters of 
the creek into their ditch, although it does not appear that they 
used it for any bénéficiai purpose. In September, 1896, the appel- 
lees filed a notice of their claim to the right to divert and use the 
water of Bear Creek through the old ditch, under the statute. In 
May, 1898, the appellees commenced to construct a mill on the 
site of the old mill upôn the Silver Chief mill site, to clear out 
their ditch, and to build a pipe line to conduct the water over its 
old course to their mill site, and in the year 1898 they had com- 
pleted their mill, and commenced to use the water through this 
ditch and pipe line to operate it. 

The appellants' claim to a superior right to this water rests upon 
thèse facts: On August 28, 1896, their grantor located a ditch and 
water right to divert 500 miner's înches of the waters of this creek 
at a point above the point of diversion of the appellees, and con- 
structed a ditch 200 feet long, and led a portion of the water of 
the creek into this ditch, but did not apply it to any bénéficiai use. 
In April, 1898, the appellants commenced to dig a ditch from this 
point of diversion, to lay a pipe line to the Nellie mill site, and 
to construct a power house thereon to generate electricity to light 
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the Nellie mine. Ttey constructed their power house, and first ac- 
ually applied the waters of the creek to a bénéficiai use about 
three months after the appellees, in July, 1898, used it to operate 
their mill. The uncontradicted testimony of the witnesses was that 
the right to divert and use water upon a mill site was of very great 
value, while a mill site without the right to divert and use water 
upon it was practically valueless. The successive owners of the 
Silver Chief mill site testified that they ne ver had any intention 
of abandoning the water right which they acquired in 1886. 

There may be grave doubt whether or not the appellants could 
maintain a superior right to the diversion of the waters of this 
creek, even if it should be held that the appellees or their grantors 
had abandoned the right which they acquired in 1886. The ditch 
which the grantor of the appellants dug, and the diversion which he 
made of the waters of this creek in 1896, was on the east side of 
the stream, and he did not apply thèse waters to any useful purpose. 
Before the appellants commenced to construct the ditch and pipe 
line which they are now using, the appellees had flled a notice of 
their claim in September, 1896. Before the appellants had actually 
used any of the waters for any bénéficiai purpose, the appellees had 
constructed their new mill, had led the waters of the creek through 
the old ditch to their mill site, and had been using it for three 
months for the purpose of operating their mill. Upon this state of 
facts the equity of the appellants is not very persuasive. But be- 
fore they can reach a considération of thèse questions they must 
bear the burden of clearly establishing that the appellees or their 
grantors abandoned the right which they acquired in 1886 to divert 
the waters of this creek and use them upon their mill site. It may 
be conceded that the évidence in this case is so evenly balanced 
that a finding of abandonment would not be disturbed. The long 
period of 11 years during which the right to this water was not 
used, the loaning of the mill wheel, the sale of the pipe in the pipe 
line, the silence and inaction of the appellees and their grantors, 
might warrant such a conclusion. But this record is far from bar- 
ren of compétent and persuasive évidence which might well lead 
to an opposite finding. The facts that the Silver Chief mill site 
without the water right was valueless; that with it it was worth 
thousands of dollars; that during the time when this right was not 
exercised no one claimed to disturb or supersede it; that the old 
mill stood until swept away by the snow in 1897; that in the years 
1896 and 1897 its owners tumed the waters of the creek into the old 
ditch and permitted them to flow there; that they testify that they 
never intended to abandon their water right; and the very persuasive 
considération that the voluntary renunciation of valuable rights of 
property is contrary to the ordinary course of human action, — fur- 
nish ample warrant for the conclusion that the right to divert and 
use this water acquired in 1886 never was abandoned, either by the 
appellees or by their predecessors in interest. This was the conclu- 
sion reached by the court below after a careful considération of ail 
this évidence. It is settled by the repeated décisions of the suprême 
court and of this court that where the chancelier has considered 
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conflicting évidence, and made Ms finding and decree tkereon, they 
mtiàt be tftken to be presumptively correct, and unless an obvions 
errar bas Infepyened in tbe application of the law, or some serious 
or important Tnistake bas been made in tbe considération of tbe 
evidetce, the flndings sbould not be disturbed. Mann v. Bank, 8& 
Fed. 51, 53, 29 0. 0. A. 547, 549, 57 U. S. App. 634, 637; Tilghman 
V. Proctor, 135 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664; Kimberly 
v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764; Furrer v. Fer- 
ris, 145 U. S. 132, 134, 12 Sup..Ct. 821, 36 L. Ed. 649; Warren v. 
Burt, 58 Fed. 101, 106, 7 C. C. A. 105^ 110, 12 U. S. App. 591, 600; 
Plow COi V. Oarson, 72 Fed. 387, 388, 18 C. C. A. 606, 607, 36 U. 
S. App. 448, 456; Trust Co. v. McClure, 78 Fed. 209, 210, 24 C. C. 
A. 64, 65, 49 U. S. App. 43, 46. Tbe évidence of abandonment is 
not so clear and convincing in tbis case as to warrant a reversai of 
the conclusion of tbe circuit court that it was not establisbed. 

Tbe appellants dérive their title to tbe Nellie mining claim, tbe 
Nellie m!ill site, and one of the fivé acres wbicb constitute tbe Silver 
Obief mill site by varions mesne conveyànces from the same parties 
from whom tbe appellees dérive their title to the Silver Cbief min- 
ing claim, and ail of the Silver Cbief mill site except the acre owned 
by two of the appellants. The old mil! built, in 1886, was on that 
portion of the Silver Cbief mill site owned by the appellees. The 
new mill wbicb has been constructed^ and which is now operated by 
the appellees, is upon the site of the old one. The water right ac- 
quired in 1886 was used in the old mill in 1886 and 1887 to f umisb 
power and to mill ore whidi had been extracted from tbe Nellie 
mining claim. Tbis watèr right is not specifically mentioned or de- 
Bcribed in any of tbe conveyànces, and counsel for tbe appellants 
argue that it was appurtenant to tbe Nellie mining claim, and passed 
to the appellants by the conveyaUce of that claini, and that, if it did 
not pasB to tbem, it remained vested in the former owners. It is 
difflcult to perceive how the right to divert, conduct to, and use wa- 
ter in a mill which is used to reduce ore is any more an appurte- 
nance of tbe mine from which tbe ore is extracted than tbe right to 
divert and use it in a mill which is used to grind corn is appurte- 
nant to the fleld where tbe corn grëw. The position that tbis water 
right was aK>urtenant to or passed witb the Nellie mining claim, 
because it was used to reduce ore extracted from it and treated in 
a mill on other property, flnds no support in reason or authority. 
Tuming to tbe other contention of counSel for appellant, it is con- 
ceded that a water right may be reserved from a conveyance of the 
mill or site on wbicb it was exercised, and that it may be conveyed 
without or witb the mill feite. Wbetber or not it passes by a con- 
veyance of tbe mill or mill site on which it was used dépends upon 
the intention of the parties to the conveyance. In tbis case the old 
mill was standing when many of tbe conveyànces of the mill site 
under which the appellees hold were made. The old ditch was there. 
The mill and site without the water right were worthless, while with 
it they were of considérable value. Tbe grantôrs in the varions 
conveyànces of the mill abd itS site did not reserve the water right 
which had been exercised upon tbem, nor bave they ever conveyed 
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it to others, claimed it themselves, or otherwise evidenced tkeir 
intention that it should not pass by their deeds. The inference is 
irrésistible that tbey intended to and did convey it as an appurte- 
nance of the mUl site. 

A deed of a mill site and mill upon which a right to divert water 
from a stream and to use it to operate a mill bas been exercised 
conveys the water right as an appurtenance to the mill, in the ab- 
sence of any réservation of it, of any conveyance of it to another, 
and of any other évidence that the grantor did not intend to con- 
vey it. 

The third objection to the decree is that it is too broad; that 
it permits the appellees to use 180 miner's inches of water per sec- 
ond, when neither they nor their grantors ever hâve used more than 
15 miner's inches. There are two reasons why this objection is un- 
tenable. In the first place, there is évidence that the owners of the 
Silver Chief mill site used, in 1886, ail the water that would dis- 
charge itself through an aperture 8 inches in diameter under a head 
of 165 feet to drive their mill wheel, and ail that would discharge 
from an opening 2 inches in diameter under a pressui-e of 20 feet 
fall to mill their ore, and this was much more than 15 miner's inches 
-per second. In the second place, if, as appellants claim, the appel- 
lees hâve not used, and cannot beneflcially use, in the opération of 
their mill and mines, more than 15 miner's inches, then the decree 
allows them to use no more; for the injunction against the appel- 
lants only enjoins them from preventing the flow of such an amount 
of water to the appellants' mill, not exceeding 180 miner's inches, 
as is neeessary to operate their concentrating plant, mill, and mines. 
The real issue tendered by the pleadings in this case was the priority 
of right to the use of the water of tbis creek, and not the quantity 
wbich the appellants were entitled to use, and the testimony upon 
the latter question is not of that clear and convincing character 
whicb calls for a modification of the decree which the chancellor 
bas rendered, and it is affirmed. 
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MAXWELL V. SAMB. 

;Oircult Court of Appeals, Ninth Circuit October 1, 1900.) 

No. 562. 

1. Plbdgbs— Vaudity of Sale— Fraud and Collusion. 

A pledgee of the bonds of a street-railroad company, seeuring notes 
given by the owners of the stock of the company amountlng to something 
more than half the face value of such bonds, sold the same at public 
sale, after due notice to ail parties interested; the malcers of the notes 
and the company having become insolvent and made default in the pay- 
ment of Interest. At the sale ttie bonds were purchased by a bank, 
whieh had acquired other claims against the company, for about $5,000 
less than the amount due on the notes secured. This sum the bank also 
paid, taking an assignment of the notes. By a previous arrangement, 
the bank, which was of good flnaneial standing, borrowed from the 
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pledgee somethlng over 90 per cent, of the amount It paid for the bonds, 
: gWng Its owfltnote therefor, secured by a pledge of the same bonds. The 
direct testlmony of the parties showed without contradiction that the 
pledgee had ho Interest, direct or indirect, in the purchase of the bonds 
at the sale, and that Its only purpose in asslsting the purchaser by a loan 
*wfàs to obtain part payment of Its debt, and the substitution ôf a solvant 
for an insolvent debtor for the remalnder. ffeW that. In view of sueh 
évidence, the facts were not sufflclent to impeach the good falth of the 
sale, and to warrant the court. In a suit to foreclose the mortgage secur- 
Ing the bonds, in disregarding It as fraudulent, and llmlting the recov- 
ery to the amount of the original debt, to whlch such bonds were col- 
latéral. 

2. Same-t'Conditions op Salb. 

The dellvery by a corporation of Its bonds to a thlrd person for the 
express purpose of enabling him to pledge the same as se.curlty for a 
loan to be obtalned for the beneflt of the corporation earrles with it im- 
plled àuthorlty to make the hypotheeatlon on the terms usual in such 
cases as to the manner of selllng the bonds In case of default in payment 
of the debt. 

8. Same— Law GovBKNiNa. 

Where bonds are pledged In another state from that In which the debt- 
or résides to secure notes there payable, the law of such state governs as 
to the sale of the securlty. 

4. Same— MuTtTÀL Mistake. 

A mntual mistake by which bonds separately pledged to secure two 
différent notes to the same créditer are applied in. each case to the wrong 
note is Immaterial, and does not aflect the validity of ■ the pledges, where, 
on a sale of the bonds, those constituting the separate pledges do not 
in elther case realize enough to pay the smaller note. 

Appeal from the Circuit Cîourt of the United States for the Dis- 
trict of Oregon. 
For former opinion, see 95 Fed. 13. 

Ealph E. Moody, Ctotton, Teal & Minor, and W. S. Goodfellow, 
for appellants, 
Zera Snow and W. A. Cleland, for appellees. 

Before GILBEKT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The défendant East Side Railway Company 
is a corporation organized by G-. A. and James Steel for the purpose 
of building and operating certain lines of railway and street rail- 
way in and about Portiand, Or. G. A- Steel became its président 
and James Steel its vice président, treasurer, and gênerai manager. 
Each of them was a director of the corporation, the only other direct- 
or being John B. Cleland, who was also its secretary, and who held 
but one share of the stock of the corporation, and that only to qualify 
him as director. Indeed, it appears that at ail the times herein 
mentioned tlie two Steels were the real owners of ail of the stock 
of the railway company, 100 shares of which, however, were hypothe- 
cated by them as securlty for an indebtedness to the Bank of British 
Oolumbia, and for that purpose stood in the name of George Good 
as trustée, whose proxy, however, James Steel held. It appears 
that the company built at least some of the lines of railway for which 
it was organized, and acquired various rights of way, rolling stock, 
power house, and other necessary and appurtenant property. Under 
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résolution of its board of directors, 250 bonds of tlie par value of 
$1,000 each. were autliorized to be issued, secured by a mortgage on 
its property, executed to the Security Savings & Trust Company of 
Portland as trustée, for the beneflt of the holders of the bonds. One 
hundred and twenty-flve only of those bonds were issued, and they 
were issued and delivered to G. A. and James Steel, who pledged 
them to the German Savings & Loan Society of San Francisco, Cal., 
as security for money borrowed by them from that bank at différ- 
ent times, and aggregating about $83,000. The case shows that 
this money was used by the Steels in and about the building up and 
opération of the Unes of railway mentioned, and that, more money 
being needed for that purxwse, the directors of the Company adopted 
a resolution providing for tlae issuance of 300 bonds of the par 
value of |1,000 each, to be secured by a mortgage upon ail of the 
property of the company to the Security Savings & Trust Company 
of Portland as, trustée, to be used in replacing the bonds of the flrst 
issue so far as necessary, and the remainder in securing additional 
money. In pursuance of that resolution, 300 bonds, numbered, re- 
spectively, from 1 to 300, both inclusive, were issued on March 1, 
1893, secured by a mortgage on ail of the property of the company 
to the Savings & Trust Company as trustée. Thèse bonds were cer- 
tifled by the trustée, and delivered to the railway company. Of 
them, 125, numbered from 1 to 125, both inclusive, were delivered 
to James and O. A. Steel in lieu of the 125 bonds of the first issue 
thereupon surrendered and canceled, and bonds numbered from 131 
to 153, both inclusive, were, also for value, delivered to James 
and G. A. Steel, and bonds numbered 126 to 130, both inclusive, were, 
for value, delivered to Eva P. Steel, who thereaf ter authorized James 
and G. A. Steel to pledge them to the German Savings & Loan So- 
ciety of San Francisco, as hereinafter stated. The findings of the 
court below are to the effect that the remaining bonds of the last- 
mentioned issue, numbered from 154 to 300, both inclusive, "were 
by the East Side Eailway Company delivered to James Steel and G. 
A. Steel, with authority and for the sole purpose of permitting the 
pledge of the same as security for the loan of $80,000 made in their 
names for the beneflt of the East Side Railway Company." By 
each of the 300 bonds the railway company promised to pay to the 
bearer, or, in case the bond should be registered, then to the regis- 
tered owner thereof, the sum of $1,000 in United States gold coin of 
the then standard weight and flneness, at the office of the trustée 
in the city of Portland on the Ist day of March, 1923, together with 
interest thereon at the rate of 6 per cent, per annum, payable semi- 
annually, in like gold coin, on the Ist days of March and Septem- 
ber in each year, on the présentation and surrender of the respective 
interest coupons annexed to the bonds, and to pay the same at 
the office of the Security Savings & Trust Company in Portland. 
The mortgage securing the bonds was duly recorded in the office of 
the county recorder of the county in which the property was situ- 
ated. In addition to the then existing indebtedness of $83,000 due 
from the Steels to the German Savings & Loan Society, that bank- 
ing institution agreed to, and did, on April 1, 1893, loan them $80,000. 
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The old îndebtedness was on that day evidenced by a new note exe- 
cnted by O. A. and James Steel for |83,000, with. interest thereon 
at the rate of 7 per cent, per annum,, payable monthly; and for the 
additional loan of $80,000, at like interest, they also executed their 
promissory note, bearing the same rate of interest. As security 
for the payment of thèse notes, both of which were made payable 
in San i^ancisco, Cal., the Steels, by instruments in writing, pledged 
ail of thé 300 bonds issued by the East Side Bailway Company. ïhe 
flndings of the court below are to the effect that the intention of 
the parties M'as that the bonds numbered from 1 to 153, both inclu- 
sive, should be given and held as security for the |83,000 note, and 
that the bonds numbered from 154 to 300, both inclusive, should 
be given and held as security for the $80,000 note, but that by mu- 
tual miètake of the parties the reverse occurred. Each of the con- 
tracts of pledge appointed the Savings & Loan Society attomey in 
fact of the pledgor, with power of substitution, and the pledgee 
was thereby instructed, directed, and authorized to sell at any time, 
with or without notice, at its option, and without any demand upon 
the debtor for payment or increase of security, the whole or any 
part of the security, and to sell the same either at public or private 
sale, at its discrétion, and to deliver the same to the purchaser or 
purchasers thereof; but the flndings are to the effect that there 
was no express authority given by the East Side Railway Company 
to the Steels to insert those provisions in the contract of the pledge. 
In November, 1893, the railway company was indebted to the North- 
west General Electric Company in the sum of $87,639.95 for goods, 
wares, and machinery sold and delivered, for which, on the 9th day 
of that month, the railway company executed to the electric com- 
pany its promissory note for the sum mentioned, with interest; and 
on the same day the railway company executed to the Commercial 
National Bank of Portland, Or., its promissory note for $29,289.37, 
with interest, for money theretofore loaned by that bank to it. Ou 
the same day the railway company executed to the electric com- 
pany a mortgage upon ail of its property for the security of the 
two last-mentioned notes and for the purpose of securing payment 
to the electric company of "any and ail sums of money which might 
thereafter become due to it from the said railway company, not ex- 
ceeding $25,000 in ail, for apparatus, machinery, equipment, mate- 
rials, and supplies" which the electric company might thereafter 
furnish to the railway company. The railway company was also 
indebted to various other persons and firms in varions sums of money, 
upon some of which claims suits were thereafter brought, and the 
property of the railway company attached. Thereupon, and on the 
8th day of December, 1893, the electric company commenced the 
présent suit for the foreclosure of the second mortgage upon the 
property in question, namely, the mortgage executed November 9, 
1893, making parties défendant thereto the East Side Eailway Com- 
pany and the unsecured creditors mentioned, but not making a party 
thereto the flrst mortgagee, namely, the Security Savings & Trust 
Company of Portland. Upon the commencement of the suit the 
court appointed a receiver of ail of the property of the défendant 
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railway company, who qualified as such receiver, and took possession 
of tlieproperty, and continued to hold and operate it. Being with- 
out means to defray the expense of doing so, the receiver was, by 
an order of tlie court, authorized to issue receiver's certificates for 
the necessary money, which was done from time to time, and whicli 
were made a lien upon the property paramount to the lien of the 
mortgage. For some time the Steels paid the interest upon the 
eighty-three and the eighty thousand dollar notes, respectively, exe- 
cuted by them to the German Savings & Loan Society, and received 
a surrender of the appropriate interest coupons attached to the re- 
spective bonds. After a while they became unable to pay the inter- 
est, and the German Savings & Loan Society wanted the payment 
of both principal and interest. The Steels were making efforts in sev- 
eral directions to raise the money. Among others, they asked, in 
July, 1897, the banking corporation of Morris & Whitehead, of Port- 
land, to purchase the bonds of the East Side Eailway Company; 
and at the time they fumished them a detailed statenient of the 
company's aflairs, its eamings, expenses, and business plans. The 
company's property was still in the hands of the receiver appointed 
in the suit instituted by the electric company to foreclose the sec- 
ond mortgage upon it. One of the Steels suggested to Morris the 
purchase by his ârm of the electric company's mortgage. Morris 
looked the property over, and talked favorably in respect to the 
proposition made to him by the Steels, but, without consummating 
any arrangement with them, Morris & Whitehead, on March 31, 
1898, purchased of the electric company its mortgage, and were 
thereupon substituted as parties complainant in the suit. In the 
meantime the Steels, continuing to be unable to pay the principal 
or interest due on the eighty-three and eighty thousand dollar notes, 
respectively, entered into an agreement in writing on the 7th day 
of May, 1897, with the Savings & Loan Society, whereby the rate 
of interest upon those notes was raised to 8-| per cent, per annum 
in considération of the extension of the time of payment thereof. 
Time ran on, and the Steels were still unable to pay either principal 
or interest, and the Savings & Loan Society became desirous of col- 
lecting the amount of its loans. What it did was this: It as- 
signed, on April 26, 1898, the two overdue notes and the bonds se- 
curing the same to one Albert Meyer. On the next day Meyer caused 
to be mailed to the Steels, the East Side Railway Company, and its 
various creditors a demand of payment of the notes, and notice 
of public sale of the bonds to take place at 11 o'clock a. m. of the 
llth day of May, 1898, at the main entrance to the Merchants' Ex- 
change Building on the south side of Oalifomia street, between 
Montgomery and Leidesdorff streets, in the city and county of San 
Francisco, Cal, to the highest bidder for cash in United States 
gold coin. The notice of sale was also published in a San Fran- 
cisco paper of gênerai circulation 1,3 times consecutively, commencing 
April 27, and ending May 11, 1898, and was posted in three public 
places in the city of San Francisco, and was also personally served 
by the Portland agent of the Savings & Loan Society, B. Goldsmith, 
together with a demand for the payment of the principal and interest 
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due on the notes, on the Steels, the railway company, and its varions 
creditors. No payment having beea made, the bonds were sold at 
public auction, at the time and place stated in the notice, to Mor- 
ris & Whitehead, who were the highest and only bidders therefor, 
for 1173,589. Gr. A., James, and Eva P. Steel were personally prés- 
ent at the sale. The purchasers thereupon gave Meyer their check 
for $10,000 "to bind the bargaiû," and on the same or succeeding 
day paid him the balance of the purchase price, to wit, |163,589, by 
check drawn by Wells, Fargo & Co. in favor of F. S. Morris, and by 
him indorsed to Meyer. Meyer paid the German Savings & Loan 
Society by his own check on the London & Paris American Bank, 
which was collected a day or twô after the sale. The money rep- 
resented by the Wells, Fargo & Oo.'s check was obtained upon a 
short loan from Wells, Fargo & Oo. to Morris & Whitehead, for 
which the bonds were pledged as security; and that loan was paid 
"a day or two after the sale," with money borrowed by Morris & 
Whitehead from the Grerman Savings & Loan Society upon the se- 
curity of the bonds, in pursuance of an arrangement made some days 
before thp sale. Meyer, to whom the bonds and notes had been trans- 
ferred by the German Savings & Loan Society, transferred them 
on the day of the sale to Morris & Whitehead, the purchasers thereof, 
and reassigned the notes to the Savings & Loan Society, which, on 
the' foUowing day, to wit, May 12th, assigned the notes to Morris 
& Whitehead in considération of the payment of |4,970.10, which 
sum was still due on the notes under the contract of May 7, 1897, 
providing for the increased rate of interest, after deducting the 
price for which the bonds were sold. In the meantime the Germaa 
«Savings & Loan Society and the Security Savings & Trust Company 
had been made défendants to the original bill âled herein for the 
foreclosure of the second mortgage upon the property in question, 
but neither of them had answered therein, and neither of them, nor 
the successor of the Security Savings & Trust Company, hereinafter 
mentioned, ever did answer or otherwise plead to the original bill. 
After the purchase of the bonds by Morris & Whitehead, they caused, 
under and by virtue of a provision in the mortgage securing those 
bonds, the removal of the Security Savings & Trust Company as 
trustée thereunder, and the appointment in its stead of A. L. Max- 
well as such trustée, who was substituted as défendant to the orig- 
inal bill in place of the Security Savings & Trust Company, and who, 
as such trustée, made demand for the payment of the interest upon 
the bonds which was in def ault, and, payment thereof being re- 
fused, he elected to déclare the principal of the bonds due, and gave 
due notice of such élection, having been theretofore requested so to 
do by Morris & Whitehead and the German Bank, together with the 
request that he proceed to enf orce payment thereof. Thereupon 
Maxwell filed in the suit a cross bill for the foreclosure of the flrst 
mortgage, making ail of the former parties to the suit parties thereto, 
togelier with the varions other parties. Neither G. A. nor James 
Steel was made a party to either bill, and they hâve not become 
parties to the suit in any way. 
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The principal question in the case relates to the validity of tlie 
sale of the bonds made in San Francisco. The court below held it 
invalid except to a limited extent, saying, in its opinion: 

"Tbe German Savings & Loan Society was not seeklng to realize upon its 
securities, but to effect a transfer of the title of the bonds held by it to Mor- 
ris & Whitehead. The sale, If it can be so called, was not a cash sale, as 
advertised, except as to the $10,000, whlch, when the amount involved is con- 
sidered, appears to be too small a sum to hâve operated as an Inducement for 
what was done. The debt of the Steels, except as to $4,970, was slmply trans- 
ferred to Morris & Whitehead. I am satisfied that the solveney of thèse bank- 
ers was not an inducement for the transfer. The security for the debt was 
the bonds. The German Savings & Loan Society was merely playing into 
the hands of Morris & Whitehead, and, if the former has no pecuniary share 
In the tltle derlved from the sale, yet its conduct has ail the conséquences of 
such an Interest to the debtors whose property was sold. But whether the 
pledgee may buy at his own sale is not considered. It is enough to defeat the 
sale that it was eontrived between the seller and buyer in order to get the 
pledgor's tltle at a sacrifice of his interest, with that resuit. I am of the 
opinion that the purchasers of thèse bonds are duly entitled to a decree for the 
amount of the debts for which the bonds were pledged and Interest and costs, 
and this conclusion is based upon the fact that the sale to Morris & Whitehead 
was prearranged between the parties, that it was eontrived between them as a 
means of acquiring the property pledged, and that it is immaterial whether the 
German Savings & Loan Society bave any interest in the sale or not. In 
reaching this conclusion I assume, from the earning capaeity of the railway 
as shown by what appears in the case, that the bonds hâve a value greatly in 
excess of the price bld for them at the sale. If this is so, it is unconscionable 
that the morl^agors, or, what is the same thing, the other creditors, shall lose 
this excess by the expédient of this sale, whlle some $5,000 of the original debt 
remains unsatisfled In the hands of the purchasers at the sale. If it shall 
turn out that the price bid is substantially ail that the bonds are worth, then 
the considérations upon which this decree is based will fail. In that case the 
sale could not hâve prejudiced the mortgagors and other creditors, but in that 
case the purchasers at the sale will not be prejudiced by the decree. In any 
event, they will hâve their debt and interest, whether that is sufficient to ab- 
sorb the property or not; and it is ail they are equitably entitled to hâve." 

We are unable to concur in thèse views of the court below. We 
find nothing in the record justifying the conclusion that Morris & 
Whitehead, in purchasing the bonds in question, were in any way 
acting for the German Savings & Loan Society, or that the savings 
and loan society had any interest whatever in that purchase. Those 
of the offlcers of that bank who testified in the cause testifled ex- 
plicitly that the bank had no such interest; and the circumstances 
of the case, so far from impeaching or tending to impeach that tes- 
timony, in our opinion strongly corroborate it. The bank had been 
trying for a long time to collect the loans. The borrowers had been 
unable to pay either principal or interest. Both of them, as well 
as the railway company, ail of whose stock, as has been said, they 
really owned, were insolvent, and hard pressed for money. AU of 
the property of the railway company was in the hands of a receiver 
appointed by the court, who, for lack of means to operate it, had 
been compelled to issue, under the orders of the court, receiver's 
certiflcates, which were made prior liens to the mortgage. Under 
such circumstances, what more natural than that the savings and 
loan society should be anxious to realize upon its loans, and to aid 
any one worthy of confidence found willing to buy the bonds? Mor- 
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ris 5;; ^liitehead, a Portland baafeiug corporation, had examined the 
pirqpbrtij fli the i^ailway Company^; aad no doubt satisfied itself that 
by Juclicipusf management the property conld te made.to pay. It 
was a corporation of good ânancial standing, according to the évi- 
dence in the case, and one to whiçh the bank of Wells, Fargo & Co. 
was willing to and did loan $163,^89, for the purpose pf enabling it 
to buy the bonds in question. It may be, and probably is, true that 
the bank of Wells, Fargo & Co. was assured that its loan would. be 
repaîd Within a feW days by monèy loaned to Moi^ris & Whitehead 
by thé feàvings and loan sôciety. But we see nothing illégal or 
wrong in that, if it be true. Thei savings and loan society had the 
légal and moral right to make such loan to Morris & Whitehead; 
and that it was to its interest to do so seems clear, for they paid 
on account of the purchase of the bonds |10,000 out of their own 
f unds, apd, as the amount of that purchase was 14,970.10 less than 
the amount due upon the Steel notes, they had to and did, in. order 
to acquire the notes as well as the bonds, pay to the Savings & Loan 
Society the additional |4,970.10. The resuit of the transaction, there- 
fore, was that the Savings &:Loan Society collected |14,970.10 in 
money on the eighty-three and eighty thousand dollar notes of the 
Steels, and got for the balance the note of a responsible banking 
firm, sècured by precisely the same bonds. In ail of this we see 
nothing to indicate any contrivance between the savings and loan 
society and Morris & Whitehead to acquire the pledgor's title to 
the bonds at a sacriflee of their interest; nor, indeed, anything in 
any mannel* illégal or unconscidhable. Although the contracts of 
hypothecation expressly authorized the savings and loan society to 
sell the bonds without demand of payment and without notice, and 
to make such sale either publicly or privately, Personal demand of 
payment of the amount due upoh the notes was made, and public 
and Personal notice was given to ail the parties interested of the 
sale of the bonds, and at that public sale the principal officers of 
the railway company and the real owners -of ail of its stock, as well 
as the makers of the notes and Eva P. Steel, were personally présent 
to protect their interests. They could hâve done so by paying the 
amount due upon the notes, or by flnding some one who would pay 
more for the bonds than they sold for. But nothing of the sort was 
done, and it is évident from the record that the Steels and the rail- 
way oompany were wholly unable to pay the money due to the sav- 
ings and loan society. ITie contracts of hypothecation, as has been 
said, expressly authorized the sale of the bonds either at public or 
private sale, It is contended on the part of the appel lees that, in 
80 far as concems the bonds numbered 154 to 300, both inclusive, 
claimed to hâve been the property of the railway company, such pro- 
vision in the instrument of hypothecation was unauthorized ; but 
the flndings of the court below are to the effect that the railway 
company delivered to James and G. A. Steel those bonds for the 
very purpose of pledging them as security for a loan of $80,000 to 
be made in their names for the benefit of the railway company. The 
gênerai authority to make such pledge carried with it the po\\M- 
to do ail things necessary or appropriate to the exercise of the power 
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expressly granted. There were no limitations imposed upon them, 
and in executing the contract of hypothecation in the form usual 
in such cases they were clearly within their implied powera. 
Mechem, Ag. §§ 311, 317; Le Boy v. Beard, 8 How. 451, 12 L. Ed. 
1151; Huntley v. Mathias, 90 N. C. 101; Craigiiead v. Peterson, 72 
îf. Y. 279. But, apart from tlie authority conferred by the con- 
tracta of hypothecation, the law gave the pledgee the power to sell 
the bonds pledged as security, under the circumstances disclosed by 
the record in this case. The notes, as has been said, were made 
payable in California, and therefore the law of Califomia in respect 
to the matter governs. Andrews v. Pond, 13 Pet. 78, 10 L. Ed. 61; 
Dygert v. Trust Co., 37 C. C. A. 389, 94 Fed. 913; Lee v. Selleck, 33 
]Sr. Y. 615; Tillotson v. Tillotson, 34 Conn. 355, 367; Civ. Code Cal. 
§§ 2987, 3000-3002, 3010. Sections 3000-3002, 3005, and 3006 of the 
Civil Code of Califomia are as foUows: 

"Sec. 3000. When performance of the aet for whlch a pledge is given ia 
due, In whole or In part, the pledgee may coUect what is due to hlm hy a sale 
of property pledged, subject to the rules and exceptions hereinafter pre- 
scribed. 

"Sec. 3001. Before property pledged can be sold, and after performance of 
the act for which it is security is due, the pledgee must demand performance 
thereof from the debtor, if the debtor can be found. 

"Sec. 3002. A pledgee must give actual notice to the pledgor of the time and 
place at which the property pledged will be sold, at such a reasonable time 
before the sale as will enable the pledgor to attend." 

"Sec. 3005. The sale by a pledgee, of property pledged, must be made by 
public auction, in the manner and upon the notice to the public usual at the 
place of sale, In respect to auction sales of similar property; and must be for 
the highest obtainable prlce. 

"Sec. 3006. A pledgee cannot sell any évidence of debt pledged to him, except 
the obligations of government, states, or corporations; but he may collect the 
same when due." 

The record in the case shows that thèse provisions of the California 
Code were complied with on the part of the savings and loan society. 

In respect to the mutual mistake stated in the flndings to hâve 
been made by the parties in pledging bonds numbered 154 to 300, 
both inclusive, as security for the $83,000 note, instead of the |80,000 
note, it is sufScient to say that ail of the bonds were alike in ail 
respects, and under the terms of the mortgage were entitled equally 
to its security, and were, therefore, of the same value, as was evi- 
denced by the sale in question, at which, although each bond was 
offered for sale separately and altogether, there was no différence 
made between the bonds in the bidding. In such case the identity 
of the bonds becomes immaterial. Atkins v. Gamble, 42 Cal. 86; 
Thompson v. Toland, 48 Cal. 116; Krouse v. Woodward, 110 Cal. 
643, 42 Pac. 1085. The pledge of bonds numbered 154 to 300, both 
inclusive, was certainly valid to the extent of |80,000 and interest, 
as provided for; and as the saie disclosed no différence in the value 
of the bonds, and the whole of the 300 brought less by $4,970.10 
than the aggregate amount due upon the two notes, it is obvious 
that bonds 154 to 300, both inclusive, brought less at the sale than 
the amount for which they were properly pledged. We are of opin- 
ion that the record shows Morris & Whitehead to be the légal and 
104 F.— 27 
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equttaMe ôwners of the whole 6f tàe 300 bonds in suit, and, as tliey 
weee seclired by a flrst mortgage upon ail of the property of the de- 
fendant ràilway company, that tlifey are eiititled to a decree for the 
full amèunt of the face value of the bonds,. together with the inter- 
est due thereon, and to a decree àî foreclosure and sale of the mort- 
gaged property as againat ail of the défendants to the cross bill, 
subject to such receiver's certifleates as hâve proper precedence over 
the mortgage lien. 

The judgment is reversed, and the cause remanded to the court 
below, with directions to enter a decree in accordance with the 
views hère expressed 
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CHAMBBRLIN v. CENTRAL TRUST CO. OF NEW YORK et al. 

(Circuit Court of Appeals, Seventh Circuit. October 19, 1900.) 

No. 667. 

Railroads— StriTS to Forbclosurb Mortgages— Intervention bt Stock 

HOLDSiB. 

Where It Is admltted that the mortgage indebtedness of a railroad 
company la greater than the value of Its property, a stockholder who was 
an active party défendant In siilts to foredose a second mortgage, In 
which recelvers were iappolnted, and who made no objection to the admin- 
istration of such recelvers untll three years after decrees of foreclosure 
had been rendered in such sults, has no such interest In the property as 
wlll justify the court after that tlme lu entertainlng a pétition of Inter- 
vention by him attacking the valldity of the proceedings on the ground 
that the expenditures for betterments made by the recelvers long pre- 
viously were unnecessary, and were made through fraud and collusion 
between the recelvers and flrst and second mortgage bondholders, for the 
purpose of causlng a default in the payment of interest, which would 
brlng about a foreclosure of the flrst mortgage. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

Charles A. Boston, for appellant. 

W. S. Opdyke and Bluford Wilson, for appellees. 

Before WOODS and GEOSSCUP, Circuit Judges, and SEAMAN, 
District Judge. 

GEOSSCUP, Circuit Judge, delivered the opinion of the court as 
follows: 

This appeal is from an order of the Circuit Court (83 Ted. 910) deny- 
ing the appellant leave to file an intervening pétition, The pétition, 
with its exhibits, is voluminous, but the essential facts lie within a 
very narrow compass. 

The Peoria, Decatur and Evansville Eailway Company, a Con- 
solidated railway company of Indiana and Illinois, was the mort- 
gagor of divisional flrst mortgages executed in 1880, to secure an 
issue of bonds, one covering the part of the road from Evansville, 
Indiana, to Mattoon, Illinois ; and the other covering the part of the 
road from Mattoon, Illinois, to Pékin, Illinois. There was, also, a 



CENTRAL TRUST CO. V. PKOEIA, D. & E. RY. CO. 419 

second mortgage to secure an issue of bonds, covering the entire 
property, including both divisions. 

January, 1894, suits were brought by the railway Company in the 
United States Courts in both Indiana and Illinois against the trustées 
named in the mortgage, to préserve the property, and secure its prop- 
er disposition among the creditors, and upon the same day receivers 
were appointed, one of them being still in possession of the property. 

December '94 cross-bills were flled by the trustées under the sec- 
ond mortgage, praying for foreclosure, and to thèse cross-bills the 
existing receivership was extended. Certain stockholders of the 
Company, including the appellant, were made parties to this cross- 
bill, and defended against it upon the theory that the court was 
without jurisdiction to foreclose the mortgage, and that the second 
mortgage and the bonds thereby secured were fraudulent. 

March, 1897, a decree was entered in the Illinois suit, adjudging 
that the bonds and the second mortgage were valid, and foreclosing 
the same, and a few days later a similar decree was entered in the 
Indiana suit. No appeals from thèse decrees were prosecuted. 

January 27th, 1900, nearly three years after the entry of the above 
decrees, the intervening pétition of appellant under considération was 
presented. 

The pétition, in substance, sets forth, that, pending foreclosure, 
a committee of first mortgage bondholders issued a plan of reorgan- 
ization, under which the appellant deposited his stock. Prior to this 
the second mortgage bondholders had issued a plan of reorganiza- 
tion, the faimess of which is undisputed, but which, it seems, did 
not become operative. Subsequently to the issuance of the flrst 
mortgage bondholders plan, and in order to raise necessary cash, the 
second mortgage bondholders committee issued an amended plan, 
under the terms of which the second mortgage bondholders were 
given the f ollowing option : (a) To sell their certiflcates to the Colo- 
nial Trust Company, at flfteen per centum of the par value of the 
principal thereof, in cash; receiving back any cash paid to the com- 
mittee under the original plan; or (b) to receive from the Trust 
Company, in exchange for such certificate, fifty per centum of the 
par value of the face thereof, in the new common stock to be issued 
upon reorganization, receiving back the cash paid under the original 
plan ; or (c) to receive f i*om the Trust Company f ourteen per centum 
of the par value of such certificate in cash, and to receive back any 
cash paid to the committee under the original plan, the Trust Com- 
pany, in that event, assuming the obligation of such certificate 
holder to the committee. 

It is averred that this plan was in the interest of an undisclosed 
principal; that, by want of diversity of citizenship, the foreclosure 
suit on behalf of the second mortgage bondholders was seen to be 
futile, because no good title could thereunder be acquired; that, up 
to the year 1897 the earnings of the road were sufficient to meet the 
interest coupons on the flrst mortgage bonds; that, in that condi- 
tion of affairs, no foreclosure could be had, at the suit of the first 
mortgage bonds; but that such influences were brought about, that 
the committee of flrst mortgage bondholders abandoned its plan of 
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reorganization, and agreed, in the interest of the second mortgage 
bondholders, to create such a state of affaira in the finances of the 
road, that there would be a default upon the interest coupons of the 
flrst mortgage bonds, whereby there might be a foreclosure at the suit 
of the flrst mortgage bondholders trustées. 

Taking the averments of the intervening pétition at their utmost 
meaning, it is charged that, in pursuance of this conspiracy, between 
the parties conducting the flrst mortgage bondholders suit, the sec- 
ond mortgage bondholders committee, and the receivers of the road, 
the receivers proceeded to make imnecessarily large expenditures 
out of their income for betterments; that there was much relaying 
of new rails; that the road was reballasted; that wooden bridges 
and long trestles were supplanted by iron bridges with stone abut- 
ments; and that thèse extraordinary improvements brought about 
the purposed déficit, leaving the interest due to the first mortgage 
bondholders unpaid. It is insisted that, upon thèse facts, this is a 
case of a mortgagee improving the mortgagor out of his premises. 

While the court should neyer close its ear to a charge of fraud, 
brought in apt time by an injuïed party, upon a statement of prem- 
ises that reasonably create suspicion, it is equally important that 
judicial proceedings should not be unfairly used to unsettle business 
doings, past and gone; or subject those, who participated in such 
doings to the menace of a judicial holdup. 

The Circuit Court, in our judgment, îi>roperly refused to open up, 
at the instance of the appellant, an inquiry so intricate, uncertain, 
and burdensome as the intervening pétition contemplâtes. The ap- 
pellant was a party to the foreclosure proceedings, and as such, had 
access to the doings of the receiver; but, during the time the ex- 
penditures complained of were in progress, took no proper step to 
arrest them. He has remained uncomplaining for nearly three years 
since. He is a stockholder having no interest, except in the value of 
the equity of rédemption, and it is not shown that there would, under 
a différent administration by the receivers, hâve remained a more 
valuable equity of rédemption. It is admitted, indeed, that the road, 
even as now improved, is worth much less than the aggregate amount 
of the flrst and second mortgage bonds. The appellant shows no 
interest that entitles him to initiate the proposed proceedings. 

The decree of the Circuit Court must be aflSrmed. 
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BALDWIN V. CENTRAL TRUST GO. OF NEW YORK et al. 
(Circuit Court of Appeals, Seventh Circuit. October 19, 1900.) 

No. 668. 

RAILHOADS— SUITS TO FORECLOSE MOItTGAGES— INTERVENTION BY BoNDHOLDER, 

A holder of second mortgage bonds of a rallroad company, who was an 
active participant In Utigatlon resulting In decrees foreclosing the mort- 
gages on the property, and Its sale thereunder, is not entitled to file a 
pétition of intervention three years after such decrees were entered, at- 



TILLITT V. MANN. 421 

taeking the validity of the proceedings on account of an alleged fraudu- 
lent collusion between the reeeivers and other bondholders, by which the 
foreclosure of the first mortgages was brought about, where it does not 
appear that he has been deprived of any rights which were accorded to 
any other bondholder, or that he sustained any Injury from such alleged 
fraud, if it existed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

Charles A. Boston, for appellant. 

Wm. S. Opdyke and Bluford Wilson, for appellees. 

Before WOODS and GROSSCUP, Circuit Judges, and SEAMAN, 
District Judge. 

GrEOSSCUP, Circuit Judge, delivered the opinion of the court, as 
foUows: 

The facts of this case are substantially identical with those of 
Central Trust Co. of New York v. Peoria, D. & E. Ry. Co., 104 Fed. 
418, in the matter of the interveniug pétition of Emerson Chamber- 
lin, just decided, except in that case the proposing intervener was a 
stockholder, while in this case he is a holder of a second mortgage 
bond. 

It appears that Baldwin, the appellant, has, at ail times, been per- 
sonally active in the litigation leading to the decrees; and has had 
Personal knowledge of what was in progress. As a second mortgage 
bondholder, he had the alternative right, either to participate equally 
with others in the final plan of reorganization, or, standing ont, to 
see to it that the road was sold for its full value. He does not show 
in his pétition that he has been excluded from any opportunities 
afforded to other second mortgage bondholders in the reorganization 
plan; nor does he satisfactorily show that, had the conspiracy com- 
plained of never existed, the road would hâve remained unsold, or 
would hâve sold for a greater sum than was realized. Under thèse 
circumstances, the court rightly refused leave to flle the intervening 
pétition. 

The decree will be afflrmed. 



TILLITT V. MANN. 

(Circuit Cflurt of Appeals, Eighth Circuit. October 15, 1900.) 

No. 1,357. 

1. Construction dp Contkacts— Court may Put Itselp in Place of Parties. 

The court may put itself in the place of contracting parties, and tben, 
in View of ail the facts and circumstances surrounding them at the time 
of the exécution of the instrument, consider what they intended by the 
ternis o( their agreement. 

2. Samb — Intention Controls. 

When the Intention of contracting parties is manifest, it will control in 
the interprétation of their agreement, regardless of inapt expressions and 
technical rules of construction. 
(Syllabus by the Court.) 
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Appeal from th€ Circuit Court of thé United States for thé District 
of Colorado. 

James G. Starkweatlier, for appellant. 

E. T. Wells, Thomas Maçon, and R. T. McNeal, for appellee. 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree that 
a judgment against Ralston C. Bloomfleld and Hiram R. Tillitt for 
130,591 damages, and |1,448.71 costs, rendered on January 3, 1885, 
constitutes a just claim against the estate of Tillitt, who has since 
deceased, for |l9,718.56. This amount is one-half of the sum which 
was due on this judgment on September 13, 1892, together with the 
interest that has subsequently accrued on that moiety. On that day 
Bloomfleld caused certain lands which were worth about |1,700 to 
be conveyed to Mr. Thomas Maçon, the attorney of the appellee, and 
the latter made this agreement with Bloomfleld : 

"In the Circuit Court of the United States for the District of Oolorado. 
"Jeremiab J. Mann, PlaintifC, vs. Ealston C. Bloomfleld and Robert Tillitt, 

Défendants. 
"Whereas, the above-named Jeremiah J. Mann on or about the third day of 
January, A. D. 1885, recovered in the said circuit court a judgment against 
the above-named défendants, Ealston C. Bloomfleld and Robert Tillitt, for the 
sum of thlrty thousand flve hundred and ninety-one dollars or thereabouts for 
his damages, besides costs of suit; and whereas, the above-named défendant 
Ralston O. Bloomfleld hath, at the instance and by the request of the above- 
named plaintiff of even date herewlth, caused to be conveyed unto Thomas 
Maçon, Bsq., of Denver, Colorado, certain lands and promises, six hundred 
and forty acres, more or less, sltuated in township 1 south, of range 59 virest, 
lu the county of Arapahoe and state of Colorado, which said conveyance the 
said plaintiff hath accepted In satisfaction of one equal moiety of the said 
judgment, with ail accumulations of interest on such moiety: Now, therefore, 
in considération of the premises, the said Jeremiah J. Mann, plaintiff afore- 
named, doth hereby, for himself, his hoirs, executors, and administrators, and 
assigns, covenant and agrée to and with the said Ralston C. Bloomfleld, his 
heirs, executors, administrators, and every of them, that he the said Jeremiah 
J. Mann will not, and his heirs, executors, administrators, and assigns shall 
not, at any time, cause to be levled upon or taken, under any writ of exécution 
or other process whatsoever, Issued or which may be issued upon the said 
judgment, or cause to be attached, seized, or taken by virtue of any writ of 
attachment or other process which may be issued in any suit brought upon 
the said judgment as a ground of action, any of the lands, tenemeuts, goods,. 
chattels, or other estate or property of the said Ralston C. Bloomfleld now 
owned by him, or which may be hereafter acquired by him, nor shall the 
said Jeremiah J. Mann in any way or manner seek to charge any of the 
lands, premises, goods, chattels, or estate, real or personal, of the said Ralston 
C. Bloomfleld, now owned by him, or which may hereafter be acquired by him, 
with any share or part of the said' judgment, costs, or interest. And the said 
Jeremiah J. Mann doth hereby release and discharge from the lien of the 
said judgment ail estate, real and personal, whatsoever, which the said Ralston 
C. Bloomfleld now hath or may hereafter In any manner acquire. And if any 
writ of exécution Issued, or which may be Issued, upon the said judgment, or 
upon any judgment hereafter recovered thereupon, or any attachment or other 
process issued in any suit founded upon the said judgment, shall be levied 
upon any of the property of said Bloomfleld now or hereafter acquired (other- 
wlse than by fraudulent conveyance of the said Robert Tillitt), such levy shall 
and may, on motion of the said Ralston C. Bloomfleld, be quashed, vacated, 
and set aside. And, whenever satisfaction of the residue of the said judg- 
ment shall be obtained of the said Robert Tillitt, the said Jeremiah J. Mann 
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will, in due form of law, enter satisfaction of the said judgment, and foi-mally 
release and diseliarge the said Ralston C. Bloomfield and Kobert Tillitt there- 
from. Nevertlieless, the said Jeremiah J. Mann expressly reserres to himself 
ail right to pursue the said Robert TlUitt, and take exécution upon tlie said 
Judgment, and leTy the same upon the estate and property of the said Robert 
Tillitt, and to pursue ail remédies whatsoever whieh he, the said Jeremiah J. 
Mann, hath or ean hâve In law for procuring satisfaction of or from the said 
Robert Tillitt as to ail the residue of the said judgment. In witness whereof 
the said Jeremiah J. Mann hath set his hand and seal this 13th day of Sep- 
tember, A. D. 1892. J. J. Mann. [Seal.]" 

When this contract was made the amount lawfully due on the judg- 
ment had been reduced by certain payments, which the appellee had 
reeeived, to such an extent that it was less than one-half of the origi- 
nal amount of the judgment and interest from the date of its rendi- 
tion. The contention of the appellant is that the appellee by this 
contract with Bloomfleld agreed to receive, and did receive, the 
lands there mentioned in payment of one-half of the original amount 
of the judgment and aecrued interest, and that, as the half of this 
amount was at the date of the agreement more than the entire 
amount that was then due on the judgment, he satisfled it in full and 
released Tillitt. The court below was unable to sustain this posi- 
tion, and held that the parties to the contract intended thereby to 
satisfy only one half of the amount due at the time the agreement 
was made. This left the other half still due from Tillitt and his 
estate, and this is the ruling which is assigned as error. In support 
of this assignment, counsel for appellant urges that the agreement 
recites that "the above-named Jeremiah J. Mann, on or about the 
third day of January, A. D. 1885, recovered in said circuit court a 
judgment against the above-named défendants, Ealston C. Bloomfleld 
and Eobert Tillitt, for the sum of thirty thousand flve hundred and 
ninety-one dollars or thereabouts for his damages, besides costs of 
suit"; that Bloomfleld has caused certain lands to be conveyed to 
Thomas Maçon, "which said conyeyance the said plaintiff hath ac- 
cepted in satisfaction of one equal moiety of the said judgment, with 
ail accumulations of interest on such moiety" ; and that in a pétition 
which the appellee filed in the court below on July 10, 1893, for the 
purpose of reviving the judgment, he alleged "that as to one equal 
moiety of the said judgment the same remains unsatisfied, and there 
is due and owing to your petitioner upon the said judgment the sum 
of $15,295.50, with interest from the date of the rendition of the judg- 
ment aforesaid according to law, besides $722.45, parcel of the costs 
heretofore taxed herein still remaining unpaid" ; and prayed that the 
judgment might be revived for thèse amounts and interest. But 
neither the extracts from thé contract and the pétition which counsel 
quotes, nor the entire contract and pétition taken together, disclose 
any substantial basis for this assignment. There is certainly noth- 
ing in the pétition to indicate that the appellee conceded that the 
judgment had been satisfled. He claimed that one moiety of it was 
unpaid, and the only mistake he made was that he demanded a larger 
amount than was his due. This was by no means an admission that 
nothing was due. When we tum to the contract, there seems to be 
little doubt of the intention of the parties. 
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Tl^e primarj rules for the construction of contracta are that tte 
court mày put itself in the place of tlie contracting parties, and then, 
in Tiew of iall the facts and circumstances surrounding them at the 
time of the exécution of the instrument, consider what they intended 
by the terms of their agreement, and that when the intention is mani- 
fest it will control in the interprétation of the instrument, regardless 
of inapt expressions and technical rules of construction. When the 
agreement of September 13, 1892, was made, the judgment debtors, 
Bloomfield and Tillitt, owed the appellee |16,680.83, wlth interest at 
10 per cent, per annum from August 3, 1885. Bloomfleld had no 
property subject to exécution, and he caused 640 acres of land, worth 
1 1,700, to be conyeyed to the attorney of the appellee, and obtained 
the agreement in issue. There was nothing in the situation or rela- 
tion of the parties to lead one to suppose that Mann intended, in con- 
sidération of this property worth $1,700, to satisfy the entire judg- 
ment and release both the debtors. The natural, customary, and 
rational course to pursue was to covenant not to pursue Bloomfleld 
and to retain his rights against Tillitt. Nor is there anything in the 
agreement itself which tends to show that it was not made for this 
purpose or was not to hâve this effect. On the other hand, it ex- 
pressly recites that the conveyance of the land is accepted, not in 
Étatisfaction of the entire judgmeat, but only "of one equal moiety" 
thereof . The appellee covenants, not that he will not collect the un- 
satisfled moiety of the judgment, but simply that he will not pursue 
àny of the lands, tenements, goods, chattels, or other estate or prop- 
erty of the said Ralston O. Bloomfield for the purpose of collecting 
Buch judgment, and that, "whenever satisfaction of the residue of the 
said judgment shall be obtained of the said Robert Tillitt," he will 
satisfy the entire judgment. Finally, that there might be no mistake 
or misconstruction, he adds at the close of the agreement: "Never- 
theless, the said Jeremiah J. Mann expressly reserves to himself ail 
right to pursue the said Robert Tillitt, and take exécution upon the 
said judgment, and levy the same upon the estate and property of the 
said Rol^rt Tillitt, and to pursue ail remédies whatsoever which he, 
the said Jeremiah J. Mann, hath or can hâve in law for procuring 
satisfaction of or from the said Robert Tillitt as to ail the residue 
of the said judgment." The facts and circumstances surrounding 
the parties at the time this contract was made; the large amount 
due upoji the judgment; the small value paid by Bloomfleld for the 
contract; the plain déclaration in the agreement that the conveyance 
which Bloomfleld prociKed was accepted in satisfaction of only one- 
half of the judgment and interest; the express covenants not to pur- 
sue Bloomfleld, and to satisfy the judgment only when the residue 
should be paid by Tillitt; and the express réservation of the right to 
pursue the latter, to take exécution upon the judgment, and levy the 
same upon his estate, — conclusively show that it was not the inten- 
tion of the appellee to release more than one-half of the amount due 
upon the judgment at the time he made the contract. The decree 
of the court below is afSrmed, with costa. 
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NORTHERN PAC. RY. CO. V. SODERBERG. 

(Circuit Court of Appeals, Ninth Circuit October 1, 1900.) 

No. 601 

1. Public Lamds— Minéral Charactbr— Building Stonk. 

Land cliiefly valuable for granité wliich It contains, sultable for quar- 
rying, and of good merchantable quality, is minerai land, wltliin the 
meaning of the exception in the grant of July 2, 1864, to the Northern 
Pacific Railroad Company, and did not pass under said grant. 

2. Samb— Railroad Grant— Exception of Minéral Lands. 

The term "minerai lands," as used in exceptlng such lands from the 
grant of July 2, 1864, to the Northern Pacific Railroad Company, was 
subject to émargement in its meaning at any tlme before the grant at- 
tached by the definite location of the road; and, coneeding that, as used 
and understood by congress at the time of the grant, it did not include 
lands chiefly valuable for building stone they contained, subséquent acts 
of congress prior to 1879 flxed the status of such lands as minerai, and 
they were excluded from the grant along the portions of the road not 
definltely located until after that date. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

The Northern Pacific Eailway Company appeals from a decree of the cir- 
cuit court dismissing its bill in a suit brought to restrain J. A. Soderberg, 
the appellee, from removing granité from the N. E. 14 of section 19, town- 
ship 27 N., range 10 E. of the Willamette meridian, in the state of Washing- 
ton. The bill allèges that the land in question is part of an odd-numbered 
section situated withln the 40-mile or place limits of the grant to the Nortb- 
ern Pacific Railroad Company by act of congress approved July 2, 1864; that 
the title to said land passed to the railroad company upon the definite loca- 
tion of its line of road, which title the appellant has acquired by purchase; 
that there is situated upon said promises a ledge of granité of good quality, 
of the value of more than $5,000, and that the défendant Is engaged in quar- 
rying and removing the same. The défendant answered, alleging that the 
premises were excepted from the grant to the Northern Pacific Railroad Com- 
pany by reason of the fact that they contained granité valuable for building 
purposes, and alleged further that the défendant had made an entiy of the 
pi-omises under the minerai laws of the United States. The answer set forth 
au affirmative défense in the nature of a cross bill, alleging the facts of the 
defendant's entry of the premises under the minerai laws of the United 
States, and praying that he be decreed to be the owner of the premises cov- 
ered by his entry. The case was heard upon an agreed statement of facts, 
in which it was shown that the line of the railroad was delinitely located 
opposite the premises in controversy on Mareh 26, 1884, and that it was a 
portion of the main line over the Cascade Mountains, authorfzed by act of 
congress of July 2, 1864, which, under the joint resolution of May 31, 1870, 
was designated the "Branch Line"; that at the date of the grant and at the 
date of the location of the road opposite the premises in controversy the land 
was public land, to which the United States had full title, not reserved, sold, 
granted, or otherwise appropriated, and free from pre-emption or other claims 
or rights, unless the other facts stipulated and the acts of congress passed 
préviens to March 26, 1884, constituted a réservation or appropriation; that 
the land in controversy is rough and mountainous land, and its principal 
value consists in the granité thereon, which is of good and merchantable 
quality, valuable for building stone, and of the value of more than $5,000; 
that on April 14, 1897, the défendant entered certain portions of said quar- 
ter section of land under the placer minJng laws of the United States, and 
on April 26, 1897, he caused a record of the location of his claims to be 
filed and entered upon the public records of the mining district in which the 
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land is situated. The stipulation sets forth further facts sufflcient to show 
that the appellee acguired tltle to said mining claims under the minerai laws 
of the United Statéô, provldifed thàt sald lands were subject to entry under 
such mining laws. 

James B. Kerr, for appellant 
E. A. Ballinger, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judgea. 

GIIiPERT, Circuit Judge, after stating the, case as above, deliv- 
ered the opinion of the court. 

The question presented in this case is whether land which. is chiefiy 
valuable for granité of a good, merchantable quality is minerai land 
within the meaning of the exception from the grant of lands to the 
Northern Paciflc Eailroad Company. Section 3 of the act of July 
2, 1864, grants to the railroad eompany certain odd-numbered sec- 
tions not minerai, "and whenever on the Une thereof, the United 
States hâve full title, not reserved, sold, granted, or otherwise ap- 
propriated, and free from préemption, or other claims or rights, 
at the time the Une of said road is definitely flxed, and a plat 
thereof flled in the offlce of the commissioner of the gênerai land 
office." There is a proviso that "ail minerai lands" are excluded 
from the opérations of the act, and in lieu thereof a like quantity 
of unoccupied and unappropriated agricultural lands in odd-num- 
bered sections nearest to the line of said road may be selected. 
There is ja further proviso "that the vford 'minerai,' when it occurs 
in this aCt, shall not be held to include iron or coal." Section 2 of 
the act confers upon the railroad eompany power and authority 
to take from the public lands adjacent to the line of said road ma- 
terials of eartli, stone, timber, etc., for the construction thereof. 
It is contended by the appellant that in ail the congressional légis- 
lation relating to minerais and minerai lands prier to and including 
the grant to the Northern Paciflc Railroad Company the terms "min- 
erai" an4 "minerai land" were used in their proper and ordinary 
sensé, and v?ere intended to embrace only such substances as were 
obtained from mines. Référence is made to the ordinance of May 
20, 1785, for the disposai of lands in the Western territory, in which 
there was reserved "one-third part of ail gold, silver, lead, and copper 
mines, to be sold or otherwise disposed of, as congress shall bere- 
after direct," and to acts of congress in which lead mines and salines 
were reserved in the disposition of public lands, and especially to 
the act of September 4, 1841, the flrst gênerai pre-emption law grant- 
ing to settlers on public domain tbe right to purchase land to the 
extent of 160 acres each, in which it was provided in section 10 that 
no lands on wMch are situated any known salines or mines should 
be allowed entry under the provisions of the act. We do not, how- 
ever, discover from the earlier statutes any deflnite light as to 
the meaning of the word "minerai" as the same is used in the grant 
to the Northern Paciflc Railroad Company. In the préemption act 
of 1841 the réservation was of lands on which are situated any known 
"salines or mines." In the act of September 27, 1850, commonly 
known as tbe "Donation Act," the exception is of "minerai lands" 
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and lands reserved for salines. What is meant by tlie term "min- 
erai lands" is not deflned in the act, but tbe act contains provisions 
stating that portions of the public lands which seem unflt for culti- 
vation purposes may be surveyed into townships only. Subsequently 
congress by statute repeaJed so much of the donation act as pro- 
vided that none except township Unes shall be surveyed where the 
lands are minerai, thus applying the term "minerai" to lands which 
seem unflt for cultivation. So the act of March 3, 1853, directing 
the survey of public lands in Califomia, provided that "none other 
than township lines shall be surveyed where the lands are minerai." 
The act of July 1, 1864 (13 Stat. 343), enacted one day prior to the 
date of the grant to the Northern Pacific Railroad Company, has 
been regarded as a législative interprétation of the words "mines" 
and "minerai lands" as they had been used by congress in prior 
législation, and more especially in the pre-emption act of 1841. 
The act declared that "any tracts embracing coal beds or coal fields, 
constituting portions of the public domain, and which as 'mines' 
are excluded from the pre-emption act of 1841, and which under 
past législation are not liable to ordinary private entry," might be 
offered at publie sale. This législation expresses the meaning of 
congress in reserving "mines" in the pre-emption act. It déclares 
that mines of coal, which is not a metallic substance, and had not 
been specifled in the réservations of gold, silver, copper, lead, etc., 
had been included in the word "mines" in the réservation of the 
pre-emption act. Mullan v. U. S., 118 U. S. 271, 6 Sup. Ct. 1041, 30 
L. Ed. 170. 

Contemporaneous construction of the word "minerai" by the ex- 
ecutive ofiScers whose duty it was to construe the land laws is, 
in a case of ambiguity, of persuasive force. U. S. v. Moore, 95 U. 
S. 760, 24 L. Ed. 588; Brown v. U. S., 113 U. S. 568, 5 Sup. Ct. 648, 
28 L. Ed. 1079; Pennoyer v. McConnaughy, 140 U. S. 23, 11 Sup. 
Ct 699, 35 L. Ed. 363; Barden v. Railroad Co., 154 TJ. S. 288, 14 
Sup. Ct. 1030, 38 L. Ed. 992. In the case of In re Hooper, 1 Land 
Dec. Dep. Int. 560, the land department approved the rule which 
had been promulgated in a circular from the gênerai land office 
that "whatever is recognized as a minerai by the standard àuthori- 
ties on the subject, where the same is found in quantity and quality 
to render the land sought to be patented more valuable on this 
account than for purposes of agriculture, should be treated as com- 
ing within the purview of the mining act of May 10, 1872." In 
Maxwell v. Brierly, 1 Brainard, Leg. Prec. 98, it was held that land 
more valuable for its deposits of stone, or whatever is recognized 
as minerai, than for agriculture, is minerai land. In the case of 
In re Bennet, 3 Land Dec. Dep. Int. 116, it was held that mountain 
land covered with granité cliiïs and rocks, the value of which was 
in the quarry in the face of the cliff, was minerai land, and might 
be entered as a placer claim. This ruling was adhered to until 1891. 
when an apparent departure was made in the case of Conlin v. 
Kelly, 12 Land Dec. Dep. Int. 1, where it was held tliat stone useful 
only for gênerai building purposes does not except land from pre- 
emption entry. In that case Kelly, the pre-emptioner, had made 
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AmI payment for the land seven years before Oonlin flled his contest 
claimiag tliat the land was valuable for minerai. Décision seems 
to Iiave been controlled by that fact, together with. the further fact, 
as found by the secretary, that the stone in the tract in contro- 
versy had no peculiar property or characteristic to give it spécial 
value otherwise than for gênerai building purposes. But in Me 
Glenn t. Wienbroeer, 15 Land Dec. Dep. Int. 370, it was held that 
land which contains a valuable deposit of stone useful for spécial 
purposes might be entered as a placer claim. The secretary distin- 
guished the case of Cîonlin v. Kelly, and declared that the ruling in 
that case rested upon équitable as well as légal considérations, and 
that the départaient declined to cancel an entry which had existed 
for seven years upon the plea that it was fraudulently made, on the 
ground that common building rock, used for gênerai purposes, is 
minerai. Shortly after the décision of the case of Conlin v. Kelly, 
and apparently for the purpose of disapproving the rule there an- 
nounced, and of re-establishing the former ruling of the land depart- 
ment, congress enacted the law of August 4, 1892, permitting stone 
to be taken under the placer mining laws. In a case arising be- 
fore the date of that law (South Dakota v. Vermont Stone Co., 16 
Land Dec. Dep. Int. 263) it was held, following Conlin v. Kelly, that 
lands chiefly valuable for ordinary building stone are not excepted 
as minerai lands from the grant to the state for school purposes. 
But in Van Doren v. Plested, Id. 508, it was held that land con- 
taining a deposit of sandstone of a superior quality for building 
and ornamental purposes, valuable only as a stone quarry, may be 
entered as a placer claim under the gênerai mining laws. This 
also was held of an entry made prior to the act of 1892. In the 
case of In re Uibson, 21 Land Dec. Dep. Int. 329, it was held that 
land embraced within a placer entry of a tract chiefly valuable for 
ordinary building stone, made in 1889, is excepted from the subsé- 
quent opération of the graût of school lands to the state. In that 
case the secretary declined to approve the ruling in the case of South 
Dakota v. Stone Co. In Pacific Coast Marble Ck). v. ISTorthern Pac. 
R. Co., 25 Land Dec. Dep. Int. 233, it was held that lands valuable 
only on account of the marble deposit contained therein did not 
pass to the Northern Pacific Kailroad Company under its grant of 
July 2, 1864, but were subject to placer entry under the mining laws. 
Thèse rulings of the land department are, in the main, in harmony 
with the définition of the word "minerai" as the same is popularly 
and generally accepted. A minerai is defined by the Century Dic- 
tionary to be: 

"Any constituent of the earth's crnst; more speelfleally an Inorganlc body 
occurring In nature, homogeneous, and having a deflnite chemleal composition 
which can be expjessed by a chemleal formula, and further having certain 
distinguishing physieal characteristlcs." 

Bainb. Mines (4th Ed.) p. 1, defining the term "minerai," says: 

"The term may, however, In the most enlarged sensé, be described as 
comprising ail the substances which now form or which once formed a part 
of the solid body of the earth, both external and internai, and which are now 
destltute of or Incapable of supporting animal or vegetable Ufe. In this view 
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it would embrace as well the bare granités of the mountalns as the deepest 
hidden diamonds and metallic ores." 

There is authority in the earlier English. décisions for holding 
that minerais signify that which is obtained from mines, from un- 
derground workings, as distinguished from that which is quarried. 
Davvell v. Roper, 24 Law J. Ch. 779; Rex v. Sedglev, 2 Barn. & 
Adol. 65; Rex v. Brettell, 3 Barn. & Adol. 424. But the weight of 
English authority includes under the term "minerai" that which 
is quarried as well as that which is obtained from mines. In Rail- 
way Co. V. Checkley, L. E. 4 Eq. 19, Lord Eomilly, M. R., held that 
stone was a minerai under a réservation of mines and minerais. 
He said: i 

"Stone Is, In my opinion, clearly a minerai; and in fact everyttiing except 
tlie merest surface, whleli is used for agrlcultural purposes. Anytliing t)e- 
yond ttiat wliich is useful for any purpose wliatever, whether it is gravel, 
marble, flre elay, or ttie lilîe, cornes witliin the word 'minerai' when there is a 
réservation of the mines and minerais from a grant of land." 

In Earl of Rosse v. Wainman, 14 Mees. & W. 859, Parke, B., said: 

"Beds of stone, which may be dug by winning or qnarrying, are, therefore, 
properly minerais." 

Similar views are expressed in Midland Ry. Co. v. Haunchwood 
Brick & Tile Co., 20 Ch. Div. 552; Micklethwait v. Winter, 5 Eng. 
Law & Eq. 526; Hext v. Gill, 7 Ch. App. 699; Jamieson v. Railway 
Co., 6 Scot. L. B. 188; and Attorney General v. Granité Co., 35 
Wkly. Rep. 617. In the case last cited it was held that the term 
"minerai" included granité. 

In Pennsylvania the ruling in Earl of Rosse v. Wainman was fol- 
lowed in Grilfin v. Fellows, *81 Pa. St. 114, where it was said: 

"The term 'minerai' embraces everything not of the mère surface which is 
used for agrlcultural purposes. The granité of the mountain as well as metal- 
lic ores and fossils are comprehended within it." 

In Hartwell v. Cammon, 10 N. J. Eq. 128, it was held that paint 
stone found in strata below the surface of the soil is included in the 
terms "mines" and "minerais." Under the authority of thèse déci- 
sions and définitions, we entertain no doubt that in the réservation 
of minerai lands from the grant to the Northern Pacific Railroad 
Company the granité quarry in controversy was included. But if, 
indeed, the réservation of minerai lands, as the term "minerai" was 
used and understood at the time of the grant to the Xorthern Pa- 
cific Railroad Company, was insuificient to exclude from the grant 
lands valuable principally for granité quarries, congress neverthe- 
less retained the power to subsequently enlarge the réservation, and 
make it more comprehensive, at any time before rights were vested 
by the deflnite location of the road. The grant was a grant of 
lands that were not otherwise reserved or appropriated at the time 
of the deflnite location of the line of the road. Menotti v. Dillon, 
167 U. S. 703, 17 Sup. Ct. 945, 42 L. Ed. 333; Railroad Co. v. San- 
ders, 1 C. C. A. 192, 202, 49 Fed. 129, 134. In the case last cited 
this court said: 
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"Although there was no statute provldlng for tlïe sale or bestowal of min- 
erai lands at the tlme of the grant to plaintifC, congress had the right to, 
and did afterwatï/te, make such a law, and under It claims could be and were 
lawfully initiated prlor to the deflnlte fixing of the Une of plalntiffi's road. 
We think that the réservations In the plaintiff's grant were made in con- 
templation of future législation as well as the then existlng laws." 

Soon after making the grant, congress enacted the first mining 
a,ct. 14 Stat. 251. The ûrst section provides: 

"That the minerai lands of the public domain, both surveyed and unsur- 
veyed, are hereby declared to be free and open to exploration and occupation 
by ail citlzens of the TJnlted States," etc. 

On May 10, 1872, it was enacted (17 Stat. 91): 

"That ail valuable minerai deposlts in lands belonging to the United States, 
both surveyed and unsurveyed, are hereby declared to be free and open to 
exploration and purchase, and the lands In which they are f ound to occupa- 
tion and purchase," etc. 

On June 3, 1878, congress enacted a law providing for the sale of 
lands valuable chiefly for timber or stone. 20 Stat. 89. Thèse stat- 
utes deflne the status of the minerai lands included within the ter- 
ritorial limits of the railroad grant at the time when the grant 
took efifect, the date of the deflnite location of the road. The land 
in controversy was land valuable chiefly for stone, and as such was 
ofEered for sale, The decree of the circuit court is affirmed. 



KING V. McANDEEWS et al. 
(Circuit Court, D. South Dakota, S. D, November 3, 1900.) 

1. Public Lands— Patents as Evidence of Title. 

The Issuing of a patent for publie lands being a ministerial act, the 
validity of a patent dépends on the légal authority of the department to 
Issue It; and one issued under the homestead law, which shows upon its 
face, in connection with législation of which the court is required to take 
Judicial notice, that the land embraced therein had been previously appro- 
priated and was not subject to entry under such law, Is void, and is not 
admissible in évidence to establish title. 

2. Same— Inoorpobation into City— Lands within Indian Réservation. 

Act Dak. T. March 7, 1885, amending the previous act ineorporating the 
elty of Chamberlain by extending the corporate llmlts of the city, not hav- 
Ing been disapproved by congress, was valid, notwithstanding the fact 
that a portion of the land so included In the city was at the time within 
the limits of the Great Sioux Indian réservation, since the land was within 
the jurisdiction of the territorial législature, and the act in no manner 
afteeted the title, or the rights or property of the ïndians therein; and 
on the extinguishment of the Indian title, if not before, such act, which 
was continued in force with the other laws of the territory after South 
Dakota was admitted as a state, beçame operative as to the lands pre- 
viously within the réservation. 

3. Same^Homestead Entribs — Lands within Limits of City or Town. 

Act March 3, 1891, repealing the pre-emption law (26 Stat. 1095), did not 
hâve the efCect of extending the right of homestead entry to lands included 
within the limits of an incorpora ted city or town, although it repealed 
Eev. St. U. S. § 2258, which expressly excepted such lands from those 
subject to pre-emption, and also by référence in the homestead law from 
homestead entry, since such lands are not "unappropriated," within the 
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meanlng of Eev. St. TJ. S. § 2289, as amended by sald act, whlch authorlze» 
homestead entries only on "unapproprlated public lands." 
4 Bamb. 

Rev. St. U. S. § 2258, by expressly exempting from pre-emption entry 
lands included withln the limlts of a clty or town, clearly autborized states 
and terrltories to incorporate public lands -wltliin the limlts of a clty or 
town; and the territorial législature of Dakota, by Act of March 7, 1886, 
■while said section was in force, Incorporated wlthin the limlts of the city 
of Chamberlain certain lands then tncluded in the Great Sioux Indian 
réservation, which act was continued In force by the state. Act Cong. 
March 2, 1889 (25 Stat. 888), extlnguished the Indian title to a portion of 
the réservation, including such lands, and provided that on proclamation 
of the président It should be subject to disposition under the homestead 
law, and "under the law relating to town sites." Bdd, that the efCect of 
the action of the terrltory was to appropriate the lands incorporated into 
the city to city or town-site purposes, and that on their restoration to the 
public domain they did not become BUbJect to homestead entry as "unap- 
proprlated public lands." 

On Motion for New Trial. 

S. H. Wright, for plaintiflf. 
John D. Kivers, for défendants. 

CAKLAND, District Judge. Thjs is an action of ejectment 
brought by plaintLff against défendants to recover possession of lot» 
3 and 4, and the S. E. i of the S. W. i of section 10, ail in township 
104, range 71 W., Brûle county, S. D. The case was tried at the 
présent term of the court, and a verdict directed for défendants. On 
the trial the plaintiiî, to establish his title to the demanded premises, 
offered in évidence a patent from the United States dated July 26, 
1899, conveying lots Nos. 3 and 4, and the S. E, i of the S. W. i of 
section 10, and lot No. 1 of section 15, in township 104 N., of range 
71 W., Brûle county, S. D., containing 112 acres and '"/loo of an acre, 
to one Henry J. King, plaintifE's grantor. The offer of the patent in 
évidence was objected to by counsel for défendants for the reason 
that said patent was void on its face. The court sustained the ob- 
jection, and excluded the patent from évidence. This ruling of the 
court is alleged to be erroneous, and because thereof a new trial is 
asked. It was not claimed by counsel for défendants at the trial 
that the patent, by reason of its récitals alone, was null and void, 
but that, taken in connection with matters conceming which the 
court would take judicial notice, it conclusively appeared that the 
land department had no power to issue the same. In Burfenning 
V. Railroad Co., 163 U. S. 323, 16 Sup. Ct. 1018, 41 L. Ed. 175, the 
Bupreme court said: 

"But it is also equally tme that when, by act of congress, a tract of land 
bas been reserved from homestead and pre-emptlon, or dedicated to any spé- 
cial purpose, proceedings in the land department in défiance of such réserva- 
tion or dedlcation, although culminating in a patent, transfer no title, and may 
be challenged In an action at law. In other words, the action of the land de- 
partment cannot override the expressed will of congresa, or convey away pub- 
lic lands in disregard or défiance thereof." 

Smelting Ck). v. Kemp, 104 U. S. 636, 26 L. Ed. 875; Wright v. Eose- 
berry, 121 U. S. 488, 519, 7 Sup. Ct. 985, 30 L. Ed. 1039; Doolan v. 
Carr, 125 U. S. 618, 8 Sup. Ct. 1228, 31 L. Ed. 844; Davis' Adm'r t. 
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Weibbbia, 139 IT. S, 507, 11 Sup. Ct. 628, 35 L. Ed. 238; Knight v. 
Land Ass'n, 142 U. S, 161, 12 Sup. Ot. 258, 35 L. Ed. 974; In re 
Moore, 27 Land Dec. Dep. Int. 488. 

In Morton v. Nebraska, 21 Wall. 660, 22 L. Ed. 639, the suprême 
court said: 

"It does not strengthen tbe case of the plaintiffs that they obtained certifi- 
cates Qf entry, and that patents were subsequently Issued on thèse certiflcates. 
It has been repeatedly declded by this court that patents for lands whicb hâve 
been previously granted, rçserved from sale, or approprlated are void. The 
executive offlcers hâve no authorlty to Issue a patent for the lands In contro- 
versy, because they were not subject to entry, havlng been previously re- 
served, and this want of power may be proved by défendant In an action at 
law." 

Tbe issuing of a patent for public lands is a ministerial act, wbich 
must be performed according to law, and, wben issued upon ap- 
propriated lands, is without authority of law and void. Deweese 
V. Eeinhard, 165 U. S. 386, 17 Sup. Ct. 340, 41 L. Ed. 757; U. S. v. 
Stone, 2 Wall. 525, 17 L. Ed. 765; RUey v. Welles, 154 U. S. 578, 14 
Sup. Ct. 1166, 19 L. Ed. 648; U. S, v. Carpenter, 111 U. S. 347, 4 
Sup. Ct. 435, 28 L. Ed. 451; Cbotard v. Pope, 12 Wbeat. 586, 6 L. Ed. 
737; Railroad Co. v. Colburn, 164 U. S. 383, 17 Sup. Ct. 98, 41 L. Ed. 
479; Eailwaj Oo. v. Forsytbe, 159 U. S. 46, 15 Sup. Ct. 1020, 40 L. 
Ed. 71. 

Section 1 of tbe act to incorporâte tbe city of Chamberlain', in the 
county of Brûle, S. D., passed by tbe législative assembly of tbe terri- 
tory of Dakota in 1883, is as follows: 

"Section 1. That ail that part of the county of Brûle in the territory of 
Dakota described as follows, to wit: Çeginning at a point where American 
creek empties into the Missouri river, thence easterly along the varions courses 
of said American creelï to the quarter section Une in section 15, township 104. 
range 71, thènce south on said Une to the quarter corner between sections 15 
and 22, thence in a veesterly direction on said line between said sections 15 
and 22, and aiso between sections 16 and 21, 64 chains and 78 linlîs, thence 
soTith 20 chains, thence west to the Missouri river, and thence northeasterly 
along the varlous courses pf said river to the place of beginning, is declared to 
be a City, and the inhabitants therèof are constituted a body corporate and 
pOlitic with perpétuai succession under the name of the city of Chamberlain, 
and by that name shail hâve power to sue and be sued, to make ail contracts 
necessary to the exercise of its corporate power, to purchase, hold, lease, trans- 
fçr and convey real and personal property for the use of said city, to hâve and 
use a corporate seal and change the same at pleasure, and to exercise ail the 
rights and privilèges pertaining to a municipal corporation." 

Section 1 of "An act to amend an act entitled 'An act to incorpo- 
râte tbe city of Chamberlain,' " passed by tbe législative assembly of 
tbe territory of Dakota on March 7, 1885, is as follows : 

"Section 1. That section 1 of said act be and the same is hereby amended 
as follows: That the corporate limits of said city of Chamberlain be and the 
same are hereby extended to embrace and include within the limits of said city 
of Chamberlain, ail of section number 15, also the south half of section number 
10, ail in township 104 north of range 71." 

The land in question is a portion of tbe land described in tbe pat- 
ent to King, and is also included in the description of land con- 
tained in tbe act of March 7, 1885. Up to this point it appears that 
the land described in tbe patent is within the corporate limits of 
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the city of Chamberlain, and it is claimed by counsel for défend- 
ants that for this reason the land departnient had no authority to 
entertain a homestead entry which resulted in the patent, and no 
authority to issue the patent. The land department, proceeding on 
the theory that, if the land described in the patent was within the 
corporate limits of the city of Chamberlain, the entry which result- 
ed in the patent should be canceled, decided that the act of the lég- 
islative assembly of the territory of Dakota dated March 7, 1885, 
was nuU and void, for the reason that the land described by the act 
was at the date of its passage within the exterior boundaries of the 
Great Sioux Indian réservation. City of Chamberlain v. King, 24 
Land Dec. Dep. Int. 526. The patent, so far as its admission in 
évidence on the trial is concerned, must stand or fall upon the ré- 
citals contained therein, and those matters of which the court will 
take judicial notice. The court, from the act of congress of March 
2, 1889 (25 Stat. 888), and the proclamations of the président of the 
United States dated Pebruary 10, 1890, and December 5, 1894, will 
take judicial notice that the land in controversy was on March 7, 
1885, within the exterior boundaries of the Great Sioux Indian rés- 
ervation. It also appears from the act of congress and the proc- 
lamations of the président of the United States hereinbefore men- 
tioned that a large portion of the Great Sioux Indian réservation, 
including the lands in question, was on the lOth day of February, 
1890, restored to the public domain, so far as the Indians were con- 
cerned. It also appears from the proclamation of the président of 
the United States dated December 5, 1894, that a particular tract of 
land, including the land in controversy, was not restored to the pub- 
lic domain until April 15, 1895, at which time it is conced&d that 
King made homestead entry at the local land office at Chamberlain, 
S. D., for the land for which he received patent. It appears from 
the act of congress of March 2, 1889, and the proclamations herein- 
before mentioned, that the Chicago, Milwauke & St. Paul Railway 
Company, by an agreement with the Sioux Indians, had the right to 
perfect title to a tract of country including the lands in question, 
after the Indian title had been extinguished by the proclamation of 
February 10, 1890, and that said railroad company having failed to 
perform the conditions upon which it should hâve title to the tract 
of land described in the proclamation of December 5, 1894, the same 
was by said proclamation restored to public domain. It thus ap- 
pears that the proceedings which resulted in the patent to King for 
the land in question were initiated long after the act of March 7, 
1885, amending the act incorporating the city of Chamberlain. As- 
suming for the présent that, during the time between the entry at 
the local land offlce and the issuance of the patent to King for the 
land in question, lands within the limits of an incorporated town 
were not subject to entry, was the act of March 7, 1885, void and in- 
operative by reason of the fact that the land described therein was 
within the boundaries and a part of the Great Sioux Réservation? 
The land department held that the act was void. What authority 
the land department possesses to annul the act of the state or ter- 
ritorial législature is not apparent. It has generally been supposed 
104 F.— 28 
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thatthat power either rest^d.in congress or the courts. Section 6 
of the açt to provide a tei^porary government for the territory of 
Dakota, approved March 2,j|.$4l, provided "that.the législative pow- 
er of the territory shall extend to ail rightful subjects of législation 
consistent with the constitution of the United States and the provi- 
sions of this act, but no law shall be passed interfering with the 
primary disposai of the soih" Neither this act, the treaty with the 
Sioux Indians concluded April 29, 1868 (15 Stat 635), nor any law 
or treaty, contains any provision that lands within the limits of the 
Great Sioux Réservation sh^ll be excluded from territorial or state 
jurisdictipn. This being so, lands within the said réservation were 
a part of Dakota territory, and subject to the jurisdiction thereof. 
Langford v. Monteith, 102 U. S. 145, 26 L. Ed. 53. In the case of 
Railway Co. v. Fisher, 116 U. S. 28, 6 Sup. Ct. 246, 29 L. Ed. 542, 
it appèars that the railroad company had built and was operating 
in Idaho a railroad which, for a distance of 69 miles and a fraction 
of a mile, passed through a tract of land in the county of Oneida 
known as the "Pt. Hill Indian Eeservation," which was on the 30th 
day of July, 1869, set apart by order of the président, for the Ban- 
nock tribe of Indians, pursuant to the provisions of a treaty be- 
tween the United States and the Eastern band of Shoshones and the 
Bannock tribe, concluded July 3, 1868. The territory of Idaho lev- 
ied taxes to the amount of $4,478 upon the property of this road 
within the Indian réservation, and, the tax collecter of the county 
having commenced proceedings to enforce the tax by sale of the 
property qî the company, a suit was commenced to restrain him 
from so doing. The stipulations in the act of March 3, 1863, organ- 
izing the territory of Idaho, so far as Indians are concerned, are the 
same as those in the act creating the territory of Dakota, and the 
treaty setting apart the réservation contains similar provisions to 
those of the treaty of 1868 between the United States and the Sioux 
Indians, The suprême court, in disposing of the case, and holding 
that the territory of Idaho had jurisdiction over the Indian réserva- 
tion, spoke as foUows: 

"It is contended by the pMntiff that thèse stipulations cannot be carried 
out If the laws of the territory are enforced on the réservation; and in sup- 
port of the position spécial emphasis Is placed upon the clause In regard to 
persons passlng over, settllng upon, or reslding In the territory, and the clause 
touching wrongdoers among the Indians. As thèse treaty provisions hâve the 
force and eflect of a law, it is inslsted that the réservation is excluded from the 
gênerai Jurisdiction of the territory as eflfectually as if the exclusion was made 
in spécifie tenus. To uphold that jurisdiction in ail cases and to the fullest 
extent wonld undoubtedly Interfère with the enforcement of the treaty stipu- 
lations, and mlght thus defeat provisions designed for the securlty of the 
Indians. But It Is not necessary to Inslst upon such gênerai jurisdiction for 
the Indians to enjoy the full beneflt of the stipulations for their protection. 
The authorlty of the territory may rlghtfuUy extend to ail matters not Inter- 
fering with that protection. It has therefore been held that process of its 
courts may run into an Indian réservation of this klnd, where the subject- 
matter or controversy is otherwlse within thelr cognizance." 

In the case of Draper v. U. S., 164 U. S. 240, 17 Sup. Ct. 107, 41 
L. Ed. 419, the suprême court held that, under and by virtue of the 
enabling act which admitted Montana and South Dakota to the 
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Union, there was no exclusion of jurisdiction from Indian reserya- 
tions in favor of the United States, and that the state courts were 
vested with jurisdiction to try and punish ail crimes other than 
those committed by Indians or against Indians. The title of the 
land which the act of March 7, 1885, brought within the limita of 
the city of Chamberlain, was in the United States, and the Indians 
only had the right of occupancy, and the inclusion of a few acres 
within the limits of the city of Chamberlain in no way interfered 
with the rights or property of the Indians; and it nowhere appears 
that the Indians or congress ever objected to the act of March 7, 
1885. . 

Section 1844, Rev. St. U. S., which was a part of the organic act 
of Dakota territory, provided : . 

"The secretary [of the territory] shall record and préserve ail the laws and 
proceedings of the législative assembly, and ail the acts and proceedings of 
the govemor in the executive department. He shall transmit one eopy of the 
laws and jonrnals of the législative assembly within thirty days after the end 
of each session thereof, to the président." 

And we must présume that this duty was performed, and that 
within 30 days after the end of the session at which the law of March 
7, 1885, was passed the président of the United States was furnished 
with a copy of the same. Congress had the power to annul it, but 
did not do so. As to the power to include a portion of the Indian 
réservation within the corporate limits, see State v. Doxtater, 47 
Wis. 278, 2 N. W. 439; also, Schriber v. Town of Langlade, 66 Wis. 
616, 29 K W. 547, 554. 

The act of March 7, 1885, being clearly within the législative pow- 
er of the territory of Dakota, was a valid act; and, although it 
might not operate to the destruction of any treaty rights of the 
Indians, still, for the purpose of bringing the land in question with- 
in the corporate limits of the city of Chamberlain, it had full opér- 
ation. Let us concède that from the time of its passage until the 
extinguishment of the Indian title on February 10, 1890, the act of 
March 7, 1885, was not operative. Certainly on the extinguishment 
of the Indian right of occupancy it became operative as to the land 
in question, as the législature of the territory of Dakota had the 
right to incorporate within the limits of a city lands of the United 
States or of any private citizen. On November 2, 1889, the state of 
South Dakota was admitted to the Union, and by an act of the lég- 
islature of the state of South Dakota approved February 6, 1890 
(Sess. Laws 1890, p. 254), it is provided: 

"AU laws in force in the territory of Dakota at the date of the admission of 
the state of South Dal£ota Into the Union, not répugnant to or inconsistent 
with the constitution of said state. shall continue and be In full force and 
effeet untlI altered, amended or repealed." 

The law of March 7, 1885, by virtue of this state législation, be 
came a valid law of the state of South Dakota, as it was in no wise 
in conflict with or répugnant to the constitution of the state of 
South Dakota. On July 30, 1886, congress passed an act prohibit- 
ing the législatures of the territories of the United States from 
passing spécial laws incorporating cities, towns, or villages, or 
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changing or amending the charter of any town, city, or village; but 
this act was passed subséquent to the act of March 7, 1885, and 
only spoke for the future, and in no wise invalidated acts of spécial 
législation passed before that date. The constitution of the state of 
South Dakota also has a similar provision, but it only had relation 
to the future acts of the législative assembly of the state of South 
Dakota, and to incorporate a city or to amend a charter incorpo- 
rating a city is not in conflict with or répugnant to anything in the 
constitution; and the mère fact tha;t the manner of passing the 
territorial act of March 7, 1885, would not be allowable under the 
constitution would not hâve the effect to repeal the law, especially 
when taken in connection with article 26 of the same constitution, 
section 1 of which provides: 

"That no Inconvenience may arise Irom the change of the territorial govem- 
ment to the permanent state government, it is hereby deelared that ail rights, 
actions, prosecutions, claims and rights of individuals and ail bodies corporate, 
shall continue as If no change had taken place in this government." 

At the time of the admission of the state of South Dakota there 
were many cities within its boundaries which had been incorporated 
by spécial acts, and it has never been contended for a moment that 
the admission of the state repealed the charters of ail thèse towns 
and cities. Thus we hâve, at the time King initiated bis proceed- 
ings which resulted in the patent offered in évidence, a valid law 
incorporating the land in question within the city limits of the ciîy 
of Chamberlain. If there is any law withdrawing land within the 
limits of an incorporated town from homestead entry, it is difflcult 
to see why this patent is not void on its face, when taken in connec- 
tion with matters of which this court must take judicial notice. 

While the land department, in issuing the patent to King, as- 
sumed that if the act of March 7, 1885, was valid, the entry ought 
to be canceled, counsel for plaintiff now insists that since the act of 
March 3, 1891 (26 Stat. 1095), there has been no law prohibiting 
homestead entries upon land included within the limits of an in- 
corporated city or town. The argument in support of this position 
is as follows: 

Section 2258, Eev. St. U. S., the same having been taken from the 
act of congress dated September 4, 1841 (5 Stat. 455), is as follows : 

"The following classes of lands, anless otherwlse speelally provided for by 
law, shall not be subject to the rights of pre-emption, to wit: First, lands in- 
cluded in any réservation by any treaty, law or proclamation of the président 
for any purpose; second, lands Included within the limits of any incorporated 
town or selected as the site of a city or town; third, lands actually settled and 
occupied for purposes of trade and business and not for agriculture; fourth, 
lands on which are situated any linown salines or mines." 

Section 2289, Kev. St. U. S., préviens to the act of March 3, 1891, 
above mentioned, read as follows : 

"Every person who is the head of a f amily, or who has arrlved at the âge 
of 21 years and is a citizen of the United States, or who has filed his décla- 
ration to become such as requlred by the naturalization laws, shall be entitled 
to enter one quarter section or less quantlty, of unappropriated public lands 
upon which such person may hâve filed a pre-emption clalm, or which may 
at the time the appUcation is made, be subject to pre-emption, at $1.25 per 
acre." 
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By section i of the act of March 3, 1891, the sections of the Re- 
vised Statutes from 2257 to 2288, inclusive, were repealed; and by 
section 5 of the act of March 3, 1891, section 2289, above mentioned, 
is amended so as to read as follows: 

"Every person who is the head of a family, or who has arrlved at the âge of 
21 years and is a citizen of the United States, or who has filed his déclaration 
of intention to become sueb, as required by the naturalizatlon laws, shall be 
entitled to enter one quarter section or a less quantity, of unappropriated pub- 
lic lands to be located in a body, in conformlty to the légal subdivisions of the 
public lands, but no person who is the proprietor of more than 160 acres of 
land in any state or territory, shall acquire any right under the homestead 
law. And every person ownlng and residing on land, may, under the provi- 
sions of this section, enter other land lylng contiguous to his land, which shall 
not, with the land so already owned and occupied, exceed in the aggregate 160 
acres." ' 

It will be noticed that the amendment to section 2289 éliminâtes 
from the same the following words: 

"Upon which such person may hâve filed a pre-emption claim, or which may, 
at the time application Is made, be subject to pre-emption." 

Under section 2289 as it stood before the act of March 3, 1891, a 
homestead entry could not be made upon land that was not sub- 
ject to pre-emption, and it thus happened that the provision of sec- 
tion 2258 of the pre-emption law determined what land was exempt 
from homestead as well as pre-emption filing. The act of March 3, 
1891, was an act which repealed the pre-emption and timber culture 
laws. Congress having by this act repealed the pre-emption law, it 
was necessary to amend section 2289, for the reason that the référ- 
ence to pre-emption in that section would be meaningless if there 
was no pre-emption law; but it does not necessarily foUow that, 
because congress amended section 2289 as stated, ail lands described 
in section 2258 are now subject to homestead entry. Section 2289, 
since its amendment, allows homestead entries to be made upon 
unappropriated public lands. The uniform interprétation of section 
2289 by the land department since this amendment has been to the 
effect that homestead entries could not be made upon lands included 
within the corporate limits of a town. In Barbour v. Wilson, 23 
Land Dec. Dep. Tnt. 466, decided December 3, 1896, the honorable 
secretary of the interior used the following language : 

"I do not think It follows from said amendment, however, that lands within 
the limits of an incorporated town may now be entered under the homestead 
law. I cannot believe that such was the intention of congress. It migbt just 
as well be contended that lands on which are situated known salines or mines 
— certainly the former— are subject to homestead entry under the amended 
law, for the reason that such lands embraced one of the exceptions in the 
repealed pre-emption law, and no référence thereto is eontained in the amended 
homestead law. The purpose of congress in making the amendment is appar- 
ent, and I do not think a broader scope should be given the amended law than 
that purpose warrants. Moreover, as the law now stands, it is only 'unappro- 
priated lands' that are subject to homestead entry, and I do not think that 
lands included within the limits of an incorporated town can be justly held to 
corne within that category. It would not be in accord with a sound publie 
policy to allow the acquisition by homestead entry of lands so situated, and 
thereby likely largely enhanced in value. Moreover, the settlement and oceu- 
pancy of such lands for purposes of trade and business, or tUeir use for town- 
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Site purposes, eould and most likely wonld be serlously Interfered wlth If such 
were the law." 

TMs court will take judicial notice of the raies and régulations 
of the land department of the United States in regard to the dis- 
posai of the public lands. Caha v. U. S., 152 U. S. 211, 14 Sup. 
et. 513, 38 L. Ed. 415. And it appears from said rules and régu- 
lations that before and continuously since the act of Mareh 3, 1891, 
it is required of the homestead claimant and his witnesses, when he 
makes final proof at the local land ofQce, that he answer under oath 
the foUowing questions: 

"Question. Is your présent clalm wlthin the limlts of an Incorporated town 
or selected site of a clty or town, or used In any way for trade and business? 
Question. Are there any Indications of coal, salines, or minerais of any liind on 
the landî" 

Why are answers to thèse questions required, if they are imma- 
terial?. 

The interprétation given to laws regulating the disposai of the 
public lands by the land department, which is vested with the dis- 
posai of the same under said laws, is entitled to great respect. 
Sturr V. Beck, 133 U. S. 541, 10 Sup. Ct. 350, 33 L. Ed. 761. It is 
certainly the understanding of the land department, so far as mat- 
ters of which judicial notice can be taken is concemed, that land 
included within the limits of an incorporated town is not subject to 
entry under the homestead laws. But, speaking of the particular 
case before the court, let us see if, at the time King made his entry 
upon the land in question, it was unappropriated public lands. Sec- 
tion 2258 was certainly in force until March 3, 1891. By its terms 
homestead and préemption claims could not be flled upon land 
within the incorporated limits of a town. This certainly was a 
permission by congress to the states and territories that public lands 
might be incorporated within the corporate limits of a city or town. 
While this law was in force the act of March 7, 1885, was passed, 
incorporating the land in question within the limits of the city of 
Chamberlain. That law, as has hereinbefore been stated, was valid. 
It was ratified and affirmed by the législative power of the state of 
South Dakota, and the land in question had been absolutely ap- 
propriated by being brought within the limits of the city of Cham- 
berlain. "To appropriate," in the sensé that the word is used in the 
land laws of the United States, is to sélect the land for a particular 
purpose. By including the land in question within the corporate 
limits of the city of Chamberlain, the title to the land was in no 
wise interfered with; but the législative power, in its discrétion 
and judgment, thought it was proper that it be brought within the 
corporate limits. Courts hâve no authority to review the reasons 
for législative action in this particular, and the act of the législature 
had no other force or effect than to appropriate this land for town- 
site purposes, leaving the United States to dispose of it in any way 
that it should deem proper. The act of June 14, 1878, allowing tim- 
ber culture entries on the public land, contained no express pro- 
hibition against entry of land included within the limits of a city 
or town; but the land department, in Re Dayton, 2 Land Dec. Dep. 
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Int. 634, held the act must be construed in the light of tlie gênerai 
laws regulating the disposai of the public lands, and rejected Day- 
ton's application for a timber culture entry within the limits of the 
city of Aberdeen, Brown county, Dak. T. By section 21 of the act 
of March 2, 1889 (25 Stat. 888), dividing the Great Sioux Réservation 
into separate réservations, it is provided that "ail lands in the Great 
Sioux Réservation, outside of the separate réservations, shall be dis- 
posed of by the United States to actual settlers only, under the pro- 
visions of the homestead law, and under the law relating to town 
sites." This provision in no wise interfères veith the provision of 
the gênerai law that a homestead entry can only be made upon un- 
appropriated public lands. By section 16 of the same act, congress 
recognized certain agreements which the Chicago, Milwaukee & St. 
Paul Railway Company and Dakota Central Railway Company had 
made with the Sioux Indians, and the railroads were given a certain 
time within which to comply with certain conditions, and in de- 
fault thereof the lands should be forfeited. The description of thèse 
particular lands does not appear in the act of March 2, 1889, but in 
the proclamation of the président of the United States of December 
5, 1894 (19 Eand Dec. Dep. Int. 431), the description of thèse lands 
that were referred to in section 16 is given; and it appears from 
said description that the land in question in this suit is a portion of 
the land referred to in section 16, and section 16 contains this pro- 
vision : 

"And the said railway companies, and each of them, shall, within three 
years after this act talies efCect, eonstruet, complète, and put in opération 
their said Unes of road; and in case the said lines of road are not deflnltely 
located and maps of location filed within the periods hereinbefore provided, or 
in case the said lines of road are not constructed, completed and put in opéra- 
tion within the time herein provided, then and in either case, the lands granted 
for right of way, station grounds, or other railway purposes, as In this act 
provided, shall without any further act or ceremony, be deelared by proclama- 
tion of the président forfeited, and shall, without entry or further action on 
the part of the United States, revert to the United States and be subject to 
entry under the other provisions of this act." 

This provision and the other provisions of section 16 account for 
the fact that the lands in question were not open to settlement until 
April 15, 1895; but there is nothing in the act of March 2, 1889, 
which would in any way interfère with the act of the législative 
assembly of Dakota territory of March 7, 1885. At the time the act 
of March 2, 1889, was passed, section 2258, Rev. St. U. S., exempt- 
ing lands within the incorporated limits of a city or town from 
homestead entry, was in force; and when congress said in the act 
of March 2, 1889, that lands open to settlement by that act should 
be disposed of by the United States to actual settlers under the pro- 
visions of the homestead law, it did not intend to repeal section 
2258, which exempted land within the limits of a city or town from 
homestead entry. It merely provided that the lands should be dis- 
posed of under the homestead laws, leaving the homestead laws, as 
they then existed, to operate. The land in question is a portion of 
188 acres on the east bank of the Missouri river, to the north of the 
city of Chamberlain, which is referred to in the proclamation of 
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the président of the United States dated December 5, 1894. The 
balance of the tract reserved to the railway company, and also open 
to settlement by said proclamation, consisted of 640 acres on the 
weSt Bank of the Missouri river; and the fact that congress dealt 
wîth thèse lands in the act of March 2, 1889, and that the président 
issued his proclamation of December 5, 1894, concerning the same, 
without saying anything about this tract within the corporate lim- 
its of the cîty of Chamberlain, is no reason for saying that congress 
had intentionally, or even by implication, annulled the act of the 
territorial législature incorporating this land within the limits of 
the city of Chamberlain. I cannot conclude otherwise than that the 
land in question, prior to the entry of King which resulted in the 
patent offered in évidence, was lawîully appropriated, within the 
meaning of the homestead laws, and that therefore no homestead 
entry could be made thereon ; and this ail appears to the court f rom 
documents of which the court is bound to take judicial notice. I 
therefore am of the opinion that the patent was rightly excluded, 
and that the motion for a new trial should be denied. 
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(Circuit Court of Appeals, Elghtli Circuit. Oetober 8, 1900.) 

No. 1,345. 

1. Mastbb and Sebvant — Dbfective Appliancbs — Questions fok Jury. 

A rallroad coal sbed was equlpped wltà boxes or chutes holding about 
five tons each, which, on belng trlpped, sUd out over a tender, when the 
pulllng of a pin permltted an apron to drop, and the coal was diseharged 
into the tender. On one occasion one of the chutes falled to sllde out on 
belng trlpped, and plalntlff, an employé, was dlrected by hls foreman to 
stand on the tender and pull on it. It suddenly slid out, knocking plaln- 
tlff Into the tender, and the apron fell, dumping the entlre contents upon 
hlm, and causing his Injury. There was évidence tendlng to show that 
10 days after the accident only 1 of the 12 chutes In the shed would 
operate properly, and as they were deslgned to operate, and évidence 
was also Introduced by défendant to the efCect that they were Ins'pected 
dally. Hdd, that such évidence warranted the submission to the jury 
of the questions whether the chute was In proper repair, and, if net, 
whether défendant knew or should hâve known Its defectlve condition. 

S. SaMB— ASSUMBD RiSE. 

In such case plalntlfC must necessarily hâve known that from some 
cause the chute did not sllde properly, and must be held to hâve assumed 
the risk therefrom; but that fact would not warrant the court in hold- 
ing, as a matter of law, that he also assumed the risk from the defective 
fastening of the apron, by reason of which the coal was prematurely dis- 
eharged upon hlm, or preclude a recovery for injuries caused thereby, and 
In the absence of évidence clearly showlng that he had, or should hâve 
had, knowlédge of such defect, that question was one for the jury. 
8. REiiEASB— Validitt— PHOcunrao by Deceit. 

Plalntlff recelved qulte severe Injuries while in the employ of the de- 
fendant rallroad company. A few days afterwards he signed a release 
of ail clalms for damages on account of such injury, for the stated con- 
sidération of "médical attention." He testifled that he was sent for by 
the foreman and asked to sign the paper, and on hls statlng that he 
could not read or wrlte Bnglish the foreman read the release to him, and 
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told hiin the company would pay his doctor bill and give him a light job; 
that he supposed that to be the purport of the paper, and did not under- 
stand it to be a release of his claim for damages, or he would not hâve 
signed it. Held that, under the circumstances, plaintifC had the right 
to rely upon the foreman for an explanation of the meaning and eSect 
of the paper, and if he was misled as to its efCect by the statements of 
the foreman, without négligence on his part,— which was a question 
for the jury,— it would not be binding upon him. 
Sanbom, Circuit Judge, dissenting. 

In EiTor to the Circuit Court of the Uuited States for the District 
of North Dakota. 

0. Wellington (W, E. Dodge, on the brief), for plaintiff in errer. 
G. W. Freerks (M. C. Freerks, on the brief), for défendant in error, 

Before CALDWELL, SAÎsTBOEN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge. This action was brought by Cari Ka- 
sischke, the défendant in error, against the Great Northern Eailway 
Company, the plaintiff in error, to recover damages for certain Per- 
sonal injuries which he sustained at Breckenridge, Minn., while he 
was in the employ of the défendant company, and was engaged in 
coaling one of its engines. It appears that, when an engine desired 
to take coal at the place where the accident occurred, it was run 
alongside of a building or shed containing coal, and that the coal 
was dumped into the tender by means of movable chutes or boxes 
in the side of the building, which were so arranged that they would 
slide out of their own weight, and discharge, respectively, about five 
tons of coal into the tender. Thèse boxes were so arranged that 
they could be made to slide out of their sockets by puUing a rope, 
and when they had slid out a certain distance the coal which they 
contained could be dumped into the pit of the tender by drawing a 
boit or pin, and permitting an apron or door at the front end of the 
box to open or fall. The plaintiff below alleged, in substance, that 
on the night of December 7, 1898, he was directed by his foreman 
to assist in coaling one of the défendant company's engines at its 
coaling station ; that he was ordered by the foreman to stand on the 
locomotive tender and pull on one of the coal chutes, so as to make 
it slide out of its socket; that he obeyed this order, and that while 
in the act of pulling on the chute it suddenly slid out of its socket, 
thereby throwing him to the bottom of the tender, and precipitating 
upon him about five tons of coal. He further alleged, in substance, 
that the injuries which he sustained by reason of the accident were 
due in part to the négligence of the défendant company in failing to 
provide safe machinery for dumping coal, and to the faulty and dé- 
tective construction of such machinery. There was a verdict and 
judgment in favor of the plaintiff below for a moderate sum, to wit, 
1 1,250, considering the nature and extent of the injuries which he is 
shown to hâve sustained. We are asked by the défendant company 
to reverse this judgment for varions reasons. 

It is claimed in the first place that no évidence was introduced 
which tended to show that the coal chute in question was détective 
in anj respect, and that the verdict is without any substantial evi- 
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dencë to Support it, but a catetnl perusal of the record has served to 
convince us that this praiposition is untenable. The testimony 
shows that the coal chutes or boxes, 12 in number, were made of 
sheet iron, and, if in a perfect state of repair, that they would slide 
ont of their sockets of their own weight,by puUing a rope, or trip- 
ping them, and that they wète dèsigned to be operated in that man- 
ner, rather than by pushing or pulling them; also, that the doors or 
aprons of the boxes would remain closed and retain the coal until a 
boit or pin was drawn, so as to release a latch which held the aprons. 
For some reason, however, one of the chutes (that which occasioned 
the injury) did not operate on the occasion of the accident as it was 
dèsigned to operate. It did not slide out of its own weight when it 
was tripped, and, because it failed to operate as it should hâve done, 
the plaintiff was directed to stand on the tender and pull outwardly 
on the box with as much force as he could exert. Moreover, when 
the box slid from its socket it did not retain the coal, as it should 
hâve done, until the boit was drawn and the latch released, but 
immediately discharged its contents into the pit of the tender, there- 
by covering the plaintifif's body with flve tons of coal. We think 
that the fact that the chute, although handled properly, did not 
operate as it should hâve operated, warranted an inference by the 
jury that it was for some reason out of order and in need of repair. 
Besides, there was direct évidence on the part of one of the plain- 
tiflPs witnesses (a witness by the name of McColm), who had abun- 
dant opportunity to examine the chutes, that about 10 days after the 
accident none of them but one were in such a condition, owing to 
some defect in the pins or latehes which controUed the aprons, that 
they would retain the coal and prevent it from dumping prema- 
turely, while there was no testimony that during the intermediate 
period any unexpected event had occurred which had put them out 
of repair suddenly. We conclude, therefore, that a jury could prop- 
erly ifind that the particular chute which was being operated at the 
time of the accident was then out of repair, and that the defect in 
question contributed directly to the plaintifl's injury. 

It is furthermore urged that, although the chute where the acci- 
dent happened may hâve been defective, yet the burden was on the 
plaintiff to show that the défendant company had knowledge of its 
condition prior to the accident, and that the plaintiff himself had no 
such knowledge. It is said that the record con tains no évidence 
tending to show such knowledge on the part of the défendant com- 
pany, while it does appear that the plaintiff himself was advised of 
the defect of which he now complains. We are willing to concède 
that it was incumbent on the plaintiff to satisfy the jury by com- 
pétent évidence that the défendant knew or ought to hâve known 
before the accident that the chute was out of repair, provided it had 
been constructed properly in the flrst instance, and had become de- 
fective solely through use. We think, however, that there was some 
évidence which would justify a jury in concluding that the chute 
had been out of repair for some time prior to Deoember 7, 1898, and 
that its condition ought to hâve been known to the défendant com- 
pany, or to the person whose duty it was to inspect thèse chutes. 



GREAT NORTHERN RY. CO. V. KASISCHKE. 443 

We have already referred to the fact that there was testimony to 
tbe effect that about 10 days after the accident ail of the chutes but 
one were out of repair, and would not operate as they should have 
done, owing to some defect in the latches which were designed to 
hold the aprons in place. The défendant claimed, and ofîered évi- 
dence to that effect, that the chutes were inspected daily, and were 
in perfect order on the evening of the accident, and for a long time 
afterwards. The jury probably credited the statement of the plain- 
tiff's witness McColm that ail of the 12 chutes, with possibly one ex- 
ception, were in a defective condition very shortly after the acci- 
dent; and, upon the assumption that they wfre convinced of this 
fact, it afforded a reasonable basis for an infeience that the chutes, 
or some of them, were out of repair on the night of the injury and 
for some time previous, inasmuch as it did not appear that anything 
had happened in "the meantime that would be liable to disarrange ail 
of the chutes in that brief period. If, a week after the plaintiff was 
hurt, the chutes, with one exception, were out of order, and in need 
of repair to make them operate perfectly, or as they were designed 
to operate, it would be reasonable, we think, to conclude that some 
of them were in need of repairs previous to December 7, 1898, and 
that the defect should have been discovered by the défendant Com- 
pany, since the testimony which it produced tended to show that 
they were subjected to a daily examination. We think, therefore, 
that no error was committed by the trial court in allowing the jury 
to détermine whether the chutes were in a defective condition on the 
night of the accident, and whether the defect therein was of such 
long standing that the défendant company, in the exercise of ordi- 
narj diligence, ought to have discovered their condition. In view 
of the conflict in the testimony respecting the condition of the pins 
and latches by which the aprons were held in place, it was the prov- 
ince of the jury to settle the controversy; and, if they found the 
chutes to be in a bad state of repair on the occasion of the acci- 
dent, it was likewise their duty to détermine for how long a period 
they had probably been in that condition, and whether reasonable 
care had been exercised by the défendant. It is a fact which ad- 
mits of no controversy that when the plaintiff took his place on the 
tender, in obédience to the order of his foreman, for the purpose of 
pulling on the coal chutes or boxes, he was aware that for some 
reason the particular chute did not operate as it should have done 
when the rope was pulled, and that there was something which ob- 
structed its outward movement. But it will not do to say that the 
testimony shows beyond peradventure that the plaintiff was aware 
that there was a defect in the pin or latch of the apron of the chute 
which he attempted to draw, which would cause it to dump pre- 
maturely. He testifled, in substance, that he had only assisted in 
coaling engines at the coal chute in question for two nights prior to 
the accident, and that during that time he had learned that some of 
the aprons were open, but that the pins in most of them were so 
tight that they had to be knocked out with a pick. This statement 
did not warrant the trial court in assuming that the plaintiff knew 
that the apron of the chute which he attempted to draw was in such 
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a condition that ît would open of its own accord, but it rather made 
it the duty of the court to permit the jury to détermine whether tie 
lad such knowledge, or ought to hâve acquired it, prior to the ac- 
cident. It was the province of the jury to décide what knowledge 
he had or ought to hâve had as respecta the condition of the apron, 
and whether it was of such a nature as rendered him guilty of con- 
tributory négligence. It may hâve been, and probably was, a de- 
fect in the apron fastenings of the particular chute which he at- 
tempted to draw, occasioning an unexpected fall of a mass of coal 
upon the plaintiff's body as he lay in the pit of the tender, that 
caused his most serions hurt, namely, the rupture of which he now 
complains. In view of ail the testimony, the trial court had no 
right to déclare that the plaintiff had consciously assumed the risk 
of being crushed or bruised by the sudden fall of flve tons of coal, 
even if it did appear that he had consciously assumed the risk of 
losing his balance on the edge of the tender by the sudden outward 
movement of the chute. Most men in his situation, and without 
knowledge that the apron of the chute was out of order and that it 
would discharge its load prematurely, would probably hâve obeyed 
the peremptory order of the foreman (which was given, as it seems, 
with some show of anger) to stand on the tender and pull on the 
chute, and would hâve done so without hésitation or thought of 
serions harm. We are not prepared to hold, therefore, and cannot 
assent to the proposition, that because he attempted to start the 
chute by pulling on it, knowing that it was obstructed by some ob- 
stacle, he thereby assumed the risk of an injury that was occasioned 
by an unknown defect in the apron, and is not entitled to recover 
for such injury. The évidence shows that there was another risk 
besides that of slipping into the pit of the tender, of which he may 
hâve been ignorant, that may hâve occasioned his chief hurt, and 
that this risk was incurred through the fault of the master. We 
are of opinion that the trial court very properly allowed the jury to 
détermine, in the light of ail the circumstances, whether the plain- 
tiff was guilty of such contributory négligence in obeying the order 
of the foreman, and in taking such a position as he did on the ten- 
der, as should preclude him from recovering. 

It is further urged by the défendant company that the plaintiff on 
Deoember 12, 1898, for a valuable considération, released it from ail 
causes of action then existing, and that this action is barred by the 
release, which is in the following form: 

"Fonn 2,704. Great Northern Railway Line. Great Northern Bailway Com- 
pany. Release of Damages. 

"Know ail men by thèse présents, that In considération of the svan of médi- 
cal attention , to me in hand paid by the Great Northern Railway Com- 
pany, the recelpt whereof Is hereby aclinowledged, I hâve released, aequitted, 
and dlscharged, and by thèse présents do release, acquit, and forever dis- 
charge, the said railway company, its suceessors and assigns, of and from 
any and ail cause or causes of action, costs, charges, claim, or demand, of 
whatever name or nature, in any manner arlsing or to grow out of Personal 
injuries received by me at Breclienridge on Dec. 6lh, 1898, while assisting in 
coaling engine No. 200. I slipped and fell into tank pit, and coal from pocket 
fell on me, whereby I was severeiy injured. The receipt of said sum of medl- 
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cal attention dollars belng hereby aeknowledged to be in full payment, satis- 
faction, and discharge of any and ail such cause or causes of action, costs, 
charges, and demand arising or growing eut of said personal injuries received 
as aforesaid. 

"In vvitness whereof, I hâve hereunto set my hand and seal this 12th day of 
December, A. D. 1898. Oarl Kasischke. [Seal.] 

"In présence of 
"J. O. Nolan, 
"E. Abig." 

Along the margin of this release was written the following state- 
ment, but it was unsigned: 

"This release read and explained to me before signature, and releases ail 
claims for personal injury to date." 

With respect to this document the plaintiff testifled, in substance, 
that on December 12, 1898, five days after the accident, he was sent 
for to corne to the roundhouse; that he was somewhat affected by 
dizziness at that time, as a resuit of the accident; that on reaching 
the offlce in the roundhouse he was shown a paper by the division 
master mechanic, J. C. Xolan, and was asked if he uuderstood it; 
that he told Nolan at the time that he could neither read nor write 
English; that Nolan then read the paper to him, but that he did not 
understand it fully or accurately; that, in the course of the conver- 
sation which ensued about the paper, he told Nolan that his doctor 
had asked him that morning for a dollar, and that Nolan replied, 
"The Company will pay your doctor bill and give you a light job." 
He further testifled, in substance, that Nolan did not explain to him 
that the document was intended as a release of his claim for damages 
on account of the injury that he had sustained ; that he did not under- 
stand it to be an agreement of that nature, but did suppose that it 
was an engagement on the company's part to pay his doctor and give 
him a liglit job, because Nolan said they would do so when he was 
asked to sign the document. He also testifled that the interview 
with Nolan, when the paper was signed, lasted only flve or ten min- 
utes; that no money was paid to him at that time or afterwards; 
that nothing was said about paying him any money; that he ascer- 
tained the real purport of the writing after it was signed, through a 
conversation with some of his fellow workmen, and that he would 
not hâve signed the paper had he known it to be a release of ail 
claims against the company for being injured. The évidence for the 
défendant with respect to this transaction was, as a matter of course, 
entirely différent, and tended to establish that the release in question 
was not only read by Nolan, but that the object thereof was fully ex- 
plained to the plaintiff before it was signed, and that he executed it 
with a full knowledge of the language employed, even if he did not 
comprehend its légal eiîect. 

It was clearly the duty of the master mechanic, when he was in- 
formed that the plaintiff could not read or write English, and that 
he relied upon him for an explanation of the contents of the paper, 
to explain its purport and the object of asking him to sign it, and to 
do so fully, in language which the plaintiff could comprehend. Be- 
cause Nolan represented the défendant company in the transaction, 
it was his duty to exercise spécial care in explaining its contents to 
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the plaintiff. It was likewise the plaintifE's duty to make reasonable 
efforts to obtain a correct understanding of the document before he 
signed it, and not to sign it uiltil he had reasonable gronnds for be- 
lieving that he did understand it. Eailway Co. v. Belliwith, 28 G. G. 
A. 358, 83 Fed. 437. We think, however, that the plaintiff had a 
right to rely upon Nolan for an explanation of the meaning and effect 
of the paper, inasmuch as he assumed the duty of interpreting and 
explaining it, and that the plaintiff was not bound to seek other ad- 
vice on the subject. The resuit is that if Nolan, by his statements or 
conduct, misled the plaintiff in any manner as to the effect of the 
instrument and induced him to believe that it was merely a writing 
by which he was to hâve his doctor's bill paid and get a light job, 
and that it was not in fact a release of his cause of action, it ought 
not to stand or be accepted in the présent action as a bar to a re- 
covery. The contention of the défendant company is that there was 
no évidence whatsoever which tended in any way to impeach the 
validity of the release, and that the court should hâve so declared. 
But, in the iight of what has been said, we are unable to assent to 
that proposition. In the flrst place, the considération recited in the 
release as moving from the défendant company, to wit, "médical at- 
tention," was trifling in comparison with the permanent bodily injury 
which the plaintiff appears to hâve sustained; and this in itself 
raises a suspicion of unfaimess, and gives color to the claim that the 
plaintiff was in some way deceived, and did not understand that he 
was releasing his right of action. Aside from this view are the posi- 
tive statements of the plaintiff that he was not advised that the in- 
strument was intended as a release of his claim for damages; that he 
would not hâve signed it had he understood such to be the object of 
asking his signature; that statements or représentations were made 
by Nolan, which are not embodied in the document, that gave him a 
différent understanding of its purpose; and the obvious facts that 
the plaintiff was to some extent subject to the influence of his su- 
perior officer, and had a very imperfect knowledge of the language in 
which the paper was written, and in which the negotiations leading 
to its signature were conducted. Thèse considérations, in our opin- 
ion, warranted the trial court in permitting the jury to détermine 
whether the plaintiff had consciously released his right of action, or 
whether his signature to the release had been obtained by conduct 
or représentations on the part of the company's agent which amount- 
ed to deceit. While it is essential to the public welfare that the in- 
tegrity of written contracts should be maintained, by requiring the 
parties thereto, before they sign the same, to exercise reasonable 
diligence in acquiring a correct knowledge of their meaning and ef- 
fect, yet it is equally important that the rule of law in this respect 
should not be applied with such strictness as will enable persons who 
are so disposed to easily overreach those who are unlettered and un- 
wary, and deprive them of valuable rights. In this instance we are 
satisfled that it was the function of the jury to décide wliether the 
plaintiff was deceived as to the contents of the release, and also 
to détermine whether he was guilty of any such négligence in execut- 
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ing it, under the, circumstances disclosed by the proof, as should 
estop him f rom contesting its validity. 

The foregoing comprehends ail of the substantial grounds on which 
the right to a reversai is predicated, and, for the reasons stated, we 
think that none of them would warrant such action. ïhe judgment 
below is accordingly afflrmed. 

SANBORN, Circuit Jndge. I am unable to yield assent to the 
opinion and décision of the majority of the court in this case, be- 
cause it seems to me that the undisputed évidence shows that the 
injury which the plaintifif sustained was the direct resuit of his own 
contributory négligence, and because, if he had any claim against 
the railroad company, he released it. 

The uncontradicted évidence is that the theory of the construction 
and opération of the boxes containing the coal was that they should 
hold the coal after they were drawn out to the engine, until the pins 
were drawn and the aprons were released by the operator. The testi- 
mony is equally conclusive and uncontradicted, however, that thèse 
boxes never did in fact so operate, but that when they were in perfect 
condition the pins and aprons would not hold the coal after they were 
drawn forward to the engine, and they would frequently automati- 
cally dump it, so that it was always dangerous for an employé to be 
in front of them when they were drawn forth. There is a conflict in 
the évidence respecting their condition at the time of the accident. 
The testimony for the défendant is that they were in order. The 
plaintiff himself testifled that some of them opened themselves be- 
fore and at the time of the accident, but that it was necessary to open 
most of them with a pick; and one of his witnesses testifled that ten 
days after the accident ail but one of them were so out of repair that 
they would dump the coal automatically. The opinion of the ma- 
jority assumes that the condition of the boxes at the time of the acci- 
dent was that described by this last witness. If this was their con- 
dition at the time of, it had undoubtedly been their condition for 
at least four days before, the accident. The évidence is uncontradict- 
ed that the plaintiff assisted in coaling the engines only when the 
boxes would not slide out by the use of the rope, and that he had as- 
sisted in pulling thèse coal boxes out and in coaling the engines f rom 
them for the four nights immediately preceding the accident, and 
that he had done so 7 or 8 times each night, or from 28 to 32 times. 
He testifled himself that during this time some of thèse boxes 
opened themselves, and that some of them they were cômpelled to 
loosen with a pick. Now, if, as the majori'y of the court assume, ail 
the boxes but one dumped automatically at the time of the accident, 
because they were out of repair, the plaintiff must hâve known that 
fact, and he must hâve been aware of the risk and danger of placiug 
himself in front of them. On the other hand, if they were in order, 
and if, as the uncontradicted testimony proves, they frequently 
dumped automatically when they were in perfect repair, so that there 
was always danger that they would do so, he must liave known this 
fact. Whichever view of the testimony is taken, therefore, he was 
assisting to operate thèse boxes, and his opportunity to know and his 
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knowledge of th.eir condition and opération, and of the risk and 
danger attending their opération, were necessarily better and more 
intimate than any that the défendant conld acquire by a diligent in- 
spection; and if, upon this testimony, the défendant could be guilty 
of négligence because it might hâve leamed by inspection that the 
boxes were ont of repair, much more was the plaintiff guilty of con- 
tributory négligence because he had the best opportunity to learn. 
and he himself testifies that he did know, that they dumped auto- 
matically, and knowing this he must hâve known the risk and danger 
of placing himself in front of one of them when he was pulling at its 
door with ail his power. It was gross négligence for the plaintiff to 
permit himself, with this knowledge, to be f ound in front of the door 
of one of thèse boxes when it was about to be drawn forth to its 
dumping place. If he had not so placed himself, he would not hâve 
been injured. The resuit is that his accident was necessarily the 
direct result of his own négligence, for which the défendant was not 
liable, and the judgment against it should be reversed. 

Nor am I willing to assent to the proposition that there was suf- 
âcient évidence of misrepresentation, fraud, or deceit in procuring 
the release which the plaintiff executed to warrant its avoidance. If 
the testimony of one of the parties to a written contract, who did not 
read it, or procure any friend or disinterested person to read or ex- 
plain it to him, but to whom it was read and explained by the agent 
of the other party, that he did not know its purport or tiiat he was 
deceived in its terms, is to be deemed sufflcient to set it aside, when 
that testimony is contradicted by ail the other witnesses to the trans- 
action, written agreements will not only lose their sanctity, but their 
reason for being. It is a settled rule of law that written contracts 
may not be set aside or disregarded for fraud or deceit in their pro- 
curement unless the évidence of the fraud or mistake is clear, un- 
equivocal, and convincing. In my opinion, the évidence in this case 
was not only not clear and convincing that there was fraud and de- 
ceit, but it was unequivocal and overwhelming that there was noue. 
The story of the plaintiff is incredible in itself . It is that he did not 
know that the instrument he signed was a release of his claim, but 
that he supposed that it was a mère agreement on the part of the rail- 
road Company to give him a light job and pay him his doctor's bill. 
But the Company needed to make no agreement to enable it to do 
thèse things, and the plaintiff must hâve known that his signature 
was not sought without purpose or reason. He does not claim that 
Nolan, who read the agreement to him, told him that the contract 
stipulated that he should hâve a light job. He admits that Nolan 
read the contract to him, and he simply daims that Nolan told him 
that he should hâve a light job, and the payment of his doctor's bill. 
If this testimony was true, his remedy was not an avoidance of his 
agreement, but an action for damages for the failure to give hi in the 
job, and to pay him his doctor's bill, if indeed there was such a fail- 
ure. There does not seem to me to be sufficient proof of fraud or 
deceit in the testimony of the plaintiff, standing alone, to warrant an 
avoidance of his release. But it does not stand alone. Nolan, who 
read the agreement to him, testifles that he read it in full and clearly 
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explained it, that ke told him that it was a release of his claim 
against the défendant, and that he made no misrepresentation to him 
of its contents. Abig, the witness to the contract, testifies that, 
when Nolan read it to the plaintiff in English, the latter said that he 
imderstood it, but that, for fear that he might not fully understand 
it, he explained it to him in Gennan. He testifled that he said to 
him in that language, "Charley, by signing this paper you release the 
Company of any further claim on account of this damage," and that 
the plaintiff replied, "Yes, yes, yes, I understand," and thereafter exe- 
cuted the release. When the attention of the plaintiff was called 
to this conversation in his testimony in rebuttal, he did not deny it. 
He merely said he did not remember it. In this state of the record, 
there seems to me to be not only no évidence which would warrant a 
jury in flnding that this release was procured by misrepresentation 
or deceit, but conclusive proof that it was not so obtained, and the 
court below should hâve so instructed the jury. The case falls fairly 
under the décision of this court in Bailway Co. v. Belliwith, 83 Fed. 
437, 28 C. C. A. 358, 55 U. S. App. 113, where my views of the law 
upon thèse questions and the importance of its enforcement are ex- 
pressed more forcibly and more at length, 
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(CarcBlt Court of Appeals, Eighth Circuit. Oetober 17, 1900.) 

No. 1,367. 

1. PaKTNBKSHIP— LlABILITY OP PaBTNEKS— TORTS OF CO-PaRTNEK. 

A défendant cannot be held liable for the tortious act of another on the 
ground that they were partners, except upon proof that the partnership 
In faet existed at the time, and that the act was done in relation to the 
partnership business, with the knowledge and approval or ratification of 
such défendant, or that it was plainly for the benefit of the firm, and was 
committed In the usual and ordinary prosecution of the business whlch 
the partner committing it was accustomed to transact. 
8. Chattkl Mortgaqbs— Lien— Removal of Property to Another State. 

When a ehattel mortgage bas been executed and recorded in accord- 
anee with the laws of the state where the property is situated, so as to 
there create a valld lien, such lien will be recognized and glven efCect, 
through comity, in another state, to which the property is subsequently 
removed, in the absence of contrary législation, although the mortgage is 
not recorded there, and will not be held subject to the requirements of 
the statutes of the second state as to the mode of exécution and recording. 
8. Samk— Attachino Creditor— Conversion. 

A seizure of mortgaged property In the possession of one claiming to 
hold It under the mortgagee, upon an attachment against him or another 
than the mortgagee, and against his protest, amounts to a conversion, and 
entitles the mortgagee to recover its value. 

In Error to the United States Court of Appeals in the Indian 
Territory. 

This !s a suit for the wrongful selzur» and conversion of certain chattels 

under a writ of attachment. WilliaMi M. Hynes, his wife, Philomana Hynes, 

and Clara Smith, as executrix of Samuel H. Smith, deceased, the défendants in 

error, were the plaintiff s in the lower court, while the plaintiflfs In error, S 
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S. SSHapaia, 0. G. Moore< and F. Wi Pbrips (the latter being ,tlje offlcer by 
wbcinii Jpie, ,a;ttachment wj-It was levled), were the défendants. Tlie writ of at- 
taeoioent under which the chattels were seized was issued at the Instance 
01 the Sbapard Groeery Company, a flrm said to hâve been composed at the 
time oï SJ S. Shapard and 0. G. Moore, and it ran agalnst J. B. Cottraux, 
from whose possession the propectyin eontroversy was taken. The plaln- 
tififs beloWjÇlaimed to be the absolute owners of the chattels, under a bill of 
sale absolïitç on Its face, that was executed at San Antonio, Tex., on January 
4, 1894, by Phllomana Cottraux ànd Joe Cottraux, her hïisband, who appear 
to hâve been, respectlvely, thé mpther and the father of J. E. Cottraux, who 
was In possession of the chattelk at the tlme they were seized. J. B. Cott- 
raux clalmed to hâve the chattels In hls possession at the time of the selzure 
as lessee of the plalntlffs. The property conslsted of a marble soda fountain, 
marble-top tables, Ice-cream freezers, show casies, and the gênerai outflt of a 
conf ectionery establishment. It had been moved from Texas Into the Indian 
Terrltory about 18 months before the selzure, and in the meantlme had been 
in use by J. B. Cottraux, or by hls father, Joe Cottraux, at South McAIester, 
In the Indian Terrltory, where the selzure took place. When the attachment 
writ was levled the property waf loaded in a car for the purpose of transport- 
ing It to soflie point In Texas, aild it was taken from the car, and a portion of 
it was subsequently sold. Shortly after the selzure, and prior to the sale, J. 
B. Cottraux served a written notice on S. S. Shapard, one of the attaching 
creditors, that the property belonged to the plalntifCs, and that they were enti- 
tled to its immédiate possession. Thls notice, however, was dlsregarded, and 
a part of the property was sold to satjsf y the claim of the attaching creditors. 
After the sale the attaching creditors ofifered to retum to J. E. Cottraux, as 
agent of J. P. Cottraux (probably meanlng hls father, Joe Cottraux), such of 
the property as remalned unsold. This offw was decllned. The trial re- 
sulted In a verdict and Judgment for the plalntifCs below in the sum of $520. 
This judgment was afflrmed by the court of appeals In the Indian Territory, 
and the case has been brought hlther for revlew. 

Samuel A. Wilkinson and Wallace Wilkinson, for plaintififs in 
error. 

Charles B. Stuart, Yancey Lewis, and J. H. Gordon, for défend- 
ants in error, 

Before CALDWELL, SANBOEN, and THAYEK, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the cOurt. 

One of the issues that was raised on the trial below was whether 
the défendant 0. G. Moore was a partner of S. S. Shapard at the 
time the latter directed the levy of the writ of attachment. The 
trial court disposed of this issue as a matter of law, instructing 
the jury, in substance, that Moore was a partner of Shapard at the 
date of the levy and sale, and that, being such, he was liable for 
the wrongful act of Shapard in directing the levy, if it was in fact 
wrongful, although he was hot présent, and neither directed the 
levy to be made, nor authorized the subséquent sale of the attached 
property. To this instruction an exception was taken, which pré- 
sents one of the principal questions to be considered. 

The testimony in the case concerning the existence of the alleged 
co-partnership was, in substance, as follows: Moore lived at Eu- 
faula, in the Indian Territory, a considérable distance from South 
McAIester. About two years prior to January 1, 1897, he formed a 
co-partnership with Shapard for the purpose of carrying on the 
grocery business at South McAIester. By the terms of the agreement, 
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Shapard was to conduct the business in thé name of the Shapard 
Grocery Company, and was to hâve f ull charge thereof , but Moore was 
to furnish the capital. Moore's name was not used in the business, 
and, as he testifled, he was not generally known as being a meniber 
of the firm. On January 1, 1897, Shapard bought Moore's interest in 
the business, agreeing to pay him therefor |1,800, at the rate of 
|125 per month. This agreement, it seems, was oral. Four monthly 
payments were made in pursuance of the agreement, but no notice 
of a dissolution of the flrm was published, and it was understood be- 
tween the partners that Shapard should run the business, as before, 
in the name of the Shapard Grocery Company. Moore had no knowl- 
edge of the levy of the writ of attachaient on the property of the 
plaintiffs, which was made, as it seems, in the month of April, 1897, 
and neither derived a benefit from the levy, nor took part in any of 
the proceedings which culminated in a sale of the attached property. 
His ûrst knowledge that an attachment writ had been issued and 
levied was acquired from Shapard after the présent action was insti- 
tuted, when he was advised by 'Shapard that the suit would not 
trouble him in any way. In June, 1897, Shapard sold a half interest 
in the business of the Shapard G-rocery Company to one Ambrose, 
doing so with Moore's consent. Ambrose, it seems, paid $500 on 
account of his purchase, but failed to pay the residue of the purchase 
price. Later in the season, on or about September 1, 1897, Shapard 
having failed in business, and being unable to complète his monthly 
payments, Moore was compelled to take possession of the stock of 
goods then belonging to the Shapard Grocery Company, and he did 
so with Shapard's consent. At that time the grocery company was 
involved in debt, and Moore was compelled to pay, or at least did 
pay, |2,000 to satisfy claims against the grocery company. Notwith- 
standing the testimony aforesaid, which seems to hâve an obvions 
tendency to show that Moore was not a partner of Shapard at the 
time of the alleged wrongful seizure and sale of the property in con- 
troversy, and that he was in no sensé responsible for the willful 
trespass of Shapard, the learned judge of the trial court seems to 
hâve entertained the view that Moore must be held responsible for 
the wrongful acts of Shapard, by the opération of the doctrine of 
estoppel. In the instructions given, the attention of the jury was 
directed to évidence which showed that the parties had once been 
partners; that some people knew that Moore was a member of the 
flrm; that the flrm was afterwards secretly dissolved, without letting 
the public know the fact; that the business was thereafter conducted 
in the old flrm name; and in view of thèse facts the jury were told 
that Moore must be regarded as a partner of Shapard, and liable for 
ail of his tortious acts in conducting the flrm business. Obviously, 
therefore, the trial court held Moore responsible for the conduct of 
Shapard, by the opération of the principle of estoppel, without any 
référence to their actual relations inter sese. We are of opinion that 
this view was erroneous, because the object of the suit was not to 
charge Moore with a contractual liability to some one with whom 
the flrm had formerly dealt, but to make him respond for a willful 
tort said to hâve been committed by Shapard. In such an action it 
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was necessary for the plaintiffs to show that the relation of partners 
actually existed between them, a:nd that the wrongful act was either 
done with the knowledge and approval of Moore, or that it was done 
for his beneflt and in his behalf, and that he subsequently ratified it, 
or that it was plainly committed for the beneflt of the flrm, in the 
usual and ordinary prosecution of that part of the flrm's business 
which Shapard was aecustomed to transact. Add. Torts (6th Ed.) § 
82; Lindl. Partn. (2d Am. Ed.) p. 150; Jag. Torts, pp. 271-293; 
Webb, Pol. Torts, p. 114, and cases cited. In view of the nature of 
the action, the trial court erred in forcing Moore into the position of 
a partner, by erecting an estoppel, and then holding him accountable 
for the'acts of Shapard, as if the relation of partners actually existed. 
The jury should hâve been left to détermine from the évidence, under 
appropriate instructions, if Moore and Shapard were partners in fact; 
and they should also hâve been instructed as to the circumstances 
which would render the former responsible for, the willful torts of 
the latter, provided the jury found that a partnership actually ex- 
isted. 

A controversy arose at the trial as to whether the Mil of sale under 
which the plaintiffs derived title, which was executed at San Antonio, 
Tex., on January 4, 1894, was a bill of sale, as it purported to be, or 
in reality a mortgage given to secure a loan for the sum of |800, 
which was the considération expressed in the bill of sale. There 
was some évidence to the latter effect contained in an afifldavit for a 
continuance which the trial court permitted to be read. The plain- 
tiffs contended that the instrument was what it purported to be, to 
wit, an absolute bill of sale. In. view of this controversy the trial 
court instructed the jury, in substance, that, even if the plaintiffs did 
own the property by virtue of a mortgage recorded in Texas (and the 
bill of sale in question was there recorded), the plaintiffs might 
nevertheless recover, if the défendants had actual notice of the record 
of the mortgage when they levied upon and sold the property. The 
défendants below reserved an exception to this part of the charge, 
and they assign two reasons why it was erroneous. Pirst, they say, 
in substance, that the attached chattels "were not recently brought 
from another state," but had been in the Indian Territory for about 
18 months prier to the levy, and were liable to be attached for the 
debts of Cottraux; second, that the plaintiffs, if mortgagees, could 
not follow the property into another state, and sue a creditor of one 
who had the mortgaged property in his possession for attaching and 
selling it "without flrst showing that there was not sufflcient property 
left to satisfy their debt," 

There has been much discussion concerning the effect of the re- 
moval of mortgaged goods and chattels from the state where the 
mortgage was made and recorded, to another state. The gênerai 
consensus of judicial opinion seems to be that when personal prop- 
erty, which at the time is situated in a given state, is there mort- 
gaged by the owner, and the mortgage is duly executed and record- 
ed in the mode required by thé local law, so as to croate a valid lien, 
the lien remains good and effectuai, although the property is re- 
moved to another state, either with or without the consent of the 
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mortgagee, and although the mortgage is not re-recorded in the 
State to which'the removal is made. The mortgage lien is given 
effect, howéver, in the state to which the property is removed, solely 
by virtue of the doctrine of comity. Hence a state may by appro- 
priate législation décline to observe the rule of comity, and may re- 
quire ail mortgages afïecting personal property which is situated 
therein or brought therein to be there recorded, as a condition pré- 
cèdent to the récognition of their validity in that state. But the 
statutes of a state which prescribe how mortgages on personal prop- 
erty shall be executed and recorded are generally, if not universally, 
regarded as speaking with respect to mortgages made within the 
state upon property there situated, and as having no référence to 
personalty brought within the state which is at the time incum- 
bered with a valid lien created elsewhere. Thèse propositions are 
fullv sustained by the following authorities: Hornthal v. Burwell, 
109*^ N. C. 10, 13 S. E. 721, 13 L. R. A. 740; Smith v. McLean, 24 
lowa, 322, 328, 329; Handley t. Harris, 48 Kan. 606, 29 Pac. 1145, 
17 L. E. A. 703; Bank v. Morris, 114 Mo. 255, 21 S. W. 511, 19 L. 
E. A. 463; Kanaga v. Taylor, 7 Ohio St. 134; Langworthy v. Little, 
12 Cush. 109; Whitney v. Heywood, 6 Cush. 82; Iron Works v. War- 
ren, 76 Ind. 512; Feurt v. Eowell, 62 Mo. 524, 526; Cool v. Eoche, 
20 Neb. 550, 556, 31 N. W. 367; Keenan v. Stimson, 32 Minn. 377, 
20 N. W. 364; Ofïutt v. Flagg, 10 N. H. 46; Lathe v. Schoff, 60 N. 
H. 34; Barrows v. Turner, 50 Me. 127; Hall v. Pillow, 31 Ark. 32; 
Mumford v. Canty, 50 111. 370; Ballard v. Winter, 12 Am. Law Keg. 
(N. S.) 759; Jones, Chat. Mortg. (4th Ed.) § 260. So far as our re- 
search has extended, Michigan is the only state which déclines to 
recognize the validity of a mortgage lien upon personal property 
brought within its borders that was created elsewhere, and which 
maintains the superiority of an attachment lien acquired in a suit 
commenced in that state against the mortgagor, who has the prop- 
erty in his possession. Corbett v. Littlefleld, 84 Mich. 30, 47 N. W. 
581, 11 L. R. A. 95; Boydson v. Goodrich, 49 Mich. 66, 12 N. W. 913. 
The décision in Green v. Van Buskirk, 7 Wall. 139, 150, 19 L. Ed. 
109, is not in conflict with the doctrines stated above, since the 
mortgaged property that was involved in that case was located in 
Illinois at the date of the mortgage, which was executed in iSIew 
York, and the court was unable to give to the légal fiction that the 
domicile of the owner draws to it ail of his personal property such 
force and effect as to remove the property in controversy from the 
opération of the laws of the state of Illinois, and subject it to the 
opération of the laws of New York. Sections 4742 and 4743 of Mans- 
field's Digest of the Laws of Arkansas (sections 3053, 3054, Ind. T. 
Ann. St. 1899), relative to the exécution and recording of mortgages, 
which were in force in the Indian Territory until modifled, as to the 
place where mortgages of personal property shall be recorded, by 
the act of congress approved Pebruary 3, 1897 (29 Stat. 510, c. 136), 
hâve référence only to mortgages made in that territory upon prop- 
erty there located (Bank v. Lee, 13 Pet. 107, 120, 10 L. Ed. 81); and, 
within the doctrine above stated, they cannot be given effect to de- 
stroy the lien of the instrument under which the plaintiffs claim 
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title to the property in cQntroversy, that was executed and recorded 
in Texas, where the property was at the time located, and where 
both the mortgagors and the mortgagees at that time resided. 
Even if that instrument was intended as a mortgage, and not as an 
absolute bill of sale, the lien thereby created foUowed the property 
into the Indian Territory, and was rightly given effect by comity, 
and should hâve been given effect even if the attaching ereditors did 
not hâve aetual notice of the existence and record of the instrument 
at the date of the levy, since no effort was made in the trial court 
to impeach the instrument for fraud, or to question the considér- 
ation upon which it was founded. 

As respects the second contention stated above, — that the défend- 
ants below, if the plaintiffs were merely mortgagees, were not guilty 
of a tortious act, or, in other words, of a conversion, in levying on 
the property in controversy, unless after the levy and sale there was 
not enough of the mortgaged property left to satisfy the mortga- 
gees' debt, — this may be said: Some courts hâve held that a levy 
made upon mortgaged personal property in the possession of the 
mortgagor under a writ of attachment or exécution against him does 
not amount to a conversion, because a sale, if made, under the writ, 
only conveys the mortgagor's right of possession and his equity of 
rédemption, and does not destroy the mortgagee's interest. Man- 
ning V. Monaghan, 28 N. Y. 585. Otber courts, however, maintain 
the contrary view, holding that a seizure of mortgaged personal 
property against the protest of the mortgagee amounts to a con- 
version. McOoneghy v. McCaw, 31 Ala. 447; Frisbee v. Lang- 
worthy, 11 Wis. 375; Tannahill v. Tuttle, 3 Mich. 104. And this is 
said by Mr. Jones, in his treatise on Chattel Mortgages, to be the 
better rule, especially where the ofiScer assumes to sell the entire 
interest when he has notice of the mortgage. Jones, Chat. Mortg. 
§ 561, and note thereto. In the case in hand the évidence shows that 
the mortgaged property, when seized, was not in the custody of the 
mortgagors, but was in the aetual possession of J. E. Cottraux, who 
claimed to hold it as a lessee of the plaintiffs. The présent record 
does not show with certainty that the writ of attachment under 
which the property was seized ran against either of the mortgagors, 
but rather indicates that it ran against the son of th,e mortgagors, 
to wit, J. E. Cottraux. The plaintiffs also at the time of the levy 
would seem to hâve been entitled to the immédiate possession of the 
property in controversy, even if they were merely mortgagees. 
Moreover, the attaching ereditors were notifled before the sale that 
the plaintiffs were the owners of the property, and they disregarded 
the notice altogether, by assuming to sell it, or so much thereof as 
was necessary to satisfy their claim, as the absolute property of 
their debtor, and thereaf ter appropriated the proceeds of the sale. 
After the sale the offer that they appear to hâve made to restore the 
residue of the property which remained unsold was an offer to re- 
store it, not to the plaintiffs, but to J. E. Cottraux, as the agent of 
one of the mortgagors. Under thèse circumstances, we are of opin- 
ion that the acts of the attaching ereditors amounted to a conver- 
sion of the property, and entitled the plaintiffs to recover the fair 



SANGBR V. HIBBAED. 455 

market value of ail the property that was described in the bill of 
sale, even if the jury belieTed that instrument to be merely a mort- 
gage. The resuit is that we find no error in the instruction of the 
trial court last considered of which the défendants below are en- 
titled to complain. 

Some other questions are discussed in the briefs, which hâve been 
considered, but they do not require spécial notice. As the trial 
court erred in that part of its charge heretofore considered, -which 
declared, as a matter of law, that Moore was a partner of Shapard, 
and was responsible for his acts if they were tortious, the judgment 
of the United States court of appeals in the Indian Territory and the 
judgment of the United States court for the Central district of the 
Indian Territory must be reversed, and the case remanded for a 
new trial. It Is so ordered. 



SANGBE et al. v. HIBBAKD et al. 

(Circuit Court of Appeals, Elghth Circuit. October 27, 1900.) 

No. 1,393. 

InFAHTS— CONTRACTS— ;RlGHT TO DiSAFFIRM. 

The givlng of a bond by a miner to dissolve an attachment of a stock 
of goods which he had purehased in part from the attachment plaintiffs 
did not operate as an afflrmance of the eontracts sued on, or as an estop- 
pel, and afforded no ground for a judgment against him in the suit in 
which it was given, where he repudiated it, as well as the eontracts sued 
on, upon reaching his majority, and pleaded such facts in his answer, 
togetlîer with the further fact that he had paid the entire proceeds of the 
goods thus released to another creditor. 

In Error to the United States Court of Appeals in the Indian 
Territory. 

S. s. Sanger, Jr., the plaintiff in error, did not attain his majority until the 
19th day of August, 1895. During his infancy he engaged, as a retail dealer, 
In the mercantile business In the Indian Territory, and purehased goods on 
a crédit from Hibbard Bros., the défendants in error, and other Wholesale 
merchants. On the 9th of November, 1894, Hibbard Bros, sued out a writ of 
attachment against Sanger, which was levled upon the stoclî of goods in his 
possession, which he had purehased from them and other merchants. Other 
attachments were levied on the same stoclî of goods,— one in favor of W. W. 
Kendall Boot & Shoe Company, November 14, 1894, and one in favor of Win- 
gate, Stone & Welles Mercantile Company, November 16, 1894, On Decem- 
ber 10, 1894, the stock of goods so levied upon was sold by the marshal under 
an order of the court, and the proceeds of the sale, which were less than the 
amount of the several attachments, paid into the registry of the court. On 
the same day Sanger gave a bond to dissolve the attachment, under section 
337 of Mansfleld's Digest of the Laws of Arkansas, in force in the Indian 
Territory. This bond was procured and furnished by George M. Shelley, one 
of Sanger's creditors, upon an agreement that Shelley shouid receive the pro- 
ceeds of the sale of the goods in the registry of the court in payment of his 
daim against Sanger, and the costs and expansés and attorney's fées in the 
case. The money was received by Shelley, and the whole thereof appropriat- 
ed by him, according to his agreement with Sanger. To an answer filed by 
the guardian ad litem of Sanger during his infancy, as well as an answer 
filed by him after he attained his majority, setting up in due form the fore- 
going facts, the court sustained a demurrer. The défendant declining to plead 
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furthet, final: jiKlgment was rendered agalnst Sanger and the sureties on hls 
bond for dlssolvlng the attachment for the amount of the plaintiff'a clelm, 
and on appeal to the Ûnlted States court of appeals for the Indlan Terrltory 
this judgment W^ afflrmed, and thereupon the défendants removed the cause 
by writ of error Into thls court. 

Sanford B. Ladd (John 0. Gage .and Charles E. Bmall, on the 
brief), for plaintifEs in error. 
J. H. Gordon, for défendants in error, 

Before OÀLDWELL, SANBOEN, and THAYER, Circuit Judges. 

OALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The argument in this case bas taken somewhat of a wide range, 
but the case is in a narrow compass. The goods which Sanger 
purchased from the plaintiffs and others while still a minor were 
seized and sold on the attachment sued out against him, and the 
proceeds of that sale were received by Shelley, one of his creditors, 
so that while he was yet a minor ail the goods he had purchased 
during his minority, and the proceeds thereof, had passed out of his 
possession and beyond his control. On this state of facts, properly 
pleaded, was it error to render Judgment in an action at law against 
him for the goods purchased while a minor? This question must 
be answered in the aflrmative. The rule is wèll settled that an 
infant has an absolute right to disafQrm and avoid his contract for 
the purchase of property with which to enter into trade. He can 
repudiate his contract to pay for property purchased for such a 
purpoae, and the seller has no redress, unless the property pur- 
chased remains in the possession and control of the infant. In 
such case the infant's répudiation of his contract revests the title 
to the property sold in the vendor, who may recover it in a proper 
action for that purpose. But this suit is upon the contract for the 
purchase of the goods, and there is no claim that the property, or 
any part of it, or the proceeds thereof, are in the possession or con- 
trol of the défendant. The attachment deprived him of the posses- 
sion of the goods, and, under the agreement which resulted in the 
exécution of a bond to dissolve the attachment, the proceeds of the 
sale of the goods went to one of his creditors while he was still a 
minor. It is net claimed that he ratified the contract or did any 
act to estop him from setting up this défense after he had attained 
his majority, and the claim that the exécution of the bond to dis- 
solve the attachment during his infancy operated either as an af- 
firmance of the contract or as an estoppel is untenable. The bond 
was nothing but a contract, and no more binding upon him than the 
contract for the purchase of the goods in the first instance. The 
exécution of this bond did not operate either to affirm the original 
contract, or to estop him from setting up the plea of infancy in bar 
of a recovery upon it, because he was still a minor when the bond 
was executed. A minor can neither make nor aflartn a contract of 
this character during his infancy. The rule which precludes him 
from making a contract precludes him from ratifying it. He cannot 
effectually afflrm a contract made during his infancy until he at- 
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tains his majority. "The question," says the suprême court, "is 
whether acts and déclarations of an infant during infancy can es- 
top him from asserting the invalidity of his deed after he bas at- 
tained his majority. In regard to this there can be no doubt, 
founded either upon reason or authority. Without spending time 
to look at the reason, the authorities are ail one way. An estoppel 
in pais is not applicable to infants, and a fraudaient représentation 
of capacity cannot be an équivalent for actual capacity. Brown v. 
McCune, 5 Sandf. 224; Keen v. Coleman, 39 Pa. St. 299. A con- 
veyance by an infant is an assertion of his right to convey. A 
contemporaneous déclaration of his right or of his âge adds nothing 
to what is implied in his deed. An assertion of an estoppel against 
hlm is but a claim that he bas assented or contracted. But he can 
no more do that effectively than he can make the contract alleged 
to be conflnned." Sims v. Everhardt, 102 U. S. 300, 313, 26 L. Ed. 
87. The rules of law which we hâve stated, and which are the 
only ones applicable to the facts of this case, and décisive of it, 
are supported by ail the authorities. Corey v. Burton, 32 Mich. 30; 
Whart. Cont. § 56; Badger v, Phinney, 15 Mass. 359; Chandler v. 
Simmons, 97 Mass. 508; Carr v. Clough, 26 N. H. 280; Kailway 
Co. V. Higgins, 44 Ark. 296; Euchizky v. De Haven, 97 Pa. St. 202; 
Mustard v. Wohlford's Heirs, 15 Grat. 329; Mortgage Co. v. Dykes, 
m Ala. 178, 18 South. 292; Brantley v. Wolf, 60 Miss. 420; Gibson 
V. Soper, 6 Gray, 279; Craig v. Van Bebber, 100 Mo. 584, 13 S. 
W. 906. The judgment of the United States court of appeals for 
the Indian Territory, and the judgment of the TJnited States court 
in the Indian Territory, Northern district (53 S. W. 330), are re- 
versed, and the cause is remanded to the latter court, with instruc- 
tions to grant a new trial, and to proceed therein not inconsistently 
with this opinion. 



SALT LAKE CITY v. SMITH et al. 
(Circuit Court of Appeals, Bighth Circuit. October 15, 1900.) 

No. 1.365. 

1. Construction dp Contracts. 

The great desideratum and the real end to be attained by the construc- 
tion of a contract is to ascertain the terms upon which the minds of the 
parties met, and the sensé in which they were used when the parties 
made the agreement. 

8. Samb— Situation op Parties— Subject-Matter—Material. 

The situation of the parties when thelr contract was made, its subject- 
matter, and the purpose of its exécution, are material, to détermine the 
Intention of the parties and the meaning of the terms they used; and, 
when thèse are ascertained, they must prevail over the dry words of the 
stipulations. 

8. Samb— Limitation op Stipulation — Extra Work— Intbnt dp Parties. 

The stipulation, common to corporation agreements for worlj and labor, 
that eontraetors ma y be required to perform extra work eonnected with 
that described in the contract, at the priée named In the agreement or 
fixed by an engineer, is limited, by the subject-matter of the contract and 
the intention of the parties, to such proportionally small amounts of extra 
Worl£ as may become necessary to the completion of the undertaliing con- 
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templated by the parties when the contract was made; and work which 
does not f ail wltWn this llmjtatlon Is new and différent work, not covered 
by the agreemeiit, and for whldi.contractors may recdver upon a quantum 
' merillt •• ■' • ';:"■■■: 

i. Samb— Stipulation Àé to Altbkations. 

Tbe- provision In such a contract; that the corporation or Its englneer 
may make any necessary or. désirable altérations in the work, and that 
the eontractors shall recelvè the contract priée, or a price flxed by the 
englneer, for work or materlal required by the altérations, Is limited, by 
thè subject-matter and the Intention of the parties wheri It was made, to 
such modifications of the work contemplated at the tlme of the making 
of the contract as do not radlcaily change the nature or cost of the work 
or materials requlred. For ail other work and materlals requlred by the 
altérations the eontractors may recover the reasohable value, notwith- 
Btilnding the agreement. 

6. Sahb— Stipulation pob Arbitkation— Effkct. 

• The • stipulation In such contracts that any questions, différences, or 
controversles which may arlse between the corporation and the contracter 
under or In référence to the agreement and the spécifications, or the per- 
formance or nonperformance of the work to whleh they relate, shall be 
referred to an arbiter, and that hls décision thereof shall be final and con- 
cluslve upon both pMtles, gives the arbiter no jurlsdictlon to détermine 
that work or materlals which were not covered by the contract were fur- 
nlshed under It, and hls décision to that effect Is nugatory. 

6. Pleadinô— Variancb— Matkhiality. 

Where the ultimate facts which warrant a judgment for the plaintiff 
hâve been clearly alleged, and the Issue thus tendered has been fairly 
triedj a varlance between eyldentlal facts pleaded and those proved, which 
bas not mlsled or surprlsed the défendant, Is not fatal to the judgment. 

7. Testimont AT FoRMBR Tbial Inadmissible. 

The testlmony which was glvén at a former trial by a wltness who was 
presUmptlvely wlthin the Jurlédictlon of the court Is hearsay and inadmis- 
sible ilnder section 861 of the Revised Statutes and the gênerai rules of 
évidence. 

8. Exception to Evidence— ■WTaîvbb. 

A single objection to a class of évidence when first offered, and an 
exception to an erroneous rullng admittlng it, is sufflcient, and neither 
the objection nor the exception Is walved by a failure to constantly repeat 
them when subséquent offers of the same class of évidence are made. 

9. Exception to Ruling— Waivbr. 

One who objects and excepts to an erroneous rullng which permits hls 
oppohfent' to Introduce improper évidence does not waive bis objection or 
exception, or hls right to a new trial on account of it, by his subséquent 
Introduction of the same class bf évidence in support of his case. 

10. Right to Examine Witness— Waiveb. 

The right to call and examine a wltness upon materlal issues In a case 
Is not walved or lost by rëàdlng hls testlmony at a former trial upon 
other questions In the case. In the absence of any order puttlng the party 
produdng hlm to an élection between his earlier testlmony and his oral 
examlnatlon. 
(Syllabus by the Court.) ' 

In Error to the Circuit Court of the United States for the Dis- 
trict of tJtah. 

E. L. Dubois and Joseph Williams made a contract wlth Sait Lake City 
on March 10, 1891, to furnish the materials and perform the necessary work, 
except that requlred to make the excavations, to construct a covered conduit 
for the purpose of leadlng the waters of Parley's creek from a point In Par- 
ley's canon to Sait Lake City,— a distance of about six miles. After they 
had entered upon the performance of thls undertaking, and before they com- 
pleted it, they assigned their contract and thelr daim against the clty to 
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Joseph H. Smith, G. G. Symes, H. A. W. Tabor, and J, W. Graham, who 
finished the work, and then sued the city for $97,007.61, which they alleged 
to be the reasonable value of extra materlals and labor which they and their 
assignors had furnished to the elty in the construction of the conduit under 
the direction of the city engineer. The city denied liability, and averred that 
thèse alleged extras constituted a part of the work which the contractors 
and thelr assigns were required to perform, and that they had received pay- 
ment therefor at the priées flixed in the contraet. The case bas been tried 
three times. The last trial was before a jury, and it resulted in a judgment 
of $21,146.66 against the city, which now présents this writ of error for its 
reversai. Sinee the commencement of this action one of the original plain- 
tiffs (G. G. Symes) has died, and Sophie S. Symes, bis administratrix, has 
been substituted in bis place. For the sake of brevity, those who bave been 
and are seeking to enforce the claim against the city which has resulted in 
this judgment will be called the "plaintifCs," and Sait Lake City, the "de- 
fendant," in this statement and in the following opinion. 

The plaintift's alleged in their complaint: That the défendant advertised 
for bids for the construction of the conduit in accordance with maps and 
plans in the office of the city engineer. That Dubois & Williams examined 
thèse maps and plans, and the ground, upon the line laid out and staked by 
the city, which was such that it would require little or no stone masonry 
of any kind, no tunnels of any length, but an open trench, not to exeeed six 
to eight feet in depth, over comparatively level ground througbout its entire 
length. That they made their bid with direct référence to constructing a 
conduit over the ground thus marked. That the instructions to bidders fur- 
nished by the city, and upon which the contractors relied, contained this 
provision and estimate: "For the purpose of arriving at the comparative 
value of the respective bids, the following quantities will be taken as approxi- 
mating the actual quantities which the exécution of the work will develop, 
and shall be used for no other purpose in connection with this contraet. Ap- 
proximate quantities: • * * Tunneling in earth, including timber, 10 cu- 
bie yards; tunneling in solid rock, 150 eubic yards; concrète masonry, 8,000 
cubic yards; brick masonry, 2,500 cubie yards; cut-stone masonry, 10 cubic 
yards; rubble masonry, 10 cubie yards; rubble masonry laid dry, 10 cubic 
yards; rlprap, 100 cubic yards; cernent plaster, 40,000 square yards; lumber 
in the work per thousand feet, 10,000, board measure; cast-iron pipe, 36 
inches, laid, 100 lineal feet; wrought-iron pipe, 36 inches, laid, 100 lineal feet; 
wooden pipe, 36 inches, laid, 100 lineal feet." That there was nothing in the 
maps, plans, or spécifications that indieated that the bidders would be re- 
quired to build any dam across Parley's creek, or to construct any wells or 
cisterns. That, in reliance upon thèse maps and plans, they prepared their 
bid and entered Into their contraet, and that in doing so they did not take 
into considération the construction of any cut-stone culverts, or the lining of 
any tunnels with concrète masonry, or the laying of any pipes therein, or the 
building of any wells or cisterns or any dam across Parley's cafion, and that 
ail this work was of a more expensive and of an entirely différent kind, 
nature, and character from any work described in the spécifications or in- 
structions to bidders, or In the directions or instructions of the city engineer, 
and no such work would bave been required if the conduit had been con- 
structed over the ground where the line was staked out and surveyed. They 
averred that Dubois & Williams, in this state of the case, made the lowest 
bid, and entered into the contraet to furnish the material and do ail the 
work, except the excavation, for the construction of this conduit, and to 
accept and receive as compensation for the kinds of work they performed the 
following priées: Concrète masonry, per cubic yard, |5.97; brick masonry, 
per cubic yard, $8.85; cut-stone masonry, per cubie yard, $12.40; rubble 
masonry, per cubic yard, $7.50; rubble masonry, laid dry, per cubic yard, 
$5; riprap, per cubic yard, $3; cément plaster, per square yard, 34 cents; 
lumber used In the work, per 1,000 feet, board measure, $35; cast-iron pipe, 
36 inches, laid, per lineal foot, $11.68; wrought-iron pipe, 36 inches, laid, per 
lineal foot, $6.95; wooden pipe, 36 inches, laid, per lineal foot, $3.45. They 
alleged that they commenced to construct the conduit at Sait Lake City, and 
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aavanced with the work towards Pàrley's cafion; that, after they had con- 
stnicted lu the open trench over four miles thereof, the Une or route of tke 
conduit for the last mile was matérially changea by the clty engineer from 
comparatlvely level ground to a course over deep ravines and through hills, 
whlch requlred expensive tunnels, the Uning of such tunnels at great expense 
wlth concrète masonry, the laylng of heavy Iron pipes thereln, and the con- 
struction of large and expensive cut-stone culverts, whlch would net hâve 
been necessary If the Une and plan of the work had not been changed; that 
they constructed the conduit In the place and manner directed by the engineer 
of the elty; that, Instead of furnlshlng 10 cublc yards of cut-stone masonry, 
they were requlred to and dld bulld 865.44 cublc yards thereof; that, Instead 
of 10 cublc yards of rubble masonry, they were requlred to and dld build 
134.63 cublc yards thereof; that the masonry so constructed was of an en- 
tlrely différent character, In a différent location, and worth more than twlce 
as much per cublc yard as the nominal quantity for which they bid, and 
whlch they agreed to constmct; and that, because this work was of a différ- 
ent nature, character, and klnd from that mentioned In the contract, It was 
not covered thereby, and they were entltled to recover the reasonable value 
thereof, whlch they allégea to be more than $25,000. They asserted that, 
by reason of the changes In the Une and route over which the conduit was 
constructed, they were requlred to construet a concrète conduit through the 
tunnels; that this work was of a nature entlrely différent from that of con- 
structing a conduit In an open trench; and that they were entltled to recover 
the reasonable value of this work, whlch they clalmed to be more than $28,- 
000. They averred that they were requlred to construet and dld build an 
expensive concrète and cut-stone dam to gather the waters of Pàrley's creek, 
whlch was not contemplated or mentioned In the plans, spécifications, bid, or 
contract, and that the work and materlal furnished upon this dam were 
worth more than $26,000. For thèse and other similar items of materials and 
labor they asked to recover the $97,007.61 for which the suit was brought. 
The answer of the défendant was that the Une or route of the conduit for 
the mile for whlch the tunnels, cut-stone masonry, rubble masonry, and dam 
were requlred had not been located or surveyed when the blds and the con- 
tract were made; that Dubois & Williams made their bid and contract with 
knowledge of this fact; that most of the work and materlal for which they 
clalmed to recover reasonable compensation in their complaint was of the 
same klnd and character as that speclfled in the contract; that Its prlce was 
flxed thereby; that the plalntlffs had been paid this priée; that, wherever 
any extra materlal or work had been requlred, Dubois & Williams had, by 
their contracti empowered the engineer of the clty to détermine its prlce; 
that he had donc so; and that they had been paid this priée, so that there 
was no llability upon the clty on account of any of the matters set forth in 
the complaint. 

The testimony of the witnesses of the respective parties to this action gen- 
erally supported the averments of their pleadlngs. Upon the questions wheth- 
er or not a Une for the masonry conduit had been surveyed and staked ont 
over the last mUe of the course before the bids were received and the con- 
tract was made, and whether or not the concrète masonry in the tunnels and 
the cut-stone and rubble masonry in the culverts and dam were of the same 
nature and character as those speclfled in the approximate estimate of the 
engineer and in the contract, and upon the question of the reasonable value 
of this work and materlal, the testimony of the parties is in hopeless conflict. 
Out of the mass of conflicting évidence, however, a few salient facts stand 
forth, establlshed beyond peradventure. One of them is that the Une where 
this conduit was subsequently actually constructed over the mile in dispute 
was neither staked nor marked upon the ground, nor shown upon any map 
or plan exhlblted to the bidders, before the contract was made. This portion 
of the Une had either never been surveyed and located at ail, or it had 
been surveyed and located on another and différent Une, from which it was 
changed to the Une of construction after the exécution of the contract. An- 
other fact is that while the city engineer's approximate estimate of the 
amount of cut-stone masonry to be furnished by the contractors when they 
made their bid was 10 cubic yards, the amount which they were actually 
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requlred to fomlsh waa, according to his testlmony, 535.7 cubîc yards, and, 
aceording to the testimony of some of the witnesses of the plaintifEs, 865.44 
cubic yards; that, while the amount of rubble masonry which he estimated 
would be requlred before the blds were made was 10 cublc yards, the 
amount which the plaintiffs were required to and did furnish was, aceord- 
ing to his testimony, 308.7 cublc yards, and, according to the testimony 
of some of the witnesses for the plaintiffs, 154.07 cubic yards; and that, 
while the amount of Iron pipe which he estimated would be required was 
200 lineal feet, the amount which the plalntlfCs were required to furnish 
and did furnish was more than 1,800 lineal feet. The contract priée for the 
eut-stone masonry was $12.40 per cubic yard. The testlmony of the wit- 
nesses for the plaintllïs was that the cut-stone masonry constructed by the 
plalntlfCs was reasonably worth from $25 to $50 a cubic yard. The contract 
priée for the concrète masonry was $5.97 per cubic yai-d. The testimony of 
some of the witnesses for the plaintiffs was that, while this was a falr prlce 
for concrète masonry placed in a trench 6 or 8 feet deep, It was not the 
reasonable value of masonry placed In tunnels, or of that placed in the dam, 
and that the reasonable value of this masonry, which amoi^nted to about 
2,000 cubic yards, was from $12 to $20 per cubic yard. Ail tliis testimony was 
contradicted by the testimony of the witnesses for the défendant, and the 
questions were submitted to the jury under the instructions of the court. 
But the main défense of the city was that most of this work was of the same 
charaeter as that specifled in the contract; that the contract priée covered it; 
that under the contract the city engineer had authority to order extra worlt 
and materlals, and to flx the prlce thereof ; that he had the rigbt to détermine 
what portion of the work and materials required was governed by the con- 
tract, and what was not; that he had determined ail thèse questions; and that 
the priées he had fixed had been paid. This défense was based on the fol- 
lowing provisions of the spécifications, the instructions to bidders, and the 
contract. The spécifications provided: "Ail concrète masonry will be paid 
for by the cublc yard, at the prlce named in the contract, and will be meas- 
ured after having been laid, only. * » * Brick masonry will be paid for 
by the cublc yard, at the prlce named In the contract. AH stone masonry 
will be paid for by the cubic yard, at the priée named in the contract." TTaere 
were other similar provisions regarding ail the other materials used in the 
work. The instructions to bidders contalned the provision with référence to 
approxlmate quantities which bas already been quoted, and thèse sections: 
"(2) The conduit will be constructed of masonry, and will be ctrcular in form, 
bullt to a unlform grade Une, and at such depth below the surface as will 
insure It against the effects of frosts. Manholes will be constructed at in- 
tervais of 1,000 feet along the conduit, to serve the purpose of repairs, and for 
ventilation." "(20) Any controversy or différence of opinion that shall arise 
regarding the true intent or meaning of any part of the spécifications shall 
be referred to the city engineer, and his décision shall be final and binding on 
ail parties." The contract contalned the usual provision that the contractors 
would do the work, and that they would accept and receive as fuU compensa- 
tion for the respective klnds of work named the priées already cited, and the 
foUowing provisions: "(5) The work shall be done in strict conformity witli 
the attached spécifications, and with such Unes, levels, stakes, maps, and draw- 
ings, and with such verbal instructions, as sliall from tlme to time be given 
by the city engineer or any authorized inspecter for the guidance and direc- 
tion of the contracter." "(7) The contracter shall do such extra work in con- 
nection with the work hereln contracted to be done as the city engineer and 
board of public works may direct, and, if it shall be of a nature for which 
no prlce is stated in this contract, then the prlce therefor shall be fixed by 
the elty engineer. But no allowanee for extra work of any kind will be made, 
unless ordered In wrlting, and signed by the city engineer and the board of 
public works." "(15) The city shall hâve the right to make any altérations 
that may hereafter be determined upon as necessary or désirable, elther be- 
fore or after the commencement of the work, by deflning them in wrltlng, and, 
in case such altérations Increase the quantities, the contracter shall be paid 
for such excess at the contract rates hereln specifled; but, should such altéra- 
tions diminish the quantity or extent of the work to be done, It shall not 
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linder any drcnmstances be construed as eonstitutlng, and shall not constî- 
tute, a clalm for damages, not shall any daim be made on account of antici- 
liated profits on the worb that may be aitéred or dispensed with." "(22) Any 
quèstidns, différences, or controversles which may arlse betweèn tbe city and 
the contraetor under or In reîerenee to this agreement atid the spedfleatlons, 
or the performance or nonperformance of the work to which they relate, shall 
be referred to the city engineer, and Bis décision shall be final and conclusive 
to both parties." The légal effect of thèse various written stipulations, and 
the sufflelency of the défense of the city based upon them, under the facts 
of this case; were presented to the çobrt below; and its rulings upon them 
were Challenged again and again by objections and exceptions to the introduc- 
tion of évidence of the charactër and reasonable value of the extra materials 
and work, by requests for Instructions to the jury, and by exceptions to the 
charge, and thèse and other questions which will be considered in the opinion 
are presented by the assignment of errors. 

Charles S. Variaa (Frank B. Stephens and Franklin S. Kichards, 
on the brief), for plaintiff in error. 
John W. Judd and Oscar Béuter, for défendants in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SAJïîBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The purpose of a written contract is to évidence the terms on which 
the minds of the parties to it met when they made it, and the as- 
certainment of those tenus, and the sensé in which the parties to 
the agreement used them when they agreed to them, is the great 
desideratum and the true end of ail contractual interprétation. The 
express tenus of an agree-nent may not be abrogated, nulliâed, or 
modified by paroi testimony; but, when their construction or extent 
is in question, the meaning of the terms upon which the minds of 
the parties met when they settled them and their intention in using 
them must be ascertained, and when ascertained they must prevail 
in the interprétation of the agreement, however broad or narrow the 
words in which they are expressed. In the discovery of this mean- 
ing, the intention, the situation of the parties, the facts and circum- 
stances which snrrounded and necessarily influenced them when they 
made their contract, the reasonableness of the respective daims 
under it, and, above ail, the subject-matter of the agreement and 
the purpose of its exécution, are always conducive to and often as 
esëential and controlling in the true interprétation of the contract 
as the mère words of its various stipulations. Thèse are rules for 
the construction of contracts which commpnd thêmselves to the rea- 
son and are established by repeated décisions of the courts, and they 
must not be pennitted to escape attention in the considération of the 
contract which this case présents. Accumulator Co. v. Dubuque St. 
Ey. Co., 64 Fed. 70, 74, 13 0. O. A. 37, 41, 42, 27 U. S. App. 364, 372. 

The great question in this case is whether the work and materials 
for which the plaintiff s hâve brought this action fall within or with- 
out their contract with the city, and that must recéive its answer 
froni an interprétation of the agreement itself. The court below 
(83 Fed. 784) held that, if the materials and labor in question were 
of the kind and of the value stated by the plaintiffs' witnesses, 
they were not contemplated by th€ parties when they made their 
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agreement, and were not within and governed by the contract, and 
that the défendant was bound to pay their reasonable value. The 
défendant complains of this ruling in varions ways, by numerous 
spécifications of errer, whlch it is unnecessary to quota. Its coun- 
sel insist that the contract spécifies a price, or authorizes the city 
engineer to flx a price, for every item of materials and of labor 
contained in the plaintiffs' claim, and that the price of every item 
thereof must therefore be determined and governed by the contract 
itself, and not by the measure of its reasonable value. They con- 
tend that the contractors agreed to construct cut-stone masonry for 
112.40 per cubic yard, and that although they did this in reliance 
upon the city engineer's approximate estimate that only 10 cubic 
yards, amounting in value to $124, would be required, yet the en- 
gineer had the right to ask them to construct 865.44 cubic yards 
of this masonry, which was reasonably worth $30 per cubic yard, 
or $25,963.20, at the contract price of $12.40 per yard, or for |10,- 
731.45. They argue that the parties gave the engineer this power 
under section 15 of this agreement, which authorizes him to make 
any necessary or désirable altérations in the work before or after 
its commencement, and to pay the contractors for increased quan- 
tities at the contract rates, and under sections 7 and 22 of the 
contract, which require the contractors to do such extra work con- 
nected with that covered by the contract as the city engineer and 
the board of public works shall direct, and authorize the former 
to fix the price which the contractors shall receive for aU work 
and materlal of a différent nature from that specified in the agree- 
ment. They say that under thèse provisions the city engineer was 
authorized to require the contractors to construct a dam to gather 
and hold the waters of Parley's creek, the concrète and cut-stone 
masonry in which cost more than twice the contract priée per yard, 
and . that the city was permitted to pay them in f ull theref or at 
such price as the engineer fixed, although no mention of this dam 
was made in the contract, or in the maps, plans, or spécifications 
upon which the contractors made their bid; that the engineer had 
the right to demand that the contractors should place 2,000 cubic 
yards of concrète masonry in tunnels through hills and on embank- 
ments over ravines, upon a line that was never marked ont before 
the agreement was made, for the contract price of $5.97 per cubic 
yard, although that was the price bid for placing such masonry 
in an open trench on comparatively level ground shown on the map 
and by the spécifications, and the cost and value of placing it in 
such tunnels and on such embankments was from $12 to $20 per 
cubic yard; and that this contract authorized the engineer to re- 
quire the contractors to construct 154.07 cubic yards of rubble 
masonry and to lay 1,800 lineal feet of iron pipe at the priées 
named therein, although their bid and agreement were based on an 
approximate estimate of the engineer that only 10 cubic yards of 
such masonry and only 200 feet of such iron pipe would be required 
to construct the conduit. Nor are thèse contentions without sup- 
port in the terms of the contract. If, blind to reason, to the ob- 
ject of the agreement, to the situation and intention of the parties, 



464 104 FBDBiRAIi REPORTEE. 

and to the undertaking they contemplated, we read the dry words 
of the contract and the spécifications, it must be conceded that 
they are broad and comprehensive enough to sustain thèse argu- 
ments of the counsel for the city. They require the work done 
and the materials furnished to be paid for at the priée specîfled in 
the agreement; they require the work to be done on such lines and 
levels and in accordance with such verbal instructions as the city 
engineer shall présent; they authorize the engineer to make any 
necessary or désirable altérations in the work; they require the 
contractors to perform any extra work in connection with that speci- 
fled in the contract that the engineer shall require them to do; 
they provide that increased quantities of work and materials fur- 
nished under thèse provisions, of the same nature as those specified 
in the contract, shall be paid for at the agreed priée, and that those 
of a différent nature shall be paid for at a price fixed by the en- 
gineer; and they make him the interpréter of the spécifications, 
and the arbiter of ail controversies which arise in référence to the 
contract and the work done under it. The engineer admits in his 
testimony that under thèse provisions of the agreement he requiréd 
thèse contractors to f urnish more than 53 times the estimated quan- 
tity of the most expensive work and materials specified in the 
contract, — the cut-stone masonry; and the witnesses of the plain- 
tiffs testify that he requiréd more than 86 times the estimated 
amount, and that the masonry thus ealled for was of such a cbar- 
acter that it cost and was reasonably worth more than twice as 
much per cubîc yard as that described in the contract, or, in the ag- 
gregate, more than 182 times the cost and value of the amount which 
the engineer estimated would be necessary for the undertaking be- 
fore the bid was made. If he could lawfuUy so multiply the quan- 
tity, change the character, and increase the cost of the most 
expensive work named in the contract, it is diifficult to perceive 
why he might not, under the same authority, increase the cost and 
quantity of every other item named in the agreement to the same 
extent, and in this way require the construction of a conduit from 
53 to 182 times as costly as that contemplated by the parties when 
the agreement was made. It is conceded that the literal terms of 
the contract, when divorced from reason, from the object contem- 
plated by the parties, from their situation, and from their intention, 
are so gênerai and unlimîted as to permit this to be done. But it 
is as clear as the sun at noon in a cloudless sky that the minds 
df thèse parties never met upon such a proposition, and that they 
never contemplated or intended to make any such contract. When 
they settled upon the terms of this agreement, they were considering 
à conduit laid in an open trench 6 or 8 feet deep, "at such depth 
below the surface as will insure it against the effects of frost," as 
the instructions to biddei^ read, over a comparatively level surface, 
requiring materials and work of about the quantities estimated by 
the engineer, and of a character necessary for the construction of 
such a work. This was the conduit described in the plans and spéci- 
fications upon which the bid of the contractors and the contract 
itselt v\ere based, and this was the contract which the parties con- 
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templated, and upon which their minds met wlien they made their 
agreement. This plain fact limits every stipulation of the agree- 
ment, and in its light and in the light of reason every provision 
of this contract must be interpreted. 

The stipulation that the contracter shall do such extra work in 
connection with that described in the agreement as the city engi- 
neer and the board of public works may direct is as efCectually lim- 
ited by this fact to such extra work of proportionally small amounts 
as was necessary to the construction of the contemplated conduit 
as it would bave been if this restriction had been written in the 
agreement in so many words. A concrète and cut-stone dam to 
gather and hold the waters of Parley's creek, and wells or cisterns 
along the course of the conduit, were no more contemplated or cov- 
ered by this provision of the contract than pipes and hydrants to 
distribute the water in the city. The stipulation that "the city 
shall hâve the right to make any altérations that may hereafter be 
determined upon as necessary or désirable," and that the contract- 
ors shall be paid for increased quantifies at the contract prices, is 
subject to a like limitation. That provision, not unusual in agree- 
ments with cities and other corporations, is limited in its meaning 
and eflfect, by reason, and by the object of the contract, to such 
modifications of the contemplated work as do not radically change 
its nature and its cost. Little if any testimony is required to con- 
vince the thoughtful mind that the cut-stone masonry required to 
construct a small culvert over a ditch or a creek on a level prairie 
may be of a character and cost radically différent from that neces- 
sary to build a stone arch upon sloping banks over a mountain 
stream, or a stone bridge over a great river like the Mississippi, 
or a stone building of large dimensions and great height. There 
was ample testimony in this case to warrant the jury in findlng 
that the masonry required for the dam and the culverts which the 
plaintifEs constructed was not of the same nature or value as that 
contemplated by the parties when they made the contract. Nor 
waa the évidence much less persuasive, nor is it more incredible, 
that the 2,000 cubic yards of concrète masonry which was placed 
in tunnels of small diameter, into which it was borne on wheelbar- 
rows, and where it was placed by artiflcial light, was of a very 
différent nature and cost from that placed in open trenches, only 
deep enough to escape the frost, as contemplated in the bids and 
the agreement. The testimony of the plaintiffs' witnesses was that 
the value of this work was from $12 to $20 per cubic yard, while 
the contract priée for that contemplated by the parties when they 
made the agreement was only |5.97 per cubic yard. No such work 
as this was in the minds of the parties when they made this con- 
tract, nor could they hâve intended to authorize so radical an altér- 
ation of the nature of the work as to require it. Since they did 
not contemplate or intend to contract concerning it when they made 
their agreement, it was new and différent work from that covered 
by their contract, and the plaintiffs were entitled to recover its 
reasonable value. Upon this question the court below held upon 
the trial, and flnally charged the jury, in effect, that the city had 
104 F.— 30 
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no right to require the contractors tôt pçrform large quantities of 
work, radicalIyâHEerent in its ch^racter, nature, and cost f rom that 
originally contemplated by the parties wlien they made their con- 
tract, and that, if it had required soch work, the plaintiffs were 
entitled to recover its reasonable value. This was the theory upon 
which the case was tried, and it was the true theory, It is just 
to the city, fair to the eontractors, and it accords with reason and 
established law. The dry words and broad stipulations of contracta 
must be read and interpreted in the light of reason and of the 
subjeet contempla ted by the parties. The stipulation common to 
many corporation contracta, that eontractors , niay be required to 
perform extra work at, the price named in the agreemtent or fixed 
by an engineer, is limited by the subject-matter of the eontract to 
such proportionally small amounts of extra work as may become 
necessary to the completion of the undertakipg contemplated by 
the parties when the eontract was made; and work which does net 
f ail within this limitation is new and différent f rom that covered 
by the agreement, and the contracter may recover the reasonable 
value thereof notwithstanding the eontract. The eustomary pro- 
visions in such contracts that the corporation or its engineer may 
make any necessary or désirable altérations in the work, and that 
the eontractors sh^l reçoive the eontract price or a price flxed by 
the engineer for the work or materials required by the altération, 
is limited in the same way, by the intention of the parties when 
the eontract was made, to such modifications of the work deseribed 
in the eontract as do not radically change its nature or its cost. 
Material quantities of work required by such altération, that are 
substantially variant in character and cost from that contemplated 
by the parties when they made their agreement, constitute new and 
différent work, not governed by the agreement, for which the eon- 
tractors may recover its reasonable value. Cobk Co. v- Harms, 108 
111. 151, 158, 159; Bridge Oo. v.;MeGrath, 134 U. S. 260, 10 Sup. 
et. 730, 33 L. Ed. 934; City of Elgin v. Joslyn gU. Sup.) 26 N. E. 
1090, 1092; Sexton v. City of Chicago, 107 111. 323, 330; Kirk v. 
Manufacturing Co., 118 111. 567, 8 îî. E. 815; Kailway Co, v. Vos- 
burgh, 45 111. 311, 314; Eailroad Co. v. Smith, 75 111. 496, 507. 
The stipulation in such contracts that ail questions, différences, or 
controversies which may arise between the corporation and the con- 
tractor under or in référence to the agreement and the spécifica- 
tions, or the performance or nonperformance of the work to which 
they relate, shall be referred to the engineer, and his décision thereof 
shall be final and conclusive upon both parties, does not give the 
engineer jurisdietion tô détermine that work which is not done un- 
der the eontract or spécifications, and which is not governed by 
them, was performed under the agreement and is controlled by it, 
and his décision to that effect is not conclusive upon the parties. 
Neither an engineer nor a judge who has no jurisdietion of a ques- 
tion can confer jurisdietion of it upon himself by erroneously de- 
ciding that he has it 

It is assigned as error that the court below refused to instruct 
the jury that, if there was no change of the Une of the conduit 
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over the mile in controversy after tlie bid was made, there could 
be no recovery in this action. The argument in support of this 
spécification is that the only cause of action pleaded in the com- 
plaint is based upon this change of line, and that, consequently, 
if there was no change of line established, there could be no re- 
covery. It is true that the plaintiffs alleged in their complaint 
that the line which had been surveyed and staked by the city for 
this conduit before the contractors made their bid was changed by 
the city after they made their contract, and that, if this change 
had not been made, the work and the materials for which they sued 
it would never hâve been required. NeTertheless the gist of the 
cause of action pleaded in the complaint was not the change of the 
line, but the requiring and furnishing of the work and materials 
in suit. This is plain from the fact that if the line had been changed 
there could hâve been no recovery unless the work and materials 
furnished had been radically différent from those covered by the 
contract, while the new and différent work and materials would 
hâve warranted a recovery although there had been no change of 
the line. îsor will a careful analysis and considération of ail the 
averments of the complaint show any variance between the cause 
of action for the reasonable value of this new and différent work 
and materials and the cause set forth in the pleadings. Those aver- 
ments clearly state the character and value of this work and of 
thèse materials, that they were required of the contractors by the 
city, that they were radically différent from any specified in the 
agreement, and that the contractors and their assignées supplied 
them. Thèse allégations were ample to warrant a recovery hère, 
whether there was a change from the line staked by this city for 
this conduit, as the plaintiffs allège, or there never was any line 
marked out for it until after the contract was made, as the city 
claimed. There was only one cause of action stated in the com- 
plaint. That was for the work and materials not covered by the 
agreement, and it was for that cause that the verdict and the judg- 
ment were rendered. There was no error in the refusai of the court 
to charge that there could be no recovery in this action unless the 
line had been changed. Where the ultimate facts which warrant 
a judgment for the plaintiff hâve been clearly alleged in the com- 
plaint, and the issue thus tendered has been fairly tried upon the 
merits, a variance between the evidential facts set forth in the plead- 
ing and those established by the proof, which has not misled or sur- 
prised the défendant, is not fatal to the verdict or judgment. Burt 
V. Gotzian (C. C. A.) 102 Fed. 937. 

There are other assignments of error relative to the rulings and 
charge of the court concerning the line of the conduit over the mile 
in controversy, but it is unnecessary to consider them hère, because, 
if there was any error in thèse rulings, it was probably immaterial, 
and it is not likely to creep into any subséquent trial. The crucial 
question in this case is not whether the line was staked before and 
changed after the contract was made, or was not located at ail until 
after the exécution of the agreement, although this issue may be of 
some importance in its bearlng upon the main question to be deter- 
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mlned. The real questions are: Was any of the work or materîal 
for which the plaintifEs hâve broûght this suit radically différent in 
itB cost and character from that contemplated by thé parties when 
they made their agreement? If so, how much, and what waa its rea- 
sonabie value? Thèse are questions of fact to be determined by the 
jury, under proper instructions from the court, if the case is again 
tried before a jury, and by the court or a référée if it is tried with- 
out a jury. The facts relative to thèse questions as they were pre- 
sented at the last trial, and the law applicable to them, hâve been 
considered for the purpose of facilitating, if possible, a fair trial and 
a speedy and conclusive détermination of this issue. Our views hâve 
undoubtedly been suf9ciently expressed to accomplish that purpose, 
and we tum to another phase of this record. 

This case had been twice tried before it came to the trial under 
considération, and the testimony of the witnesses in each of thèse 
earlier trials had been preserved and flled with the court. The order 
granting the third trial contained this provision: "Ail testimony 
heretofore taken and filed in this cause shall be available to the 
parties, respectively, on such trial, subject to objection." When the 
plaintiffs commenced to read from the transcript of the testimony 
given ^t one of the former trials the évidence of their first witness, 
the défendant objected to it on the ground that this was a trial at 
law, and the witnesses, being within the jurisdiction of the court, 
should be introduced and sworn, and should testify orally before the 
jury, as though their testimony had not before been taken. The 
court overraled this objection, and held that the former testimony 
of the witnesses could be read as a déposition, and the défendant ex- 
cepted. After the plaintiffs had read the former testimony of their 
witnesses and had rested their case in chief, and after the défendant 
had read the former testimony of A. F. Doremus and that of some 
other witnesses, and had introduced and examined several witnesses 
orally, it introduced Mr. Dorenms as a witness, asked that he be 
sworn, and offered to prove by him the quantity, quality, and reason- 
able value of the materials and work that entered into the construc- 
tion of the conduit on that portion of the line in controversy. The 
court refused to permit this witness to be sworn or to be examined, 
because his former évidence had been read, notwithstanding the fact 
that his former testimony did not relate to the points on which 
the city sought to examine him orally. Thèse rulings are challenged 
as error. The acts of congress dispose of one question which thèse 
spécifications présent. They provide in chapter 17, Rev. St.: 

"Sec. 861. The mode of proof, In the trial of actions at common law, shall 
be by oral testimony and examination of witnesses In open court, except as 
hereinafter provided." 

"Sec. 863. The testimony of any witness may be taken In any civil cause 
dependlng In a district or circuit court, by déposition de bene esse, when the 
witness llves at a greater distance from the place of trial than one hundred 
miles, or is bound on a voyage to sea, or is about to go out of the United 
States, or out of the district in which the case is to be tried, and to a greater 
distance than one hundred miles from the place of trial, before the tlme 
of trial, or when he is ancient or inflrm." 
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The remainder of this section and sections 864 and 865 are di- 
rectory as to the ofiQcer before whom the déposition may be taken, 
the notice to the opposite party, and the manner of taking, testifying, 
and returning the déposition to the court. 

"Sec. 866. In any case where it Is necessary, in order to prevent a failure 
or delay o£ justice, any of tlie courts of the United States may grant a dedi- 
mus potestatem to take dépositions according to common usage; and any 
circuit court, upon application to It as a court of equity, may, according to 
the usages of chancery, direct dépositions to be talien in perpetuam rei memo- 
riam, if they relate to any matters that may be cognizable in any court of the 
United States." 

Section 867 authorizes the courts of the United States, in their 
discrétion, and according to the practice in the state courts, to admit 
évidence so taken; and sections 868, 869, and 870 prescribe the 
manner of taking such dépositions, and of the use of the subpœna 
duces tecum, and how it may be obtained. , 

Thèse varions sections of the acts of congress provide a complète 
System for the practice of the courts of the United States in the 
procurement and admission of the testimony of witnesses. In sec- 
tion 861 they establish a gênerai rule, and in the subséquent sec- 
tions to which référence has been made they specify every exception 
to it. Every case must, therefore, fall under the rule or under one 
of the exceptions. A glance at the sections which specify the excep- 
tions discloses the fact that the testimony of a witness at a for- 
mer trial is not among the exceptions, and this case therefore neces- 
sarily falls under the express déclaration of congress that the mode 
of proof in actions at common lav? shall be by oral testimony, and 
examination of witnesses in open court. There was no proof or oiïer 
to prove that the plaintiffs' witnesses who testifled at the former 
trial were dead, insane, without the jurisdiction of the court, or that 
for any reason their présence and oral examination were either im- 
possible or impracticable. The légal presumption, therefore, was 
that their attendance could be obtained by the customary issue and 
service of a subpœna. It is not claimed that the acts of congress 
from which thèse provisions of the Eevised Statutes are extracted 
were unconstitutional or ineffective. It is not within the province 
or the power of the judicial department of the government to repeal 
or to abrogate the provisions of thèse constitutional statutes, and 
it was error for the court below to admit in évidence the testimony 
of the witnesses for the plaintiffs taken at former trials. Ex parte 
Pisk, 113 U. S. 713, 722, 725, 5 Sup. Ct. 724, 28 L. Ed. 1117; Whit- 
ford V. Clark Co., 119 U. S. 522, 525, 7 Sup. Ct. 306, 30 L. Ed. 500; 
Beardsley v. Littell, Fed. Cas. No. 1,185. Counsel for the plaintiffs 
attempt to escape from the effect of this proposition in numerous 
ways. They insist that the counsel for the défendant waived their 
objection to the former testimony of the witnesses because they did 
not urge it when the order granting the third trial was made, nor 
until the testimony was offered in évidence. But a party does not 
waive his right to a trial of his action according to the express pro- 
visions of the acts of congress and the settled rules of évidence by 
failing to object to an order for a trial in violation of them until his 
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opponent attempts to take advantage of that order. He bas a right 
to presuïue that the latter will proceed in accordancé witli the stat- 
utes and the law, and not in pursaance of an order wMch it was 
beyond the power of the court to make or to enforce. The city did 
not waive its right to a fair and lawful trial of its case by its failure 
to object to hearsay évidence until it was offered, 

Another contention is that oounsel for the city waived their objec- 
tion, because, after it was offeredj and after they had taken their 
exception, they permitted the testimony of other witnesses to be 
read without objection, and because in the proof of their défense 
they availed themselves of the same class of testimony. But the 
single objection which they made, and the single exception which 
they took, presented the entire question of the introduction of this 
hearsay testimony, and élicited a ruling of the court upon it which 
was conclusive and controUing at that trial of this case. There was 
no reason %r call for further objections to évidence of this eharacter, 
and their only effect would hâve been to annoy the court and to de- 
lay the trial. When a question has once been fairly presented to 
the trial court, argued, and decided, and an exception to the ruling 
has been recorded, it is neither désirable nor seemly for counsel 
to continually repeat their objections to the same class of testimony, 
and their exceptions to the same ruling which the court has advisedly 
made as a guide for the conduct ôf the trial. Counsel for the city 
lost nothing by their failure to annoy the court by repeating an ob- 
jection which it had carefuUy considered and overruled. Nor did 
they waive this objection and exception by introducing in défense 
of the suit évidence of the same eharacter as that to which they 
had objected, and which they had insisted was incompétent. They 
had presented their view of this question. They had objected to 
hearsay testimony, and had excepted to the ruling which admitted 
it. They had not invited the error of that ruling, but had protested 
against it. This was ail that they could do. The plaintifEs had in- 
duced the court to commit the error, and were thereby prohibited 
from availing themselves of it in any court of review. Under this 
error they established their case by hearsay. Were counsel for 
the city required to refrain from meeting this proof by évidence of 
like eharacter, under a penalty of a loss of their objection and excep- 
tion? By no means. They had presented to the court and argued 
what they deemed to be the law. The court had held that they were 
mistaken. However firm they were in their conviction of the sound- 
ness of their position, the presumption was that they were in error; 
and it was the part of prudence and their duty to their client and 
the court to produce ail the évidence which they could furnish in sup- 
port of their demands, under the rtile which the court announced, 
flrmly but respectfully preserving their right to reverse the judgment 
if they failed to win their suit under the erroneous rule which the 
court had established. If they succeeded and obtained a verdict, 
the plaintiffs could not complain of the error which they had them- 
selves invited, and the defendant's case would be won. If they 
failed, they would in this way préserve, as they had a right to do, 
the right of their client to the trial of its case according to the stat- 
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ute and tlie established rules of évidence, of which thé erroneous 
ruling had deprived them. One who objecta and excepta to an erro- 
neous ruling which permits his opponent to présent improper évi- 
dence does not waive or lose his objection or exception, or his right 
to a new trial on account of it, by his subséquent introduction of the 
same class of évidence in support of his case. Russ v. Railway Co., 
112 Mo. 45, 50, 20 S. W. 472, 18 L. E. A. 823; Gardner v. Railway 
Co., 135 Mo. 90, 98, 36 S. W. 214. 

Finally, the défendant had the right, in the first instance, to pro- 
duce the witness Doremus, to hâve him sworn, and to examine him 
orally in support of its défense. It is said that it is generally dis- 
cretionary with the court to refuse to permit the recall of a witness 
who has once testifled, and that the introduction of Doremus was 
in reality his recall, because his testimony at the former trial had 
been read. The truth is, however, that he had never been called 
at this trial. Ail that had been done was to read his incompétent 
testimony at the former trials under the erroneous ruling of the 
court. Even if it were conceded that the reading of this testimony 
might hâve made it discretionary with the trial court to refuse to 
hear his oral testimony on subjects concerning which he had testi- 
fled at the former trials, it certainly could not hâve deprived the 
city of its right to his évidence on the material questions of the quan- 
tity, quality, and reasonable value of the work and materials for 
which the plaintiffs sued, and concerning which he had not testifled 
at the earlier hearings. ïhere was nothing in the order granting 
the third trial, nor in the prior rulings of the court, putting the city 
to its élection between the former testimony of this witness and 
his oral examination, and the refusai to hear his testimony was a 
fatal error in the trial of this case. The judgment below is reversed, 
and the case is remanded to the court below, with directions to grant 
a new trial. 



ATOKA COAL & MINING CO. et al. v. ADAMS et al. 

(Circuit Court of Appeals, Eiglith Circuit. October 24, 1900.) 

No. 1,372. 

Indiaks — Royalties onbek Coal Leases— Epfect dp Ccrtis Act. 

The provision of the Curtis act (30 Stat. 495) § 16, maiîing it unlawful 
for any person, after the passage of the act, to receive any royalty on oil, 
coal, or other minerai, or rents on any lands, or property belonging to any 
one of the tribes or nations of the Indian Territory, with certain excep- 
tions, and requiring such royalties and rents to be paid into the treasury 
of the United States to the crédit of the tribe entitled thereto, is not rétro- 
spective in its opération, and does not affect royalties due to lessors under 
valid existing coal leases at the date of the passage of the act. 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

Ira D. Oglesby, for plaintiffs in error. 
J. G. Rails, for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 
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CALDWELL, Circuit Judge. It is conceded that, prior to the 
passage of what is known as the "Cartis Act," — act of congress ap- 
proved June 28,1898, entitled "An act for the protection of the people 
of the Indian Territory, and for other purposes" (30 Stat. 495), — per- 
sons in the lawful possession and entitled to the usufruct of lands 
in the Choctaw Nation could grant valid leases to mine the coal 
in such lands for such royalties as might be agreed upon. On the 
28th of January, 1888, James Davis ând others entered into a con- 
tract whereby they granted to the Atoka Coal & Mining Company 
the right to mine coal on the lands therein described, for the royal- 
ties therein specified. The coal company entered into possession of 
the leased premises, and proceeded to mine and ship coal under this 
contract, and paid the stipulated royalties due the lessors and the 
Choctaw Nation for the coal mined down to May, 1898. The royal- 
ties which accrued under the lease from May, 1898, down to the pas- 
sage of the Curtis act amounted to $4,446.03. The coal company 
filed its pétition of interpleader, admitting that it owed the sum of 
$4,446.03 for royalties on the coal mined by it and not previously 
paid for, and prayed for leave to bring the money into court and to 
be dlscMrged from ail further liability therefor, and that certain 
I)ersons named and the Choctaw Nation, who, it was alleged, set up 
a claim tô the money adversely to the plaintiffs, be brought in and 
required to interplead for the same. The coal company having, by 
the leave and direction of the court, paid the money into the registry 
of the court, thereupon an order was entered that the défendant 
be "discharged from ail liability herein," and due notice of the in- 
terpleader was served on the alleged claimants to the fund, includ- 
ing the Choctaw Nation. The Cîhoctaw Nation entered no appear- 
ance, flled no pleadings in the cause, and set up no claim to the 
money. Waiving the question whether, upon this state of the rec- 
ord, the coal company and the Choctaw Nation, or either of them, 
can rightfuUy prosecute this writ of error, we proceed to the merits 
of the case. The single question on the merits of the case is, does 
the Curtis act operate to deprive the lessors of cOal mines in the 
Choctaw Nation of the royalties due and owing to them for coal 
mined under valid leases prior to thè passage of the act? The 
section of the act having any bearfiig upon the question reads as 
follows: 

"Sec. 16. That It shall be unlawful for any person, after the passage of this 
act, exeept as hereinafter provlded, to claim, demand, or receive, for his own 
use or for the use of any one else, any xoyalty on oH, coal, asphalt, or other 
minerai, or on any tlmber or lumber, or any other kind of property whatso- 
ever, or any rents on any lands or property belonging to any one of said 
tribes or nations In sald territory, or for any one to pay to any individual 
any snch royaltyor rents or any considération therefor whatsoever; and ail 
royalties and rents hereafter payable to the tribe shall be paid, under such 
rules and régulations as may be prescrlbed by the secretary of the interior, 
into. the treasury.of the Unltçd gtates to the crédit of the tribe to which they 
belong: provlded, that whèfe any citiaen shall be in possession of only such 
amount of agricultural or grazing lands as would be hls just and reasonable 
share of the lands of his nation or tribe and that to -which his wife and minor 
children are entitled, he may continue to use the same or receive the rents 
thereon until allotment has been made to him: provlded further, that nothing 
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hereln contalned shall impair the rights oJ! any member of a tribe to dispose 
of any timber contained on his, her, or thelr allotment." 

This section is not rétrospective in. its opération upon royalties 
due to lessors under valid leases at the date of its passage. It pro- 
hibits the making of such leases in the future, and probably pro- 
hibits the payment of royalties under existing leases which may 
accrue after the passage of the act, but it clearly does not, in terms 
or by implication, extend to or affect royalties already due uader 
existing leases. The function of the législature is to prescrite rules 
to operate upon the actions and rights of citizens in the future. 
While, in the absence of a constitutional inhibition, the législature 
may give to some of its acts a rétrospective opération, the intention 
to do 80 must be clearly expressed, or necessarily implied from v?hat 
is expressed; and, assuming the législature to possess the power, 
its act will not be construed to impair or destroy a vested right under 
a valid contract unless it is so framed as to preclude any other inter- 
prétation. If congress had intended to deprive lessors of the royal- 
ties due and ovring to them at the date of the act, it would t^ve 
used appropriate language to express that intention, and would nec- 
essarily hâve made some provision for the disposition of such royal- 
ties. But it is clear from the language of the act that it does not 
deal with royalties already paid, or already due and owing to lessors 
under leases for coal already mined. Something is said in the brief 
of counsel about the "Dawes agreement," but its provisions likewise 
operate prospectively, and not retrospectively on royalties accruing 
under leases in existence at its date. This view of the case renders 
it unnecessary to consider the extent of the power of congress to 
legislate for the Indian Territory and the nations or tribes of Indians 
inhabiting the same, or to inquire whether congress can in any case 
impair the obligation of contracts or devest vested rights. It is 
enough to say that congress, by the Curtis act, neither attempted 
nor intended to interfère with the rights of lessors to royalties due 
them under their leases at the date of the passage of the act. The 
judgment of the United States court of appeals for the Indian ter- 
ritory (53 S. W. 539) and the judgment of the United States court for 
the Ceiitral district of the Indian Territory are afliàrmed. 
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(Circuit Court of Appeals, Eighth Circuit. October 9, 1900.) 

No. l,3ai. 

1. Statb Courtv- Injonction Inopkhative on Suit in Fbdeb.\i, Court. 

A State court may not, by injunction restraining the collection of taxes, 
prevent a fédéral court from proceeding to judgment in an action of 
whleb it bas jurisdiction, nor from enforcing its judgment by mandamus 
to compel the levy and collection of taxes to pay it. 

8. Samb— Construction op Statb Constitution and Statdtbs — Whkn Obli- 

GATORT— RdLE. 

The national courts uniformly foUow the construction of the constitu- 
tion and statutes of a state given by its highest judicial tribunal in ail 
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raisfes that Involve no question of gênerai or commercial law and no 
question of rlght under the constitution and laws of the-natioiu 

8. SÀÙlir^QUEiSTION OF GBNBRAIi JUKISPKUDENCE. 

Tbe question whethei^ or not the illégal action of a njunicipal or quasi 
municipal body, in the exercise ot a power granted iù it, constitutes a 
défense to bonds Issued puràuant to such action, and held by a bona flde 
purcbaser, Is a question of général jurisprudence, which tlie national 
courts must détermine for tjiemselves. 

4 Same— Exception to RnuE^CoKSTKucTioN by Btatb Courts Afteb Rights 

ACCECB NOT CONTEOLMNG. 

It is a well-settled exception to the gênerai rule that décisions of state 
courts whlch affect the valldlty of eontracts bétween citizens of difCerent 
States, which were made, or under which rights were acquired, before 
such décisions were rendered, are not obllgatory upon the courts of the 
United States in cases Involylng those rights. 

6. Pbboinct in Nkbbaska not a CObporation, 

A preclnct in Nebraslia Is not a municipal or quasi municipal corpora- 
tion, and cannot contract, sue, or be sued. 

6. Pbbcinct Bonds in Nkbbaska abk Thb Bonds of the Countt which Is- 
■ SUES Them. ' ' ■■ ' ' 

Bonds Issued by a board of oounty commlssioners of a county in Ne- 
braska upon a favorable vote lOf the electors of a preclnct, under sections 
3518, 3519, and 3520 of the Cojpplled Statutes of Nebraslia of 1899, are 
the bonds of the county whosé board issues them. 

7. MuNiciPAi' Bonds— Récitals— Estoppel. 

The récitals of the offlcers of a municipal or quasi municipal corpora- 
tion, who are invested with the power to perform a précèdent condition 
to the issue of negotiable bOnds, or wlth authorlty to détermine when 
that condition has been performed, to the efCect that they hâve found that 
ail the requlrements of law necessary to authorize the issue of the bonds 
hâve been fully complled wlth, preclude Inqulry, in an action on the 
bonds by* an Innocent purchasér, as to whether or not the précèdent 
condition was actually performed before the bonds were Issued.i 

8. Samb. 

A board of county commlssioners which had power to divide its coun- 
ty into precincts, and to subdlvlde the precincts and change the Unes 
thereof (Comp. St. Neb. 1889, | 2141), which In the exercise of this power 
deflnes the boundarles of a preclnct, and fails to malîe them correspond 
, with the vrards of a city of the second class, which is located upon a por- 
tion thereof (section 1520), and upon a favorable vote of the electors of 
that precinct issues bonds, and certifies thereln that it has foond that ail 
thé requlrements of law necessary to authorize the issue of the bonds 
hâve been fully complled wlth, Is estopped, as against an Innocent pur- 
ehaser, from denylng that the précèdent condition requiring the establish- 
ment of a légal preclnct was fulflUed. 

». Samb— Récitals— EsTOPPBL. 

A récital in municipal bonds, authorized to be Issued under a statute, 
that they are Issued for the purpose stated in the law, and that ail the 
requlrements of the law hâve been complled wlth, estops the corporation 
from defending an action on them by an innocent purchaser on the 
ground that the proposition submitted to the electors upon which the 
bonds were Issued stated that they were to be issued for an unlawful 
purpose, and did not correspond with the conditions of the bond. Such 
a récital relieves the Innocent purchaser of ail inqulry, notice, or Ênowl- 
edge of the proposition submitted to, and the vote of, the electors, and 
estops the county from denylng that a légal proposition was submitted, 
and a favorable vote had. 

1 Bona flde purchasers of municipal bonds, see note to Mattoon Nat Bank 
V. Fiiat Nat. Bank, 41 C. C. A. 6. 
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10. Same— Use op Phoceeds. 

A récital in municipal bonds authorized under a statuts, tliat they were 
Issiied for the purpose therein stated, and that ail the requirements of the 
Btatïite hâve been complied with, estops the corporation from defending 
an action upon them by an innocent purchaser, on the ground that their 
proceeds were applied to an unlawful purpose. 

11. PoLiTiCAiy Subdivision and Officers de Facto. 

When a quasi municipal corporation and Its officers hâve created, with 
ample statutory power (Comp. St. Neb. 1899, § 2141), but not in the way 
prescribed by the statute (section 1520), a political subdivision of the 
quasi municipality recognized by the organic law, and that subdivision 
and its inhabitants hâve assumed to act as such, and the quasi munic- 
ipal body and its officers hâve assumed to act on behalf of such subdi- 
vision, and the existence of the subdivision and the acts of thèse officers 
hâve been recognized by the officers and departments of a state and by 
private citizens, without objection, for a considérable period of time, until 
the rights of private citizens hâve become vested and flxed In rellance 
upon the existence of the subdivision and the valldity of the acts of the 
quasi municipality and its officers, the district comprised in the subdivi- 
sion becomes a political subdivision de facto, and its acts, and the acts 
of the officers de facto, who represented it, hâve ail the force and valid- 
ity of acts of a subdivision and of officers de jure. The quasi municipal 
corporation and its officers, the political subdivision and its citizens, are 
alike estopped to question, in litigatlon over the rights of private parties, 
the existence of the subdivision or the valldity of the acts of its offlcera 
de facto. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Nebraslîa. 

Francis A. Brogan (C. Heydrick, on the brief), for plaintiff in error. 
W. D. McHugh, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge. This is an action upon county bonds 
of the county of Otoe, in the state of Nebraska, issued upon a favor- 
able vote of the electors of Nebraska City precinct, in that county, 
under the provisions of sections 3518-3521, Comp. St. Neb. 1899. 
The défenses to thèse bonds which are urged upon the considération 
of this court are (1) that the national courts are bound to déclare 
thèse bonds void because, in a suit to which none of the holders of 
the bonds were parties, the suprême court of the state of Nebraska 
80 decided, more than 10 years after the bonds hère in question had 
been issued, and had been bought by John Martin Clapp, the plaintiff 
in error, who was a bona fide purchaser thereof for value (Morton v. 
Carlin, 51 Neb. 202, 70 N. W. 966) ; (2) because the board of county 
commissioners of the county of Otoe, in which Nebraska City pre- 
cinct was located, did not draw its boundary lines where the statutes 
of Nebraska directed that board to locate them; and (3) because the 
proposition to issue the bonds, which received the favorable vote of 
the electors of the precinct, prescribed that the bonds when issued 
should be delivered to three individuals named therein "as trustées 
for the persons who shall hâve paid for the right of way and dépôt 
grounds aforesaid," and the bonds were so delivered and their pro- 
ceeds were applied to pay private parties for expenses which they 
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îiad incurred or paid to procure this right of way and thèse grouads 
for a railway company. The court below sustained the flrst défense, 
and dismissed this action, and the plaintiff in error questions that 
judgment. 

It is not claimed that the decree of the suprême court of Nebraska 
in Morton v. Carlin, 51 Neb. 202, 70 N. W. 966, which enjoins the 
county commissioners and county clerk of Otoe county from levying 
taxes to pay thèse bonds, renders the questions in this action res 
adjudicata, since neither the plaintifE in error nor any one in privity 
with him was a party to that suit. That was a taxpayers' suit to 
enjoin the county commissioners and county clerk of Otoe county 
from levying taxes to pay thèse bonds, and the injunction of a state 
court is futile against an action in the national courts brought 
against the debtor by the holders of the bonds, or against a mandamus 
to enforoe a judgment rendered in such an action. A state court 
may not by injunction prevent a fédéral court from proceeding to 
judgment in an action of which it has jurisdiction, or from enforcing 
its judgment by a mandamus to compel the levy and collection of 
taxes to pay it. Holt Co. v. National Life Ins. Co., 80 Fed. 686, 691, 
25 0. 0. A. 469, 474, 49 U. S. App. 376, 385; Eiggs v. Johnson Oo., 
6 Wall. 166, 18 L. Éd. 768; Supervisors v. Durant, 9 Wall. 415, 19 
L. Ed. 732; Hawley v. Pairbanks, 108 U. S. 543, 2 Sup. Ct. 846, 27 
L. Ed. 820. Nor was there any attempt by the suprême court of 
Nebraska to give any such effect to its decree. On the other hand, it 
expressly stated in its opinion that the fact that the bonds were held 
by innocent purchasers was neither pleaded nor made to appear in 
that case, and that it was not directly considering the rights of such 
persons, if they existed. Morton v. Carlin, 51 Neb. 209, 70 N. W. 966. 

Notwithstanding ail this, it is eamestly contended by counsel for 
the défendant in error that inasmuch as the suprême court of Ne- 
braska decided, in Morton v. Carlin, that Nebraska City precinct 
was never legally constituted, and that, therefore, ail the bonds hère 
in controversy were void, and inasmuch as it reached that conclusion 
by cbnstruing the statutes of that state, its décision is binding upon 
the fédéral courts, under the rule so often announced and applied in 
this court, that "the national courts uniformly follow the construc- 
tion of the constitution and statutes of a state given by its highest 
judicial tribunal, in ail cases that involve no question of gênerai or 
commercial law, and no question of right under the constitution and 
laws of the nation." Madden v. Lancaster Co., 65 Fed. 188, 192, 12 
C. C. A. 566, 570, 27 U. S. App. 528, 536. There are, however, two 
exceptions to this rule as vital and as clearly established as the rule 
itself. The flrst is that décisions of state courts which affect the 
validity of contracts between citizens of différent states, which were 
made, or under which rights were acquired, before there was a judi- 
cial construction of the constitution or statute which seemed to 
authorize the contracts, are not obligatory upon the courts of the 
United States. Speer v. Board, 88 Fed. 749, 760, 32 0. C. A. 101, 113, 
60 U. S. App. 38, 57; Burgess v. Seligman, 107 U. S. 20, 27, 2 Sup. Ct. 
10, 27 L. Ed. 359; Pleasant Tp. v. ^tna Life Ins. Co., 138 U. S. 67-72, 
11 Sup. Ct. 215, 34 L. Ed. 864; Louisville Trust Co. v. City of Cincin- 
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nati, 47 U. S. App. 36^7, 22 C. C. A. 334, 339, 76 Fed. 296, 301; 
Jones V. Hôtel Ce, 30 C. C. A. 108, 86 Fed. 370, 373. The other ex- 
ception is that conceding that thé action of a municipal or quasi 
municipal body was illégal, as held by a state court, still the question 
whetlier or not the illégal action of such a body, in the exercise of a 
power granted to it, constitutes any défense to bonds issued or con- 
tracts made pursuant to such action, and held by a bona flde pur- 
chaser, is a question of gênerai jurisprudence, which it would be a 
dereliction of duty for a fédéral court to décline to consider and dé- 
termine for itself. Speer v. Board, 88 Fed. 749, 762, 32 C. 0. A. 100, 
114, 49 U. S. App. 38, 39; Hartford Fire Ins. Co. v. Chicago, M. & St. 
P. Ey. Co., 70 Fed. 201, 203, 17 0. C. A. 62, 63, 36 U. S. App. 152, 156. 
The plaintifE in this case was a citizen of the state of New York. 
The bonds of this county were issued in 1886, and he purchased and 
paid for them in good faith in 1887, without notice of any defect in 
their exécution or in the preliminary proceedings which led to their 
émission. By this purchase he entered into a contract relation with 
this county, a citizen of the state of Nebraska, before any construc- 
tion had been givea by any court to any statute of that state, or to 
any action of the board of county commissioners of that countj", 
which cast a shadow of suspicion upon the bonds he bought. By his 
purchase he acquired the right, under the constitution and laws of 
the United States, to hâve his contracts interpreted, and his rights 
enforced, in a court of the United States, and a fortiori to the inde- 
pendent judgment of that court upon the légal questions his case pré- 
sents. No décision of a state court rendered after his rights under 
thèse contracts had vested could forestall the judgment of a national 
court upon thèse questions, or deprive him of the right to invoke, or re- 
lieve a fédéral court of the duty to accord, its independent considéra- 
tion and décision of his case. Much less could the décision of a state 
court, which studiedly ignored the rights of innocent purchasers of 
thèse bonds, and which was not rendered until 10 years after they 
were bought, deprive the purchaser of the right to the independent 
opinion of the fédéral court to which he présents them. This ques- 
tion is not new in this court. It was considered more at length in 
Speer v. Board, 32 C C. A. 100, 88 Fed. 760, and référence is made to 
the opinion in that case for a more extended discussion of it, and for 
a review of some of the authorities which sustain the proposition 
which we hâve announced. In that case a township in the state of 
Kansas had been organized and had incurred obligations on account 
of which warrants were subsequently issued by the county in which 
the township was located. After the plaintifl in that case, who was 
a citizen of Illinois, had bought his warrants, the suprême court 
of Kansas held, in an action against the county by a third party upon 
a warrant of the same class as those held by the plaintiff in the 
fédéral court, that thèse warrants were void because the law under 
which Kearney township was organized was unconstitutional, and 
therefore neither the township nor its officers ever had any existence, 
either de facto or de jure. Atchison, T. & S. F. R. Co. v. Board of 
Com'rs of Kearney Co., 48 Pac. 583. But this court held, after a fulî 
considération of the question, and a review of the authorities, that 
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this décision of the state court was not controUing, aad upon an 
independent investigation reached the opposite conclusion, and lield 
that the warrants were valid. The décision in that case rules the 
question presented by the flrst défense urged upon our considération 
in this case, and we adhère to the views whicli we there expressed. 
The décision of the suprême court of Nebraska in Morton v. Car- 
lin, 51 Neb. 202, 70 N. W. 966, was not rendered until 10 years 
after the rights of the plaintiff under his bonds had vested, and it is 
not controlling authority in any fédéral court upon the questions 
which involve those rights. 

The second défense for our considération is that the bonds are void 
because the board of county commissioners of Otoe county did not 
locate the lines of Nebraska City precinct so that they corresponded 
with the lines of the wards of Nebraska City, which was located upon 
a part of the precinct, as that board was required to do by the stat- 
utes of the state of Nebraska. The section of the statutes which is 
invoked to sustain this défense reads: 

"Precinct lines in tliat part of any county not under township organizatlon, 
embraced within the corporate Hmlts of a clty of ttie second elass, shall cor- 
respond with the ward lines in such city, and such precinct shall correspond in 
number with the wards of the city and be coextensive with the same." 
Comp. St. Neb. 1899, ? 1520. 

The fact upon which this défense rests is that in 1886, when the 
bonds were voted and issued, the lines of Nebraska City precinct did 
not correspond with the ward Unes of Nebraska City, which was a 
city of the second class, and was located upon a portion of the pre- 
cinct ^'hich was not under township organization, but those lines 
were so drawn as to include several wards of the city and property 
without the city. It is insisted by counsel for plaintiff in error that 
the statute upon which this défense is founded is unconstitutional 
and void, because there was a material defect in its title as it was 
published, and another defect in its title as it passed the législature 
of the state, which has been held by the suprême court of the state 
to make it invalid. Webster v. City of Hastings, 81 N. W. 510. A 
large portion of the briefs of counsel is devoted to a discussion of 
this question. In our view of this case, it is unnecessary to consider 
that question. Conceding, but not deciding, that the section of the 
statute which we hâve quoted was the law of the state of Nebraska 
when the bonds were voted and issued, is the fact that the board of 
county commissioners of this county had neglected to comply with 
the provisions of this statute fatal to the bonds which the coxmty 
issued, on the theory that it had made a légal precinct, and which 
hâve been bought by an innocent purchaser, upon the faith of the cer- 
tificate of the county that it had complied with this statute? 

A precinct, under the statutes of Nebraska, is a mère political 
subdivision of a county. It is not a municipal or quasi municipal 
corporation or entity. It does not govern itself. It does not choose 
its governing ofiScers, and it can neither act nor contract for itself, 
sue nor be sued. It is the mère création of the board of county com- 
missioners of the county in which it is situated, and that board is 
vested with plenary power to bring it into existence, to act and con- 
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tract for it while it is in being, and to enlarge, to diminish, and to de- 
stroy it. The statutes of Nebraslva provide tliat "eacli board of 
county commissioners sliall divide the county into convenieùt pre- 
cincts; and as occasion may require, erect new ones, subdivide pre- 
cincts already established, and alter precinct Unes" (Oomp. St. 1899, 
§ 2141); that aay precinct organized according to law is authorized 
to issue bonds in aid of works of internai improvements upon a favor- 
able vote of its electors ; that a pétition of not less than 50 f reehold- 
ers of the precinct shall be presented to "the county commissioners 
* * * or the board authorized to conduct the business in such 
precinct," and the board of county commissioners alone bas that au- 
thority; that the petitioners shall give bond, "to be approved by the 
county commissioners," for the payment of the exx)enses of the élec- 
tion, if the proposition is def eated (Oomp. St. 1899, § 3518) ; that, if 
two-thirds of the votes cast shall be in favor of the proposition, "the 
county commissioners" shall issue the bonds, and the chairman of the 
board of county commissioners shall sign them, and the county clerk 
shall attest them (Comp. St. 1899, § 3519) ; and that the county com- 
missioners shall each year levy upon the taxpayers' property in the 
precinct a tax sufScient to pay the interest and 5 per cent, of the 
principal sum (Comp. St. 1899, § 3520). Now, there can be no obliga- 
tion without an obliger; no contract without a contractor. A pre- 
cinct cannot contract and cannot be an obliger because it is not a cor- 
porate entity. The favorable vote of its electors authorizes the pre- 
cinct to do nothing. It can neither act nor contract, sue nor be 
sued. But, when its electors vote favorably upon a proposition to 
issue bonds, the statutes of Nebraska authorize the board of county 
commissioners of the county in which the precinct is situated to issue 
thèse bonds, to levy the necessary taxes upon the property in the 
precinct to raise money to pay them, and to apply this money to that 
purpose. Who, then, becomes the obligor in thèse bonds? Who 
makes the contracts? Who agrées to pay them? There can be but 
one answer to thèse questions, and that is that the county which 
issues them, and which, under the statute, bas the power to levy the 
taxes to raise the money to discharge them, agrées to pay them. The 
conclusion is irrésistible that bonds issued by the county commission- 
ers of a county in Nebraska, upon the favorable vote of the electors 
of a precinct therein, are the obligations of the county. In légal 
effect, they are the contracts of the county that it will pay the 
bonds, and the only différence between such bonds and the ordinary 
bonds of a county is not in the obligation of the county to pay them, 
but in the method by which the county may raise the money to dis- 
charge its own obligations. In the former case, it may levy the taxes 
upon the property in the precinct which voted for their issue; in the 
latter case, upon ail the property in the county. But the obligation 
of the county to pay them is as sacred and effective in the one case as 
in the other. Davenport v. Dodge Co., 105 U. S. 237, 241, 26 L. Ed. 
1018; Nemaha Co. v. Frank, 120 U. S. 41, 7 Sup. Ct. 395, 30 L. Ed. 
584; Blair v. Cuming Co., 111 U. S. 363, 4 Sup. Ct. 449, 28 L. Ed. 
457; State v. Dodge Co., 10 Neb. 20, 4 N. W. 370. In Davenport v. 
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Dodge Go., 105 U. S. 241, 26 L, Ed. 1020, speaking to this question 
the suprême court said: 

"Precincts In Nebraska are but polltical subdivisions of a county. ïhey 
hâve no corporate existence, and eannot contraet or be contracted with. They 
hâve no corporate offlcers, and can neither sue nor be sued. Certain offlcers 
are eleeted by the votera of preclncts for politlcal, administrative, and judicial 
purposes, but they are in no sensé the représentatives of the people of the 
terrltory as a munlcipality. State v. Dodge Ce, 10 Neb. 20, 4 N. W. 370. 
Precincts are governed by the county commlssioners, the governlng board of 
the county, and by the appropriate offlcers of the state. Their relation to the 
county Is Uke that of a ward to a clty. Having no corporate existence, no 
separate municipal authority, they eannot, says again the suprême court of the 
State In the case last clted, 'enter into contracts, dlrectly or indlrectly, nor as- 
sume obligations whlch a court might be called on to enforce.' Hence the pre- 
cinct eannot beconie the obllgor of preclnct bonds, and we think it foUows 
that the county, whlch does hâve a corporate existence, and can contraet 
and be contracted wlth, and upon whose ofllcers Is imposed the duty not only 
of Issulng the bonds, bot of provlding for the payment of them, is the politlcal 
entlty bound by the obligation and eharged with the debt created thereby. 
The only différence between the two klnds ot debt is that in one ail the taxable 
property of the county is- chargea wlth Its payment, and In the other only a 
part." 

The bonds upon which this action is based, then, are the obligations 
of the county of Otoe issued by its board of county commissioners 
and held by an innocent purchaser. It is claimed that the board 
was without power to issue them, because it had never properly con- 
stituted Nebraska City precinct. But this contention sticks in the 
bark. The board of county commissioners liad the power to properly 
constitute Nebraska City precinct. That board was given the au- 
thority, and eharged wià. the duty, to divide its county into légal 
precincts, to make every precinct in that county according to the 
statutes of its state, and it was given the power to issue bonds on 
account of those precincts upon a favorable vote of their electors. 
The création of Nebraska City precinct, in accordance with the pro- 
visions of the statutes, was, like the call for an élection therein upon 
the proposition to issue the bonds, one of the conditions précèdent to 
their issue. The power to comply with thèse conditions, and the 
power to comply with the former, as much as the power to comply 
with the latter, was vested in a single body, and that body was the 
board of county commissioners of Otoe county. It had plenary 
power to divide the county into precincts, to subdivide precincts and 
alter precinct Unes, and it was perfectly practicable for this board to 
make Nebraska City precinct and every other precinct in the county 
in the way prescribed by the statutes, so that the boundaries of each 
one of them should correspond with those of the wards of any city 
of the second class located upon any portion of them. In the same 
body to which the power to comply with thèse conditions was given 
the statutes also vested the authority, and upon the same body they 
imposed the duty, to ascertain and détermine whether or not this 
and ail other précèdent conditions to the issue of the bonds had been 
complied with bef ore it issued them. Presumably it did investigate, 
ascertain, and détermine this fact; for upon the face of the bonds 
which it issued it wrote this certificate: 
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"The question of Issuing thls bond and the thlrty-nlne others of said séries, 
amountlng in the aggregate to forty thousand dollars, was submitted, by the 
county commissioners of said county of Otoe, to a vote of the légal voters 
of Nebraska City precinct aforesaid, in the manner provided by law, at an 
élection duly ordered and held on the sixteenth day of November, A. D. 1886, 
at which said élection more than two-thirds of the votes were cast in favor 
(— ) the proposition to issue said bonds; and the county commissioners of 
said county, belng vested by law vylth authority for that purpose, having 
found that ail the requirements of law necessary to authorize the issue and de- 
livery of said bonds had been fully complied with, ordered that they be issued 
and delivered accordingly, and that they be and continue a subsisting debt 
against said precinct until they are paid and dlscharged." 

Thèse bonds hâve now been bought by a bona ûde purchaser upon 
the faith of this eertiflcate. Oan this board or the county which is- 
sued thèse bonds now be beard, after the bondholder has parted with 
his money in reliance upon this eertiflcate, to say, to defeat its 
bonds, that the eertiflcate was false; that while it had ample power 
to make this precinct in accordance with the law, and while it certi- 
fied that it had complied with the statute, the fact was that it had 
not done so, and therefore its bonds are void? This court has dis- 
cussed and answered this question so often that it would be a work 
of supererogation to do more than to state the principles on which 
that answer rests, and to cite some of the authorities which sustain 
them. One who by his acts or représentations, or by his silence when 
he ought to speak out, either intentionally, or through culpable négli- 
gence, induces another to believe certain facts, and the latter right- 
f ully acts on such belief , so that he will be prejudiced if the former is 
permitted to deny their existence, is conclusively estopped to inter- 
pose such déniai. Corporations, municipal and quasi municipal 
bodies, and their ofScers, that hâve induced others to act to their 
préjudice by the issue of certiflcates or représentations that they hâve 
performed acts which the law intrusted to them to perform, consti- 
tute no exception to this salutary rule. The récitals of the ofîicers 
of a municipal or quasi municipal corporation, who are invested with 
the power to perform a précèdent condition to the issue of negotiable 
bonds, or with authority to détermine when that condition has been 
performed, that they hâve found that ail the requirements of law nec- 
essary to authorize the issue of the bonds bave been fully complied 
with, precludes inquiry, as against an innocent purchaser for value, 
as to whether or not the précèdent condition challenged had been per- 
formed before the bonds were issued. City of Huron v. Second Ward 
Sav. Bank, 86 Fed. 272, 279, 30 C. C. A. 38, 45, 57 U. S. App. 593, 606; 
National Life Ins. Co. v. Board of Education, 62 Fed. 778, 792, 793, 
10 C. C. A. 639, 651, 652, 27 U. S. App. 244, 266, 268; School Dist. 
V. Stone, 106 U. S. 183, 187, 1 Sup. Ct. 84, 27 L. Ed. 90; Town of Col- 
loma V. Eaves, 92 U. S. 484, 23 L. Ed. 379; Commissioners v. Beal, 
113 U. S. 227, 238, 239, 5 Sup. Ct. 433, 28 L. Ed. 966; City of 
Cairo v. Zane, 149 U. S. 122, 13 Sup. Ot. 803, 37 L. Ed. 673; City of 
Evansville v. Dennett, 161 U. S. 434, 443, 16 Sup. Ct. 613, 40 L. Ed. 
760. A corporation and its officers, who, by the apparent legality of 
their obligations, bave induced purchasers to buy them, are estopped 
from denying their validity on the ground that in some of the pre- 
liminary proceedings which led to their exécution, or in their execu- 
104 F.— 31 
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;i;ioii itself , they fïiiled to coinpily :^îth sôme law, riile, or statute which 
iliey might hâve complied witli, çjjit "wljich. they carelessly niçglected. 
Speer T. BoardjSS Fed. 749, 758,82 0. G. A. 101, 111, 60 U. S. App. 
38, 53. The création of Nebraska City precinct in the way prescribed 
by <iie statutes of Nebràska •wmjî condition précèdent to the issue of 
theSe bonds of the county of CJtp^e upon the favorable vote of its 
eleetorsi That county and its board of county commissioners had 
full power to create or modify that precinct so that it should be in 
acCoBlanbe with the statutes ôf that state. They fUso had full poveer 
to détermine whether or not that condition had been complied with, 
and to certify the answer to that question upon the face of the bonds. 
They negligently failed to comply With it, but clearly certified that 
they had done so. Upon the faith of that certiflcate, plaintifif bas 
purchased the bonds. In morals, in equity, and at law they are novi' 
estopped to deny the truth of their certiflcate in order to relieve 
themselves f rom their obligations. 

There is another reason why the défense which we hâve been con- 
sidering cannot be sustained. It is that the gênerai acquiescence by 
the inhabitants of a political subdivision organized under color of 
law, and by the departments and officers of the state and county hav- 
ing officiai relations with it, gives to the acts and contracts of those 
officers on its behalf as a subdivision de facto ail the force and valid- 
ity of their acts in its behalf as a subdivision de jure. The acts of 
ordinary municipal bodies organized under color of law dépend far 
more upon gênerai acquiescence than upon the legality of their action 
or the existence of every condition précèdent prescribed by the stat- 
utes uûdèr which they organize and act. The interests of the public 
which dépend Upon such municipalities and their varions subdi- 
visions; the rights and the relations of private citizens which become 
flxed in reliance upon their existence, the injustice and confusion 
which must resuit from an ex post facto avoidance of their acts, com- 
mend the justice and demand the enforcement of the rUle that, when 
a municipal body or a political subdivision of a state or county bas, 
or its officers hâve, assumed, under color of authority, and hâve 
exercised for a considérable period of time, with the consent of the 
state and its citizens, powers of a kind recognized by the organic 
law, neither the corporation, subdivision, nor any private partj' can, 
in private litigation, question the legality of the existence of the cor- 
poration or subdivision. Speer v. Board, 88 Fed. 749, 764, 32 0. C. 
A. 101, 116, 60 U. S. App. 38, 62; National Hfe Ins. Co. v. Board of 
Education, 62 Fed. 778, 787, 10 C. C. A. 637, 647, 27 U. S. App. 244, 
259; Ashley v. Board, 60 Fed. 55, 61, 8 C. C. A. 455, 461, 16 U. S. 
App. 656, 671; People v. Maynard, 15 Mich. 463, 470; School Dist. 
No. 25 V. State, 29 Kan. 42, 49, 50; City of St. Louis v. Shields, 62 
Mo. 247, 252; State v. Carroll, 38 Conn. 449, 471; State v. Eich, 20 
Mo. 393, 396: Clément v. Everest, 29 Mich. 19, 23; Donough v. Dewey, 
82 Mich. 309, 46 N. W. 782, 783; Carleton v. People, 10 Mich. 250; 
Clark V. Corn., 29 Pa. St. 129; Corn. v. McCombs, 56 Pa. St. 436. 

In Speer v. Board, à township in Kansas had been organized un- 
der an unconstitutional law, and had existed for the limited period of 
one year. The inhabitants of the township, the state, and county 
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ofQcers recognized its existence, but years afterwards the suprême 
court of tliat state held that it had no existence, because tbe law 
under which it was organized was unconstitutional. After a full 
considération of tbe question presented in tbat case, and a review of 
many autborities upon the question, tbis court beld tbat an indebted- 
ness incurred by tbat townsbip could not be defeated on tbe ground 
tbat tbe law under wbicb it was organized was unconstitutional, (1) 
because tbe validity of tbe organization of Kearney townsbip could 
not be questioned collaterally in tbat action, and (2) because, even 
if it were organized under tbe unconstitutional law, tbat law, untll 
it was cballenged in, or declared void by, tbe judicial department of 
tbe govemment, was sufScient to confer color of legality upon the 
townsbip, and it was still a de facto organization, whose acts and 
contracts were valid so far as they involved the interests of tbe pub- 
lic and of tbird parties wbo relied upon them. Référence is made to 
tbe opinion in tbat case, at pages 763-768, 88 Fed., pages 115-121, 
32 C. C. A., pages 61-69, 60 U. S. App., for a discussion of tbe propo- 
sition upon which tbe décision is based, and a review of some of the 
autborities wbicb sustain it. We will not repeat tbe discussion bere. 
SufBce it to say tbat tbe principle recognized in tbat case is con- 
clusive of the défense tbat tbe bonds in tbis case are void in the 
hands of an innocent tbird party because Nebraska City precinct 
did not exist. Nebraska City precinct was legally constituted by an 
order of the board of county oommissioners on December 6, 1877. It 
remained legally constituted until, in 1885, tbe city of Nebraska City, 
which was located upon a part of tbis precinct, became a city of tbe 
second class, and the statute which we bave quoted in an earlier part 
of tbis opinion, requiring the precinct boundaries to correspond with 
tbe ward boundaries of such a city, took effect upon tbis precinct. 
On October 4, 1886, the boundaries of the precinct were changed 
by order of the board of county commissioners of Otoe county. But 
tbe precinct, as changed, included within its boundaries the city of 
Nebraska City and outlying territory, and its Unes did not cor- 
respond with the lines of tbe wards in Nebraska City. While tbe 
precinct remained in tbis condition, and in November, 1886, the elect- 
ors in the territory within the boundaries of tbis precinct flxed by 
the order of October 4, 1886, voted to issue thèse bonds. They were 
issued in December of tbat year, and they were purcbased by tbe 
plaintifî in January, 1887. From October 4, 1886, until the year 
1891 the lines of tbis precinct remained unchanged. The board of 
county commissioners then divided tbe precinct into several, so that 
the precinct lines within the city of Nebraska City corresponded 
with tbe lines of tbe wards therein, and the outlying territory was 
divided into two adjoining precincts. In tbe years 1887, 1888, 1890, 
1891, 1892, 1893, and 1894 the county commissioners levied upon the 
property within the boundaries of the precinct as fixed by the order 
of October 4, 1886, the taxes necessary to pay tbe interest upon thèse 
bonds, and applied the money so raised to tbat purpose. From 1887 
to 1891 constables and justices of tbe peace were elected, qualified, 
and served as olHcers of tbe precinct flxed by tbe order of October 4, 
1886, and during ail that time the county assessor was elected, quali- 
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fie^; aïld made the only assessmènts of property for tlie purpose of 
cètitifry taxation in Nebraska City precinct, according to the lines 
flxied by that order. During afl this time there was no other precinct 
govemment within the territoiy described by that order, and ail the 
citizens and inhabitants in that district, and ail the oflficers of the 
State and the county, recognized the territory bounded by that order 
as a le^àlly constituted precinct of the county of Otoe. Taxes were 
levied and assessed by an assessor choseh in that precinct. Justices 
of the peace chosen therein doubtless tried and decided lawsuits, 
solemnized marriages, took ànd eertiâed the acknowledgments of 
deeds. Constables elected in that precinct arrested and imprisoned 
offenders upon warrants issuedl^ thèse justices. Ail the functions 
of a legally constituted precinct, ail the functions of the officers of 
such a precinct, were discharged for more than four years, upon the 
theory that this was an existing precinct, without objection from 
State, county, or individual. Not pnly this, but this precinct was not 
organized without color of law. The board of county commissioners 
was fuUy ëmpowered to constitute precincts and to prescribe their 
boundaïlès. The only defect was that in exercising this power it 
overlooked and failed to comply with a direction of the statute as to 
the merëmanner of its exercise. While the existence of this precinct 
was thus recognized and acquiesced in without objection by public 
officers and private citizens, its èlfectors complied with the provisions 
of the law, and the county issued and sold thèse bonds. It may be 
that if the state or the county, or any taxpayer of this precinct, had 
challenged its existence, or the Pight of the county or its officers to 
issue thèse bonds, by a writ of quo warrànto, or by an application for 
an injunction, before public inteî'ests were affected or private righta 
had vested under them, the issue of the bonds might hâve been 
stayed. The assessor, the justices of the peace, and the constables 
might hâve been restrained fronl exercising their functions, and the 
board of county commissioners liijght hâve been compelled to change 
the boundaries of the precinct. But no such action was taken. The 
proposition to issue thé bonds was presented to the board of county 
commissioilers on October 6, 1886. On that day a spécial élection in 
the precinct was called for November 16, 1886, and the bonds were 
not issued until December in that year. Hère was ample time for an 
objector to présent the question which seems to hâve been first raised 
after this precinct and its officers had been discharging their respect- 
ive duties without question for more than seven years. It is too late 
now for public officers or private parties, in private litigation, to 
question the legality of the existence of this precinct, or of the con- 
tràcts madé on its bebalf, in relianee upon which money has been 
advanced and rights hâve vested. When thèse bonds were issued 
and sold, every citizen of the territory comprised within the order of 
October 4, 1886, and called "Nebraska City Precinct," and every pièce 
of property therein, was represented by the board of county com- 
missioners of Otœ county in ail the proceedings which culminated in 
the issue of thèse bonds. That board was the agent of thèse citizens 
and this pr,operty, under the statutes, to borrow the money which 
they voted to obtain upon the bonds. Under the color of law, it con- 
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Btituted the precînct, called the élection, issued the bonds, and no 
man objected. Under tbese circumstances, Nebraska City precinct 
was a precinct de facto, and the board of county commissioners were 
its governing olficers de facto, and the silence and gênerai acquies- 
cence of the private citizens within it and the officers ol the state 
and county, until after the rights of the bondholders had vested, 
estop them from questioning the existence of the precinct, or the 
validity of the acts of thèse ofificers, as against the purchasers of 
the bonds. The acts of thèse ofïicers hâve ail the force of the acts 
of officers de jure for a precinct legally constituted, and the owners 
of the property within the boundaries of the order of the board of 
county commissioners of October 4, 1886, are estopped, by their 
silence and acquiescence, from denying that the property within 
those limits is liable to taxation to raise the necessary amount to 
pay thèse bonds. 
Another contention of counsel for the défendant in error is that 
the bonds are void because the proposition submitted to the voters 
of the precinct contained thèse words: "The said bonds, when 
signed as required by law, to be delivered to Wm. E. Hill, Robert 
Payne, and F. W. Rottman, as trustées for the persons who shall 
hâve paid for the right of way and dépôt grounds aforesaid;" and 
because the bonds were delivered to them, and the proceeds of them 
were applied to the purpose there indicated. But thèse facts do 
not appear upon the face of the bonds, and they contain not only 
the récital which we hâve heretofore quoted, to the effect that ail 
the requirements of law necessary to authorize the issue and de- 
livery of the bonds had been fully complied with, but also this 
statement: "This bond is one of forty of like date, issued to aid 
in the construction of the Missouri Pacific Eailway Company's Eail- 
road through said Kebraska City precinct, by purchase of right of 
way and grounds for dépôt therein." Thèse récitals import that the 
bonds were issued in pursuanee of a lawful and proper proposition, 
of a légal vote of the electors of the precinct, and of honest and 
just action on the part of the board of county commissioners under 
the statute. They relieve the innocent purchaser of ail inquiry, no- 
tice, and knowledge of the actual proposition submitted, and of 
the action of the board thereon, and estop the county and the in- 
habitants of the precinct from denying that a légal proposition was 
submitted and sustained by a vote of the electors, and that the 
bonds are based upon such action. Board of Co. Com'rs v. National 
Life Ins. Co., 90 Fed. 228, 231, 32 C. G. A. 591, 594, 61 U. S. App. 53, 
58; City of Evansville v. Dennett, 161 U. S. 434. 439, 443, 16 Sup. 
et. 613, 40 L. Ed. 760; Wesson v. Saline Co., 73 Fed. 917, 919, 20 
C. C. A. 227, 229, 34 U. S. App. G80, 684; Eathbone v. Board, 83 
Fed. 125, 131, 27 C. C. A. 477, 483, 49 U. S. App. 577, 589; City 
of South St. Paul v. Lamprecht Bros. Co., 88 Fed. 449, 31 C. C. A. 585 
60 U. S. App. 78; Walnut v. Wade, 103 U. S. 683, 696, 26 L. Ed. 
526; City of Huron v. Second Ward Sav. Bank, 86 Fed. 272, 279, 
30 C. C. A. 38, 45, 57 U. S. App. 593, 606; National Life Ins. Co. 
V. Board of Education, 62 Fed. 788, 792, 10 C. G. A. 637, 651, 27 
U. S. App. 244, 266; Board v. Heed, 41 C. C. A. 668, 101 Fed. 768. 



486 104 FEDERAL REPOETBR. 

Nor is it any défense to the .action of tMs innocent purchaser 
that the board of county commissioners of Otoe county certified 
upon the face of the bonds that they were issued for a lawful pur- 
pose, but actually issued them and applied their proceeds to an un- 
lawful purpose. City of Huron y. Second Ward Sav. Bank, 86 Fed. 
272, 275, 277, 30 C. C. A. 38, 41, 43, 57 U. S. App. 593, 600, 603; 
Board of Com'rs of Seward Co. v. iEtna Life Ins. Co., 90 Fed. 222, 
32 C. C. A. 585, 61 Ù. S. App. 41; West Plains Tp. v. Sage, 69 
Fed. 943, 946, 16 0. 0. A. 553, S57, 32 U. S. App. 725, 733; Board 
of Com'rs of Barber Co. v. Society for Savings, 41 C. C. A. 667, 
101 Fed. 767. The judgment below is reversed, and the case is 
remandéd to the court below, with directions to enter judgment 
for the plaintiff for the amount claimed in the complaint. 



TEAVIS V. NEDBRLAND LIFE INS. CO., Limited. 

(Circuit Court of Appeals, Elghth Circuit. October 15, 1900.) 

No. 1,380. 

1. CONTKACT— JiPFECT OF MODIFICATION OF PrOPOSAL. 

The addition of a new term or condition to a proposai before It bas been 
acceptée Is, In légal effect, a wlthdrawal of tliat proposai, and the submis- 
sion of a new proposition, of wliicli the addltional term or condition is a 
part. 

2. SaMB — ACCBPTANCB OF FOKMKB PbOPOSITION AfTBR MODIFICATION NuOA- 

TOKT. 

The acceptanee of a former proposition, after the proposer has attached 
to it a new condition or term which Is rejected, does not constitute a con- 
tract, beeause the mlnds of the parties never meet at the same time upon 
the same stipulations. 
8. Inscbanck -— Writtun Application à Proposition — Effect of Modifica- 
tion BEFORB AOCEPTANCB. 

A written application for Insurance is a proposition to contract, and not 
an agreement. Where, after the application was signed and mailed, but 
before it was accepted, the appUcant attached a new term or condition, 
which the agents of the company declined to accède to, held, that the sutt- 
sequent acceptanee of the original proposition did not constitute a contract 
of Insurance, beeause the mlnds of the parties never met at the same 
time upon the same stipulations. 

4. WiTNBss — Effect of Intbrest — Compbtenoy to Testift to Transactions 
WITH Dbobased Qovbrnbd et Fédéral and not by State Statuths. 

Where congress has legislated upon the subject of the competency of 
wltnesses in the courts of the United States, the statutes of the states 
and the décisions of their courts hâve no application. Congress has de- 
clared the effect of the interest of a witness in the issue tried upon his 
competency, and speclfled the cases in which he is incompétent to testify 
to a transaction with, or statement by, a deceased person, in section 
858 of the Revlsed Statutes, and this législation Is controlling upon tliis 
subject In the courts of the United States, whatever the statutes of the 
States and the décisions bf their courts upon the same subject may be. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the North- 
ern District of lowa. 

Thls was an action upon a poliey of Insurance of $3,000 on the life of Ed- 
ward M. Travis for the benefit of his wife,, Olive M. Travls, the plaintiff in 
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error, and the défense was that no contract of insuranee was ever consum- 
mated. There was a trial <to a jury, and at the close of the évidence the court 
instructed them to return a verdict for the défendant upon thls state of 
facts: The Nederland Life Insurance Conapany, Limited, the défendant in 
error, was a foreign corporation engaged in the business of life Insurance. 
L. I. Dubourcq, whose office was in New York City, was the président of Its 
United States t)ranch, and the only person in this country authorized to ac- 
cept applications for insuranee or to issue policies on its account. Edward 
Ferguson, whose office was in the city of Chicago, was the manager of its 
"Western department. Leisander & Love were its gênerai agents under Fer- 
guson for the state of lowa, with authority to procure applications for poli- 
cies of Insurance and to discharge the duties which usually devolve upon 
managers of agencies, and James H. B. WoodrofCe was a soliciting agent under 
them. On November 11, 1896, Woodroffe obtained from Edward M. Travis 
his wrltten application to the défendant for a policy of insuranee of $3,000 
on his life for the beneflt of his wife, the plaintiff, and his promissory notes 
for the amount of the first annual premium. Woodroffe mailed this appli- 
cation and thèse notes to Leisander & Love at Des Moines, lowa, who for- 
warded the application by mail to Edward Ferguson at Chicago, used the 
notes as collatéral to a loan which they obtained for themselves from a bank, 
and reported that the premium was paid. Ferguson mailed the application 
to Dubourcq in New York for his acceptance or rejection. Travis was a 
médical examiner for the défendant in the town where he lived, and on No- 
vember 12, 1896, the day after his application, he wrote to Leisander & Love 
that they should not send his policy to him if the company was to hâve an- 
other médical examiner, one MeGrath, in his town, and its agent was to turn 
over examinations to the latter, as he had been doing. MeGrath was at this 
time and continued throughout to be a médical examiner of the défendant 
in the town where Travis resided. On November 18, 1896, Travis wrote 
Ferguson at Chicago, and directed him sot to send his policy If the company 
was to hâve two médical examiners in his town. This letter was referred 
by Ferguson to Leisander & Love, who, on November 20, 1896, wrote Travis 
to the effeet that the company still had, and would continue to hâve, two 
médical examiners in his town, and that it would divlde its business equally 
between them. This correspondence was not communicated to Mr. Dubourcq 
prier to November 27, 1896, and on that day, in ignorance of the faets which it 
discloses, he approved the original application, and issued a policy in accord- 
ance with its tenus, which was sent to Travis, and was received by him on 
Deeember 3, 1896. On Deeember 8, 1896, he returned this policy to Leisander 
& Love in a letter In which he stated that the reason for his action was that 
the company had two médical examiners in his town. There was further cor- 
respondence and subséquent conversations, but the contractual relations of 
Travis and the company remained in the same condition in which they were 
left on Deeember 8, 1896, until he was drowned, on .March 9, 1897. Counsel 
for plaintiff in error claim that upon this state of facts a contract was estab- 
lished, and the plaintiff should hâve recovered. 

T. D. Healy (A. N. Botsford, M. F. Healy, J. W. MeGrath, and 
Eugène Bryan, on tlie brief), for plaintiff in error. 

N. T. Guemsey (H. T. Granger, on the brief), for défendant in 
error. 

Before CALDWELL, SAÎ^BORN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Propositions, negotiations, correspondence, conversations do not 
make a contract unless the minds of the parties meet upon the same 
stipulations and they consent to comply with them. Until this has 
been done, either party has the right to withdraw or to modify his 
proposition, to make new conditions or proposais, or to retire abso- 
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lutply from the negotiations. Tbe addition of a new term or con- 
dition to an earlier proposai before thelatteir has been accepted is 
the withdrawal of the earlier proposition, and the submission of a 
n0w |^r<>posal of which the néwfdonditioii or term is a part. From 
the time the new condition is submitted the earlier proposition is 
withdrawn, and it is no longer open to acceptanoe or rejection by 
the party to whom it was presentèd. 

An application for life insuràûcé is not a contract. It is only a 
proposai to contract on certain terms which the company to which 
it is presentèd is at perfect liberty to ajctîept or to reject. It does not 
in any way bind the company toaccept the risk proposed, to make 
the contract requested, or to issue a policy. îîor does it in any 
way bind the applicant to take the iwlicy, to make the contract he 
proposed, or to pay the premium until his proposai has been ac- 
cepted by the company and its policy has been issued. Until the 
meeting of the minds of the parties upon the terms of the same 
agreettfént is effected by an accël)tance of the proposition contained 
in the application or of some other proposition, e£|,ch i)arty is en- 
tirely free from contractual obligations. The applicant may with- 
draw hIs application and refuse to take Insurance on any terms. 
He may modify his proposai, may affix additional conditions or terms 
to it, or may niàke an entirely new proposition, while the company 
may refuse to entertain any proposition, or may reject that presentèd 
and submit a substitute. Nor is the freedom of the parties to re- 
tire from tlie negotiations or to môdify their proposais, at any time 
before some proposition has been agreed upon by both, ever lost or 
affectedby the fact that the applicant accompanies his proposai 
or application with a promise to pay the premium in the form of 
promissory notes, or even by an actual payment thereof. Until his 
application is accepted, such a promise or payment is conditional 
upon the acceptance, aud his application is still no more than a 
proposition to take and to pay for the Insurance if the company 
accepts his terms. The payment of the premium when the applica- 
tion is sigried does not bind the company to accept his terms, nor 
does it estop the applicant from recovèring the money he pays if 
the company rejects his proposai. Thèse are fundamental rules of 
the law of contracts, which are constantly applied in this and other 
courts, and which are décisive of the case before us. Paine v. In 
surance Oo., 51 Fed. 689, 691, 2 C. G. A. 459, 461, 10 U. S. App, 
256, 263, 264; Society v.McElroy, 83 Fed. 631, 640, 28 C. C. A. 365 
374, 49 U. S. App. 548, 564; McMaster v. Insurance Co., 40 C. C, 
A, 119, 99 Fed. 856, 866; Giddings v. Insurance Co., 102 U. S. 108 
112, 26 L. Ed. 92; Grifath v. Insurance Oo. (Cal.) 36 Pac. 118, 115 
Insurance Co. v. Young's Adm'r, 23 Wall. 85, 107, 23 L. Ed. 153 
Insurance Co. v, Ewing, 92 U. S. 377, 381, 23 L. Ed. 610; Harnickell 
V. Insurance Co., 111 N. Y. 390, 399, 18 N. E. 632; Whiting v. In 
surance Co., 128 Mass. 340 ; Markey v. Insurance Co., 118 Mass. 178 
Id., 126 Mass. 158; Kogers v. Insurance Co., 41 Conn. 97, 106; In- 
surance Co. V. CoUerd, 38 N. J. Law, 480, 483; Heiman v. Insurance 
Co., 17 Minq. 153, 157 (Gil. 127); Hogben v. Insurance Co. (Conn.) 
38 Atl. 214^216. 
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Travis made his application for insurance and gave his notes for 
the ârst premium to Leisander & Love, the agents of the company, 
on November 11, 1896. But there could be no contract, and Travis 
and the agents ail knew there would be no agreement between the 
company and the former, until his application wa>s accepted by Du- 
bourcq in New York; for he was the only officer of the défendant 
in the United States who had authority to accept applications or to 
issue policies for it. Until Dubourcq made an aeceptance the com- 
pany was free to reject, and Travis was free to withdraw, or to 
modify his application, or to make a new proposition in its place. 
On the day after he had signed it, and on November 18, 1896, he 
did withdraw it. He attached to it a new condition or term, the 
légal effect of which was to withdraw his former proposition, and 
to make a new one, of which this condition or term was a part. 
He notified the agents of the company that he would not take the 
insurance for which he had applied unless they would make him the 
sole médical examiner of the company in the town in which he re- 
sided, and they declined to do so. This notification had been given 
to the agents, and they had declined to accept this new condition of 
his proposition, seven days before the original application was ac- 
cepted by Dubourcq in New York. He accepted the earlier pro- 
posai in ignorance of thèse faets. Could the company or the agents 
hâve enforced the collection of the notes which Travis gave them 
for the premium in this state of facts, after the agents had received 
his withdrawal of his original application, and after they had thus 
declined his new proposai? The question is susceptible of but one 
true answer. Would it not hâve been a perfect défense to those 
notes, in the hands of the company or its agents, that he had with- 
drawn his first application before it was accepted, and had made a 
new one, which they had declined to accept? Neither the agents 
nor the company could hâve overcome such a défense. The truth 
is that the minds of the parties to this negotiation never met upon 
the terms of any contract, and neither the notes nor the policy ever 
became effective. Before the original application was accepted in 
New York, Travis had withdrawn it, and had made another, which 
had not, indeed, been communicated to Dubourcq, but which had 
been received by the agents of the company, and which rendered 
it impossible for Dubourcq to make any contract which would bind 
Travis to the original application which he had lawfully withdrawn. 
When, on November 27, 1896, the mind of Dubourcq accepted and 
consented to the terms of the proposition contained in the original 
written application, the mind of Travis had receded and withdrawn 
its assent from those terms, and settled upon différent terms, which 
no agent of the company ever accepted; so that there never was a 
time when the minds of the parties to this negotiation met upon, 
and they agreed to comply with, the same stipulations of any con- 
tract. This conclusion accords with reason, with the established 
précédents, and with the understanding of Travis in his lifetime; 
for within five days after he received the policy he retumed it, and 
refused to take the insurance, because the terms of his new proposi- 
tion had not been accepted. There was therefore no contract be- 
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tween the parties to this acti^Pj, wd no error in tlie charge of the 
court to the juq' tô return a yeiçéçt foç, the deJEéijidant. 

It is assîguéà as error thaî^piè agent Leisander was^ pennitted to 
testify to a conversation w^eh te had with Travis after the policy 
was returned to the agents, to the effect that an agreement was 
reached between liim and Travis that the policy should be returned 
to the Company, and his notes for the premium shôuld be destroyed, 
over the objection of the plaintiff in error that this testimony was 
incompétent, under the provisions of the statute of lovpa, because 
it related to a personal transaction between the witness and a person 
decéésed. The contention of counsel for the plaintiff in error is 
that Leisander was disqualified, under section 4604 of the Code of 
lowâ of 1897, because he was the person through or under whom the 
plaintiff in error derived hef interest by assigninènt or otherwise, 
and the statute of lowa ppp'hibits the examination of such a person 
as a witness to any personal transaction or communication between 
him and a person deoeaeed. But it is only where the constitution, 
treaties, or statutes of the United States do not otherwise provide 
that the laws of the several states are to be regarded as rules of dé- 
cision in trials at common law ip the courts of the United States. 
Rév. St- § 721. In this case the statutes of the United States do oth- 
erwise provide. Section 858 of the Eevised Statutes reads: 

"Sec. 858. In the courts of the United States no witness shall be exeluded 
in aay action on account of color, or in any civil action because he is a party 
to or interested In the issue tried: prbvlded, that in actions by or against 
executors, administrators, or guJtrdIans, in which judgment may be rendered 
for or against them, neither party shall be allowed to testify against the other, 
as tç any transaction with, or statement by, the testator, intestate, or ward, 
unlesB called to testify thereto by jthe opposite party, or required to testify 
thereto by the court. In ail other respects, the laws of the state in which the 
court IB held shall be the rules of décision as to the competency of wltnesses 
In the courts of the United States In trials at common law, and in equity and 
admiralty." 

A glance at this statute disclpses the fact that the case before 
us does not fall within the proviso or exception to the gênerai rule 
enacted by congress that no witness shall be exeluded in any civil 
action because he is a party to pr interested in the issue tried. Since 
congress has legislated upon this subject, the rule which it has 
established is controlling in the courts of the United States, and 
the testimony of this witness was properly received. The judgment 
below is afflrmed. 



LOGAN V. GOODWIN et al. 

(Circuit Court of Appeals, Blghtb Circuit October 15, 1900.) 

No. 1,387. 

QABNISHMENT— IUFORMALITT OF BoND WaIVED ET JolNINQ ISSUB. 

A Jijdgment in favor of a garnlshee will not be sustalned in an appellate 
••'court on account of the Insuttbieiicy or informality of the bond, when the 
:gamishee and the défendants were duly served with the garnishee sum- 
mons, the garpishee answered oa the merits, and the action went to judg- 
ment on other grounds, without any objection to the bond. 
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5. Appeal from Judgment in Garnishmbnt Runs from Its Date. 

The action în gamishment, under Gen. St. Kan. 1897, c. 05, §§ 227-247, 
Is distinct from the action between the plalntiffl and défendant, and re- 
sults In a separate judgment. The time for appeal or writ of error to 
review the latter judgment runs from its date, and net from the date of 
the judgment between plaintlflC and défendant. 

8. Apfbaij— Bffect of Failurb to Obtain Supeusedeas. 

The failure to obtain a supersedeas under section 1007 of the Revised 
Statutes does not affect the rlght or limit the tlme for an appeal or writ 
of error to review a decree or judgment. 

4. Bame— State Statutes Inapplicable to Review of Judsmekts or Db- 
crbes in federal courts. 

Congress has established a complète System for the review of the judg- 
ments and decrees of the fédéral courts, and the provisions of the state 
statutes allowlng and limiting the review of judgments or decrees in their 
courts are Inapplicable to proceedings in the courts of the United States. 

6. Remédiai. State Laws — Presumption op Adoption by Fédéral Courts. 

The presumption is, In the absence of évidence, that the remédiai laws 
of a state in force therein at the time of a proceeding taken thereunder 
in a fédéral court had been adopted by that court, under sections 915 and 
916 of the Revised Statutes. 

6. Courts— PiBADiNG and Practice— Question. 

The question whether or not a notice glven by a plalntiîf to a garnishee 
that he elects to take issue on his answer, under section 232, c. 95, Gen. 
St. Kan. 1897, is a question of pleading and practice, governed by the 
statutes of Kansas, under section 914 of the Revised Statutes, whlch re- 
quires the proceedings and practice in actions at law in the fédéral courts 
to conform to those prescrlbed in the state courts. 

7. Qaknishmbnt — Service op Notice without Filing Ratsbs Issue. 

The service of a notice by the plaintiff upon the garnishee that he elects 
to take issue on the latter' s answer, pursuant to the provisions of section 
232, c. 95, Gen. St. Kan. 1897, ralses the issues presented by the affldavit 
of the plaintifC and the affldavit of the garnishee, and entitles the former 
to a trial of them, although he has never filed the notice or proof of the 
service thereof with the court. 

8. Same — ApTEu Judgment and before Execution. 

A judgment créditer Is not entitled to Instltute and malntaln gamish- 
ment proceedings upon his judgment or decree before issuing an exécu- 
tion thereon, under section 228, c. 95, Gen. St. Kan. 1897. 
(Syllabus by the Court.) 

In Error to tlie Circuit Court of the United States for the Dis- 
trict of Kansas. 

Thls writ of error assalls a judgment in garnishment which was the resuit 
of the foUowing proceedings: On April 23, 1897, F. G. Logan, the plaintifC 
in error, eommenced an action in the court below agalnst A. G. Goodwin, W. 
L. Chamberlin, I. Goodwin, and Grâce G. Chamberlin, and flled an under- 
taking in garnishment, which recited that an order of garnishment had been 
issued, and which was conditioned to pay to the défendants, or any of them, 
any damages which they might sustain by reason thereof, if it should bê 
determlned that the order was wrongly obtained. This undertaking was filed 
in the court on April 23, 1897, and approved by the clerk. On September 13, 
1897, an affldavit for garnishment was filed, to the efCect that D. W. Mulvané 
had under his control property belonging to the défendants. A summons in 
garnishment Issued, and was served upon Mulvane, who on October 8, 1897, 
filed an answer to the efCect that he was in no manner and upon no account 
indebted or under liability to the défendants, unless by reason of $2,000 in 
his possession, obtained from the Bank of Topeka in payment of a certain 
certificate of deposit issued to I. Goodwin. On September 15, 1898, the court 
made an order, upon the motion of I. Goodwin, that she might glve a bond, 
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In pursuance of section 4299 of the General Statutes of Kansas of 1889, le the 
Sum of $4,000, for, the discontlnuance and discharge o£ the garnlshment pro- 
ceedings, and that npon the glvlng of sald bond, eonditloned and secured as 
by law required, and Its due approral by the elerk of the court, the garnlsh- 
ment proceedings should be dlscharged. On September 17, 1898, Imo Good- 
wîn gave a bond eonditloned that she and her surety would pay to the plaln- 
tlfC the amount of any judgment whieh mlght be recovered against her In the 
action, not exceedlng $4,000, and thls bond was approved by the clerlc of the 
court. On September 22, ISSS, the court made an oïder that the funds In 
the hands of Mulvane should be released only upon the défendants' giving 
bond that in case judgment should be finally rendered against any of the 
défendants the money should be forthcomlng and returned, to be applied on 
the Judgment. On June 5, 1899, after a Jury triai of the action, a Judgment 
was rendered In favor of the plaintlff, Logan, and against the défendants 
A. G, Goodwin and W. L. Chamberlln, for the sum of $3,991.21 and eosts, 
and in favor of the défendants I. Goodwin and Grâce C. Chamberlln, and 
against the plaintlff, Logan, for thelr costs In the action. On June 10, 1899, 
an affldaylt In garnlshment was flled, alleglng the recovery of the Judgment, 
and tha,t D. W. Mulvane had In his possession the sum of $2,000 in money, 
belonglng to the défendants A. G. Goodwin and W. L. Chamberlln, or one of 
themi On the next day a proper iindertaklng In garnisliment was flled and 
approved. A gamishee summons was Issued and served, and on June 19, 
1899, Mulvane made the same answer that he had made to the flrst garnlsh- 
ment. On the same day the attorneys for the plaintlff served upon him and 
flled a wrltten notice that they elected to take issue on this answer. On 
June 22, 1899, the défendant Imo Gfoodwin moved for an order on the gar- 
nishee, Mulvane, that he should pay to her the $2,000 mentloned in his an- 
swer. and the plaintlff, Logan, sought to proeeed wlth the trial of the issue 
ralsed by the two answers of tbe gamishee, Mulvane. In support of his 
rlght to a trial of the Issue presented by the answer of October 8, 1897, he 
ofCered to prove that on October 14, 1897, he served upon the gamishee, Mul- 
vane, a written notice that he elected to take issue wlth hlm upon his an- 
swer as gamishee as to his Indebtednéss to A. G. Goodwin, and that he would 
malntaln his llablllty as gamishee In sald action. The court refused to permit 
the plaintlff to Introduce this évidence. The plaintlff excepted, and the 
court subsequently ordered that the garnlshment process of June, 1899, be 
vacated and set aslde, that the answer of the garnlshee, Mulvane, flled Oc- 
tober 8,^ 1897, stand as concluslve of the truth of the facts therein stated; 
that the gamishee, Mulvane, pay over the money in his hands as shown by his 
answer to the défendant I. Goodwin; and that the plaintlff pay the costs of 
the gamlshments. On January 9, 1900, the plaintlff, Logan, sued out a writ 
of error to reverse this Judgment against him. The Judgment between him 
and the deifendants In the action Is not In question In this court. 

W. C. Perry (Eugène Hagan and Daniel B. Holmes, on the brief), 
for plaintlff in error. 

Edwid A. Austin (E. Q-. Wilson, on the brief), for défendants in 
error. 

Before OALDWEIIi, SAHBOKN, and THAYEE, Circuit Judges. 

SANBORN, Circuit Judge, afteï* stating the case as above, deliv- 
ered the opinion of the court. 

The garnlshment proceedings in this case were taken and the 
rights 01 the parties were adjudicated in the court below under chap- 
ter 151 of the Laws of Kansas of 1889 (2 Gten. St. Kan. 1897, c. 95, 
§§ 227-247). The two questions presented and decided in that court 
were: Does the service of a notice on the gamishee by the plaintlff 
that he elects to take issiJte on his answer, and will maintain him 
to be liable as garnishee, put the allégations of his answer at issue, 



LOGAN V. GOODWIN. 493 

and entitle the plaintiff to a trial of his action against the garnishee, 
under section 232? And is the plaintiff entitled to maintain gar- 
nishment proceedings upon a judgment or decree before the issue 
of an exécution thereon, under section 228 of thèse statutes? Coun- 
sel for the défendants in error seek in this court to avoid a consid- 
ération of thèse questions upon various grounds, which are entitled 
to little considération. They say that the judgment below should 
be sustained because the bond in gamishment filed in April, 1897, 
recited that an order of garnishment had already been issued, while 
the affidavit for garnishment upon which the summons was is- 
sued was not flled until September 13, 1897. But the bond was 
approved by the clerk of the court, the garnishee summons was is- 
sued and served on the garnishee and the défendants, the case against 
the défendants was tried, and judgment was rendered against two 
of them, and the action between the plaintiff and the garnishee and 
the défendants then proceeded to judgment, without any objection 
or exception to the bond; and it is now too late for them to object 
to such judgment for the insufflciency of security, which the court 
could hâve permitted the plaintiff to remedy at any time, by giving 
a new or additional bond. 

It is said that the judgment is right because the order of Sep- 
tember 15, 1898, gave the défendant Imo Goodwin leave to file a 
bond, in pursuance of section 4299 of the Statutes of Kansas, and 
directed the discontinuance and discharge of the garnishment pro- 
ceedings upon the giving of that bond. But the bond there given 
was conditioned only to pay to the plaintiff the amount of the judg- 
ment which might be recovered against the défendant Imo Goodwin, 
and it had no eiîect to discharge the garnishee from his liability 
on account of property or money in his control belonging to the other 
défendants in the action. 

It is contended that the judgment in favor of the garnishee ren- 
dered on August 30, 1899, cannot be reviewed, because it was a part 
of the judgment against the défendants rendered on June 9, 1899, 
and the writ of error was not sued ont until more than six months 
after the latter date. But section 238, c. 95, of the Statutes of Kan- 
sas pro vides that: 

"The proceedings against a garnishee shall be deemed an action by the 
plaintiff against the garnishee and défendant as parties défendant and ail the 
provisions for enforcing judgment shall be applicable thereto; but where the 
garnishment Is not in aid of an exécution no trial shall be had of the gar- 
nishee action until the plaintiff shall hâve judgment in the principal action, 
and If the défendant bave judgment the garnishee action shall be dismissed 
with costs." 

The action against the garnishee, therefore, was a separate civil 
action, which it was necessary to try at a différent and subséquent 
time from that occupied by the trial of the main case against the de- 
fendants, and judgment in it was necessarily rendered at a la ter 
date. The plaintiff in error had a right to challenge the judgment 
against the garnishee by a writ of error within six months after its 
rendition, and he has done so. 
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It iS said tliat the judgment in favor of the garnishee cannot 
be herë reviewed, because it was pot superseded under section 1007 
of the Bèvised Statutes, and because the statutes of Kansas provide 
that a pétition in error to review an order discharging or modifying 
an attachment or temporary injunction must be filed within 30 days 
after the date of the order, to prevent the latter from becoming 
operative. Gen. St. Kan. 1897, c. 95, § 595. But the f ailure to super- 
sede a judgment or to stay the process upon it, under section 1007 
of the Eevised Statutes, in no way affects the right of the plaintiiï 
in error to a review of the proceedings which resulted in it, or to its 
reversai; and the statlite of Kansas to which référence is made is 
not applicable to proceedings bywrit of error or by appeal in the 
fédéral courts, because congress has established a complète System 
governing their action in that regard. Logan v. Goodwin (C. G. A.) 
101 Fed. 654. 

Finally it is contended that the plaintiff was not entitled to any 
gamishment proceeding under chapter 151 of the Laws of Kansas 
of 1889, because that chapter was not in force in 1873, when sec- 
tions 915 and 916 of the Eevised Statutes of the United States were 
last enacted. Thèse sections read: 

"Sec. 915. In common-law causes in the circuit and district courts tbe plain- 
tifC sliall be entitled to similar remédies, by attachment or other process, 
against the property of the défendant, which are now provided by the laws 
of the State In which such court is held for the courts thereof ; and such 
circuit or district courts may, from tiltie to time, by gênerai rules, adopt such 
State laws as may be In force In the stàtes where they are held In relation to 
attachments and other process: provided, that similar preliminary attidarits 
or proofs, and similar security, as requlred by such state laws, shall be first 
furnished by the party seeklng such attachment or other remedy. 

"Sec. 916. The party recoverlng a Judgment in any common-law cause in 
any circuit or district court, shall be entitled to similar remédies upon the 
same, by exécution or otherwise, to reach the property of the Judgment debt- 
or, as are now provided in lilte causes Iby the laws of the state In which such 
cpurt is held, or by any such laws hereafter enacted which may be adopted 
by gênerai rules of such circuit or district court; and such courts may, from 
tlme to time, by gênerai rules, adopt such state laws as may hereafter be in 
■force in such state in relation to remédiés upon Judgments, as aforesaid, by 
exécution or otherwise." 

The argument is that the remedy by gamishment which was pro- 
vided by tbe laws of the state of Kansas in 1873, when section 915 
Was last enacted, consisted pf sections 200-219, c. 80, of the Compiled 
Laws of Kansas of 1879, and that the plaintiff has not proceeded in 
accordance with the provisions of those statutes. Counsel for the 
défendants in error inform us in their brief that they hâve searched 
the records of the court below, and that they hâve found no rules by 
which that court has adopted the Kansas act of 1889. But the flrst 
question presented in this case does not arise under thèse sections of 
tlie statute, but is a question of pleading and practice, governed by 
section 914, which provides that: 

"The practice, pleadings, and forms and modes of proceeding in civil causes, 
other than equity and admiralty causes, in the circuit and district courts, 
shall conform, as near as rùay be, to the practice, pleadings, and forms and 
modes of proceeding existing at the time in Uke causes in the courts of record 
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of tbe State withln whlch such circuit or district courts are held, any rule 
of court to the eontrary notwlthstanding." 

The question wliether or not the notice served upon th.e garnishee 
put Ms answer in issue was a question of pleading and practice, 
whicli was governed by the Kansas act of 1889, which existed and 
was in force at the time of the trial below. Moreover, the ques- 
tion whether or not a fédéral appellate court shall présume, in the 
absence of évidence, that some ancient statute, which the industry 
of counsel has discovered, but which. was not presented to or consid- 
ered by the trial court, was the true guide for its action, has already 
been considered in this court. Bank v. Farwell, 56 Fed. 570, 6 C. G. 
A. 24, 12 U. S. App. 409. We cannot be blind to the fact that it is 
the universal practice of the fédéral courts to grant such relief and 
to administer such remédies as are prescribed and allowed by the 
statutes of the states at the time when the relief and the remédies 
are sought. When parties seek attachments, garnishments, exécu- 
tions, provisional remédies of various kinds, in the courts of the 
United States, it is not the habit of counsel or of the court to search 
the statutes of a quarter of a century ago, and to conform the pro- 
ceedings of the fédéral courts to th.ose then in force in the courts 
of the several states, but they adopt and use the remédies prescribed 
by their state statutes in force at the time they act. A gênerai and 
uniform practice becomes a gênerai and established rule of the court, 
and in the absence of convincing évidence to the eontrary the pre- 
sumption in the appellate court is that the remédiai statutes in 
force in the states at the time when proceedings under them were 
taken in the fédéral courts had been adopted by those courts, either 
by written rule or by gênerai practice. This brings us to a consid- 
ération of the questions considered and decided in the court below. 

The General Statutes of Kansas of 1897 (chapter 95) provide that, 
upon the flling of a proper affidavit and undertaking, a garnishee 
summons shall be issued by the clerk, and served upon the défend- 
ants and the garnishee (section 230); that within 20 days from the 
service of such garnishee summons the garnishee may file with the 
clerk of the court his affidavit; and that "the proceedings against 
such garnishee shall be deemed discontinued, and the plaintiff skall 
pay the garnishee two dollars for his costs, unless within twenty 
days thereafter the plaintifE serve notice on such garnishee that he 
elects to take issue on his answer as garnishee, and will maintain 
him to be liable as garnishee; in which case the issue shall stand 
for trial as a civil action, in which the affidavit on the part of the 
plaintifE shall be deemed the pétition and the gamishee's affldavit 
the answer thereto." Section 232. The court below refused to per- 
mit the plaintiff to prove that he served the notice prescribed by this 
statute upon the garnishee, and held that the latter's affidavit was 
conclusive of the truth of the facts therein stated, and that the 
plaintiff had no right to a trial of the issue which his affidavit and 
the affidavit of the garnishee presented. There is no opinion of the 
court in the record, but it is said that the ground of this décision 
was that the notice to the garnishee, and the proof of the service 
thereof, had never been filed in the court. But the parties to this 
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proceeding had no guide but thestatute. lie plaintiff could obtain 
îis summons in garnishment and frame Mis issue in no other way 
than that prescribed by the stâtute. That statute provided that 
when the gamishee had flled Ms afQdavit the plaintiff should be 
entitled to a trial of the issue pi-esented by Ms own àffidavit and 
that of the gamishee, on the sole condition that hè served a notice 
on thç gamishee that he elected tO take issue on his answer within 
20 dà^s after it was flled. The plaintiff complled with the statute. 
It wa^ not the province oif the court, after he had done so, to alflx 
otheir conditions to his right to a trial, and to deprive him of it be- 
cause he Md not complied with them. The statute declared that 
the plaintiff took issue with the gamishee, and was entitled to a 
trial of his issue if he served his notice. The décision of the court 
that he took no such issue, and could hâve no such trial unlèss he 
had also flled his notice, was in effect à repeal of the statute, be- 
cauee it declared that the service of the notice tnàde no issue, and 
entitled him to no trial. It is said that it would be more convenient 
to hâve the notice and proof Of service flled in the court, and that 
in no other way could the defenctants snrely Içam whether or not 
the plaintiff had joined issue upon the answer of the garnishee. So 
it would be inore cohvenient for the défendants to hâve the notice 
to the garuisliee served upon them as well as apon the garnishee. 
Thèse maybe pertinent criticisms of the statute, well worthy the 
considération of the législature, which alone has the power to re- 
peal or mpdify it. But the answer to them in this judicial proceed- 
ing is that the duty of the courts is to enforce, and not to modify 
or repeal, the acts of the législative departmen^ of the govemment. 
In this proceeding the statute of Kansas controls, and it does not 
require the service of this notice on the défendants, or its flling in 
court. The only condition it attached to a right to a trial of the 
issue presented by the affidavits of the plaintiff and the gamishee 
was the service of the. notice on the garnishee, and the plaintiff com- 
plied with thàt condition, and thereby secured his right to a trial of 
his case. The service of the notice by the plaintiff upon the gar- 
nishee that he elects to take issue on his answer under section 232, 
c. 95, of the General Statutes of Kansàs of 1897, entitles him to 
a trial of the issue presented by the affLdàvit in garnishment, al- 
though fbAt notice has nbt been flled in the court. It was error for 
the court below to refuse to permit proof of the service of this no- 
tice to be made. 

Thé other question considered and decîded by ihe court below was 
whether or not a judgment créditer was entitled to proceed by gar- 
ntehment after his judgment against the défendants had been ren- 
deredj and before he had issued an exécution theréon. No décision 
of àny of the courts of Kansas on this qi^éstion has been called to 
our attention, and the stiatutes which détermine it read as follows: 

"Any eredltor shall te etiîitled to proeèed by garnishment In the district 
court of the proper connty against any person, excepting a municipal corpora- 
tion, who shall be indebted to.or hâve any property real or personalln his 
possession or under his control belonging to such creditor's debtor, In the 
cases, upon the conditions, and In the mannër hereinafter descrlbed." Sec- 
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tlon 227, c. 95, Gen. St. Kan. 1897. "Elther at the time of the Issuing of the 
summons, or at any time thereafter before final judgment In any action to 
recover damages founded upon contract, express or Implied, or upon judgment 
or decree, or at any time after the issuing In any case of an exécution against 
property and before the time when It Is retumable, the plalntiff or some per- 
son In his behalf may flle with the clerli an affidavit stating the amount of the 
plaintiff's claim against the défendant or défendants over and above ail 
offsets, and stating that he verily believes that some person, naming him, 
is indebted to or has property, real or personal, in his possession or under 
his control belonging to the défendant (or either or any of the défendants) 
in the action or exécution, naming him, and that sueh défendant has not 
property liable to exécution sufficlent to satifefy the plaintiff's demand, and 
that the indebtedness or property mentioned in such afiîdavit is to the best 
of the knowledge and belief of the person maliing such affidavit not by law 
exempt from seizure or sale upon exécution." Section 228. "The proceedings 
against a gamishee shall be deemed an action by the plaiutiff against the 
garnishee and défendant, as parties défendant, and ail the provisions for en- 
forcing Judgments shall be applicable thereto; but when the garnlshment is 
not in aid of an exécution, no trial shall be had of the gamishee action until 
the plaintiff shall hâve judgment in the principal action, and if the défend- 
ant hâve judgment, the garnishee action shall be dismissed with costs." Sec- 
tion 238. 

The question is whetber section 228 provides for garnishment pro- 
ceedings in three classes of cases, viz. in actions upon contract be- 
fore judgment or decree, in ail actions after judgment or decree 
before exécution is issued, and in ail actions after the issuing of an 
exécution and before the time it is returnable, or in only two classes 
of cases, to wit, in actions upon contract, express or implied, or 
upon judgment or decree before final judgment, and in ail actions 
after the issuing of an exécution, and before the time when it is 
returnable. The section in question is not very clear, and is per- 
haps susceptible of either construction. But the following consid- 
érations lead us to the conclusion that the latter is the correct 
view: In the first place, the natural grammatical construction of 
the section leads to the conclusion that the words "upon judgment 
or decree therein" modify the word "founded," and that the inten- 
tion of the législature was to say that, before final judgment, gar- 
nishee proceedings could be had in any action that was founded 
upon contract, express or implied, or that was founded upon judg- 
ment or decree. In the second place, if the construction of the 
statute were that garnishment proceedings could be instituted at 
any time upon judgment or decree, there would be no occasion for 
the provision which foUows, to the effect that they may be instituted 
at any time after the issuing of an exécution, and before the time 
when it is returnable, and the presumption is that the législature 
did not make the latter provision without reason. Again, the pro- 
vision of the section relative to the affidavit is that the plaintiff, 
or some one in his behalf, shall make oath that he believes that some 
person is indebted to, or has property belonging to, the défendant 
in the action or exécution, not in the action, judgment, or exécu- 
tion; and this seems to indicate that the législature contemplated 
that there were only two classes of cases in which the proceedings 
might be instituted, to wit, in the action before judgment, and in 
aid of the exécution after it had been issued upon judgment. This 
view finds strong support in the provision of section 238 to the eî- 
104 F.— 32 
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fect that when tlie garnis]imeii.t is pot in aid of an exécution no trial 
shall be had of thegaipaishee action until the plaintiff shall hâve judg- 
ment in the prinîci|«lsi action. If garnishment proceedings might 
be instituted after a ÏÏïtâl judgmeùt, and bèfoï*e an exécution issued, 
there is no ceasôiï Wliy ' there should îlot be an immédiate trial of that 
action in garnishment; and the fact that only two classes of cases 
are provided for in tbis section-^those in which no trial can be 
had tintil the plaintiff shall hâve Judgment in the principal action, 
and those in which the garnishment is in aid of éxecution— strongly 
indicates that thèse are the only cases in whiçh garnishment pro- 
ceedings are anthorized under sections 227 and 228 of this chapter. 
In view pf the provisions of the yarious sections of this statute to 
•which we hâve referred, our concliision is that a plaintiff is not en- 
titled to proceed by garnishment under them after he has obtained 
his judgment or decree against the défendant or défendants, and 
before he has caûsed an exécution to be issued thereon. There was, 
therefore, no error in that portion of the judgment of the court be- 
low which vacated and quashed the garnishment proceedings of 
June, 1899. The judgment is reversed, and the case is remanded 
to the court below, with instructions to proceed to the trial of the 
issues in the garnishment action instituted in September, 1897, in 
coiiformîty with the views expressed in this opinion, and to dismiss 
thé garnishment proceedings instituted in June, 1899. 



BTJDGH V. UNITED SMBLTING & KBFINING CO. 

(Circuit Court of Appeals, Ninth Circuit. Oetober 1, 1900.) 

No. 595. 

Salbs— Construction of Contkact to Fuhnish Timbbrs fob, Mtnbs — Mbas- 
0rk op quantitt. 

Plaintiff contracted to fttmlsli to défendant, a mlnlng company, "ail the 
mlnlng timbers reqnired and used" at its mines during a year, to be of 
certain speciSed dimensiona, and dellyered atelther of three tunnels as 
requested, and In quantités as designated, by défendant. Défendant, on 
Its part, agreed to pay a, specifled priée for the timbers of a certain dimen- 
sion, "about 600," and bther priées for smaller timbers, dependlng on the 
place of dellvery, "about, 15,000." ff«M, that the covenant of the plaintiff 
to fumish ail timbers "required and used" in the mines dld not make 
the quantity so used the measure of the quantlty défendant was reqnired 
to talîe and pay for, so as, to render its acceptance and use of but 15 of the 
larger timbers and 2.000 of the smaUer a fulflllment of the contract on its 
part, ■«rhere the fuU quantlty had been procured by plaintiff, and was 
readJ' for dellvery, but that It was bound by its own covenant to take 
and,!pay for the full quantlty of 600 of the one dimension, and 15,000 
of the pther, without any material variation. 

In Errer to the Circuit C?ourt of the United States for the District 
of Montana. 

The plàiiitiff in errpr seelcs to review a judgment which was rendered 
against hlDfl npon a demurrer to his complaint. In thé complalnt he alleged. 
In substance, the followWg facts: That on November 24, 1897, the plaintiff 
and the défendant entered into a contract, as foUows: "That the party of 
the flrst part [the plaintiff] agrées to furnish to the party of the second part 
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[the défendant] ail mining timbers requlred and used by the party of the 
second imrt on the Broadwater Mines lease at Neihart, county of Cascade, and 
State of Montana, during the year A. D. eighteen hundred and nlnety-eight 
(1898). AU mining timbers to be in the following dimensions: 8" to 10", 
10" to 12", 12" to 14", at the small end, and sixteen (16) feet long. AU 
lagging or cribbing to be from 4%" to 5%" at small end, and sixteen (16) 
feet long. The party af the flrst part agrées to deliver any or ail of the 
above-mentioned mining timbers to tmmels Nos. 2, 3, and 8, as designated on 
the maps of the party of the flrst part, and in the sizes and quantities as 
reqnired by the party of the second part. The party of the flrst part agrées 
to deliver to the party of the second part ail the lagging or cribbing, the 
dimensions hereinbefore mentioned, at tunnels Nos. 2, 3, and 8, and said lag- 
ging or cribbing to be delivered as requested at the tminels mentioned, and 
in quantities designated by the party of the second part The party of the 
second part agrées to pay to the party of the first part for ail the mining 
timbers from 8" to 10", 10" to 12", 12" to 14", at the small end, and sixteen 
(16) feet long, six cents per linear foot, about six hundred. For ail lagging 
or cribbing received by the party of the second part, as follows: 
Tunnel No. 2, priée per pièce, thirty (30) cents 1 
Tunnel No. 3, price per pièce, twenty-five cents )• about 15,000. 
Tunnel No. 8, price per pièce, twenty (20) cents J 

— The party of the first part agrées to take the count and measurements of the 
party of the second part, or their agent." That immediately after the exé- 
cution of the contract the plaintiff employed a large number of men and 
teams to carry eut the contract on bis part, and proceeded to eut and haul 
six hundred mining timbers of the size and dimensions nanied in the con- 
tract, and flfteen thousand pièces of cribbing and lagging, as therein provided, 
and at great expense transported the same to Neihart, and there had the 
same ready for delivery to the défendant as provided in the contract, and that 
be fully performed said contract upon his part, but that the défendant re- 
ceived from the plaintifC only fifteen of the mining timbers, and two thousand 
of the pièces of lagging and cribbing, and refused to receive the remainder, 
to the plaintiff's damage in four thousand dollars. 

Eansom Cooper and I. Parker Veazey, for plaintiff in error. 
Toole, Bach & Toole, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The ruling of the circuit court in sustaining the demurrer was 
based upon the case of Brawley v. U. S., 96 U. S. 168, 24 L. Ed. 622,— 
a case in which the court was required to construe a contract to fur- 
nish cord wood for an army post. The view which the court took 
of the contract in that case is set forth in the language of the opin- 
ion as follows: 

"The contract was not for the delivery of any particular lot or any partic- 
ular quantity, but to deliver at the post of Fort Pembina eight himdred and 
eighty eords of wood, 'more or less, as shall be determined to be necessary 
by the post commander for the regular supply, in accordance with army 
régulations, of the troops and employés of the garrison of said post, for the 
fiscal year beginning July 1, 1871.' Thèse are the determinative words of the 
contract, and the quantity designated— eight hundred and eighty eords— is to 
be regarded merely as an estimate of what the oflîcer making the contract 
at the time supposed might be required. The substantial engagement was 
to furnish what should be determined to be necessary by the post commander 
for the regular supply for the year, in accordance with army régulations." 

The contract which is under considération in the présent case, 
while similar in some respects to that in the Brawley Case, contains 
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covenants upon the part of the défendant which are sufficîent to ex- 
cept it from the governingjirinciple of that décision. The covenant 
on the part of the plaintifc was to furnish ail mining timbers "re- 
quired and used" by the défendant for the year, and ail lagging or 
cribbing timber. T^e proTisïon that the latter should be delivered 
as requested "at the tunnels mentioned," and "in the quantities desig- 
nated," by the défendant, has référence dply to the place and method 
of the delivery, and not to the total quantity required and used. 
The défendant, upon his part; cqvenanted to pay the plaintifE for ail 
mining timbers, "about six hundred," and for ail lagging and crib- 
bing received by him, "about fifteen thousand." Hère is a distinct 
promise to receive and pay foi" about 600 pièces of one kind of tim- 
ber, and 15,000 of another, The qualification imported by the word 
"abont" is not such as to admit of any material variation from the 
quantity named. Said Mr. Justice Bradley in Brawley v. IT. S. : 

"The audition of the quallfylng words 'about,' 'more or less,' and the like, 
In such cases, Is only for the purpose of provlding against accidentai varia- 
tions arising from slight and unimportant escesses or deficiencies In number, 
measure, or weight." 

The plaintiff, relying upon this covenant of the défendant, accord- 
ing to the allégations of the complaint, performed his part of the 
contract. He eut and prepared and had ready for delivery 600 pièces 
of the one class and 15,000 of the other class of timber, as specifled 
in the contract. The défendant declined to receive more than 15 
pièces of the first, and 2,000 of the second. Is he to be released from 
his contract because the plaintiff, by the terms of the contract upon 
his part, stipulated to furnish him such timbers as should be required 
and used by him during the year, and because but a small proportion 
of the whole amount was in fact used? We think he must be held 
by the terms of his own covenants to pay for 600 of the one and 
15,000 of the other kind of timber, as specifled in the contract. The 
determining words of the contract are the quantities of timber which 
are specifled in the defendant's promise to pay, and not the words 
"ail mining timbers required and used," contained in the plaintiff's 
covenants. The contract was not one in which the quantity of ma- 
terial to be delivered rested whoily in the will of him who was to re- 
ceive it, nor was it one df those in which the contracting parties had 
in mind the construction of a particular work, and the supply of the 
necessary material thierefor; thé work itself furnishing to both par- 
ties the ultimate measure of the quantity which the contract con- 
templated. We may assume from the coinplaint that the défendant 
alone had knowledge of the number of pièces of timber he would re- 
quire. He expressed that knowledge in deflnite figures in the agree- 
ment, and for the quantity thus expressed he promised to pay. The 
plaintiff, upon his part, hâs in good faith complied with his contract, 
and furnished the specifled qtiantity. It would not only be unjust, 
but contrary, we think, to the fair intendment of the terms of the 
contract, to deny him his right to recover. The judgment is reversed, 
and the cause is remanded for further proceedings not inconsistent 
with the f oregoing views. 
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THOMPSON V. NORTHERN PAC. R. CO. 

(Circuit Court of Appeals, Ninth Circuit. October 1, 1900.) 

No. 597. 

APPBAI.— RBVIBW— lîJSTKUCTIONS. 

Where the charge of the court, as a whole, fairly presented to the jury 
the law applicable to the évidence, isolated sentences will not be consid- 
ered by the appellate court, apart from tbeir context, for the purpose of 
determining assignments of error thereon. 

In Errer to the Circuit Court of tiie United States for tlie North- 
ern Division of the District of Washington. 

William Martin, for plaintiiï in error. 
Crowley & Grosscup, for défendant in error. 

Before GILBEET, ROSS, and MOREOW, Circuit Judges, 

EOSS, Circuit Judge. This was an action for personal injuries 
alleged to hâve been sustained by Thomas A. Thompson, in whose 
behalf the action was brought by his guardian, by reason of the nég- 
ligent opération of an engine on the railroad of the Northern Pacific 
Railroad Company. The case has once before been hère, and is re- 
ported in 35 C. C. A. 357, 98 Fed. 384. The accident occurred on 
a bridge of the railroad company, constructed on Hood street, in 
the city of Tacoma, at its intersection with Fifteenth street. The 
bridge is built over Fifteenth street at such a height as to admit of 
the passage of teams, as well as foot passengers, under it. On its 
top were constructed three railroad tracks, separated by a solid -wood 
fence about three feet high, extending the entire length of the bridge. 
Along the tracks that crossed the bridge, people were accustomed 
to travel on foot, with the knowledge, acquiescence, and license of 
the railroad company. Plaintifl in error had for many months prior 
to his injury been accustomed to pass along them in going to and 
from his work. He knew that trains and engines of the company 
were constantly passing over the tracks, and consequently that it 
was a place of danger. The accident occurred as he was going to 
his work one morning about 7 o'clock. A number of workmen were 
crossing the bridge at the time, and one — a man named Larson — 
was walking with plaintiff in error, but on another track. The 
plaintiff was walking along the left side of the middle track when 
he was struck. The engine that inflicted the damage approached 
from his rear. The évidence is decidedly conflicting as to whether 
warning of the approach of the engine was given by those in charge 
of it, and there is also some conflict in the évidence in other re- 
spects. Upon the first trial the trial court directed the jury to ren- 
der a verdict for the défendant. The judgment was reversed for 
that reason, the court hère holding that the case was one that should 
hâve been submitted to the jury under appropriate instructions. 
Upon the last trial the case was so submitted, and resulted in a ver- 
dict for the défendant, and is now brought hère by writ of error 
solely because of alleged errors in the giving and refusai to give cer- 
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tain instructions. We liave attentiyely read the instructions of 
the court below given to the jurj; and are of opinion that, taken 
as a whole, they fairly covered ail pliases of the law applicable 
to the case made by the évidence. It is not permissible to sélect 
isolated sentences from the instructions, and consider them apart 
from the context. The instructions are certainly much more volum- 
inous than was nece^ary, but that fact seems to hâve been occa- 
sîoniëd by the requests of counsel. Taken as a whdle, we think 
the instructions fairly presented to the jury the law applicable to 
the évidence, and that such instructions requested by the plaintiff 
in ^tor which were refused, and whicà \vere otherwise unobjection- 
able, were covered by the instructions already given by the court. 
The judgment is afflrmed. 



PELLHT et al. v. MANUFACTURERS' & MERCHANTS' INS. CO. OF 

PITTSBURG, PA. 

(Circuit Court of Appeals, Seventh Circuit October 19, 1900.) 

No. 663. 

. COHTKACT— CONSTKtJCTION— BrEACH. 

Défendant, an Insurance company, contractea wlth plalntlffs, who con- 
ducted a gênerai Insurance agency, constituting plaintlffs Its gênerai 
agents to hâve charge of ail Its business In certain states for a tenu of 
thrëe yeàrs; plalntifCs to receive as compensation commissions on the 
business done. Held, that the contract was in eflfect one for the employ- 
ment of plaintlffs as brokers, and. In the absence of express provision 
therefOT, did not deprlve défendant of the rlght to discontinue Ita business 
In ail or any of the states named durlng the term, if in Its Judgment ad- 
vlsable, and that such discontinuance did not constitute a breach of the 
contract which would afiford a basls for the recovery by plaintiffs of 
the prospective commissions they would hâve eamed had the business 
been contlnuedj as damages, whatever might be their rlght to recover for 
expenses Incurred In rellance on the contract, or for loss of commissions 
on business already secured. Per Grosseup, Circuit Judge. 
, Damages— Bréach of Contract— Evidence. 

Plaintlffs brought an action against défendant, an Insurance company, 
to recover for breach of a' contract by whIch plaintlffs were constituted 
gênerai agents of défendant to hâve charge of its business In certain 
states for a tenu of three years, and to be paid by commissions on the 
business donc. The breach alleged was the discontinuance by défendant 
of Its busMesB before the expiration of the term. The évidence intro- 
duced by plàlntiCs to establish their damages consisted of statements 
showlng the commissions earned under the contract prlor to the alleged 
breach, It waa also disclosed by their évidence that they represented 
«ther companles durlng the same tlme, that the expense of conducting 
their business was large, and that they sécured the agency for another 
company as a substitute for défendant prlor to and In anticipation of 
the alleged breach; but it did not appear what proportion of their 
expenses waa properly chargeable to the business of défendant, nor what 
commissionb Were eamed from the sùbstituted company. Eeïd, that 
Bueh évidence was Insufflclent to fumish any measure of damages, con- 
eedlng the breach of contract, and that prospective commissions estimated 
from past earnlngs could not be considered as an élément of damages. Per 
Seamari, District Judge. 
, Contract— Action for Breach— Acorual 6p Right of Action. 

An action to recover damages for breach of a contract of employment, 
brought while the employment stlU continues, before there bas been any 
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actiial breach, and before it Is known whether any actual damages will 
resuit, Is prématuré, and the plaintifC is not entitled to recover even nom- 
inal damages. Per Seaman. District Judge. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The action in the Circuit Court was In assumpsit by the plaintiffs in error 
against the défendant In error, to recover damages for alleged breaches by 
the défendant in error of three certain agreements hereinafter referred to. 

The plaintifEs In error, composing the flrm of Pellet and Hunter, hâve been, 
ever since 1885 or 1886, and were at the times of the signlng of the said 
agreements, and the bringing of the action below, engaged in a gênerai fire 
Insurance business., conducting and operating in such business a gênerai 
agency throughout eight or nine states In the north -west, and a local agency 
In Chicago. In the maintenance of said business they bave, during sald 
period, at their own expense, Itept oi&ces in the City of Chicago fully equipped 
for the transaction of their business, including clerks, stenographers, salaried 
spécial agents, and local agents, paid by percentage at various points through- 
out the fleld of their gênerai agency, and other employés. In addition to 
the défendant in error, represented by plaintiffs in error under sald agree- 
ments, the plaintiffs in error represented, as gênerai agents, throughout the 
field of the north west five or six other companies, ail of virhom maintained 
their relations with the plaintiffs in error before, and after, the time of the 
alleged breaches of the said agreements by défendant in error. 

The contract between the plaintiffs in error and the défendant in error, 
dated October Ist, 1897, Is in the words and figures foUowlng: 

"Agreement made this first day of October, A. D. 1897, by and between 
the Manufacturers' & Merchants' Insurance Company of Pittsburgh, Pa., and 
R. J. 0. Hunter and Clarence S. Pellet, composing the flrm of Pellet & 
Hunter, of Chicago, Illinois, Witnesseth: 

"First. The said Manufacturers' and Merchants' Insurance Company does 
hereby appoint said Pellet & Hunter as General Agents in the territory 
hereinafter named, with fuU power and authority to appoint and remove 
agents and generally to conduct the business of said company under Its in- 
structions, within that territory. 

"Second. The General Agency hereby created shall cover the entire states 
of Illinois, Michigan, Wisconsin, Missouri, lowa, Nebraska, Ohio, Minnesota and 
Colorado, and ail risks written by said Company on property within such 
states shall be written in or reported through the office of said Pellet & Hunter, 
at Chicago, Illinois. 

"Third. The said Manufacturers' & Merchants' Insurance Company shall 
furnish whensoever requested, fuU and complète statements, copies of charter 
and ail documents, necessary to enable the sald General Agents to enter said 
Company for business in any of the states above named; the time of flling 
such papers, however, belng left at the discrétion of the said Pellet & Hunter. 

"Fourth. The sald Pellet & Hunter are to give ail necessary and proper 
supervision to the business of said Company in their territory, and in person 
or by compétent représentatives to make thorough inspection from time to 
time of the risk reported to them from the various agents;— and shall forward 
to sald Manufacturers' & Merchants' Insurance Company of Pittsburg, Pa., 
with reasonable promptness, copies of ail daily reports and endorsements re- 
ceived from agents and originals of their own business (the origlnals from 
agents to be kept in the office of Pellet & Hunter) and shall forward regu- 
larly— not later than the 27th day of each month— a detailed statement of the 
account of the business of such agency for the preceding month, and they 
shall be responsible for ail premiums collected by agents appointed by them, 
and they shall make remittanee to the said Company of the balance shown by 
such monthly statement to be due from them, not later than sixty days after 
the month for whîch such account is made up. 

"Fifth. The sald Pellet & Hunter shall retain during the existence of this 
contract a commission of thirty -three and one-third per cent. (33%%) on ail 
net gross business reported through or by their office (by net gross business, 
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Is meànt lirerûlumsli less rëfam premiums and ail réductions by re-lnsurance) 
and in considération^! tM'siim so retaliièd, thejr shall pay and bear ail 
expense for supervision and inspection ^ commlssionB to agents; ail state, 
covrnty and city taxes; ail fées and charges of ail state or municipal depart- 
ments; ladjustment eîçpenses; and ail otlier expensies and charges whatsoever, 
except only légal expenses ip cases of litigatlon and the necessary blanlîs 
and forma for the proper carrying on of the business; and the balance, if 
any, of the said 33%% shall be.retalned by them as fuU compensation for 
their serylees as such General Agents. The s^d forms and blahlis to be 
furpished at the expense of the sald Manufacturçrs' & Merchants' Insurance 
Company— provided, however, that the sald Pe^et & Huhter shall be further 
entitled to a contingent commission of ten për cent (10%) on the net profita 
derived by the Company frpm their General Agency during the yeâr ending 
September 30th, 1898, and ^ch succeeding year, to be ascertained and paid 
after settlement of losses Incurrèd , during the! year and after deducting the 
aforesaid 38%% and ail otliér .expenses paid for blanlss, supplies and other 
matters pertalnlng to said General Agency, provided further, that if there 
shall be ajtty unsettled losses ,by. reason of dispute or litigation, such losses 
shall be trçatëd as settled at, the amount claimed by the assured, and so fig- 
ured in detërmining the ampunt of contingent commission due said Pellet & 
Hunter and any différence In final settlement of said disputed or contested 
losses sjiàil be added to or de^Jjeted from the losses qf^the succeeding year. 

"Sixtfir ïhjs contract shall' continue tor thë term of tnree (3) years from the 
30th dây pï September, A. D. 18Ô7, provided however, that if at the expira- 
tion of thé flrst year of its contlnuance, elther party may désire to revoke or 
annul thls contract,. they shall hâve the rlght so to do, by glving tb the other 
three months' vrritten notice of their élection so to do, and at the expiration 
of the date flxed in such notice, thls contract shall cease and détermine; such 
élection to be made and such notice to be glven, however, within ten (10) days 
after the expiration of the flrst year, or mis contract shall agàin continue in 
fùll for a yëar, subject to a like revocation (in the manner as above provided) 
at the end of the second ye^X." ■ 

A contract known as the "Five Companies Agreement," dated March 22nd, 
1897, and Ûxe supplément thereto, exeeuted March 19th, 1898, were substan- 
tially thé sâme as the foregoing, except that the commission was flxed at 
thirty-threé per centum Instead of thirty-three and one-third per céntum, and 
that they were to continue, for three years from January Ist, IStï. 
,;Apr'l 4th, 1899, the foUowlng agreement was entered Into between the 
défendant In enror and the Fldelity Insurance Company of Baltimore: 

"That foy, «hd in considération of tjie mutual covenants and agreements 
hereinafter expressed and set forth the said parties hereto hâve covenanted 
wxd agreed as.follows, that is to say: 

"Firs^t: Said Fldelity Company hereby reinsures and assumes at and from 
the hour of twelve o'clocli noon (standard tiipe) of Saturday, the flrst day of 
April, in the year, elghteen and, nlnety-nlne (1899), ail outstandlng policies and 
rlslts of said Manufàctarers' Çpmpany, for Insurance agalnst loss or damage 
by flre or lightning on anyproperty located^ln any part of United States of 
America or CiBinada, and the, said Fldelity Company hereby assumes any and 
ail liabilities under any and àlloutsitanding poUcles or risl£S heretofore written 
by said Manufafiiurera' Coraçany and for any and ail policies or rislis which 
may be written pf ijndertakén by said Manufacturera' Company in pursuance 
of clause flve of tiil#contrac1; ;■, 

"Second: Ip considération of Such relnsu,rance said Mapufacturers' Com- 
pany agrées to pay to said Fidellty Companjj, la , the mànnèr and at the time 
hereinafter speçjpedi the full uuearned gro^s.^o rata premium on ail policies 
In forée as pf ,Aprllïst, 1899, legs slxty (60) ,pèr cent thereof , which sald déduc- 
tion is tfl cp?fé]p'àÙ commissions and expenses inçurtéd by said Manufac- 
turers' Company M^h, çonnectloli vrfth sald, policies Or risks. , 

''Third: Witfiïn flïteen days after the. 4ate of thjs agreement or contract 
of re-insuraiice, sald Manufacturers' Oompaiiy agrées toi make p, cash pay- 
ment of and to pay forty thousand dp^lars to the said Fidellty Company on 
account of said unearned grossi pro, rata, premiums provided to be paid by 
said Manufacturera' Company to sald FldeUty Company in the next preceding 
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clause of this agreement and the said Manufacturers' Company hereby agrées 
to pay tbe balance of said entlre amount of such unearned gross pro rata pre- 
miums to the said Fldelity Company on the completion of the computatlon of 
the total amount thereof, provided said payment shall be made by said Manu- 
facturers' Company net later than the first day of May, 1899. 

"Fourth: And said Manufacturers' Company hereby agrées and nndertakes 
to furnish to said Fldelity Company complète schedules or bordereaux of ail 
outstanding policies of said Manufacturers' Company, on forms to be sup- 
plied by said Pidelity Company, whicU schedules or bordereaux shall be com- 
pleted and furnished and delivered to said Fidelity Company on or before the 
first day of May, 1899, and it is hereby expressly and mutually understood 
and agreed between the parties hereto that said schedules or bordereaux shall 
be complète and aceurate in ail particulars, aceording to said form, and that 
said Fldelity Company shall not assume or be liable under any Pollcy or 
Policies omitted from or not set forth on said schedules or bordereaux nor 
shall said Fidelity Company be liable under any pollcy for or in any greater 
amount or for any longer period or term than may be set forth on said sched- 
ules or bordereaux. 

"F'ifth: It is agreed that the said Manufacturers' Company may and shall 
continue to issue Its policies and do business in its own name until the first 
day of May, 1899, but ail business so done or policies so written, shall be on 
account of, for the benefit of, and under the direction of the Fidelity Company 
or its duly authorized agent; and it is agreed that the Fidelity Company shall 
assume ail expenses incurred by said Manufacturera' Company in connection 
therewith and that it shall also pay ail local state and national taxes incident 
thereto, and that ail rislis and policies written in pursuance of this section of 
this agreement shall be and are hereby re-insured by said Fidelity Company 
as provided in Section 1 of this agreement. 

"Sixth: The Manufacturers' Company hereby agrées to retire from business 
on the First day of May, 1899, and it agrées to wind up its business and aŒairs 
and to dissolve itself as an active going concern as soon thereafter as may be; 
and said Manufacturers' Company further agrées to transfer and deliver to 
said Fidelity Company ail its good will, right, title and interest in and to its 
business, daily reports, endorsements, registers and books of record; but the 
office flxtures and furniture and other property of said Manufacturers' Com- 
pany not herein specified shall remain the property of said Manufacturers' 
Company. 

"Seventh: It is further agreed that the Manufacturers' Company shall pay 
ail local, state and national taxes of any and ail klnd accrued or accruing, 
or which may be payable or which may apply to or on the business reinsured 
by this contract, and taken over as of the first day of April, 1899; and that 
the said Fidelity Company shall not be liable for or be held for the same in 
any way, manner or form, it being understood and agreed that this clause of 
this contract refers and applies only to taxes accrued or accruing as herein- 
before set forth, on or before the first day of April, 1899, and that said Fidel- 
ity Company shall be liable and held for and pay ail such taxes accrued and 
accruing after the first day of April, 1899. 

"Eighth: In case default shall be made by said Manufacturers' Company 
In making any of the payments provided for in this contract, or in performing 
any of the obligations herein assumed, this contract shall become null and 
void, and the said Fidelity Company shall be released from any and ail lia- 
bility hereunder and shall be entitled to rescind the same. 

"Ninth: It is further expressly understood and agreed between the parties 
hereto, that this contract shall only be effective as between the parties hereto, 
and that no holder of any pollcy in the Manufacturers' Company shall be euti- 
tled to enforce this contract as against the Fidelity Company, it being under- 
stood that any and ail holders of policies of the Manufacturera' Company shall 
prosecute according to the usual course of business against said Manufacturer?' 
Company, any and ail claims arising under said policies and the Fidelity Com- 
pany hereby agrées to pay ail such claims legally arising and duly proven, and 
further. In case of any contest arising in connection with, or suit being 
brought for or on any such claim. said Fidelity Company agrées to défend 
the same and pay ail costs and expenses incident thereto. 
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"Teâth: It Is fOrther agreed that ail reinsnrance and contracts or policles 
of irélpBÏirftli'ce wWch sald ManufacturëïS' Company bas heretofore éffected' 
T«1tli''Dttièr ffiismranee Companles, for the purpose Of reduclng Its liabiltties, 
sball be tranëfefred to said Fidelity C6nii*any; and sald Manufacturers' Ctom- 
pany hereby agréés and undertakes to exécute any and ail propèr Instruments 
of transfer or assignnient 6Î the same; but in case any company so reinsuring 
objeets to sueh transfer, then sald Manufacturers' Company agrées and binds 
Itsélf to eancel sueh relnsàrance and to pày to sald Fldellty Company the un- 
eafhed premlum tbereof." 

On thé same day, April 4th, 1899, the défendant In error wrote to the plain- 
tlffs In error as foUows: 

"This company has been purchased by the new Fldellty Ins. Co. of Balti- 
more, M^., Capital $500,000, Surplus $250,000, and poUcies wUl be guaranteed 
by same. = Vice Président Ammon and nayself remain wlth the Company wlth- 
out change. 

"Mr. Barry, the Président, is hère and desires that the agents be advised 
to continue to Write eonservatlvely and glve us Unes on good dwellings and 
other preferred classes, a compllance wlth whlch, and push for profitable busi- 
ness wlU be Considered as a personal favor by Mr. Ammon and myself." 

The plaintlflCs fn error, on the 6th of Aprll, 1899, replied as foUows: 

"We beg to acknowledge reeeipt of yôur favor of the 4th inst., advlsing us 
of thé re-insnrance of the Manufacturers' & Merchants' Insurance Company 
in the 'Fldelity Fire' of Baltimore, and as the effeet of this and other acts 
of the company has been a vlrtual répudiation and abandonment on the Com- 
pany's part of Its eontract wlth us as Général Agents and destroys the value 
of said eontract, we wish to notlfy you that we consider and treat said eon- 
tract as havîng been termlnated by your acts, so far as performance of it is 
concemed, and as continulng In forcé ohly for the purpose of enabllng and en- 
tltllng Us to sué for sueh profits as we would hâve réaJlzed had we not been 
prevented by th^ Cornpany's sald acts from performance of the eontract. 

"We hâve no eontract wlth the Pidelity Fire Insurance Co., and while 
they hâve acqùired the business of the 'M. & M.'' by re-lns«rance we cannot 
recognize that faet as carrylng wlth it our eontract wlth the 'M. & M.' 

"As you intlmate In your letter a désire on the part of the 'Fldellty Fire' 
to hâve 'M. & M.' Agents continue to Issue that Cornpany's Policles, we hâve 
advised agents ot our action aforesald as General Agents and requested them 
to report ail business wrltten after the reeeipt of our notice to them to the 
ofllce of thé Company at Plttsburgh. 

"AU transactions up to this date wlU be closed up at the earliest possible 
moment. As our LOcal Agency Department In Chicago is Involved with our 
General Agency Gontract, we shall consider that as likewise terminated as far 
as performance Is eoncerned, but as continuing for the purposes of recovering 
lost profits, and will ask you to klndly advise us by spécial instructions as to 
your wishes conceming future endorsement caneellations, losseS and sueh mat- 
ters. 

"We désire also to notlfy you that the foregoing acts and statements apply 
equally to the agreement of March the 22nd, 1897, and an amendment thereto 
of March the 19th, 1898, provldlng for the issuing of Joint or Underwriters of 
Pennsylvania Policles, and that so far as the Manufacturers' and Merchants' 
Insurance Company Is concemed we consider that eontract as likewise ter- 
minated by yott acts aforesald, so far as performance of it Is eoncerned, but 
as continulng in force only for the purpose of recovery of lost profits. 

"We regret the outcome of this matter, but the treatment whlch we recelved 
growing out of the sale and re-insurance of the Company, the lack of considér- 
ation shown lis and the utter Ignoring of our rights or Interests under our eon- 
tract by the Company, leave us no alternative but the one above indicated." 

To this the défendant In error, April 8th, 1899, replied as foUows: 

"It seems you do not understand the situation, or did not reçoive letter 
ot the 4th inst. stating This Co. has been purchased by the new Fldellty Ins. 
Co. of Baltimore, Md., Capital $500,000, Surplusi $250,000, and PoUcies will be 
guaranteed by same. Vice Prest Ammon and myself remain with the Com- 
pany wlthout change. Mr. Barry, the Président, Is hère, and desires that the 
agents be advised to continue to write conservatlvely and give us lines on good 
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rtwcllings and other preferred classes, a compliance with which, and push for 
profitable business will be considered as a Personal favor by Mr. Ammon and 
myself.' 

"You were fully advised of ail that is known in the matter; the Co. Is con- 
tinuing, bas never advised discontinuance. Haven't the stockliolders a right to 
dispose of tlieir stock, and purchasers a right to It and I see no valid reason 
for saying contraet is violated. I was at meeting of Co.'s interested in TJnder- 
writers, and there bas been nothing done as yet to disturb existing arrange- 
ments. Of course, if outsiders can stampede the business it is their interest to 
do so. The intent of purchaser of busiiness is to keep on in old way, so per- 
sonally I think there is a mistake." 

Treating this course of affairs as a renunciation and abandonment of the 
agreements by the défendant in errer, the plaintiffs in error, April 18th, 1899, 
brought the action below. 

After introducing the foregoing, with other correspondence not neoessary to 
set ont, plaintiffs in errer, to show damages, submitted évidence tending to 
show that the net amounts coming to the plaintiffs in error, under the com- 
missions provided for in the agreements, were, for the preceding years, as 
foUows: 

1804 $9850.39 

1895 9130.70 

lS9ti 8034.30 

1897 6006.60 

1808 5234.67 

And for three months preceding the bringing of the suit a loss 

of 108.79 

Like évidence was submitted showing that under the Five Companies Con- 
traet the plaintiffs in error received for 1897, §820.40, and for three months 
In 1899 sustained a loss of $28. 

The évidence disclosed that in arriving at thèse amounts there was charged 
agalnst commissions provided for in the agreements the following: Depart- 
ment taxes, fées and certifleatesi; state taxes; advertising statements; city 
taxes; fire department taxes; board and compact expenses; patrol taxes; 
city licenses; commissions to agents, and other déductions by agents; and 
adjustment expenses. 

It was shown that the clérical expenses of conducting the business of the 
plaintiffs in error ran from thirteen thousand to sixteen thousand dollars a 
year; that the office rent was from four thousand seven hundred to four 
thousand seven hundred and flfty dollars a year; and that there were other 
expenses the figures of whlch were not given. The total expense was said by 
one of the plaintiffs in error to hâve been probably thirty thousand dollars. 

Thèse figures, relating to clérical expenses, office rent, etc., did not enter 
into the calculation of damages upon the theory of the plaintiffs in error, 
and were rejected by them in the court below, and in this court, as having 
no pertineney to the question of damages. 

No évidence other than has been given, relating to damages, was submitted. 

At the conclusion of the évidence submitted by the plaintiffs in error the 
jury were instructed by the court to retum a verdict for the défendant in 
error. 

William H. Barnum, for plaintifï in error. 
Frank H. Scott, for défendant in error. 

Before WOODS and GROSSCUP, Circuit Judges, and SEAMAJsT, 
District Judge. 

After tlie foregoing statement of facts, GROSSCUP, Circuit Judge, 
delivered the opinion of the court, as follows: 

The contraet of October Ist, 1897, in substance, provided for the 
establishment of a gênerai agency for the promotion of the business 
of the défendant in error within the territory named; appointing to 
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such agency the plaintiffs in error. On behalf of the gênerai agents 
it was contracted that within the territory named they would super- 
vise the business of the company; inspect the risks reported by the 
local agents; forward copies of ail daily reports; be responsible for 
ail premiams collected by local agents appointed by themselves; re- 
mit to lie Company the balances shdwn to be due to the company 
upon the monthJy statements; bear ail expenses of supervision and 
inspection; ail commissions to agents; ail state, county, and city 
taxes, fées and charges; and ail other expenses and charges, except 
such as relate to litigation. 

Upon the part of the Company it is contracted that out of the 
business thus done by thèse gênerai agents they shall retain, as 
compensation for their services, during the period of the contract, 
a commission of thirty-three and one-tblrd per centum on the net 
gross business reported through their office, and a contingent com- 
mission of ten per centum of the net profits derived by the company 
from this gênerai agency. 

The life of the contract is flxed at three years from the 30th of 
September, 1897, providing however, for an earlier discontinuance 
upon the giving of a designated notice. 

The Five Companies' Contract of March 22nd, 1897, is, so far as 
the obligations betvs'een the companies and the agents are concerned, 
almost identical with the preceding contract, except that the com- 
mission is thirty-three per centum instead of thirty-three and one- 
third per centum, and that its life is fixed at three years from the 
Ist of January, 1897, subject to termination upon designated notice. 

The plaintiffs in error conducted 3, gênerai Insurance agency, and 
represented, in addition to the défendant in error, flve or six other 
companies. It is not claimed that, upon the strength of the making 
and cpntinuance of the conttacts sued tipon, they enlarged their office 
expenses, incrçased their clérical force or other equipment, or in any 
way injuriously assumed liabilities, or made préparations, that would 
not otherwise hâve existed. Nor is it claimed, as a matter of dam- 
ages, that they were in possession of, or that there afterwards came 
to them applications for Insurance, which, in the natural order of 
business, the défendant in error would hâve accepted, had there been 
no discontinuance of its business. The sole injury claimed is the 
loss of commissions upon business, not yet in hand, but merely in 
expectancy, sbould the company, throughôut the remaining period of 
the contract, accept, as in the past, such applications as the gênerai 
agency would bring to it. 

, Unless, therefore, the contracts, either expressly or by implication, 
bound the défendant in error, throughôut the period pf the contracts, 
to a continued acceptance of sUch business as the plaintiffs in error 
might bring, irrespective of its own judgment upon the policy of 
diminishing or ceasing altogether such business, there exists no prom- 
ise upon which the action can be predicated. The existence, in sub- 
stance, of euch a promise, within either the language or the implica- 
tions of the agreements, lies at the basis of the right of the plaintiffs 
in error to complain. Can we flnd in the agreements, or reasonably 
read into them, any such promise? 
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A négative answer to this inquiry does not require us to hold tliat 
the défendant in error could, witliout suable injury to tlie plaintifls 
in error, dismiss, before the termination of thç contract, and without 
cause, the latter as their gênerai agents, while continuing, through 
other agents, to accept business in the territory named. There may 
reasonably be an implication in the agreements that, throughout 
the period named, the plaintiffs in error shall continue as gênerai 
agents, if the défendant in error continues within that territory to 
accept business. But an implied promise of that kind is substantially 
différent from the supposed promise that lies at the basis of this 
action. 

Nor is it necessary for us to hold, in answering negatively the 
Inquiry stated, that for outlays made, and losses of commission on 
account of applications already obtained, in reliance upon a contin- 
uation of the relation to the end of the time stipulated, the plaintiffs 
in error would hâve no right to recover. An action for such injuries 
is not dépendent upon the supposed promise under discussion. 

We, recur, then, to the inquiry, Did the agreements bind the de- 
fendant in error, irrespective of its own judgment subsequently 
formed respecting the character, volume, or continuance of its busi- 
ness, to accept, throughout the period named, ail such business as 
the plaintiffs in error might bring? Did the company abdicate to 
the gênerai agents, except at the cost of a sum equal to one-third of 
its gross income from the territory named, the prérogative of de- 
termining vs'hat should be the scope of the company's business within 
the given territory? 

The prérogative is an important one. It might well happen that, 
ont of some considération relating to its own poiicy, the company 
might choose to materially abridge its business within, or withdraw 
altogether from, the territory named. The laws of a state may be- 
come burdensome; the character of risk in a given district may 
change; a wise adjustment of its affairs may require a change of 
field of opérations, or an entire liquidation of its business. Was it 
contemplated, in the exécution of thèse agreements, that the judg- 
ment of the company upon thèse questions should be surrendered to 
the interests of the agents; at least that it could not act upon such 
judgment without continuing to compensate the agents, as if no 
such action had been taken? We think the agreements will bear no 
Buch interprétation. 

The plaintifls in error were, in substance, insurance brokers to 
the company. Their place was that of the middle-man; their office 
to procure for the company such risks as it was in the habit of ac- 
cepting; their measure of compensation a percentage of the business 
done. The company bound itself to this measure of percentage, 
but did not bind itself that the volume of business done should be 
unchanged. There is nothing in the contract that shows that this 
vital power — ^the power of determining for itself the scope of its 
own business — is transferred from the discrétion of the responsible 
owner, to the discrétion of the brokers. An interprétation so far 
reaching can only rest on unmistakable expressions or implications to 
that end. 
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The language of the agreements does not justify such an inter- 
prétation. It is true tliat it is provided that the contract shall con- 
tinue for the term of three years, subject to annulment by either 
party upon giving to the other three months' written notice; but, at 
most, this would sustain an action only for outlays made in reliance 
upon a continuance of the contract, or for commissions upon spécifie 
business already initiated; or possibly for commissions upon the 
business done Tpithin the territory through other agents than the 
plaintiffs in error after a causeless dismissal of the plaintiffs in error. 
The clause in question binds the company to a continuance of the 
relationship of principal and broker, and possibly to a récognition 
of the plaintiffs in error as the company's sole brokers, but there is no 
clause that wrests from the company the sole power to détermine 
what shall be the extent of its business through thèse brokers in the 
given territory. The contract is searched in vain for the expression 
of any such understanding, or an implication to that effect. 

A clearer conception of the cogency of this conclusion may be 
obtained by a look into similar relations in the other flelds where 
brokers are employed. A broker employed exclusively to sell upon 
commission real estate, grain or live stock, through a given period, 
may insist that, if within that period sales are made through another 
agency, his commissions shall be paid notwithstanding. His right, 
in that respect, is founded upon Ôie implied promise that he shall 
receive commissions upon ail sales made. But if the owner of the 
real estate, grain or live stock chooses, in the exercise of his judg- 
ment, to retain his property, and make no sales, the broker may not 
recover acçording to the measure of his mère expectancy; for there 
is no implied contract that the owner shall be deprived of the right 
to détermine when he shall sell, or how much he shall sell, or whether 
he shall sell at ail. 

We find nothing in the agreements under considération that puts 
the défendant in error in any différent relation to its brokers. It 
is bound, possibly, to them, to transact through them whatever 
business it may do within the territory named, and to pay them 
therefor the stipulated commission upon the business done; if so, 
it is bound, likewise, to observe thèse obligations through the period 
provided. But it is not bound, any more than is the owner of the 
real estate in the illustration given, to malie good to the brokers 
what may hâve been their mère expectations of the business to be 
done. It has not made the agents its master in the control of mat- 
ters that may go to the very heart of its affairs. 

We are not aided in the case under considération by Morris v. 
Taliaferro, 75 111. App. 182, and the Une of cases of which it is an 
illustration, in which it is held that ope employed by another for a 
given period at a given salary, and discharged before the period ex- 
pires, has a right of action for the stipulated salary, or so much of it, 
at least, as he was not able to earn in other employment. Such cases 
proceed upon thç existence of an express promise to pay a given 
sum of money upon the performance of a given service. 

Nor are we aided by Furnace Oo. v. MagiU, 108 111. 636, a case in 
which the plaintiff agreed that he would carry during the season of 



PELLET V. MASUFACTUEERS' & MERCHANTS' INS. CO. 511 

1873 from Escanaba to St. Joseph, in Michigan, for two dollars per 
ton seven thousand tons of ore, and from Marquette to St. Joseph, for 
three dollars and a quarter per ton three thousand tons of ore 
"freight to be due and payable upon delivery of each cargo at St. 
Joseph." Upon the défendants' failure to furnish the ore as car- 
goes, though the plaintiff was ready and wllling to carry them, an 
action for damages was brought. The court found that the trans- 
action embodied a promise upon the part of the défendants to pay 
freight during that season between the points named on ten thou- 
sand tons of ore, and that the défendants' failure to pay such sum 
gave the plaintiff the basis for a cause of action. As in the line of 
cases just before referred to, there lies at the basis of this case the 
existence of a promise accurately measuring the extent of the de- 
faulting party's obligation. It is the absence of just this élément 
— a promise commensurate with the theory upon which the plain- 
tiffs in errer compute their damages — that makes the case under 
considération one that can not be maintained. 

In coming to this conclusion we hâve considered carefully Lewis 
V. Insurance Oo., 61 Mo. 534, and to the extent that that case in- 
Tolres the question hère discussed are constrained to disapprove of it. 
We prefer to follow In re English & Scottish Marine Ins. Co., 5 Ch. 
App. 737, on appeal from the Master of Rolls, in which an insurance 
company, having a contract with its agent similar to the one under 
discussion, Toluntarily ceased to do business before the contract ex- 
pired. A claim for the commissions having been included in an 
action for damages the court disallowed it, speaking through James, 
L. J., as follows: 

"I am of the opinion that this was a contract which dld not give the serv- 
ant the right to détermine what the extent of the husiness was to be. He 
eould not call upon the directors to issue new polieies or to tvike new rislîs 
if they were not minded to do it. He eould not say, 'Such a person has 
brought in a policy of us and you must accept it,' because If he had a right 
to say, 'You must carry on business,' he would aiso hâve a right to say, 'You 
must carry on business in the usual and proper manner,' and that would be 
giving the servant the right of controlling the master In the manner jn which 
he chose to carry on the business. Now I am quite satisfled that the mean- 
ing of this contract was nothing of the liind. It was never intended to give 
the servant the right of dictating as to the extent of the business, he it more 
or lésa or nothing, but he simply took the chances of the company finding it 
a profitable business and carrying it on." 

Our conclusion respecting this question, going as it does to the 
whole claim made by the plaintiffs in error in the Circuit Court, 
dispenses with the need of disposing of the other questions presented. 
We hold that, upon the proofs submitted in the Circuit Court, no 
case for the plaintiffs in error was made out, and that, therefore, 
there was no error in the court's instruction for a verdict for the 
défendant in error. 

The judgment of the Circuit Court is afQrmed. 

SEAMAN, District Judge. I concur in the décision to afBrm the 
judgment rendered below in favor of the défendant, but ara of opinion 
that other substantial grounds are presented on which it may rest, 
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without determining tlxe close question whether breach of the con- 
tract in suit can te préflipated alon!e upon tlie fact of the transfer 
of the entire business of tihe defendiant compauy to the Fidélity Fire 
Insurance Company, and the notice thereupon given tb the plaintiffs. 
The action was brought apd ail the testîmony was intro^uced on be- 
half of the plaintiffs upon the theory tliat they were entitled to re- 
cover for the alleged breach, prima facie at least, a rate of compen- 
sation for their assumed earnings undèr the contract, during the 
reniaining portions of its term, measured exclusively by the showing 
of income derived thereunder in the preceding years. Such view 
is. cleaxly untenable under the authorities, but counsel for the plain- 
tiffs insists that other évidence was produced tending to show the 
probatùlity of a like amount of business in the future, on which they 
were entitled to go to the jury. It is a suflficient answer to this 
contention that no substantial évidence appears in the record to 
furnish even semblance of support for it. On the other hand, the 
case on the part of the plaintiffs disclosed at least twQ obstacles to 
any prima facie value pf the showing thus made for measuring the 
damages, even on the assumption that the proofs were otherwise 
sufflcient, namely: (1) Evidence of général expenses of the plaintiffs 
in conducting their ageneies, aggregating about $30,000 per annum, 
no part of which wai included in their showing of earnings under 
the contract in suit, nqr was any proof furnished to show the pro 
rata share which was applicable to the business transacted there- 
under; (2) évidence that another Insurance company was secured by 
them in the place of the défendant, bef ore and in anticipation of the 
alleged breach, without proof either tending -to show that the sub- 
stituted company was not of equal value to the agency, or loss in any 
respect through the change. However' the gênerai rule may be as to 
the onus of proof for mitigating t&e damages, it seems clear that 
the plaintiffs must make the f ull disclosure when the fact of mitiga- 
tion appears on their own side of the case, and the proof of its extent 
is wholly within their knowledge. TJnexplained, either of thèse con- 
ceded facts is destructive of any presuinptive value in their testimony 
of the amount of commissions derived under the contract prior to the 
breach. 

Failing évidence to aûthorize a vêïdict for substantial damages, 
the question would remain to be considered whether the plaintiffs 
were nevertheless entitled to a judgment for nominal damages, — a 
question whicsh arises only because the action came to the court be- 
low through removal from the state court, and thus may affect the 
allowance of costs. Section 968, Rev. St. This technical rule is 
not applicable ttnless the évidence on the part of the plaintiffs estab- 
lishes a breach of the contract, and if the issue depended alone upon 
a constru<ition of the contract, as heîd in the prevailing opinion, any 
doubt upon that point might well be resolved in favor of the judg- 
ment. But I am satisfied that other grounds of objection to the right 
of action are presented, which are at least equally sufficient, namely: 
(1) That suit was commenced while performance under the contract 
was continuing on the part of the plaintiffs, and under which they 
accepted benefits thereafter; (2) that the plaintiffs practically aban- 
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doned the contract by accepting inconsistent obligations before tbe 
alleged act of abandonment on the part of the défendant, and when 
performance by the latter was neither refused nor made impossible; 
and, on the case as a whole, (3) that the undisputed circumstances 
show the action to be prematurely brought, as well as without sub- 
ttantial merit. Therefore the judgment is rightly afflrmed. 

WOODS, Circuit Judge, concurs in the resuit. 



WALKER et al. V. HOUGHTBLING. 

(Circuit Court of Appeals, Seventh Circuit. Oetober 25, 1900.) 

No. 696. 

Afpeal — Failuee to File Bond— Powbk of Appbllatb Court. 

Where a plaintiff in error has failed to comply wlth an order of the 
circuit court requiring him to file a bond on writ of error lu a speeifled 
amonnt, but the writ of error has been issued and seryed, and the cause 
transferred to the circuit court of appeals, that court has power, altbougb 
the time for suing out a writ of error has expired, to retain the cause, 
and to permit the flllng of a bond in such amount aa It may prescribe, 
but not to operate as a supersedeas. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 
On Motion to Dismiss Writ of Error. 
For former opinion, see 100 Fed. 253. 

Otis K. Hutchinson, for plaintiffs in error. 
John M. Harlan, for défendant in error. 

Before WOODS and OROSSOUP, Circuit Judges, and SEAMAN, 
District Judge. 

PER CURIAM. The défendant in error has moved to dismiss the 
writ of error because of the failure of the plaintiffs in error to file 
in the circuit court the bond required by the order of the court 
granting the writ. The judgment was entered on January 25, 1900. 
and on motion of the plaintiffs in error, the défendants below, for a 
writ of error to this court, it was ordered "that the bill of exceptions 
herein be filed within sixty days, and a bond on writ of error in the 
sum of three thousand seven hundred and flfty dollars," and after- 
wards the parties stipulated in writing that the time for filing the 
bond and bill of exceptions should be extended to April 28, 1900. 
On April 25, 1900, the bill of exceptions was flled, and on the same 
day the following entry was made: 

"Now come the parties by their attomeys, and the défendants présent their 
pétition for writ of error and assignment of errors, and, it appearing that the 
bond on writ of error has been approved by the court and filed herein, it is 
ordered that a writ of error Issue herein returnable in thirty days to the 
United States circuit court of appeals for this circuit." 

The transcript also shows a copy of a writ of error in due form, 
attested on the 26th day of April, 1900, and indorsed with the ap- 
104 F.— 33 
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provàl of the judge of thé eoiïrt. The motion to dismiss is accom- 
paniëd with a certificate M tire cleck of the circnit court that on 
eareful examination ofthë record and files of his office he had been 
anable to flnd any bond, and that thë order of April 25thi "reciting 
the flling of such bond oûîwrit of error, was apparently a mistake." 
The plaintififs in error offer, and ask leave, to file such bond, not to 
operate as a supersedeas, as this court shall require. The défendant 
in error objects that,. îthe time for the taking of the appeal having 
gone by, this court is without power to give such leave, and that, 
in any event, a bond in the sum prescrib^ by the order of the cir- 
cuit court shculd be required. Référence has been made to the fol- 
lo-wing cases touching thé subject; Boyce v. GrUndy, 6 Pet. 777, 8 
L. Ed. 579; Catlett v. Brodie, 9 Wheat. 555, 6 L. Ed. 158; The Dos 
Hermanos, 10 Wheat. 311, 6 L. Ed. 328; Adams v. Law, 16 How. 
148, 14 L. Ed. 880; Anson v. Railroad Co., 25 How. 1, 16 L. Ed. 517; 
Brobst V. Brobst, 2 Wall. 96, 18 L. Ed. 387; Seymour v. Preer, 5 
Wall. 82â, 18 L. Ed. 564; Edmonson v. Bloomshine, 7 Wall. 306, 19 
L. Ed, 9l; Peugh v. Davis, 110 U. S. 227, 4 Sup, Ct. 17, 28 L. Ed. 
137; ôiiicago Dollar Direotory C!o. v. Chicago Directory Ce, 24 U. 
8. App. 525, 13 0. 0. A. 8, 65 Fed. 463. The power of the court in 
the pteibiiises is deemed clear, and it is Ordered that the plaintiffs in 
error hâve leave to flle with the clerk of the circuit court a bond in 
the Snm of |500, approved by the judge who presided at the trial 
of the cause, or by any judge of that court, but not to operate as a 
supersedeas; that within twenty days of the date of this order a certi- 
fied copy of such bond be ûled with the clerk of this court; and that 
thereupon the motion to dismiss shall be overruled, but in default 
of compliance with this order the motion shall be sustained. 
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MIN. Gb. 

(Olrciilt Court, D. Montana. September 20, 1900.) 

Co8TS— Taxation— CoNSTBTiCTioH ov Rulbs. 

Under Cir. Ot. Kules 17 and 18, wblch were designed to conform the 
practlee In regard to the taxation of costs, as nearly as practieable, to 
that oî the state courts under the statote, a blll of costs filed by the suc- 
cessful party within the required time, properly Itemized and verifled, 
iB prima facie évidence that the Items thereof were necessarily incurred and 
are properly taxable, ijnless an item should appear otherwise on Its face; 
and the burden of overcoming such prlm». facie proof rests on the adverse 
party flling objections, the party flling the blll belng required to furnish 
further proof only in rebuttal. In case the clerk should détermine that 
an item did not appear on its face to be properly taxable, he may reçoive 
évidence in support of the saine. 

On Motion for Leave to File Proofs in Support of a Bill of Costs. 

F. E. Corbett and McHatton & Cotter, for plaintiff. 

W. W. Dixon, Wm. Scallon, and J. K. Macdonald, for défendant. 
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Kîv'OWLES, District Judge. This cause was tried on its merits, 
and judgment was rendered for the défendant. Within the time pro- 
vided by a rule of this court the défendant flled with the clerk of the 
court an itemized bill of costs and disbursements, verified by the affi- 
davit of one of its attorneys. Plaintif flled objections to this bill 
of costs, and the matter came up before the clerk of the court for 
hearing. Défendant then offered to make proof as to its items of 
costs and disbursements in this proceeding. The clerk took this mat- 
ter under advisement. Pending the considération of this question 
by the clerk, the défendant made application to this court for 15 
days' "time in which to flle its proof s as to the said items of costs and 
disbursements. The plaintiff resists this application. The question 
is thus presented to the court as to the proper construction of its 
rules 17 and 18, as to the burden of proof as to items of costs and 
disbursements In a cost bill : Thèse rules are as f ollows : 

"Eule 17. The party in whose favor a juâgment at law or decree In equity 
Is rendered, and who claims his costs, shall, within flve days after the rendi- 
tion of the verdict, or after notice of the décision of the court, référée, or 
commissioner— or If the entry of judginent or decree on the Terdict or décision 
is delayed by order of the court, then before such entry is made— deliver to the 
clerk of the court, and serve on the attorney or soliciter of the adverse party, 
a copy thereof, together with a notice of application to hâve the same taxed, 
a mémorandum of his costs and necessary disbursements In the action or 
proceeding, distinctly specifying eaeh item so that the nature of the charge can 
be readily understood; which mémorandum shall be verifled by the oath of 
the party, or his agent, attorney, or soliciter, or by the clerk of such attor- 
ney or soliciter, stating that the items are correct, and that the disbursements 
bave been necessarily incurred in the action or proceeding, and shall be ac- 
companled by the évidence of service thereof, and of said notice upon the at- 
torney or solicitor of the adverse party: provided, that said mémorandum of 
costs need not contain the légal fées of any marshal, clerk or other olBcer 
of the court, or any witness fées when an aflldavit of such witness' attendance 
and distance travelled Is made before the clerk of the court, specifying the 
number of days In actual attendance before the court, and the distance 
actually travelled in order to attend upon the court, and that such attendance 
was made and distance travelled at the instance of one or both of the parties 
to the action or suit, and filed with the clerk of the court. The notice specl- 
fied above, of a décision, may be by the présence of the attorney or solicitor 
at its announcement, or by written notice from the clerk of the court, or the 
attorney or solicitor of the adverse party. The notice of the application to the 
clerk to tax the costs shall specify the day and hour at which such applica- 
tion shall be made, which shall not be less than one nor more than three days 
from the date of the notice. Upon a failure to flle such mémorandum, notice 
and évidence of costs, the same shall be deemed waived. * * * 

"Eule 18. At the time specifled in the notice, the party objecting to any item 
of costs contained In the said mémorandum, or to any item of fées chargea by 
any clerk, marshal, or witness, shall présent his objections, either orally or 
In writing, specifying each item to which objection is made, and the ground 
of the objection, and file any affldavit, or other évidence relied on, if any 
there be, to support his objections, which évidence may be rebutted by other 
évidence. The clerk shall thereupon proceed to tax the costs, and shall allow 
such items specifled in said mémorandum, and the fées eharged by any clerk, 
marshal or witness as are properly chargeable as costs, and shall include in 
the judgment or decree entered, any interest on the verdict or décision of the 
court from the time it was rendered. And he shall, within two days after 
the costs shall be flnally taxed, insert the same in a blank left in the judg- 
ment or decree, for the purpose, and shall make a similar insertion of the 
costs in the copies and docket of the judgment or decree, The taxation of 
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Gosts made by the cleik shall be final, tinless modifled on appeal, as provided 
In rule 19." 

Thèse rules were made with a view of conforming, as near as could 
be, GOBsistently with the laws of the United States, to the practice 
as to the taxation of costs in this court as provided by the laws of 
Montana, and contained in sections 507-510 of the Compiled Stat- 
utes of 1887, which read as follows: 

"Sec. 607. The pàrty In whose favor judgment Is réndered, and who claims 
his costs, Shall dellver to the clerk of the court, wlthin two days after the 
verdict or décision of the court, a memoranaum of the items of his costs and 
necessary dlsbursements in the action or proceedlng; which mémorandum shall 
be veriflçd by the oath of the party, or his attorney, statlng that the items are 
correct, and that the dlsbursements hâve been necessarily Incurred In the 
action or proceeding. 

"Sec. 508. But such mémorandum need not include the légal fées or costs of 
any offleer of the court, or any witness fées when an affldavit of such wltness' 
attendance Is required by law to be made. 

"Sec. 509. If any party shall include in such mémorandum any item to which 
he is not entitled, or if any clerk, sheriff, référée, or other offleer shall include 
such item In the taxed costs, and a motion to retax the same shall be made 
by the party agalnst whom the same is taxed, and if such motion to retax shall 
prevail, there shall be taxed, as a part of the cost of such motion, a docket 
fee of twenty-flve dollars, and judgment therefor, with the other costs allowed 
by law, shall be entered agalnst the party, sherifC, référée, clerk, or other 
offleer who so unlawfuUy taxed the same, and the same may be off-set against 
any costs or judgment In favor of the party or offleer so improperly taxing such 
cost, and against the party making such motion; or if no judgment exists, 
the court may direct that the party making such motion hâve exécution there- 
for. 

"Sec. 510. A party dlssatisfled with the costs claimed may, within ten days 
after notice of fillng of the bill of costs, file a motion to hâve the same taxed 
by the court in which the judgment was réndered, or by the judge thereof, 
Bt chambers." 

The statute of Montana is similar to the statute of California on 
tlie same subject. The statute of California has received a construc- 
tion by the suprême court of that state, in the case of Barnhart v. 
Kron, 88 Cal. 447, 26 Pac. 210, where that court says: 

"The mémorandum of costs flled by tiie respondèht Is eupported by the 
affldavit of his attorney 'that the foregoing items of costs and dlsburse- 
ments In this action are correct, and that the sald dlsbursements bave been 
necessarily Incurred in the said action,' and, unless controverted, should con- 
troj the décision of the cour^." 

In the case of City of San Francisco v. Oollins, 98 Cal. 263, 33 Pac. 
57, the court says: 

"The verified bill of costs flled by the appellant was prima facle évidence 
that the items thereof had been necessarily incurred, and since no objection 
was made in the trial court, nor hère, on the ground that they were not 
proper costs necessarily incurred, the prima facle évidence must be taken 
as conclusive for the purpose of the appeal." 

I am satisfled that the ,a,bove rules of the court sliould be construed 
the same as the statute of California, as annoiinced in the above- 
quoted décisions. 

The language of rule 18 would indicate that thé: mode of practice 
adopted required the pàrty objecting to the bill of costs to file his ob- 
jections thereto, and it is provided.that his objections shall be sup- 
ported by any aflSdavit or other évidence relied on, and that this evi- 



COLUSA PARBOT MINING & 8. CO. T. ANACONDA COPPER-MIN. CO. 517 

dence may be rebutted by other évidence. This rebutting évidence 
undoubtedly refers to évidence that may be introduced on the part of 
the party claiming tiie costs. The items of costs must be such as 
axe allowed by law. If a party embraces witliin liis items of costs ex- 
penses not allovv'ed by law, there would be no necessity of any évi- 
dence to sustain any objection to the same, or to support the same. 
In the case of Ethridge v. Jackson, 2 Sawy. 600, Fed. Cas. No. 4,541, 
it was held that référence should be had to the state statute in deter- 
mining what should be allowed as costs. In the case of Miller v. 
Ditch Co., 91 Cal. 103, 27 Pac. 536, it is held that where items of costs, 
upon their face, do not appear proper and necessary, the burden 
should be on the claimant to introduce évidence to justify and sustain 
that the charges made were proper and necessary, and not upon the 
party contesting the same. This rule would require that some one 
should détermine whether or not certain items of costs appear upon 
their face to hâve been proper and necessary, and of the class allowed 
by law. Under the rules of this court, in the first instance this duty 
would devolve on the clerk, and in such case there would be no ob- 
jection to his receiving évidence in regard to the same, in determin- 
ing whether or not an item of cost claimed was a proper and neces- 
sary charge. In this case, if the clerk should détermine that upon its 
face a certain item of cost did not appear to be a proper and necessary 
charge, as such, he might receive évidence to détermine whether this 
was correct; but where the item of cost appears to be i)roper, and of 
the class allowed by law as costs, then no évidence should be received 
from the claimant in regard to the same, except in rebuttal of évi- 
dence introduced by the party resisting the allowance and taxation 
of such charge. The filing and service of a properly itemized bill 
of costs, wherein each charge is so distinctly specified that it can be 
readily understood, and which is verified by the affidavit of the party 
or the attorney, prima facie establishes the validity thereof. Where 
the statute of the state prescribes the mode in which a party should 
proceed to hâve his costs taxed, that mode should be followed. Under 
the statute law of Montana now existing, it appears that the party 
claiming costs should file, within flve days after notification of the 
judgment rendered in his favor, a mémorandum of costs. If the 
losing party does not, within the time prescribed by law, file objec- 
tions to such mémorandum of costs, it is considered that he has 
agreed to the same. If, however, such losing party does file objec- 
tions to the same, then the question of retaxing such costs is to be 
brought before the court or judge that tried the cause. Under the 
statute laws of the United States (Eev. St. § 983), it is provided that 
the costs of a case shall be taxed by a judge or clerk of the court. As 
the statute law of the state does not regulate the proceedings for 
taxing costs before a clerk of a court in which the cause was tried, 
I conceive that it is a matter which can be regulated by the rules of 
court. It is therefore held that the clerk may proceed to détermine 
the question of the taxation of the costs in this case, and he may ad- 
mit évidence as to whether any item charged was a proper and neces- 
sary expense, in accordance wîth the views above expressed. 
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In re WALSH. 
(Blstrlct Court, D. South Dakota, S. D. July 20, 1900.) 
Bankbuptgt— ExAMiNATiON OF Bankrupt— Privilbgb fkom Giving Inceimi- 

MATlNQ TbSTIMONT. 

A bankrupt. In hls examlnatlon before the rôferee, cannot be requlred, 
over hîs claim ot privilège, to glye testlmony whldi may tend to criminate 
iâm, unless tlie question asked Is clearly cross-examinatlon upon a matter 
as to wbich he bas volunteered information, elther In bis pétition or sched- 
ules, or In bis prevloùs testlmony; tbe proTislon of Bankr. Act 1898, § 7a, 
subà; 9, that no testlmony given by bim sball be offered in évidence against 
bini in any criminal proceeding, being short of the full immunlty from 
prosecutlon, -whicb alone can meet the requlrement of the constitutional 
guaranty that no person sball be compelled in any criminal case to be a 
witness agalnat himself. 

In Bankruptcy. 

0. H. Winsor, for bankrupt. 

H. H. Keith, for certain creditors. 

CABLAOT), District Judge. This matter cornes before the court 
in pursuance of an order to show cause issued by the court upon the 
flling of the certificate of the référée in bankruptcy located at Sioux 
Falls, wherein the teferee certifies that in a proceeding before him 
in the matter of the bankruptcy of John W. Walsh, wherein the said 
bankrupt was being examined in connection with his bankruptcy, 
said bankrupt was shown two exhibits, D and E, which are attached 
to the réferee's certificate, and which exhibits are statements made 
to John V. l'arwell Co., of Chicago, 111., purporting to be signed by 
the bankrupt, J. W. Walsh, and dated Pebruary 27, 1899. Upon 
the production of said exhibits to the witness, he was asked by at- 
torneys for certain creditors: 

"Q. I show yoti Hxhibits D and E, and ask you if this Is your signature. A. 
I refuse to answer. Q. Upon what grounds do you refuse to answer? A. 
TJpon the grounds that the answer may tend to criminate me. Q. Who told 
you to make that answer? A. Nobody. Q. How, then, do you know that 
your answer will criminate? A. I do not. Q. Tben wby do you refuse to 
answer? A. Because tbe answer may tend to criminate me." 

TJpon the refusai of the witness to answer the question the référée 
ordered the witness to answer. The witness was again asked by 
counsel : 

"Q. I show you the signature at the bottom of Exhibits D and E, and ask 
you If that is your signature." 

The witness again answered: . 

"A. I refuse to answer, on the ground that It may tend to criminate me." 

Whereupon the référée certifled the matter to this court, and the 
matter is ûow before the court as a proceeding to punish the wit- 
ness for coutempt in not obeying the order of the référée to answer 
the questions propounded. 

The question asked by the counsel of the witness on his examina- 
tion before the référée appears to hâve been material to the inquiry 
then being had. It would be material upon the question as to 
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whether the bankrupt was entitled to exemptions, and perhaps ap- 
on other matters. It therefore was a question which the bankrupt 
ought to hâve answered unless lie is protected by the constitutional 
guaranty found in the constitution of the United States that no per- 
son shall be compelled to be a witness against himself. There is 
no question about this guaranty, or that the witness is entitled to 
its protection, unless the phraseology of the bankruptcy law, which 
provides that no testimony elicited from the bankrupt shall be of- 
fered in évidence against him in any criminal proceeding, is as broad 
in its seope and effect, and guaranties as full protection, as the con- 
stitution of the United States. 

In my opinion, the case of Counselman v. Hitchcock, 142 U. S. 
547, 12 Sup. et. 195, 35 L. Ed. 1110, forecloses any inquiry by this 
court as to whether or not such an expression in the bankruptcy law 
is as broad as the protection guarantied by the constitution of the 
United States. In that case the suprême court of the United States 
held that the gênerai law of the United States, as found in Rev. St. 
§ 860, which, so far as this case is concerned, is identical with the 
language of the bankruptcy law, was not as broad and effectuai for 
the purpose of securing the liberty of the citizen as the language of 
the constitution of the United States, and, it not being a full pro- 
tection, the witness was not bound to answer the questions set forth 
in that case. I know of no authority to the contrary, except the late 
case decided by the court of appeals in the Ninth circuit (Mackel v. 
Eochester [G. C. A.] 102 Fed. 314, 2 Nat. Bankr. N. 880, 4 Am. Bankr. 
E. 1); and, of course, when it eomes to the propositon as to which 
court this court must follow, there is no question; it must follow 
the suprême court of the United States. Why this case of Counsel- 
man V. Hitchcock was not mentioned in the case in the court of 
appeals I do not know. The court seems to hâve based its décision 
on the case of Brown v. Walker, 161 U. S. 591, 16 Sup. Ct. 644, 40 
L. Ed. 819, which was a case arising under the Interstate commerce 
act, after the congress of the United States had amended it to do 
away with the difiQculty that was found to exist in the case of Coun- 
selman V. Hitchcock. 

Now, it is also alleged hère by counsel that, the bankrupt having 
filed a voluntary pétition in bankruptcy, the question hère asked 
was in the nature of a cross-examination, and that, having volun- 
teered information in regard to the matter, he could not stand upon 
his constitutional guaranty in refusing to be cross-examined. It 
does not appear to the court how the question asked could in any 
way be a cross-examination of any information that would be con- 
tained in the schedule which the bankrupt had vo'untarily given. 
The question asked certainly might tend to criminate the witness. If 
the statement made to the John V. Farwell Company were false, and 
the Farwell Company relied upon it in fumishing thèse goods, then 
Walsh would be guilty of obtaining property under false prêteuses. 

Now, while it is very désirable, as the court of appeals in the Mnth 
circuit says, that the bankrupts should be compelled to answer thèse 
questions, so that the estate of the bankrupt should be properly ad- 
ministered and distributed, still the bankruptcy law, and the courts, 
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a.npt, &}} f)jE us are bound by the superior provisions and paramount 
aut|ority of ;the constitution of the United States, and ail and every- 
thing muBt gîve way to its mandates. I can see that in some in- 
stances tliéfact that the banknipt stands upon his constitutional 
guaranty wopld interfère with. the proper administration of the 
bankruptcy làw, but that is not a question which the court has the 
power to remedy. If the congress of the United States desires to 
draw f roia the bankrupt testimony that may tend to criminate him, 
it must by le^slation provide, under the ruling in the case of Brown 
V. Wallier, notliiQg short of immunity f rom prosecution. Kot that it 
shall never bé used in âny criminal proceeding against him, but that 
he cannot be prosecuted by reason of any information gained in this 
manner. 

This being the opinion of the court, it results that the rule to show 
cause must be discharged. I will say, however, that it is not every 
question that the bankrupt may rgfuse to ans-wer. He veould not be 
protected ipcase a question was clearly cross-examination of what 
he had volunteered himself, either in his pétition and schedules, or 
any testimony he had already given before the référée. And, in 
questions where the référée is sàtisfied clearly that the bankrupt 
would not criminate himself by answeringthe same, he would not be 
entitled to this protection; but, upon the question hère certified, I 
think the bankrupt was entitled to the guarantied privilège. Such 
will be the order of the court. 



In re MINBE et al. 
(IMstrlct Court, D. Massachusetts. May 31, 1900.) 

BAWKBDPTOT^PbTITION in iNVOliUNTABT BaNKRTJPTCT— COMPUTING NtJMBBR OF 

Cekditors.,, 

Credltorô who hâve assented to a gênerai assignment made by their 
debtor, and Whà therefore cannot Join in a pétition in bankruptcy against 
him, are not to be counted, in determining the number of his creditors, 
under Bankr. Act 1898, | 59b; and, if the creditors who hâve not assented 
are less than 12 In number, one of such creditors may flle the pétition un- 
der said section. 

In Bankruptcy. On pétition in involuntary bankruptcy. 

In the matter of the above pétition it Is agreed, for the purposes of this hear- 
Ing, between ttie petltioning créditer and the debtors, that an asslgnment for 
the beneflt of their creditors was made by Miner, Beal & Co., as set forth in 
thelr answer to said pétition, which asslgnment was recorded In the office of 
the clerk of the clty of Boston on the 24th day of February, 1900, and that 
thelr property Was transferred thereunder to thé trustées therein named, and 
that ail of thelr creditors whose names are appended to said answer, except 
the petitloner, hâve assented in wrlting to said asslgnment, and hâve become 
parties thereto; that the petitloner was more than once requested, both by the 
debtors and thé assignées, between February 7th and May 8th, to become a 
party to said a$glgnment (the last request being made the day before the 
flling of this pétition), and upon each of such requests the petitloner refused to 
become a party to said asslgnment; that àll said creditors, except the petitloner, 
hâve received under the assignment a pro rata payment on account, under a 
partial distribution of the assets of the debtors, amounting to 11 per cent. 
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the remalning assets In fhe hands of the trustées belng Bufflcient to pay the 
petitioner an equal amount, or, if need be, tlie clalm In full; that ail said 
credltors are to be treated as creditors of said debtors, within the meaning of 
section 59 of the bankruptey act of 1898, unless, by reason of such assont to 
said assignment, by so becoming parties thereto, or by receiving said payment, 
they cannot be considered as creditors of said debtors, In which event the peti- 
tloning credltor is the only créditer of said debtors, and having a provable 
claim against Miner, Beal & Oo. exceedlng $34,000. 

Morse & Priedman, for American Woolen Co. 
M. P. Dickinson, Jr., for Miner, Beal & Co. 
Jabez Fox, for assignées. . 

Hollis R. Bailey, for Allen Lane & Co. and others, creditors in op- 
position to pétition. 
E. O. Cooke, for Albert P. Cooke. 

LOWELL, District Judge. In this case the respondents made a 
gênerai assignment, which has been assented to by ail the creditors, 
with two or three exceptions. One of the nonassenting creditors 
has filed this pétition alone, alleging that ail the creditors of the re- 
spondents are less than twelve in number, thus seeking to bring him- 
self within section 59b. It was admitted at the argument that the 
creditors who had assented to the assignment could not join in the 
pétition, but it was urged that they should be counted in reckoning 
the number of the respondents' creditors. Under the act of June 
22, 1874 (18 Stat. 178, § 12), it was held that preferred creditors 
should not be reckoned, in Computing the proportion of creditors 
required to join in a pétition. In re Israël, Fed. Cas. No. 7,111; 
Clinton v. Mayo, Fed. Cas. No. 2,899; In re Currier, 2 Low. 436, Fed. 
Cas. No. 3,492. In the last case Judge Lowell said, "I add, therefore, 
to the reasons already- given why the debt of Dana & Co. should not 
be counted, that they ought not to join in this pétition." The 
learned judge thus considered that only those creditors who can join 
in a pétition should be reckoned in Computing the proportion who 
must join in order to make the pétition valid. This is in accord- 
ance with the language of the statute ; for otherwise the word "cred- 
itors," in the flrst line of section 59b, would hâve a différent mean- 
ing from the same word in the third line of the same clause. Again 
in the same clause it is said that "one of such creditors" (that is to 
say, one of the creditors who are less than 12 in number) may file a 
pétition, thus plainly implying that the creditors who may file a 
pétition are identical with the creditors whose number is to be reck- 
oned. It is not necessary to décide if the gênerai assignment hère made 
be a préférence. In West Co. v. Lea, 174 U. S. 590, 19 Sup. Ct. 836, 43 
L. Ed. 1098, 1 Nat. Bankr. N. 409, a gênerai assignment is said to 
be répugnant to the policy of the bankruptey law, and to show an in- 
tent to delay, defeat, and hinder the exécution of the act. See, also, 
In re Gutwillig, 1 Nat. Bankr. N. 554, 34 C. C. A. 377, 92 Fed. 337. 
If this assignment had prorided for a préférence, the petitioners' 
case would be clearly on that ground. If the debtor is not thrown 
into bankruptey, their préférence stands, and the law is evaded. In 
re Israël, supra. Hère, if the debtor is not thrown into bankruptey, 
the assignmcDt stands, and the law is evaded. Even if a préférence 
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be morally lè^ objectionable tiiàn a général ' aSsigninent, yet I am 
of opinion tHtft the latter is s6 bbjedtîpnîÉtblè t6 the spirit of the act 
that those ii-éflitOrs wbo hâve assentéd to it ^re within the scope of 
the remarks made conceming preferred creditors in the cases above 
cited. For thèse reasons, because such is the letter of the act, be- 
cause such Iras the construction of an ânalogous provision in the act 
of 1867, and because such seems to me the fair intent of the act as a 
whole, I hold that the creditors who hâve assentéd to the assign- 
ment are not to be reckoned in the computation required by section 
59b. Adjudication to be made. 



BRACKEN V. MILNBE. 

BBAOKEN étal. V. SAME 

(Circuit Court, W. D. Missouri, S. D. October 6. 1900.) 

Nos. 170, 171. 

1. Bankhui>tc!t— Dbbts Rblbàsbd by DiscHARas— Défalcation While Actins 

IN FlDUOIAHY CÀPACITY. 

In the provision of Bankr. Act 1888, § 17, gubd. 4, wMch exempts from 
the debts ireleased by a discharge in bankruptcy debts created by the dé- 
falcation of the bankinipt "whlle acting as an ofiflcer or in any flduciary 
capacity," the words "fidoclary capaclty" embrace only technlcal trusts, 
and not thoSe which the law ImpUes from the contraet, nor relations 
merely 0(f |;eneraï trust ^nd confidence; and one who Is Intrusted with 
, money of anpther to be loaned on approved security, and authorlzed to 
receive payiçn'ents of the Interest or principal of such loans, and remit the 
same to thé lender, does not recelve such payments In a flduciary capac- 
lty, within the meanlng of the statute, but merely as an agent, and a 
elalm against hto for money so coHected, and not remltted, is not with- 
in the exemption, but is one from which he Is released by a diseharge in 
bankruptcy. 

a. Sam£. 

An agent Intrusted wlth money by hls principals, to be loaned on trust 
deeds or mortgages, who takes a trust deed securing such a loan to hlm- 
self as trustée, becomes technlcally a trustée with respect to the prop- 
erty or its proceeds which cames into hls hands tl^rough a foreclosure of 
the security, and his failure to pay over such proceeds to the beneficiary. 
In compliance wlth the express requlrement of the deed, results in a debt 
created by hls défalcation while acting in a "flduciary capacity," within 
Bankr. Act 1898, § 17, subd. 4, from which he is not released by a dis- 
eharge. 

8. Same— Dbbt Created bt Fbatjd. 

An agent intrusted wlth money of his principals to be loaned on real- 
estate security made such a loan, taklng as security a trust deed to hls 
partner as trustée. Thls deed he af terwards caused to be foreclôsed, and 
bld In the property in hls own name, but without paylng therefor, and 
recelved a deed from the trustée. He made no report of the transaction 
to his principals, but subsequently conveyed the property away, and re- 
tained the iiroceeds. Held, that the, transaction was outside of, and in 
violation of , hlS agency, and his llabllity to hls principals resulting there- 
f rom was s{ debt created by f raud, within the meanlng of Bankr. Act 
1898, I IX, subd< 4, from which he was not released by a discharge In 
bankruptcy. ' 

4. LiMiTATtONs— Phaudulent Conoeai/Ment— Misso0bi Btatute. 

"Under Rev. St. Mo. 1899, S 4290, which provides that whfire the com- 
, mencement of an action Is prevented by any Improper act of the défend- 
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ant, limitation sliall run only from the time such prévention ceases, limi- 
tation does not begin to run agalnst an action to recover from an agent 
for converting to his own use money and property of his principals, who 
resided in a distant state, where be fraudnlently represented to ttiem in 
his letters tliat he liad not received such money or property until thpv 
discovered tbe fraud. 

At Law. On trial to the court witliout a jury. 

J. T. White and J. P. McCamon, for plaintiffs. 
Frank S. Heffeman, for défendant. . 



>> 



PHILIPS, District Judge. A jury having been waived by the par- 
ties, the above-entitled cases were submitted to the court on the 
évidence, arguments, and briefs of counsel. As they involve prac- 
tically the same questions of fact and law, they will be considered 
in one opinion. , 

The plaintiffs for many years past were résident citizens of the 
state of Ohio. They had known the défendant from his boyhood, 
and had the utmost confidence in his personal integrity and business 
capacity. Shortly after the Civil War he located in the city of 
Springfield, Mo., and plaintiffs, who were partners in the mercantile 
business, and J. P. Bracken in his individual capacity, made ar- 
rangements with the défendant to loan money for them in southwest 
Missouri, secured by mortgages or deeds of trust on real estate. 
The défendant was to loan at given rates of interest, and report the 
description and quality of the land tendered as security to the plain- 
tiffs for thelr approval. The notes taken for loans were to be exe- 
cuted to the plaintiffs, or whichever of them was making the loan, 
and the notes and deeds of trust were to be sent by défendant to 
them. The défendant was to look to the borrowers alone for his 
commission for services. He was to collect the annual interest for 
the plaintiffs, and look after the securities and the collections, and 
remit promptly to the plaintiffs ail collections. Beginning back in 
the 80's plaintiffs sent him money under this arrangement, which 
they continued to do until some time early in the 90's. In some of 
the deeds of trust taken by the défendant his name was inserted as 
trustée, and in some of the loans made by him for plaintiffs other 
persons were made trustées in the deeds of trust. Beginning per- 
haps as far back as 1884, payments of annual interest due under the 
loans were not paid promptly, according to the defendant's reports 
by letter to the plaintiffs. Thèse delinquencies increased as time 
wore on, and, upon inquiries made by plaintiffs of the défendant as 
to the cause thereof, he wrote them varions excuses and explana- 
tions, making them occasional remittances to quiet their importuni- 
ties. But matters grew worse, until in 1894 and 1895 the défendant 
almost ceased to make any replies to plaintiffs' repeated inquiries of 
him; and in June, 1895, one of the plaintiffs went to Springfield, 
Mo., to investigate thèse matters. After pressing the défendant for 
explanations for two or three days, he admitted that he had col- 
lected the moneys sued for in thèse actions at varions times prior 
thereto, and had appropriated the same to his use in private trans- 
actions, with the expectation that some favorable tum would take 
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place in hîs fortunes which woùld enable him to make restitution. 
The onlj sècurity he iiad to offer plaintiffs on his liabilities to them 
was a pièce of real éstate in the çity of Springfleld and 120 acres of 
land in Marion county, Ark. He executed to J. P. Bracken and O. 
M. Bracken separate deeds to this property, with the stipulation 
that the plaintiffs were to àold the deeds for three years, and, if the 
lands could be sold, part of the proceeds arising therefrom should be 
paid to certain parties to whom the défendant was obligated, and 
the residue applied on J. P. & O. M. Bracken's claims. On the prop- 
erty so conveyed, situate in Springfleld, Mo., there was an underly- 
ing mortgage, and as plaintiffs' attorneys, on investigation, discov- 
ered that the mortg^ge debt was greater than the value of the prop- 
erty, thèy did not put the deed therefor on record, and when the 
property was foreçlosed under the mortgage it did not realize 
enough to satisfy the mortgage debt. The three years having 
elapsed, the whole interest in the Arkansas land vested in J. P. & 
0. M. Bracken. Other important facts will appear in this opinion, 

Some of the claims for damages to the partnership of J. P. 
Bracken and 0. M. Bracken were assigned to J. P. Bracken. His 
action for damages embraces his claims based on his individual 
loans and on the interest of O. M. Bracken's claims for damages as- 
signed to him. The action in behalf of J. P. & 0. M. Bracken is 
based on damages resulting from their joint claims. Prier to the 
institution of thèse suits, the défendant, Milner, on his voluntary 
pétition, was adjudged a bankrupt. He reported thèse claims sued 
on in his sehedules as among his liabilities. Having received his 
final discharge in bankruptcy, he pleaded the same as a release from 
the claims sued on. He also interposes the plea of the statute of 
limitations. , 

The coatrolling question in this case is the effect of the discharge 
in bankruptcy on the claims sued for, and involves the construction 
of subdivision é, § 17, Bankr. Act, which déclares that "a discharge 
in bankruptcy shall release the bankrupt from ail of his provable 
debts except such as were created by hisiraud, embezzlement, mis- 
appropriation, or défalcation while àeting as an oflSicer or in any 
flduciary capacity." The conduct of the défendant in respect of his 
stewardship is so reprehensible that àt the hearing of this case the 
inclination of my mind was to hold him liable on ail of thèse claims. 
But an examination of the rulings of the suprême court on kindred 
Btatutes has unsettled thèse first impressions. The question turns 
upon the proper construction of the words, "défalcation while act- 
ing in any flduciary capacity." 

This question first came before the suprême court in Chapman v. 
Forsyth, 2 How. 202, 11 L. Ed. 236, under the bankrupt act of 1841. 
The language of the corresponding provision of that act excepted 
from the opération of a discharge in bankruptcy "debts created in con- 
séquence of défalcation as a public offlcer, or as exécuter, adminis- 
trator, guardian, or trustée, or while acting in any other flduciary 
capacity." The case under considération there was that of a factor 
who had defaulted in accounting for a balance due his principal. 
It was held that such person was not acting in a flduciary capacity, 
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within the meaning of thé statute. This ruling, in subséquent dis- 
cussions by other courts, bas been attempted to be restricted to tbe 
particular facts of that case; as in the case of White v. Platt, 5 
Denio, 269, which contended that, as the proceeds of a sale made by 
a factor are not intended to be kept separate and apart from the 
funds of the agent, but who bas permission to use tbe same "as the 
exigencies of bis business required," the précise fun^ may not be- 
long to the principal, but the balances are to be.accounted for ac- 
cording to the course of dealing. Therefore such relation consti- 
tutes only an implied trust, and is to be distinguished from the 
relation of an agent in whom a spécial confidence is reposed, to 
wbom is committed a note and the like to be collected, and who fails 
to remit the proceeds. In such case the argument is that the prin- 
cipal never parts with his title to the note while in the hands of the 
agent, nor the money in the hands of the agent arising from the col- 
lection of a note, which the agent is obliged, without more, to remit to 
his principal, and that this makes such transaction a spécial trust. 
But the language of the court in the Chapman Case combats this 
contention. The court said that the term "flduciary capacity" thus 
construed would "include ail debts arising from agencies," and, in- 
deed, ail cases where the law implies an obligation from the trust 
reposed in the debtor. Such a construction would hâve left but few 
debts on which the law could operate. In almost ail of tbe com- 
mercial transactions of the country confidence is reposed inthepunc- 
tuality and integrity of the debtor, and a violation of thèse is, in a 
commercial sensé, a disregard of a trust. But this is not the rela- 
tion spoken of in tbe flrst section of the act. "The cases enumerat- 
ed, 'the défalcation of a public oflQcer,' 'executor,' 'administrator,' 
'guardian,' or 'trustée' are not cases of implied, but spécial, trusts, 
and the 'other flduciary capacity' mentioned must mean the same 
class of trusts. The act speaks of technical trusts, and not those 
which tbe law impliea from the contract." The controUing feature 
of this enumeration is the distinct déclaration that "the act speaks 
of technical trusts, and not those which the law implies from tbe 
contract." The argument was that the words, "in any other fldu- 
ciary capacity," were to be known by their associâtes, — executors, 
administrators, guardians, and trustées, — whose office is essentially 
that of technical trustées. 

The comprehensive purport of this ruling was recognized by 
Judge Pardee in Fulton v. Hammond (G. C.) 11 Fed. 291, who differ- 
entiated the phraseology of the act of 1841 from the corresponding 
section in the bankrupt act of 1867, which omitted from the context 
the words "executor, administrator, guardian, and trustée," and em- 
ployed the gênerai term, "while acting in any flduciary character." 
The argument of the learned judge was that, as the conclusion of 
the suprême court in the Chapman Case was largely influenced by 
the association of the words, "flduciary capacity," with the words, 
"executor, administrator, guardian, and trustée," the omission of the 
latter words from the act of 1867 indicated an intention to enlarge 
the compréhension of the term, "in any flduciary capacity." Ac- 
cordingly he held that an agent who obtained possession of a note 
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for collection, and apprqpriatfed thé proceeds to his own use, was not 
released therefrom by a discharge in bankruptcy. 

Btit iii the case of Neàl t. Olark, 95 U. S. 704, U- L. Ed. 586, whieh 
arpsè under the act of 1867, the court held that the tenn "fraud" 
was designated by its association with the tenn "embezzlement," 
and was emplc^ed in the statute of 1867 in the same sensé as in the 
statut© of 1841, and meènt positive fraud, invoMug moral turpi- 
tude, as distingui&hed froîïi iiiiplied fraud, arising from passive con- 
duct, which equity created. After quoting the language, supra, in 
Chapman v. Forsyth, the court observed: "A like process of rea- 
soning may be properly employed in construing the corresponding 
section of the act of 1867." . 

The question again came before the suprême court under the act 
of 1867, in Hennequin v. Clews, 111 U. S. 676, 4 Sup. Ct. 576, 28 
L, Ed. 565, in which it is notéd (pages 680^ 681, 111 U. S., page 578, 
4 Sup. et., and page 567, 28 L. Ed.) that some of the courts had 
taken the view of that act that "agents, factors, commission mer- 
chants, etc., acted in a fiduciary character, on the view that the 
act was conceived in broader and more gênerai terms than the act 
of 1841"; Vhile another class took the view «that the act of 1867 
used the phrase, 'acting in a fiduciary character,' in the sensé which 
it had received by construction in the act of 1841." After enumer- 
ating those diverse authorities, the court said : "We hâve examined 
thèse cases, and others bearing oh the subject, but do not deem it 
necessary to refer to them more particularly, inasmuch as the ques- 
tion has recently been fully considered by this court, and the dé- 
cision in Chapman v. Forsyth has been followed." 

Among the cases cited by the court as holding the latter view is 
that of Cronan v. Cotting, 104 Mass. 245, in which it was distinctly 
held that the term, "in any fiduciary character," in the act of 1867, 
was employed by congress in the same sensé, and with the same 
application, given to it by the suprême court in Chapman v. For- 
syth, under the act of 1841. The court said: 

"It Is true that In the aet of 1841 the phrase foUowefl an enumeratlon of 
certain trusts of a marked character, and the association was regarded as an 
Indication of the Intent of congress in the use of that phrase. But that intent 
having been aseertalned and declarèd by a judieial construction of the act, 
the language thenceforth bore a légal signiflcance, in aecprdance with that con- 
struction. When the same,, or substantially the same, language was subse- 
quently used, for a similar purpose, in the bankrupt act of 1867, it is to be 
presumed that It ' wâs so used In view of the construction and' légal import 
which had become attached to it by the interprétation of the proper constltu- 
tional tribunal." 

The court further said that: 

"The Inference is qulte as legitlmate that congress omitted the enumeration 
of spécifie trusts, for the very rèason that the term 'fiduciary capacity' had, 
by judieial construction, received a flxed définition, and wlth intent that the 
phrase should carry that définition into the new act. The spécifie enumeration 
was omitted beçause ail were Included in the gênerai expression 'fiduciary.' " 

This reasoning seems tO me to be conclusiveJ ' 
The suprême court in Hennequin v. Clews, supra, applied the con- 
struction given by it under the act of 1841 to the term "fiduciary 
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capacity" to the tenu "fiduciary character" employed in the act of 
1867, and held that where A. hypothecated with B. securities which 
had been pledged to him to secure the obligation of another, and, 
failing to return them when sucli obligation was discharged, did not 
thereby create a debt by fraud or in a fiduciary capacity which was 
exempt from the opération of a discharge in bankruptcy, he held 
the security under a contract to return it when the purpose had been 
subserved, but his office was not that of a trustée under a technical 
trust. 

So the suprême court of Massachusetts in the Cronan Case, supra, 
held that the term "fiduciary character" did not include the obliga- 
tion of a creditor, to whom the debtor delivered the property in 
pledge, with directions to sell and apply the proceeds in satisfaction 
of the debt, and to pay over to the debtor the balance remaining 
after such satisfaction. The court said: 

"We are Inclined to the opinion that the phrase Implies a fiduciary relation 
existing preyiously to, or independently of, the particular transaction from 
tvhich the debt arises. • * » xhe debt, in this case, arose exclusively ont 
of a single transaction between the parties. Its création involved no élément 
other than that of contract. The existence of the liabllity did not spring from 
any breach of trust. • • • The debt did not resuit from, but preceded, 
that default" 

In Upshur v. Briscoe, 138 U. S. 365, 11 Sup. Ct. 313, 34 L. Ed. 
931, the court reviewed the décisions construing the phrase "fidu- 
ciary capacity" in the act of 1867, and readopted the language of 
the court in Chapman v. Forsyth, The court again asserted that, 
"within the meaning of the exception, a debt is not created by a 
person while acting in a 'fiduciary character,' merely because it is 
created under circumstances in wlaich trust or confidence is reposed 
in the debtor, in the popular sensé of those terms." The court quot- 
ed with approval the foregoing language of the suprême court of 
Massachusetts in the Cronan Case. 

Judge Brown, in Ke Basch (D. C.) 97 Fed. 761, has applied the 
same construction to the term "fiduciary capacity" under the prés- 
ent bankrupt act, and held that a debt due by the bankrupt in the 
character of a commission merchant, arising ont of his failure to 
account for the value of goods consigned to him for sale on com- 
mission, on a contract to return the goods or their spécifie proceeds, 
is not a debt created by the bankrupt's "fraud, embezzlement, mis- 
appropriation, or défalcation while acting in a fiduciary capacity," 
and was therefore released by his discharge in bankruptcy. 

Applying thèse authoritative principles to this case, what was 
the character of Milner in respect of his default in failing to remit 
the moneys coUected by him in those cases, where the collections 
were not made under foreclosure of the deeds of trust in which he 
was trustée? In such case his authority to collect did not arise from 
any provisions or recitations in the deeds of trust, but simply by 
virtue of his agency under the contract to collect the interest and 
principal, and remit the same to the plaintiffs. Was there any more 
spécial trust and confidence reposed in him than that reposed by 
any principal in the agent selected to take his money for invest- 
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ment în approved securities, look after the same, and attend to the 
collections for him? He wâs Slkûply under contract obligation to 
remit as fast as ooUected. The défendant did not misapply the 
money sent him. He loâried it on approTed securities. His default 
ai'ose on failure to remît, as a mère agent, in some of the cases 
sued on- The court, therefôre, holds that in respect of the collec- 
tions made by the défendant iiiidepeïidently of his trusteeship in the 
deed of trust, and in thé absence of positive f raud, his liability 
therefor is released by his discharge in bankruptcy. 

A différent question ârises in thé instance where the défendant 
"was trustée in some of thié deeds of trust, which he of his own mo- 
tion foreclosëd, and appropriated the money arising from the sales. 
He did not report to plaintiffs, or either of them, the facts of such 
sales and the receipt of lie money arising therefrom. On the con- 
trary, he concealed thèse fàcts from the beneficiaries in the deeds 
of trust, and led them, by his letters, to believe that the debtors were 
delinquent, and the deeds of trust were in force. He had himself 
made tmstee in certain of the deeds of trust, and thereby accepted 
the oflQce. As such he was tnjstee of an express trust, and was there- 
fore acting un^er a technical trust created by an instrument of writ- 
ing. His duties as such trustée were clearly defined by the instru- 
ment, which empowered himto sell the mortgaged premises, in case 
of default, to the highest bidder, for cash, at public vendue; and 
on the payment of the purchdSè money he wâs to "receive the pro- 
oeeds of sale, out of which shall be paid, fifst, the cost and ex- 
penses of this trust, and, néSt, ail amounts expended as aforesaid, 
for taxes and other purposes, veith interest as'above mentioned, and, 
next, the amount that may remain unpaid on said note and interest 
thereon; * • • and the eâid çarty of the second part [the de- 
fendant] covenants f aithfuUy to peïform and f ulfiU the trust herein 
created." He recéived the nioney under the fpreclosure sales as 
a technical trustée, and was bo^nd by his ofScé as such to pay over 
to the cestui qtie trust "the amount that may femâin unpaid on said 
note." In other words, he recjeivfed such ûioney while acting, in the 
strictest sensé, in a "flduciary capâcity." His liability, therefore, 
on thèse causes of action is not released by hîs discharge in bank- 
ruptcy. In this category are thè collections made by him under the 
deeds of trust' givenby Giles P. Newbill ând, George B. Ramsay. 
While he was trustée under thé deed of trust given by Jeffries, his 
cdléctioh of the debt thereby sècured wâs not as trustée by fore- 
closure. It was ]^id to him; volùntarily by Jeffries as the recog- 
nized agent of the plaintiffs; apd therefore coinés within the class 
of câees flrst dlscussed in this Opinion. 

A différent question is presented in respect of what is known as 
thé Neighbors transaction. On 'Fèbruary 16, 1881, the défendant 
loaned for the't#o Brackens the sum of $550 tO W. D. Neighbors, 
sécured by a deed of trust on real estate, executed to John W. Li- 
senby as trustée. This deed of tr*nst he causéd to be foreclosëd by 
the trustée, âiid at the sale thereUnder, on the 28th day of July, 
1882, he bid the land in in his own iiame at the price of fSOO. But 
for soiné unexplâined reason the trustee's deed was not made to 
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him until the 23d day of Febmary, 1889. There is no pretense that 
tlie défendant paid the $500 to the trustée. This dealing he never 
reported to plaintiffs, but peraistently kept the fact concealed from 
them, and led them to believe that the deed of trust continued in 
force until the visit of one of the plaintiffs, in June, 1895, when 
he stated that he had «traded the land off" in 1887 or 1888. What 
he got in exchange does not appear. This transaction was clearly 
outside of his agency. Conceding that it was permissible, for prop- 
erly guarding the interest of his principals, to bid the land in at tnis- 
tee's sale, he should hâve done so in their name, and had the deed 
made to them; or, having bidden it in in his own name, he should 
hâve reported the transaction to plaintiffs, and sent them the |500, 
subject to their approval. This whole transaction is further char- 
acterized by the fact that Lisenby, trustée in the deed of trust, was 
at the time the defendant's partner in business. Therefore the 
transaction stands, in its moral aspects, little différent from its légal 
effect had the defendant's own name been inserted as trustée. The 
resuit is that plaintiffs lost their security and the money. The thing, 
whatever it was, he got in exchange for the land, is gone, so that 
the plaintiffs are unable to flx upon it an équitable lien. The prop- 
erty did not corne into his hands as agent, but in violation of his 
duty as agent. The whole manner of depriving plaintiffs of their 
security and money was mala fides, a gross and positive fraud, within 
the meaning of the term "fraud" employed in section 17, subd. 4, of 
the bankrupt act, and defendant's liability for damages resulting 
therefrom is not released by his discharge in bankruptcy. 

In respect of the statute of limitations pleaded by défendant in 
thèse actions, it is suflBcient to say that under section 4290, Rev. St. 
Mo. 1899, it is provided that "if any person, by absconding or con- 
cealing himself, or by any other improper act, prevent the commence- 
ment of an action, such action may be commenced within the time 
herein limited after the commencement of such action shall hâve 
ceased to be so prevented." As already shown, this défendant did 
not only conceal from the plaintiffs the fact of his having collected 
this money while they were residing in a distant state, but by his 
letters and whole conduct he purposely led them to believe that the 
debts had not been collected or the mortgages foreclosed. In such 
case the plaintiffs had flve years in which to bring the action after 
the discovery of the fraud. The discovery was not made until June, 
1895, and the suits were brought in March, 1900. 

The défendant is entitled, on the accounting, to a crédit for the 
value of the Arkansas land, estîmated at the time when the three- 
years condition expired, which would hâve been in August, 1898. 
The évidence touching the value of this land is quite meager. It is 
rugged, unimproved land. A letter in évidence from the défendant 
to plaintiffs, stating to them that he could furnish them a purchaser 
therefor at $2.50 an acre, virtually recommending its acceptance, 
indicates that he did not regard it of greater market value. The 
only other évidence touching this issue was the statement that the 
plaintiffs had asked $10 an acre for the land. Dealing most libér- 
104 P.— 34 
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allyi withi&«; défendait; thecoui1:vWiU;fi?t of said land at 

$5 an acre, which would amount t« $6Q0, 

The only remaining question,. theB,;is as to where this crédit 
sbould be placed. As the deed wasmade to J. P. & O. M. Bracken, 
the crédit should go on: their joiftt ïclaims against the défendant, 
and, On équitable pidnciples, slioTild be applied to the flrst default, 
and therefore the court iapi):lies it to flie claim arising on the Neigh- 
bors transaction. Judg^ent will go against the défendant for the 
amonnt of the défalcation on the Eftmsay and Newbill debts, and for 
the balance dne on the Neighbors debtjtàter allowing a proper crédit 
for the Aïkansas land 



WAYNB KNITTING MILIjS et al. T. NUGBNT. 
(District Court, D. Kentucky. November 1, 1900.) 

1. BANKlinFI*OT — CUSÏODIAN OF MONBT 6» BaNKKUPT — JURISDICTÏON OF REF- 
EREE TO Obdek Patment to Tbusteb. :• 

An topolyent, shortly betore the flling of a pétition in Involuntary bank- 
ruptcyagaifast hlm, caused a large sum of money, -whlch was his property, 
to be pald tp hls son, as ils agent and custodlan. After the father had 
béen àâ|udged a bankrupt, on application of hls trustée the référée Issued 
an brder reqtilrlng the son to show cause why he should not be requlred 
tô pàythe njoney to the trustée, to whlch order, when served on the 
resppndent, he flled a resppnse In whlch he denled the jurisdlctlon of the 
referpé, but made no, déniai of hls ppsspsslon of the money, and no clalm 
to It, or ariy part of It, as hls own. On such response the référée ordered 
hlm to pay Ôié money to the trusteerand, on hls f allure to comply wlth 
the ordpr,! adjudged him 1» contempt <SM that, In the absence of any 
clalm to the money by thp, respondent, he could not be regarded as holding 
Itadversely to the bankrupt, but he must be taken to hâve held It merely 
as agent, flrst for the bankrupt, to Whom It belohged, and later for hls 
trustée, •Whd succeedéd to hls rlghts thèreln, and, the money being con- 
structlvely In the possession of the court, the référée had jurlsdlctlon, un- 
der the proylslons of Bankr. Act, § 2, to bring the respondent Into the pro- 
ceedlngs, and to make the order wlth référence thereto In a summary man- 
ner, and that the court wàs empowéréd by section 2, subd. 13, of such act 
to enf orce such Prder by imprisonmént.' 

S. SAME— GONTKMPT— BBPUSAL TO ObEY< OBDBR OP REFEREE. 

The faet that respondent was under indlctment, chargéd wlth a violation 
of Bankr, Act, § 29, In havlng received and retalned such money for the 
purpose of défea^ng the opération of the bankrupt law, furnished no ex- 
cusé for hls falHng to make a full discjosure of the facts in response to 
the referee's order to show causé,' 04' the ground tbat sùch dlsclosure 
would tend to Incrlmlnate hlm, nor ttst Ms fallure tO obey the order of 
the referep,, sjpce he would not be incrlmlnated by either a déniai or an 
admission of the recelpt of. the mopeyprior to the flUng of the pétition 
In bankruptcy.nor by àny çlalm hé ml^ht make to the same, nor would 
hls right therëto be prejùdlcéd by hls paying o ver the money in obédience 
to the order. 

In Bankruptcy. 

W. W.& J. R. Watts, for trustée. 

W. M. Smith, Zack Phelps, and Fred Forcht, Jr., for respondent. 

EVANS, District Judge. Ilî thife case the pétition in involuntary 
bankruptcy was filed against the bankrupt about 5 o'clock p. m. 
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Febïuary 19, 1900. Some hours earlier on that day the bankrupt, 
who for many years had been a prominent retail dry-goods merchant 
in the city of Louisville, Ky., sold and delivered to Herman Straus, 
another retail dry-goods merchant in the same city, his entire stock 
of merchandise, which was thereafter very speedily removed to the 
latter's store. The agreed priée was |12,000, and early in the after- 
noon of the same day a check on the German Bank for that amount, 
payable to the bankrupt, was given by the purchaser to him. He 
at once indorsed it, and handed it to his son and agent, W. T. 
Nugent, the respondent, to get for him the cash upon the check, 
which by 2 o'clock p. m. the respondent had done. On the 9th day 
of February, 1900, the bankrupt had mortgaged the house and lot 
in Louisville in which he resided to George L. Everbach and Frank 
Hohmann, executors, for $4,500; and this money on the same day, 
or soon thereafter, came to the hands of the respondent, as agent 
of his father. Out of the $12,000 thus obtained there were paid 
certain sums which are not in controversy, and out of the $4,500 
thus obtained certain other sums were paid, about which we need 
not concern ourselves. But at the time of the filing of the pétition 
and at the time of the adjudication, on March 23, 1900, the respond- 
ent held in his hands, as custodian and agent for his father, $10,100 
received on the $12,000 check, and $4,133.45 received out of the 
proceeds of the mortgage. The creditors appointed Arthur E. Muel- 
1er trustée for the bankrupt's estate, and he on the 13th day of 
April, 1900, filed a pétition before the référée asking for a rulë 
against the bankrupt to show cause why he should not be required 
to pay the two sums last above mentioned, amounting to $14,238.45, 
to the trustée. The bankrupt appeared, and, in substance, stated, in 
his response to the rule, that the entire sum was in the hands of 
his son, who had gone he knew not whither, and he found it im- 
possible to pay the money for that reason. The référée, thinking 
this response insufficient, so adjudged, and ordered the bankrupt 
to pay the entire sum to the trustée. The bankrupt failing to do 
this, the référée held him to be guilty of contempt, and reported 
his action to the court, with the recommendation that the bank- 
rupt be punished therefor. Pending the action of the court upon 
this report and recommendation, the bankrupt's counsel suggested 
to the court that the bankrupt, then about 80 years of âge, was 
mentally unsound, whereupon the court ordered, and late in June, 
1900, had, a spécial hearing upon this phase of the case, and was 
of opinion, from the évidence of the médical experts, that approach- 
ing senile imbecility possibly then made the bankrupt an unfit sub- 
ject of punishment, or of the summary processes of the court. At 
ail events, he was given the beneflt of the doubt. For several 
months thereafter the son, W. T. Nugent, the respondent, had con- 
tinued in hiding, but in October, 1900, was found, and soon after- 
wards was indicted in this court upon charges of receiving and 
concealing certain assets of the bankrupt. On the 13th day of 
April, 190O, upon the pétition of the trustée, the respondent, W. T. 
Nugent, was enjoined from disposing of ail or any part of the said 
sum thus in his hands, and was then ordered to show cause, if any 
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he coula, •withîn flre days from the servicei of a copy of the order, 
why he should not be required to pay said sum of money to the 
said trustée. Â copy of that order was served upon the respondent 
on October 8, 1900. On the 13th day of October he flled his sworn 
response in the folio wing language: 

"Défendant W. T. Nugent, for response to the order made liereln on April 
13, 1900, requlrlng him to appear and show cause why he shall not be required 
to pay $14,485.95 to the trustée herein, says that, as shown by the pleadings, 
records, and the ' évidence In thls case taken, and the entire prdceedings had 
herein, neither the court nor the référée In bankruptcy herein has any jarls- 
diction, eîtiier of this respondent or the matter Inyolved, to make any such 
order, or to require thls respOndent to answer thereto, because he says that 
said records herein show that if respondent received said money, or any 
part thereof, It was before the pétition in bankruptcy was filed, and in that 
event neither the court nor the référée in bankruptcy can proceed against this 
respondent as herein attempted by order or rule to pay; and he hereby asks 
that thls be taken as his response herein, and that said order be set aside 
and vacated. He says that at no time since the flllng of the pétition in 
bankruptcy herein has he received said $14,435.95, or any part thereof. De- 
fendant, for further response herein, says that he ought not to be required 
to respond as to the matters herein set forth, or any of them, because he 
says that wlthin the last few days he has been indlcted In the district court 
of the United States for the district of Kentucky, sitting at Louisvllle, 
charged wlth the offense of receiving said $14,435.95 after the flllng of the 
pétition In bankruptcy against E. B. Nugent, and also wlth retalnlng same, 
and aidlng and abetting In the rétention thereof, both after the flllng of said 
pétition and the adjudging of said Nugent a bankrupt thereunder, for the 
jpurpose of defeatlng the bankrupt law. He says that said Indictment Is stiU 
pending, undefermined, and his response herein In regard to thèse matters 
would tend to criminate him thereunder. He says that this indictment grew 
out of the transactions upon whlch this litigatlon Is based, and said indict- 
ment Is based upon the Identical transactions that he is now ealled upon to re- 
spond in référence thereto, and that he is now In jail under said charge, 
awaltlng trial, and to compel him to respond herein would deprlve him of 
the constitutlonaJiright guarantled to him by the constitution: that Is, that he 
shall not be compelled to give évidence as against himself. And now, hav- 
ing fuUy responded herein; he prays that the order herein be set aside and 
vacated, and that he bé dlsmlssed from further response thereto. 

"W. T. Nugent." 

Upon a hearing thereof, the référée adjudged that the response 
was , insuflficient, and no further response was tendered, whereupon 
the rule was ipade absolute, and on October 16th the respondent 
was ordered tt> pay to the trustée, at 9 :30 o'clock a. m. of the 
next day, the sum of |14,233.45, being the amount in his hands in 
the manner stated, and belonging to the bankrupt's estate. The 
respondent having failed to obey this order, or to pay any part of 
the money, the œf eree adjudged him to be in contempt, and recom- 
mended that the court impose a punishment therefor, The court 
flnds the facts of the case to be as above stated, with the addition 
that the entire amount (|14,233.45) is the property of the bankrupt's 
estate alone; that it had been taken possession of and was held by W. 
T. Nugent as the agent only of his father up to and at the time of 
the adjudication; and that the respondent never claimed title to 
any part of it, nor made any daim of right to it by reason of any 
attempted transfer of title or ownership therein to him at any time, 
either in fraud of the bankrupt's creditors or otherwise, nor has 
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he ever claimed to bave converted any part of it to his own use, 
nor in any wise to hâve claimed it adversely to the bankrupt or the 
trustée. The court is asked to review the said orders of the référée 
of October 16, 1900, which required the payment of the money by 
respondent, and which adjudged him to be in contempt for his fail- 
ure to do it. 

The response of W. T. Nugent, as will be seen from reading it, 
is put entirely upon two grounds. The flrst is that the court and 
référée are without jurisdiction in the promises, and the second is 
that respondent had been recently indicted for certain offenses 
against the laws of the United States, growing out of the transac- 
tion respecting the money.' Inasmuch as any indictment in the prom- 
ises must be presumed (in the absence of copies, which respondent 
bas failed to produce) to be under section 29 of the bankrupt act, 
and as no oiïense there provided for is at ail similar to the one 
which the référée held to be a contempt, viz. the failure to obey 
the orders indicated, that part of the response which refers to the 
indictment is so manifestly insufflcient as to require no further 
treatment. It is not claimed by respondent that he is indicted for 
disobeying that order. The important inquiry is, had the référée 
power to make the order requiring payment by respondent of the 
moneys? If not, the matter is at an end; but, if he had the power, 
then it follows, almost as matter of course, that the refusai to obey 
the order was a contempt, which the court may punish under the 
express provisions of the act. Those provisions are found in sec- 
tion 2 of the act, and give to the courts of bankruptey power (6) 
'•'to bring in and substitute additional persons or parties in proceed- 
ings in bankruptey when necessary for the complète détermination 
of a matter in controversy" ; (7) "to cause the estâtes of bankrupts 
to be collected, reduced to money and distributed, and to détermine 
controversies in relation thereto"; (13) "to enforce obédience by 
bankrupts, of&cers, and other persons to ail lawful orders, by fine 
or imprisonment or flne and imprisonment" ; (15) "to make such or- 
ders, issue such process, and enter such judgments in addition to 
those specifically provided for as may be necessary for the enforce- 
ment of the provisions of this act"; and (16) "to punish persons for 
contempts committed before référées." Section 41 provides that "a 
person shall not, in proceedings before a référée, disobey or resist 
any lawful order, process, or writ." 

It is coatended that, as the money was delivered to respondent 
before the pétition in bankruptey was flled, as matter of law he 
must be regarded as an adverse holder of it, and that the only remedy 
left in such a case is a civil action under section 23 of the act, of 
which this court would hâve no jurisdiction; and authorities are 
cited to show that, where there was an adverse possession of money 
or property, it was held that such a proceeding only, and not a sum- 
mary one, was available, and doubtless those authorities correctly 
state the law applicable to such a condition of fact. But that does 
not seem to be this case. It is contended that the money in this 
case must be regarded as having been converted by the son to his 
own use before the bankruptey proceedings were instituted, and 
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that tliere was conseqaeiitly,aii adverse possession; but tMs would 
i*e<|ilire the court to do wMt tlie bankrupt did net veuture to do in 
Mb *ësponse, notwitbstandiag the fact that there is nothing in sec- 
tion 29 ^*]iicli makes it an crffense to hâve received any money or 
property of the bankrupt béfore the flling of the pétition. This 
contention of counsel, based upon no fact stated in the response, 
would therefore require the court to flnd, as matter of fact, that the 
respondent had converted tMs money to his own use, and to hâve 
had an adverse right to it, as against his father, before 5 o'clock 
p. m. PebPuary 19, 1900. There is absolutely nothing in the record 
to warrant or to support such a conclusion, and the court déclines 
to reach it. There is no prêteuse that hé held it, up to that time, 
nor up to the time of adjudication, otherwise than as a mère agent 
and custodian ; nor is there any proof which would warrant the con- 
clusion that this money, or any part of it, was, before the hour of 
flling the pétition, transferred to respondent in fraud of the cred- 
itors, nor, indeed, is there any claim in the response to that effect. 
The response is wholly silent as to whether the respondent has squan- 
dered the money, or still has it on hand. This silence is, per se, a 
forcible suggestion that it is still in his possession. If, as it clearly 
appears to the court was the fact, there was nothing but an agency 
upon résponêènt's part to receive this money as custodian thereof 
for his father, and if, as it also appears, this was in fact done, then 
the property, in légal contemplation, remained in the bankrupt's 
possession at the time of flling the pétition, and also at the time 
of the adjudication. If this be so, then the respondent thereafter 
held it for the beneflt of the trustée, who was substituted to the 
position of principal to this agent, and for whose beneflt the agent 
thereafter held it; and it was the plain and manifest duty of the 
respondent, under thèse circumstances, and having regard to that 
relation, to pay it over to the trustée, instead of running off with it. 
Under the powers conférred upon the référée by the bankrupt act, 
and in his efforts to reduce to cash and administer the assets of 
the bankrupt, it seems to me clear that after bringing the respond- 
ent before the court by service of thés rule, and in this way prob- 
ably making hiïil a party to the prooeedings, which are meant to be 
quite informai, the référée had the power to order this custodian 
of this money belonging to this bankrupt's estate to deliver the same 
to the trustée, to the end that it might be administered in due course. 
TWs was done, in a summary way, it is true, but not until respond- 
ent was duly served with the process applicable to such a proceed- 
ing, and not until he had responded and virtually admitted the pos- 
session of the money, which, after adjudication, was practically in 
the custody of the law. It is probably as correct to state of proceed- 
ings under the présent la,tv, as it was to state of them under the 
act of 1867, that the flling of the pétition in bankruptcy is a caveat 
to ail the world, and in effect an attachment and injunction. Bank 
V. Sherman, 101 U. S. 406, 25 L. Ed. 866. IJnder section 70 of the 
présent act, the title of the trustée relates back to the date of ad- 
judication, with certain specified exceptions, the only pertinent one 
of which appears to be thât Of "property transferred by the bank- 
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rupt in fraud of Ms creditors." There is no claim made in the re- 
sponse that tlie money in the respondent's hands was ever so trans- 
ferred to him. Indeed, we hare the simple case of a bailee of tlie 
banlirupt, as such, lioldiDg the custody of certain money wliich came 
to Ms liands in the manner stated, and wMch he bas been ordered 
to pay or deliver to the trustée, the oiHcer of the court, who, by 
opération of law, bas been substituted to ail the righta of the bank- 
nipt in that property. The court, in its opinion, has jurisdiction to 
enforce obédience to that order, aJthough the respondent is not the 
bankrupt, but "another person," when, as appears to be the case 
hère, he is properly before the court upon the rule and his response 
thereto. The case is somewhat similar to a proceeding in rem, and 
the court is but dealing with property which, under the facts of 
the case, is potentially in the custody of the law. The opinion of 
Judge Wheeler in the case In re Brooks (D. G.) 91 Fed. 508, is very 
satisfactory upon the question of jurisdiction. Light is also thrown 
upon it by the opinion in White v. Schloerb, 178 U. S. 547, 548, 20 
Sup. et. 1007, 44 L. Ed. 1183. There could easily and safely hâve 
been a déniai by respondent of the charge of receiving or conceal- 
ing the money, or, failing in making a déniai available for his pur- 
poses, there could hâve been a payment of the money into court. 
Neither was done. Any dilemma in which the respondent may flnd 
himself involved by reason of the indictment is of his own création. 
If the suggestion — or, rather, hint — of its existence was made for 
the mère purpose of avoiding or evading the duty of making in his 
response a direct statement of his reasons for not delivering up the 
money in his hands, it is well that the court is not bound, without 
either statement or proof, to assume that the difflculty is real, and 
not affected, and offered merely with the hope of its being available 
as a convenient and possibly ingénions mode of avoiding either a 
frank statement of the facts, or else a déniai of what is alleged 
against him. In the absence of either of thèse, thé claim of danger 
of self-incrimination seems, for the most part, to be a mère abstrac- 
tion, and in no wise a real difflculty. To the extent of being ab- 
stract or not well founded, it is not a proper or sufQcient barrier 
behind which to hide this large sum from the court and the cred- 
itors. While the respondent may prudently and rightfully choose 
not to criminate himself by any statement in his pleading, there was 
urgent occasion to show facts of exculpation, and, in the nature of 
things, this could hardly criminate him ; but the vice of the response 
is that it does not do it, nor does the respondent see fit to plead in 
such a way as to show that he is not guilty, although such a plead- 
ing could not possibly criminate him. He substantially rests the 
case upon a déniai of jurisdiction in the court, and not upon any dé- 
fense to the merits. 

Our conclusion is that, upon the grounds indicated, this case ap- 
pears to call in the most véhément manner upon the court to exert 
ail its powers to get this large sum of money out of the hands of 
this unfaithful bailee for the beneflt of the bankrupt's creditors. 
Over $14,000 which manifestly belongs to the creditors, and not in 
any sensé to the respondent, has been received by the latter in the 
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manner jindiibated, and is held by him under circumstances which 
preseM Borapp^ to the sympathies of any right-thinking man; and 
if,' uùder thelfacts shown, his rétention of this fund may be allowed, 
and if such rétention is sanctioned by the court, and if it be so easy 
by this species of jngglery between a bankrupt father and his son, — 
if that be so eas^ of accomplishment, — ^the rights of creditorg in 
such cases may bf defeated with an ease and completeness that would 
make involgntaryfproceedings in bankruptcy a somewhat laughable 
mockery. This characteristic •will not be willingly impressed upon 
such proceedings by this court. ".<- 

Of the contention of respondent that he cannot respond freely, 
lest he criminate himself, it may be further remarked that there was 
the easiest possible way to avoid this, by paying the money into 
court, and there making any clâim to it that he had, so that the ques- 
tions could be settled hère. There has been no effort made either 
to pay the money, or to state any fact to enable the court to décide 
whether the respbndent has any sort of claim to it, or any reason 
to présent why he should not place it where the creditors who are 
entitled to it may get it. 

To sum up the whole matter: The respondent has the money in 
his hands as agent or bailee only. His possession is that of his 
principal. His principal was his father, up to a certain stage of 
thèse proceedings; but whether up to the filing of the pétition, or 
up to the adjudication, we need not stop to inquire, as it is immate- 
rial in this case. At one or the other of those times his principal, 
by opération of law, was changed, and an ofiBcer of this court was 
substituted for his father. Thàt fchange in no way lessened the 
duty of paying the money to the proper principal upon notice and 
demand. Âfter the change, however, the money was potentially in 
the custody of the law in thèse proceedings, and subject to the or- 
ders of the court. The rule and its service constituted suffleieht no- 
tice and demand. The order made was that the respondent should 
pay the money to the proper ofllcer. Disobedience of that order 
is made punishable as a conterapt by the express provisions of the 
act. The court, therefore, has jurisdiction of the person and of the 
subject-matter. The rulings of the référée appear to be right, and 
are âpproved and confirmed, and his • recommendation as to punish- 
ing' the respondent for the contempt àdjudged will be acted upon 
Wlth appropriate vigor^ Under the authority of section 725, Rev. 
St., and the cases of Tin^ley v. Anderson, 171 U. S. 107, 18 Sup. Ct. 
805, 4â L. Ed. 91, and In rfe Swan, ifeo U. S. 637, 14 Sup. Ct. 225, 
37 L. Ed. 1207, the judgment of the court, in the exercise of its 
statutory discrétion, will be that the respondent, W. T. Nugent, for 
his contempt aforesaid, bé imprisdiièd in the cotfhty jail until he 
shall deliver to Arthur E. Mueller, the trustée, said sum of 114,233.45; 
aad the court will reserve the right to isuspend or set aside this judg- 
ment and seiitence upon the deliTei^ and payment of the money 
as ordered. 
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In re GASSER. 

(Circuit Court of Appeals, Eighth Circuit. October 15, 1900.) 

No. 16. 

L Attornet AT Law — Presumption of Authoritt to Act in ConKT. 

An attorney at iaw, who is admitted to practice in a court, is presumed 
to be duly authorized to appear and act for any party whom he claima to 
represent in that court, and, in tbe absence of countervalling évidence or 
statutory prohibition, that presumption is conclusive. 

2. Samk— Adthokity to Rbpkbsbnt Crkditob under Bankkdptct Law. 

The banliruptcy law of 1898 (subdivision 9, § 1) and gênerai order In 
bankruptcy No. 4 provide, and form No. 20 in bankruptcy contemplâtes, 
that an attorney at law admltted to practice in the United States district 
court will be presumed to be duly authorized to appear and act for any 
créditer whom he assumes to represent in bankruptcy proceedings, and in 
his behalf to oppose the diseharge of the bankrupt, wlthout any written 
power of attorney or authority so to do. The gênerai presumption of law 
that he Is authorized to appear and to do the acts on behalf of his client 
which he assumes to perform is recognized by the bankruptcy law and the 
gênerai order, and, in the absence of countervalling évidence, It is con- 
clusive. 

(Syllabus by the Court.) 

Pétition for Review. 

M. H. Boutelle (Thomas S. Wood, on the brief), for petitioner. 
Frank Ford and J. W. Reynolds, for respondent. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is a pétition under section 24, 
subd. b, of the bankruptcy law of 1898 (30 Stat. c. 541, p. 544), to 
review the ruling of the United States district court upon a ques- 
tion of law. The record presented is so meager that the pétition 
might perhaps be dismissed upon the ground that it does not présent 
the proceedings below upon which the court acted. But the bur- 
den was on the petitioner to show by the record presented to this 
court that there was error in the ruling below, and every presump- 
tion that is not negatived by the showing hère presented must be 
indulged in support of that ruling. Under thèse presumptions, the 
facts upon which the court based its action must be assumed to be 
thèse: Creditors of the bankrupt, Matthew M. Gasser, had duly 
authorized attorneys at law who were admitted to practice in the 
United States district court for the district of Minnesota to appear 
and act in their behalf in the bankruptcy proceedings, but had not 
authorized them in writing to oppose the discharge of the bank- 
rupt. Thèse attorneys had appeared and acted on behalf of their 
clients, the creditors, at varions stages of the proceeding, and when 
the petitioner applied for his discharge they flled objections and 
spécifications in opposition to his application on behalf of the cred- 
itors whom they represented, and also on behalf of the trustée, for 
whom they had also been acting as attorneys at law. The bank- 
rupt moved that the appearance and the objections of thèse cred- 
itors and of the trustée be stricken from the records and files of 
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the court because the trustée was not a party in interest, and be- 
cause the objections were not sigîièd by the creditors in person or 
by their ^^Jy-authorized agent, attorney, or proxy. The court de- 
nied the motion. 

It is unnecessary to consider the objection that the trustée, Mahon, 
was not a party in interest, because the attorneys signed the objec- 
tions on behalf of the trustée and the creditors jointly, and, if they 
were authorized to appear and oppose the discharge of the bank- 
rupt for the creditors, the order denying the motion to strike their 
objections from the filé» was right. The only question which the 
case presep^tS, therefore, ipi whether or not attorneys at làw admitted 
to practice in the Unite^ States district court may lawfully appear 
and oppose the application of a bankruptfor his discharge on be- 
half of creditors who ate thèir cliehts without an express written 
power of attorney to do thèse spécifie aets. In the considération of 
this question, the followihg authorities hâve been examined by the 
court: Creditors V. Williams, Fed. Cas. No. 3,379; In re Palmer, 
Fed. Cas, No. 10,682; In re Smith, Fed. Cas. No. 12,984; In re Alten- 
heim, Fed. Cas. No. 268; In re Hill, Fed. Cas. No. 6,481; In re 
Scott, Fed. Cas. No. 12,519; In re Blankfein (D. C.) 97 Fed. 191; 
In re Simonson (D. C.) 92 Fed. 904; 1 Nat. Bankr. N. 180, 190, 205; 
In re Pauly, Id. 405; In re Brown, 2 Nat. Bankr. N. 590. But the 
answer which this question should receive is neither difficult nor 
doubtful. i ' 

Proceedings in bankruptcy are in the nature of a Jsuit in equity, 
the ultima te relief in which is ,the distribution of the unexempt 
property of the bankrupt among his creditors, and the discharge of 
the bankrupt. Ail the proceedings are either in or under the direc- 
tion of the United States district court. The appearance in court 
of an attorney at law licenaedto practice there carries with it the 
presumption of authoriiy to appear and act for his client in the 
proceeding in which he seeks to' represent him. His mère appear- 
anCe is prima fade évidence that he is duly authorized to represent 
and act for his client, and this presumption is conclusive in the ab- 
sence of countervailing évidence. Osborn v. Bank, 9 Wheat. 738, 
6 L. Ed. 204; Hill v. Mendenhall, 21 Wall. 453, 22 L. Ed. 616; 
Insurance Co. v. Oakley, 9 Paige, 496. Subdivision 9 of section 1 of 
the bankrupt law of 1898 provides that "'créditer' shall include 
any one who opposes a demand or claim provable in bankruptcy 
and may include his duly authorized agent, attorney or proxy." Gen- 
eral order in bankruptcy No. 2 reads: "The clerk or the référée shall 
endorse on each paper flled with him the day and hour of filing and 
a brief statement of its character." General order No. 4 contains 
thèse provisions: "Either party may appear and conduct the pro- 
ceedings by attorney, who shall be an attorney or counselor author- 
ized to practice in the circuit or district court. The name of the 
attorney or counselor, with his place of business, shall be entered 
upon the docket, with the date of the entry. Ail papers and pro- 
ceedings offered by an attorney to be filed shall be endorsed as 
above required, and orders granted on motion shall contain the name 
of the party or attorney making the motion. Notices and orders 
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which are not, by the act or by thèse gênerai orders, required to be 
served on the party personally may be served upon his attorney." 
Form Ko. 20 in bankruptcy, the form of the gênerai letter of attor- 
ney in fact to be executed by a créditer, bears this caption: "Gen- 
eral Letter of Attorney in Fact when Creditor is not Kepresented 
by Attorney at Law," — thus clearly indicating that the suprême court 
were of the opinion that an attorney at law needed no letter of at- 
torney in fact to authorize hini to represent a creditor in bank- 
ruptcy proceedings. Attention is called to the fact that gênerai 
order in bankruptcy No. 32 reads : "A creditor opposing the applica- 
tion of a bankrupt for his discharge or for the conârmation of a com- 
position shall enter his appearance in opposition thereto oû the day 
when the creditors are required to show cause, and shall file a spéc- 
ification in writing of the grounds of his opposition within ten days 
thereafter, unless the time shall be enlarged by spécial order of the 
judge;" and that form No. 58 in bankruptcy, the form of spécifica- 
tions or grounds of opposition to a bankrupt's discharge, has the 
Word "creditor" opposite the place for the signature at its foot; and 
the inference is sought to be drawn from the fact that nothing is 
said in this order or this form about the attorney of the creditor 
that the latter may not be represented by an attorney at law in the 
filing of his objections to the discharge of the bankinipt. But this 
is not a logical or permissible inference, in view of the fact that 
subdivision 9 of the first section of the bankrupt act déclares that 
the term "creditor" may include his duly-authorized agent, attor- 
ney, or proxy, and in view of the law of the land that an attorney 
at law, admitted to practice in a court, is conclusively presumed, 
in the absence of proof to the contrary, to be duly authorized to 
act for any client or creditor in any proceeding in that court, unless 
some statute otherwise specifically provides. Our conclusion is that 
an attorney at law, admitted to practice in the United States dis- 
trict court, who enters his appearance and files objections to the 
discharge of a bankrupt on behalf of a créditer, must be presumed 
to hâve authority to do so without any spécial written power of at- 
torney to take such action. Our reasons for this conclusion, in 
brief, are thèse: Proceedings in bankruptcy are proceedings in 
court. An attorney at law admitted to practice in a court is pre- 
sumed to hâve authority to appear and act for any party whom he 
seeks to represent in that court. The bankruptcy law of 1898 pro- 
vides that a creditor may file objections to and oppose the discharge 
of a bankrupt, and that the term "creditor" shall include the duly- 
authorized agent, attorney, or proxy of a creditor. An attorney 
at law admitted to practice in the court, who enters his appear- 
ance for a creditor in opposition to the discharge of a bankrupt, is 
presumed, under the gênerai law, to be his duly-authorized attorney, 
and is therefore included under the term "creditor," and is authorized 
to appéar and oppose the discharge of the bankrupt. There is no 
merit in the pétition for review, and it is dismissed. 
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' .LITTLH et al. T. UNITED STATHâ 

' (Circuit Court, D. Vermont. October 27, 1900.) 

CosTOMS DuTiES—BooKS— State ob Public Libraribb. 

Cotuity law library associations organlzed and maintained under Bev. 
St. Me. 1883, e. 55, Whîch provides for the organization of such associations, 
and tbat their librarles shall be kept In rooms in the court houses pro- 
vlded by tbe counties, and shall be open to ail the people of such coun- 
tles, iand to the support of which that and subséquent statutes dévote 
certain fées and fines coUected, are state institutions, and the library of 
each 18 a "state library," wlthin the meaning of paragraph 503 of the 
tarife act of 1897, which places on the freè list booUs imported solely for 
the use of state and public lib^raries. 

Customs appeal from décision of board of gênerai appraisers af- 
flnning an âSses^ment of duty on certain imported law books. 

Wilder L, Burnap, for appellants. 
James L. Martin, U. S. Atty. 

WHEELEB, District Judge. Paragraph 503 of the tariff act of 
1897 puts "books » • ♦ gpecially imported not more thaa two 
copies in àny one invoice, in good faith, « » • for the use or 
by the order of * * * any state or public library, and not for 
sale," on the free list. The appellants specially imported, through 
this collection district, two Cases of law books, for the use of the 
Aroostook County Law Library Association, of Houlton, Me., which 
the collector assessed for duty at 25 per cent, under paragraph 403. 
The appellants protested that the books were free, under paragraph 
503, and the board of gênerai appraisers afiarmed the classiflcation, 
saying: 

"In the absence of any évidence to the contrary, we must assume what is 
quite, probable,— that the library of this association is a private one, designed 
solely for the use of members of the association, and therefore could not prob- 
ably be considered as public, in any sensé of the word." 

R«v, Laws Me. c. 55, § 6, provide that, in every county where five 
or more attorneys réside, any five may procure themselves and the 
other résident attorneys to be incorporated for the purpose of estab- 
lishing a law library, the name of which shall be, "Trustées of Law 

Library in County of ;" that meetings shall be held in term 

time, at which the oldest member of the bar shall préside, and that 
they may choose a clerk, librarian, and treasurer; section 7, that the 
treasurer shall apply ail the moneys, under the direction of the 
trustées, to form a law library; and chapter 8, § 11, that every county 
treasurer shall pay to the treasurer of the law library association of 
that county ail money reçiçived from persons admitted as attorneys 
in the suprême judicial court. Other statutes hâve provided for the 
payment over of percentages of certain fines for this purpose in each 
county, not exceeding a certain sum, till the rate was made" 20 per 
cent., and the amount not to exceed $500. Laws 1893, c. 271. Evi- 
dence taken in this court, and undisputed, shows that this library 
association for whose use thèse books hâve been imported is one of 
thèse county associations, which was organized and has continued 
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under thèse laws; that the libraries are kept in rooms in the court 
houses provided by tke counties, and are open and accessible to ail 
the people of tbe counties, without restriction. Upon this évidence, 
thèse libraries seem clearly to be public. This system of county 
libraries extending throughout the state is a state system, and each 
one is, as a part of that system, a state institution, and not any the 
less so because the subject of the books of the libraries is not gên- 
erai, but is confined to law. Ail people are, by law, supposed to know 
the law; and the state of Maine appears to hâve taken thèse meas- 
ures for providing thèse libraries, as a matter of public policy, in order 
that the people of the state may, to some extent, as they will, be 
actually as well as supposedly informed as to what the law is. In 
Williams v. School District, 33 Vt. 271, the exercise of the right 
of eminent domain by a school district to acquire a site for a school 
house was objected to because it would be for the use of the inhabit- 
ants of that district only, and not of the gênerai public, and so not 
for a public use. But the several school districts of the towns were 
held to be a part of the gênerai system of public éducation, and to 
be public in their character. As the case is now presented, the dé- 
cision of the board of gênerai appraisers must be reversed, and the 
classifications of the merchandise as dutiable set aside. Décision 
reversed 



WIELAND et al. v. COLLECTOE OF PORT OF SAN FRANCISCO. 

(Circuit Court of Appeals, Nintii Circuit October 1, 1900.) 

No. 591. 

CusTOMS Ddtibs— Classification — Sardines. 

Small fisli paclied in oil in quarter tins of the slze and style deslstnated 
In paragraph 208 of the tarife act of 1894 (28 Stat. 523), and so labeled 
as to be known to the trade generally as "sardines in oil," are dutiable as 
such under that paragraph, and not under paragraph 211 as flsh in cans, 
not speeially provided for, although they are not in faet sardines, but 
sprats, and are linown among importers as "sprats in oil." 

Appeal from the CJircuit Court of the United States for the North- 
ern District of California. 

P. J. Castelhun (Lloyd & Wood, of counsel), for appellants. 
Edward J. Banning, Asst. U. S. Atty. (Frank L. Coombs, U. S. 
Atty., of counsel), for appellee. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is an appeal from the judgment 
of the circuit court (98 Ped. 99) sustaining the décision of the board 
of "United States gênerai appraisers of New York in overruling the 
protest made by appellant against the liquidation, entry, assess- 
ment, and payment of duties exacted by the collecter of the port of 
San Francisco at the rate of 2^ cents per quarter tin on imported 
sprats in oil, packed in tins, labeled "Sardines in Oil." The facts 
are: That on May 29, 1897, appellant imported from Bordeaux, 
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France, tliree lots of fish. in çnl to tke port of San Fraiicisco, under 
entriés numbered 6,247, 6,248, and 6,249. That eutry 6,247 consisted 
of 650 cases, each case containing 100 quarter tins labeled on one 
side "Fabricants de Sardines à L'huile"; tbe other, "Loquer & Oie., 
Douarnenez, France," and on one end "Poissons à L'imile." The mar- 
ket Yalue of this lot was $2,681.49. That entry No. 6,248 consisted 
of 100 cases, each containing 100 quarter tins, labeled in ail respects 
as entry No. 6,247. The maxket value of this lot was $412.54. That 
entry No. 6,249 consisted of 249 cases, each containing 100 quarter 
tins, labeled as follows: "Le Keriolec & Cie." on one side, "Sar- 
dines à L'huile" on the other; "Usine à Concameau, France," on one 
end, and on the other end "Poissons Choisis." The market value 
of this lot was |981.57. Appellee admits that the spécifie défini- 
tion of the flsh in question is "sprats in oil"; but his contention is 
that the testimony in its entirety shows that sprats put up in oil, 
packed and labeled as those in question were, are known to the 
trade as "sardines in oil," and that such commercial désignation must 
prevail. 

The court, upon the testimony, found that: 

"(5) The saia flsh In oil of ail three entriea were 'sprats In oil,' and were 
invoieed as 'sprats in oil.' (6) The said flsh iû oil were sprats, and belong 
to the same f amily of the clupeidse as do sardines. The smaller flsh of this 
family are prepared and canned in oil as are sardines, but the latter are supe- 
rior to sprats, and sell for more. (7) The flsh in the eonsignments in ques- 
tion went nnder the gênerai name of 'sardines.' " 

And upon thèse facts found as a matter of law that the imported 
merchandise was properly classifled as sardines, and is subject to 
duty at the rate of 2^ cents per quarter tin, under paragraph 208 
of the act of congress of August 27, 1894, entitled "An act to re- 
diice taxation, to provide revenue for the government, and for other 
purposes" (28 Stat. 509), and that the décision of the board of United 
States gênerai appraisers that such merchandise was subject to 
duty at such rate should be sustained. 

Appellant claims that the évidence does not sustain the finding 
of the court that the fish in question went under the gênerai name 
of "sardines"; that the court erred in deciding that the merchandise 
in question (especially invoices 6,248 and 6,249) was subject to duty 
at 2i cents per quarter tin, under paragraph 208 of the tariff act 
of 1894 (28 Stat. 523); and its contentioif is that the merchandise 
in its entirety was only subject to a duty at the rate of 20 per cent. 
ad valorem, under paragraph 211 of the same act. Thèse paragraphs 
read as follows: 

"208.— Anchovles and sardines, packed in oil or otherwise, in tin boxes 
measurlng not more than flve ihchès long, four inches wide, and three and 
one-half irtches deep, ten cents per whole box; in half boxes, measurlng not 
more than flve inehes long, four inches wlde, and one and flve-eighths inches 
deep, flve cents each; In quarter boxes, measuring not more thah four and 
three-fourths inches long, three and one-half inches wide, and one and one- 
fourth inches deep, tiiyo and one-half cents each." 

"211.— Fish in cans or packages made of tin or other material, except ancho- 
vies and sardines and flsh paclsed in any other manner, not specially enumer- 
ated or provided for in this act, twenty per centum ad valorem." 
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We are of opinion that thé findings of the court are sustained by 
the weiglit of tlie évidence, and that the conclusions of law arrived 
at are correct, and that the flsh in the invoices should be "properly" 
designated for customs duties under the gênerai name of sardines. 
It is true that appellant introduced several witnesses whose testi- 
mony tended to show that the flsh in the cans were, among im- 
porters, commercially known as "sprats in oil," and that they were 
neither bought nor sold as "sardines." On the other hand, the tes- 
timony of retail dealers is equally positive that similar consign- 
ments of fish were bought and sold by and known to the retail 
trade as "sardines." Appellant claims, upon the authority of Lamb 
V. Eobertson (0. 0.) 38 Fed. 716, Eeiss v. Magone (C. C.) 39 Fed. 105, 
108, and Hills Co. v. U. S., 39 C. C. A. 500, 99 Fed. 264, that the tes- 
timony of importers and wholesale dealers must prevail over the 
testimony of retail dealers. But in the présent case it appears that 
several of the witnesses who testifled in behalf of the appellant 
that the fish contained in the cans were not sardines, but sprats in 
oil, admitted upon cross-examination that tins of fish marked and 
labeled as the tins in the présent case were would be commercially 
known to the trade generally as "sardines in oil." The tariff laws 
are, as a gênerai rule, written in the language of commerce, rather 
than in the language of science. 

In Ee Herrman (C. C.) 52 Fed. 941, 944, it is said: 

"Some words are to be taken in thelr popular and ordinary signification, as 
they would be tinderstood by ail the world. FaiUng that, there is a well- 
known rule, reiterated over and over again, that, if words hâve a spécial mean- 
ing in trade and commerce, they are to be given that spécial meanlng when 
we flnd them in tariffl statutes. I know of no third rule that, because congress 
frames its statutes after advising wlth manufacturing experts, words should 
In some instances be given the technical meaning which the manufacturers 
give to them. * • * An article may be bought and sold by the spécifie 
name whieh indicates that précise article, and stiil a group of such articles 
may be known to trade and commerce by a commercial term, which inciudes 
them In a spécial group." 

In Schmieder v. Barney, 113 U. S. 645, 647, 5 Sup. Ct. 624, 625, 28 
L. Ed. 1130, 1131, the court said: 

"tJndoubtedly the language of tariff acts is to be construed according to 
Jts commercial signification, but It will always be imderstood to hâve the 
same meanlng in commerce that it has in the community at large, unless 
the contrary is shown. Swan v. Arthur, 103 U. S. 597, 598, 26 L. Ed. 525." 

In Twine Co. v. Worthington, 141 U. S. 468, 471, 12 Sup. Ct. 55, 
56, 35 L. Ed. 821, 823, the court said: 

"It is a cardinal rule of this court that in flxing the classification of goods 
for the payment of duties the name or désignation of the goods is to be under- 
stood in its known commercial sensé, and that their dénomination in the mar- 
ket when the law was passed will control their classification without regard to 
their scieutific désignation, the material of which they may be made, or the 
use to which they may be applied. In re Two Hundred Chests of ïea, 9 
Wheat. 430, 438, 6 L. Ed. 128; V. S. v. One Hundred and Twelve Oasks of 
Sugar, 8 Pet. 277, 8 L. Ed. 944; Eliiott v. Swartwout, 10 Pet. 137, 9 L. Ed. 
373; Curtis v. Martin, 3 How. 106, 11 L. Ed. 516; Arthur v. Morrison, 96 
V. S. 108, 24 L. Ed. 764; Swan v. Arthur, 103 U. S. 597, 26 L. Ed. 525; Schmie- 
der V. Barney, 113 V. S. 645, 5 Sup. Ct. 624, 28 U Ed. 1130; Arthur's Ex'rs 
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V. BattçrfleM, 125 U. S. 70, § Sun. Ct. 714, 31 h. J3â. 643; Robertson v. Sale 
mon, îèO U. S. 412, 9 Sîlp. dt'sœ. 82 L. Ed. 995.'' 

Numerous other authorities are cited upon this subject in a note 
to IJennison Mfg. Oo. v. U. S,, 18 C. C. A. 545 (s. c. 73 Fed. 258). 

In Meyer v, U. S, (C. G.) 8g Fed. 120, the merchandise in question 
comprised two varieties of fislj. packed in oil,and labeled, respectively, 
"Kieler Sprotten in Oil," and "Sardelles de Scandinavie." They were 
classified for duty at 2^ cents per box, under the provisions of para- 
grapb 208 of the act of 1894, for "anchovies and sardines packed in 
oil iOjquiarter boxes," and wefedaimed to be dutiable at 20 per cent, 
ad valorem, under the provisions of paragrapli 211 of said act, as 
"fisli in cases or packages made of tin, except anchovies and sardines." 
The court, after overruling the décision of the board of gênerai ap- 
praisers as to the sardelles, said: 

"The other flsh are called 'Kieler sprats.' They are probably nelther genu- 
ine sardines nor anchovies. This point, however, Is not ipaterlal. The évi- 
dence sbdws that, when plcUed and paclied In half barrels, they are commer- 
cially knfswn as 'Norweglan anchovies'; if put up in tins, and labeled 'sar- 
dines,' they are commeroially known as 'smoked sardines'; and, if labeled 
'sprats,' they are eommerclally known as 'sprats.' The évidence before the 
board snfflciently supports the flnding that thèse flsh are commercially known 
as 'smoked sardines in oil.' The whole évidence tends to show that little 
flsh of this gênerai character, when thus put up In oil in tin boxes, are com- 
mercially recognized as belonging to the gênerai class 'sardines,' although this 
partlcular species, when labeled 'sprats,' are known. as 'Kieler sprats.' The 
facts bringthe case wlthin the rule enunciated in Re Herrman, 52 Fed. 941. 
The décision of the board pf général appraisers afflrmlng the act of the col- 
leetor with référence to sprats is afflrmed." 

In the light of ail the évidence, and of the principles of law as 
ahnounced in the authoritiës we hâve cited, our conclusion is that 
the judgment ojf the circuit court is correct, and should be aflarmed, 
with costs. It is so ordered. 



SALLA et al,: V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 1, 1900.) 

No. 60O. 

PosT Office — Conspiracy to Obstruot Passage op Mails — Eléments of 
Offense. 

An Indictment charging défendants with conspiring "to unlawfully, 
willfully, maliciously, and knowingly" delay and obstruct, etc., the pas- 
sage of a rallway car and train, "which said rallway car and train were 
then and there carrying and transporting the mails of the United States," 
is insufflcientto. charge a conspiracy to violate Eev. St. § 3995, by "know- 
ingly and willfully" obstructing the passage of the mails, since it fails 
to charge that défendants knew that said car and train were carrying 
the mails, wlthout which there could be no conspiracy to violate the 
statute. 

In Error to the District Court of the United States for the District 
of Idaho. 

The plaintiffs in error seek to revlew the judgment of the district court of 
the United States for the district of Idaho in a case in which they were con- 
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vleted of a conspiracy to commit an offense against the United States. The 
facts on which the indictment was based are the followlng: On April 29, 
1899, the Northern Pacific Railway train was boarded by a large number of 
armed men at différent points between the towns of Burke and Wallace. 
When the train reached Wallace some of thèse men compelled the engiueer 
to run hls train over the traelî of the Oregon Kailroad & Navigation Com- 
pany to Wardner Junction, a place about 12 miles west of Wallace. They then 
proceeded to the mill of the Bunker Hill & Sullivan Mining & Concentrating 
Company, near Wardner Junction, and destroyed it by the use of dynamite, 
after which they dispersed, and returned on the train towards Wallace and the 
points from which they had corne. There were three counts to the indictment, 
but on the trial, at the conclusion of the évidence, the second and third counts 
were ordered dlsmlssed. The indictment In the first count charged that the 
plaintiffs in error dld "unlawfuUy, vrickedly, and maliciously confederate and 
conspire together to commit an offense against the United States; that Is to 
say, to unlawfuUy, willfuUy, maliciously, and knowingly delay, prevent, ob- 
struct, and retard the movement and passage of a certain railway car and train 
over the Unes and tracks of the Northern Pacific Railway Company, by the 
said Northern Pacific RaUway Company, the said Northern Pacific Railway 
Company then and there being engaged in the business of a common carrier 
of the mails of the United States, which said railway car and train were 
then and there carrying and transportlng the mails of the United States." 
The indictment then proceeded to charge the commission of an overt act in 
pursuance of said conspiracy. The plaintiffs in error demurred to the indict- 
ment, and, after verdict thereon, moved In arrest of judgment, upon the 
ground that the facts stated in said count of the indictment do not constitute 
a publie offense. 

Beddy, Campbell & Metson, for plaintiffs in error. 
R. V. Cozier, for the United States. 

Before GILBEET, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

We think that on the authority of U. S. v. Carll, 105 U. S. 611, 26 
L. Ed. 1135, and Pettibone v. U. S., 148 U. S. 197, 13 Sup. Ct. 542, 
37 L. Ed. 419, the indictment is insufûcient to sustain the judgment. 
In U. S. V. Carll the indictment was found under section 5431 of 
the Revised Statutes, which denounces a penalty against "every per- 
son who, with intent to defraud, passes, utters, publishes, or sells, 
* * * any falsely-made, forged, counterfeited, or altered obliga- 
tion, or other security of the United States." The indictment char- 
ged that the défendant "feloniously, and with intent to defraud the 
Bank of the Metropolis, • * * did pass, utter, and publish upon 
and to the said Bank of the Metropolis a falsely-made, forged, coun- 
terfeited, and altered obligation and security of the United States." 
It was held that the indictment was insufQcient, even after verdict, 
for the reason that it did not allège that the défendant knew the 
obligation to be false, forged, or counterfeited. In delivering the 
opinion of the court, Mr. Justice Gray said: 

"In an indictment upon a statute, it Is not sufflcient to set forth the offense 
in the words of the statute, unless those words of themselves fully, directly, 
and expressly, wlthout any uncertainty or ambiguity, set forth aU the élé- 
ments necessary to constitute the olïense intended to be punished. * * * 
The language of the statute on which this indictment Is founded includes the 
case of every person who, with intent to defraud, utters any forged obligation 
of the United States. But the offense at which it is aimed is simUar to the 
104 F.— 35 
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«pmoiï'ïaw offenaff dî'titt^ttfe a forgea or counterfeit blll. In thls case, aa 
m tbat, knowledge tMt thé |Éstriiment la fotged and connterfelted Is essential 
tô make ont tïie crimfe; tod an uttering, with Intent to defraud, of an Instru- 
lilént in f act oountertelt, bût supposed by tHe défendant to be genuine, thougli 
withln the words of the ôtatute, -would not be wlthin Its meaning and object." 

In Pettibone Ti U. 8. the défendants were indicted, under section 
544:0' of the Éevised Statutes, for conspiring to commit an offense 
against the United States by violating section 5399, Whieh provides 
as follows: 

"Bvéry i)erson who comjptiy, or by threats or force, endeavors to Influence, 
intlmi^Éte, or Impede any wltness, or offlcer In any court of the United States, 
in théldlBcharge of his dnty, of'corruptly, or by threats or force, obstructs or 
impëdes, or endeavors to obstrnct or impéde, the due administration of ï<.stice 
therelri, shall be punished by â,fine ot not more than flve hiadred dollars, or 
by linijrlBonnient not more than three months, or both." 

The iiidictment in that case allegèd that the défendants unlaw- 
fuUy, wîllfully, and felonîonsly conspired, combined, and agreed to 
commit an offense against the United States, to wit, "to corruptly, 
and by force and threats, obstruct and impede the due administration 
of justice in the aforesaid United States circuit court for the Ninth 
judicial circuit, district of Idajio," by unlawfully, willfully, and 
feloniousiy, by force and violence and threats of violence, intimidat- 
ing and compelling the employés of the Bunker Hill & Sullivan Min- 
ing & Concentrating Company to cfease and abandon work in and 
upon the mines of said company and^ ôther property, which was al- 
legèd to tie in violation vt the terms of the injunction whlch had 
been issued from said circuit court of the United States for the dis- 
trict of Idaho, and directed tothe plaintiffs in error. The court said: 

"The construction that applles to the flrst branch of section 5399 must be 
applied to the second, and, If It were essential that the person accused should 
know that the wltness or ofllcer was a wltness or offlcer in order to conviction 
àt the charge of influencing, làtlmldatlng, or Impeding such wltness or offlcer 
in: the discharge of his duty, so it must be necessary for the accused to hâve 
knowledge or notice or Inf oriqation of the pendency of proceedings in the 
tJnited States court, or the prbgress of the administration of justice therein, 
before he can be found guilty of obstruetlng or impeding, or endeavoring to 
obstruct or Impede, the same. • * * It seems clear that an indictment 
against a person for corruptly,. or by thrçats or force, endeavoring to influence, 
Intimldate, or Impede a witness or offlcer in a court of the United States in the 
discharge of his duty, must charge knowledge or notice, or set out facts that 
show knowledge or notice, on thé part of the accused that the witness or offl^ 
cer Was such. And the reason Is no less strong for holding that a person Is 
not sufficlently charged with obstruetlng or Impeding the due administration 
©{justice la a court unless it appears that he knew, or had notice, that justice 
w^s being administered In such court." 

The language so quoted from the Pettibone Case fully answers 
the question which is propounded in the présent case. The indict- 
ment hère charges a conspiracy to commit an offense against the 
United States by conspiring together to unlawfully prevent, delay, 
and obstruct a certain railway car and train which carried the mails 
of the United States, jt does not charge that the conspiracy had 
for its purpose to knowingly obstruct the mails. If it had so charged, 
the word "knowingly" might be said to hâve implied an imputation 
of knowledge that the United States mails were upon the traiû- 
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The word "knowingly," as used in the indictment, refers only to tke 
action of the défendants in delaying the passage of the certain rail- 
way car and train. It is alleged that they willfully and Icnowingly 
delayed and obstructed the movement of the train. While it is true 
that the laws make the railways of the United States postal roads 
for carrying the mail, and a large number of passenger trains are 
engaged in carrying the mail, it is nevertheless true that many pas- 
senger trains do not carry the mail. The défendants in this case are 
not charged with the overt act of obsitructing the passage of the mails 
or a carrier of the mails, but with a conspiracy. It is the confédéra- 
tion and conspiracy to commit an offense against the United States 
that they are called upon to answer for. As charged in the indict- 
ment, the conspiracy is declared to hâve had for its purpose to know- 
ingly hinder and delay the movement and passage of a certain rail- 
way car and train, which car it is subsequently alleged carried the 
mails of the United States. It is no offense against the United 
States to hinder and delay the passage of a railway car, and conse- 
quently it is no offense to conspire or confederate for that purpose. 
Such an offense must be dealt with under the laws of the state. 
The conspiracy, as charged in the indictment, lacks an essential in- 
grédient to an offense against the United States, to wit, that the 
défendants knew that the mails of the United States were carried 
upon the train which they conspired to obstruct. It may be that 
they ail had such knowledge, or that the facts and circumstances 
shown in the évidence were sufflcient to charge them with such knowl- 
edge, but that does not dispense with the necessity of setting forth 
in the indictment ail the éléments of the wrongful act which they 
conspired to commit. Says Hawkins (book 2, c. 25, § 60) : "In an in- 
dictment nothing material shall be tsîken by intendment or implica- 
tion." The authorities above cited sustain the proposition that an 
indictment for a conspiracy to commit an offense against the United 
States must charge every élément of the offense as fully as if the in- 
dictment were for its perpétration. The analogy between the indict- 
ment in this case and that in the Pettibone Case is complète. In 
the Pettibone Case the indictment was held fatally defective for its 
failure to allège that the défendants knew of the pendency of pro- 
ceédings in the court and the issuance of the injunction. Without 
the knowledge that justice was being administered in the court, it 
was ruled that the défendants could not be charged with conspiring 
corruptly, or by force or threats, to obstruct or impede, or to en- 
deavor to obstruct or impede, its due administration. The judgment 
is reversed, and the cause remanded, with instructions to auash the 
indictment and discharge the défendants. 
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ALLAN B. wmsIiBY CO. v. 10 WA SOAP CO. et aL 

(arcult Court, S. D. lowa, E. D. September 29, 1900.) 

No. 231. 

1. Un^AIB C0MPETf*I01î— SiMItAKITT OF BTaME. 

Compiainant' and Its pjedecessor In Interest had for many yeara manu» 
iactured and sold a soap under the name of "Old Country Soap," which 
was used as a trade-mark. Défendant commenced the manufacture and 
sale of a soap under the name of "Our Oountry Soap." The boxes in 
whiCh défendant shipped Its soap and the wrappers around the bars were 
dlSslmilar from complainants In the prlnted matter thereon and in the 
cplor of the lettering, and each, as well as the bars themselves, eontained 
defendant's name and address, whlçh did not resemble complainant' s. 
The bars of each party> whlle similar in color and gênerai appearance to 
those of the other, had stamped upon one side the name of the soap, and 
on the other the name of the maker. Meld, that the mère simllarity of 
nan^e, in view of the other facts, was not sufflcient to constitute unfair 
compétition, it not appearing to be such as to decelve a buyer of ordi- 
nary intelligence and observation Into buying defendant's soap for that of 
complainant. i 

8. Tkade-Names— Protection in EQUitï — Use for Puhpose dp Deceit. 

A complainant using thie name of "Old Country Soap" on a soap manu- 
factured in the United States for the purpose of inducing persons who 
came to this country from Europe to belleve such soap was made in the 
"old country," is not entitled to protection In the use of such name as 
a trade-name by a court of equlty. 

In Equity. Suit for inf riiigement of trade-mark and unfair compéti- 
tion. On motion for preliûiinary injunction. 

Taylor E. Brown, f or plaintiff. 
W. E. Ëlake, for défendants. 

McPHEKfeON, Districi Jiidge. TMs is an application for a tempo- 
rary injunction, and come^ to this court by reason of diverse citizen- 
ship and, the amount involyed. Complainant shows that it is engagea 
in the manufacture of lauaidry soap. at Chicago, Dl., and that it is the 
successor in business to one AUan B. Wrisley, who established bis 
business in Chicago in 1S62, and that more than 20 years ago he 
adopted, as a trade-mark for his laundry soap the word symbol "Old 
Country," and that plaintiff corporation is still engaged in that busi- 
ness, and uses said trade-mark. It f i^rther allèges that said soap is of 
gpod quality, and bas a splendid réputation as such, and is in great 
demand. 'The plaintiff further allège^ that it bas complied with the 
stàtutes of the United States pertaining to trade-marks, and that its 
rights are covered by certiflcate No. 29,285, of date December 8, 1896, 
and complains that défendant is not only infringing upon its rights in 
the manufacture and sale of the soap, but that défendant is guilty of 
unfair compétition: 

The pleadings and the évidence, including exhibits, show that plain- 
tiff and its predecessor, Mr. Wrisley, bave been manufactnring and 

1 Unfair compétition, see notes to Scheuer v. Muller, 20 G. O. A. 165; Lare 
V. Harper & Bros., 30 C. G. A. 376. 
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selling said soap in 'Chicago for more than 20 years, and that said soap 
bas acquired the name of "Old Country Soap," sometimes "Country 
Soap," and sometimes "Old C Soap," and that défendant is manufac- 
turing and selling, and has been since some time in the year 1898, a 
soap ealled "Our Country Soap." 

It would be académie, and a display of assumed leaming, to quote 
from many of the authorities. I content myself by referring to but 
one or two cases. Pittsburg Crushed Steel Co. v. Diamond Steel Co., 
61 U. S. App. 22, 89 Fed. 706, 32 C. G. A. 324. 

This case is by the circuit court of appeals from tbis circuit. The 
rule, as stated in that case by Judge Sanborn, is not only a clear state- 
ment of the rule as found in the many cases with which the books 
abound, but, of course, is binding on this court. It is there said : 

"Every suit of this cliaracter is founded on the fact that the action, or pro- 
posed action, of the défendant has deceived, or is calculated to deceive, ordi- 
nary purchasers buying with usual care, se that they hâve purchased, or wlll 
probably purchase, the goods of the défendant under the mistaken belief that 
they are those of the complainant, to the serions damage of the latter. The 
déception, or probable déception, of the ordinary purchaser to such an extent 
that he buys, or probably will buy, the property of one manufacturer or vendor 
Jn the belief that it is that of another, is a sine qua non of the maintenance of 
Buch a suit, becaiise every one has the undoubted right to sell his own goods 
or goods of his own manufacture as such, however much such sales may 
diminish or injure the business of his eompetitors." 

And much more of like import is found in the opinion in that case. 
The foregoing is a correct statement of the rule. One person shall not 
be allowed to go out in channels of trade, and represent himself to 
be the person of the complainant, and on the réputation of complain- 
ant sell his (defendant's) goods. And it is equally unfair, and as much 
a wrong, for a défendant, by the adoption of symbols, labels, wrap- 
pers, packages, and names, to go out into the channels of trade, and 
lead consumers to believe that his goods are the goods of complainant. 
But, short of this, the man ârst in business or manufacturing cannot 
stifle ail other trade, and control the entire market. 

There is nothing more in the law of infringement of trade-marks or 
unfair compétition as applicable to this case. Believing the foregoing 
to be the law, nothing remains but to apply the facts of the case to 
the law. 

Both parties shipped their soap, from their respective places of 
manufacture, to the trade, in pine boxes of about the same size. On 
complainant's boxes are the words, "Allan B. Wrisley Old Country 
Soap. 479, 481, 483 Pifth Ave., Chicago," which words are in large 
blue lettering. 

Defendant's boxes are marked on one side, in large black letters, 
"Our Country's Soap, Manufactured by lowa Soap Co." On the other 
Bide, in red letters, is a guaranty, and then "lowa Soap Co., Burling- 
ton, la." 

The bars of soap in each case are supposed to be one pound, and are 
of about the same size. Plaintiff's bar of soap is marked "Allan B. 
Wrisley, Chicago," in letters eut in the soap on a smooth surface on 
the bar. On the other side "Old Country Soap" lettered in the same 
way. 
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Defèndant's soap is lettered on one side "Our Country Soap," and on 
the otlier ^lowa 'Soap Go., Burlington, lowa." The said lettering on 
both sides is in a panel eut ont of tke soap. 

Plaintiff's wrapper around each. bar of soap bas in large blue letter- 
ing as foUows: "Allan B. Wrisley's (Trade-Mark) Old Country Soap. 
Allan B. Wrisley." His address or place of manufacture is not given 
on the wrapper. 

Defèndant's wrapper, on one side, in large red letters on a blue fleld, 
in part of an American eagle, is "Our Country's Soap." On the other 
side, "lôwa Soap Cîo., Manufacturera, Burlington, lowa." Also a lot 
of blue stars. 

The soap of each party is yellow, defèndant's being a deep yellow 
and plaintiff's a light yellow; but the bar soap of plaintiff in évi- 
dence is apparently an old one, and I suspect that in bars each of the 
same âge they would be more alike in color, and yet this is mère sur- 
mise. Such is a description of the boxes in which the soap is shipped, 
the wrapper s around the soap, and the soap itself, and the lettering 
both on the bars of soap and on the wrappers and on the boxes. 

Plaintiff's soap is called "Old Country Soap"j defèndant's soap is 
called "Our Country's Soap." Plaintiff has been in the business of 
manufacturing and selling "Old Country Soap" for a time long prior 
to the time défendant commenced to manufacture and sell its soap. 

So the question of fact is, Avould a person of ordinary intelligence be 
misled into buying défendant'» soap when wanting the soap of plain- 
tiff? 

The affidavits show that in a few isolated cases parties hâve asked 
for plaintiff's soap, and hâve received defèndant's. But the affidavits 
show that thèse were few in number, and in most of the instances, in 
my opinion, were bought by parties seeking évidence for this case, 
and by parties who were playing détective, and not the legitimate re- 
suit of actual trade. The affidavits are very unsatisfactory as to thèse 
isolated cases, but my judgment is that neith«^r from the sight, nor 
from the sound of the names, of the soap could any person of ordinary 
intelligence be misled into buying the one, supposing he was buying 
the other soap. 

Justice Brewer covers this matter in a case in the circuit court of 
appeals from this circuit so much better than I can that I refer to 
what he says. Lorillard Co. v. Peper, 57 U. S. App. 565, 86 Fed. 956, 
30 C. G. A. 496, 

This was a contention over tobacco packages. The plaintiff's to- 
bacco was called "Tube Eose"; defèndant's tobacco was called "True 
Smoke." Both packages were alike in form. The labels on each 
were made of red and blue lettering, but the lettering was différent in 
size. But both plaintiff's and defèndant's packages contained the two 
following sentences: "Notice. The manufacturer ol this tobacco has 
compliedwith ail requirements of law," and "Every person is cautioned 
under the penalties of law not to use this package for tobacco again." 
Thèse two sentences in one case were in blue lettering and the other 
a dull yellow. 

Justice Brewer, in writing the opinion, among other things, said: 
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"The question is ^hether, taking defendant's package and label as a whole, 
It so far copies or resembles plaintiff's package and label that a person of ordi- 
nary intelligence would be misled into buying the one supposlng be was buying 
tbe other. Tbe elaborate descriptions of the points of resemblance or those 
of différence are, taken by themselves alone, always unsatisfactory. The eye 
at a glanée takes in the whole of one exhibit and the whole of another, and the 
comparison thus made of the two is the surest and the only satisfaetory way 
of satisfying the judgment as to the existence of the alleged deceptlve imita- 
tion. * * * No one who is looking for Lorillard's tobacco could for a mo- 
ment be decelved Into believing that this was that tobacco, There is no simi- 
larity between the names. Nelther the number of syllables nor the number 
of letters is the same, and there Is only one letter in the two names alike. The 
other principal mode of identification is the name under which the article 
passes, and herein the différence between the two names, although perhaps 
net so pronounced, Is still marked and obvions. 'Tube Rose' and 'True Smoke,' 
when spoken, do not sound alike, and do not suggest the same idea; and 
while, considering the number of letters and the letters themselves, there 
is more of similarity than between the names of the manufaeturers, yet the 
contrast between the two is apparent at a glance. • » « Summing it ail 
up, while there are certain minor points of resemblance which hâve been 
forcibly urged upon our attention by counsel for the plaintifC, yet, looking at 
the two packages with thelr labels, it appears it is clear that they are so es- 
sentially différent that no one of ordinary intelligence desiring to buy the 
one kind of tobacco would be misled into buying a package of the other." 

Wten speaking of the évidence that tended to show that some 
parties had made purchases of defendant's tobacco believing it plain- 
tiff's, and that some witness had testified to such sales, Justice Brewer 

said : 

"We cannot surrender our own judgment In this matter because others may 
be of a différent opinion, or because it happens in isolated instances that some 
person was so careless as not to detect the différence. It may well be that, 
where many sales were made, some individuals, not particularly attentive, 
may bave purchased the defendant's supposing they were purchasing the plain- 
tiff's package. Such tbùigs will happen in the ordinary course of business, no 
matter how great the différences; and the fact that they hâve happened, 
while it is not to be ignored, is not to outweigh the évidence which cornes f rom 
a Personal inspection of the packages and labels." 

I cannot understand how any one could be misled or deceived into 
buying defendant's soap believing he was getting that of plaintifE. A 
child who could not read would readily discern the différence, not 
only as to the box for shipment, but the wrappers around the soap, and 
the soap itself ; and, if the child wanted the one soap, he could not be 
easily deceived into buying the other. In my opinion, there is no such 
resemblance either in box or in wrapper, or in the soap, or in name, as 
to deceive a child, to say nothing of a person of ordinary intelligence, — 
the test urged by Justice Brewer. 

There is another matter that ought, in my opinion, to defeat the 
right of plaintifl to the injunction herein. 

The plaintiff corporation, in order to confer jurisdiction upon this 
court, allèges that it is a citizen of the state of Illinois. 

It could do this only upon the conclusive presumption of law that 
every stockholder is a citizen of Illinois. It was admitted in the 
argument by counsel for complainant that Allan B. Wrisley is an 
American citizen, residing at Chicago, 111., and that the corporation 
comes before the court with a soap by the name of "Old Country Soap." 
I hâve no doubt whatever that the purpose of plaintiff is to make the 



652 104 FffiDBSAJU RQIPORTBS. , 

people in a German community teliève that its soap Is manofactured 
in Çterjuiony, or at least from a reëipe confiné *rom tMt country; and 
in an îmgîiffll cpmmtinity tHat 'iï}§ a é<)^p manufactarb4 in England, 
or at least from a recipecomwgfronî England; and ^o on in ail 
othet communities having a fotéign population. . One of plaintifFs 
advértîsements, used in the argamént by consent of parties, tends to 
show ttiat such is plaintiff's parpose, and yet the fact i^ that plaintiff'a 
Boap ]» made in Ôiicago^ ïiî., and is mahiafactured hy an Illinois cor- 
poration, as successor of Mr. Wrisley, an American citizen. 

The long and short of this matter is that complainant cornes into 
court upon proof that tends tO ShOw thàt it is practicing a déception, 
and bas been for years. On défendant's box, and on déîendant's wrap- 
pers, aod on defendant'a soap the fact is made known that the soap 
is mànnfactured at Buplington; lowa, andthe very name indicates that 
thë sbâp is Aitiérican ;poap. 

Plàintiff does not corne into court with the right to maintain ita 
action in thus practicing this déception. 

So I flnd and cônclude that there ia no' such siinilarity, either in the 
ûaine or âppearance (tf the soap, or appearânce of the wrappera, or ap- 
pearance of the boxes, as to warrant the conclusion that plaintiff's 
trade-mark has been infringed upon, or that défendant is guilty of 
unfair compétition. 

And for both reasons hereinbefore set forth the plàintiff should 
not hâve a temporary writ of injunction, and the same is denied. 



KATIOIÎAL POLDING BOX & PAPBK 00. T. ROBÉRTSON et aL 

(Ctrcult Court of Âppeals, Second Circuit October 24, 1900.) 

Np. 41. 

Patents — Appbal trom Ordkb GKANTrao Pbbliminart Injtjnction— Effect 
ov Expiration of Patent. 

A prelimlnary Injunction agalnst the Infringement of a patent ter- 
minâtes wltli the expiration of the patent by limitation, and an appeal 
from the order grantlng such Injunction, pending and undetermined at 
the time of Bucb expiration, wlll be dlsmissed. 

Appeal fïpm the Circuit Court of the United States for the Dis- 
trict of Cohnecticut. 

Walter D. Edmonds and Philip C. Peqk, for the motion. 

Before LACOMBE and SHIPMAN, Circuit Judgea. 

PEE OUEIAM. This is a motion to dismiss an appeal taken from 
an order enjoining défendants pendente lite in a suit for infringing 
letters patent. The ground of the application is that the patent in 
suit expired by limitatiop, October 9, )1900. Precisely the same point 
was raised in the circuit court of appeals for the First circuit. 
Oamewell Fire-Alarm Tel. Co. t. Municipal Signal Co., 9 0. O. A. 
450, 61 Ped. 208. That court held that, in view of the expiration of 
the patent, the interlocutory injunction appealed from terminated, 
and that there was therefore "nothing reinaining for a judgment of 
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this court to act upon. In this condition of the cause the court 
will no furtbier consider wlietlier the injunction was or was not prop- 
erly granted, but will dismiss the appeal." In this expression of 
opinion we entirely concur. The motion is granted. 
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(Circuit Court of Appeals, Nlnth Cireult. October 1, 1900.) 

No. 596. 

Patents — Suit by Licbnbbb for Infeisgbment — Parties. 

Tbe grant by a patentée of an exclusiTe license to sell the patented 
article In a specifled territory carrles with It the implied authorlty to 
join him, even against his -will, as a party plaintlft in suits against in- 
fringers, and such right wlU not be defeated merely by a claim of the 
patentée that the license has been reroked for a violation of its condi- 
tions, nor by the fact that he has granted a second license to the de- 
fendant, and is, therefore, Interested adversely to his co-plaintiff, where, 
by reason of his nonresidence, he cannot be served with process as a 
défendant; since he Is an indispensable party, and the court has power 
to arrange the parties as thelr interests demand, and decree such relief 
as may be appropriate between ail the parties. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Calif ornia. 

The appeal In this case is talien from a final order and decree dismissing 
the suit as to one of the parties complainant. The Exeelsior Wooden-Plpe 
Company, claiming to be the Hcensee of patent rights granted to It by Charles 
P. Allen, the Inventer and patentée of an improvement relating to wooden 
pipes, joined the said Charles P. Allen as a co-complainant in a suit against 
the Pacific Construction Company, claiming that the latter had Infringed the 
rights so eonveyed to the licensee. The bill alleged that the said Charles 
P. Allen, by an instrument in writing of date December 20, 1892, granted 
unto the Exeelsior Eedwood Company, a corporation, its successors and as- 
signs, the exclusive right, license, and privilège within Northern California 
and other states and territorles of manufacturing and selling wooden pipe 
under and in accordance with the letters patent to the fuU end of the term 
thereof, and that thereafter the Exeelsior Redwood Company, with the wrltten 
consent of said patentée, transferred to the appellant the said exclusive li- 
cense. Charles P. Allen moved to dismiss the suit as to him for the reason 
that it was brought by the Exeelsior Wooden-Pipe Company, and that he 
was made a party complainant without his Isnowledge or consent, and that 
the license by virtue of which the Exeelsior Wooden-Pipe Company manu- 
factured and sold pipe under said patent had been revolîed prior to the com- 
mencement of the suit. The motion was supported by the affldavit of said 
Allen, In which he admitted the exécution of the license, but deposed that the 
license by Its terms provided that upon the breaeh of certain conditions 
therein eontained It shonld be at once revoked; and that the said Exeelsior 
Wooden-Pipe Company, ever since the granting of the said license, had re- 
peatedly and contlnuously violated the said conditions; and that the contract 
"is now, and has been for a long time, revolîed, and nuU and void." There 
was filed, also, the aflidavit of one of the offlcers of the Pacific Construction 
Company, the défendant in the suit, stating that the said défendant Allen 
had, about a year prior to the suit, granted to the défendant a license to 
manufacture wooden pipe, and had stated to it that the license granted to 
the complainant was null and void, and had ceased to exist. Affiant al- 
leged that, in order to détermine the validity of the license which was claim- 
ftd by the complainant, it was necessary that the said Allen be made a 



,554 .7:t '.. lj04;JpRB!BAI..appOÇTJBa ,-i;,7;i 

party (îfflEenaa»t.Jta, said suit, ap4 prayed that hé fce made such défendant. 
"Oï>&dslng 'thèse ttffliaavlts was ttie àfBdafIt of the managei? ôf :: thè Bieçlslor 
Wooiden-Pipe Oôiiiiaiiy denying ihât the said corporation hàà vlolated the 
conditions o( the Ilcense whlch had been granted to It, and denylng that 
tl^e Ilcense was rçyoked. Upon thèse afiadavlts the court sustained the mo- 
tion to dlsmiss as to the complalnant Allen. 

William F. Booth and N. A. Acker, for appellant. 
Frank H. Gould, for appellees. 

Before GULBÉR't' and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Jàdge. 

GILBERT, Circuit Judge, af ter stating the case as above, delivered 
the op|in|op of the cQuîrt;. 

33ie questions which are involved in this case were fuUy considered 
by this court in the case of Brush Electric Co. v. Califomla Electric 
Light Oo;, 3 0. C. A, 368, 52 Ped. 945, ip whlch it was held that the 
grantijy the owner 6f a pateht of an exclusive license to sell the pat- 
ented article in a specified territory carries witit it the implied au- 
thority to join the patentée, even against his will, as a party plaintiff 
in suits against infringers. It is unnecessary to reconsider the 
grounds ùpon which that conclusion yfa» reached. It is contended 
that a différent question is hère presented from the fact that the 
patentée bas denied the existence of the license to his co-complainant, 
and bas granted a license to the défendant; It is said that thereby 
he bas assumed a position which is antagonistic to that of his co- 
complainant, necessitating the dismissal of the bill as to him, and 
justifyiûg his joinder aâ a défendant, if the complainant bas a cause 
of suit f or infrîngement. We flnd no material différence between the 
fàcts of thé two cases., In the former c^se the Brush Electric Com- 
pany sustained the same relation to thè patent that Charles P. Allen 
does in the présent case. The Electric Improvement Company in 
San José was sued for infringement by the California Electric Light 
Company, which claimed to bave a license from the Brush Electric 
Conipany, the owner of the patent; and the latter corporation was 
joined as a party complainant. It moved that it be dismissed from 
the suit upon the ground that the suit was brought without its knowl- 
édgé or consent, and against its will, and in violation of its right as 
owner of thé patent, claiming that the license was forfeited by rea- 
son of the attempt of the licensee to subdivide the same. In that 
casey as in the case at bar, ihe licensor was a nonresident of the state 
in which the suit was begun, and for want of service could not bave 
been made a party défendant. It is urged, however, that the facts 
^own in the defendant's affidavit on the motion to dismiss in the 
présent case would bave justifled an allégation in the bill that Allen, 
thè patentée, was a joint infringer with the défendant, provided the 
cotoplainant's license still subsisted; and that under the authorîty 
,o{ làttlefleld v. Perry, 21 Wall. 205, 22 L. Ed. 577, the patentée could 
hâve been joined in the suit only as a défendant. In the case referred 
to, the court remarked: 

"Hère, however, the patentée Is the Infringer, and, as he cannot sue him- 
self, the licensee Is powerless, so far as the courts of the United States are con- 
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cerned, unless hé can sue in hls own namé. A court of equlty looks to sub- 
stance, rather than form. When It lias jurisdiction of parties, It grants the 
appropriate relief, without regard to whether they corne as plaintifl or de- 
fendant." 

It may be conceded in the présent case that upon the assumption 
that the statements contained in the defendant's affidavit are true 
the patentée might hâve been joined as a party défendant, but thjs 
does not meet the proposition that in the case as made upon the bill 
the patentée was a proper party complainant, and that upon the 
showing made on the motion and the affldavits the court should not 
hâve dismissed the suit as to him. It was admitted in the affldavits 
that the license which the complainant set f orth in the bill had been 
executed. It was alleged, it is true, that the license was coupled 
with conditions, that the conditions had been violated, and the 
license revoked; but the nature of the conditions was not set forth, 
nor was it alleged in what way they had been violated, or how a for- 
feiture was incurred or revocation was made. It was not stated 
that a court had decreed a forfeiture. It was not even asserted that 
the complainant had been notifled of such forfeiture or révocation. 
So far as the court was advised of the f acts by the afQdavits , revoca- 
tion existed only in the mind of the patentée, and was but the asser- 
tion of his own construction of his rights in the premises. Shall a 
court of equity, upon such a showing, prejudge the rights of the com- 
plainant in a bill of equity, and dismiss his suit? To dismiss in this 
case as to the patentée is to dismiss from the suit an indispensable 
party. It résulta in the dismissal of the bill, since the patentée, a 
nonresident of the territorial jurisdiction of the court, cannot be 
served with process as a défendant. That the patentée is in such a 
suit an indispensable party is held in Gayler v. Wilder, 10 How. 477, 
13 L. Ed. 504, and Waterman v. Mackenzie, 138 U. S. 252, 11 Sup. Ct, 
334, 34 L. Ed. 923. In the latter case the court said: ' 

"In equity, as at law, when the transfer amounts to a license only, the title 
remains In the owner of the patent; and suit must be brought In his name, 
and never in the name of the lieensee alone, unless that is necessary to 
prevent an absolute failure of justice,— as where the patentée Is the infringer, 
and cannot sue himself." 

We entertain no doubt that the court should hâve retained jurisdic- 
tion of the suit as it was presented. When he granted the license 
to the appellant, the patentée granted the implied authority to use 
his name as a complainant in any suit necessary to protect the rights 
of the lieensee. It has not been shown that the license so granted is 
not now in full force and effect. The resuit arrived at by the court 
was not based upon a plea in abatement, and upon évidence taken to 
détermine the question of the existence of a license, but was reached 
upon the ex parte statement of the patentée himself, alleging as a 
conclusion of law that the license for breach of its conditions had 
been revoked. 

Nor is a court of equity devested of ita power to decree appropriate 
and final relief from the fact, if it be a fact, that the patentée has 
conspired with the défendant to infringe the rights of the lieensee. 
If his attitude towards his co-complainant is antagonistic, it does not 
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follow that he mast be dismissed from the suit, The former prac- 
tice of courts of Chaûcéry which requïTed the dismissal of a bill in case 
of the joinder of coiuplàinants whosè interests were antagonistic has 
given place to a more équitable procédure, which recognizes the 
power of the court to so arrange the parties to the suit as their inter- 
ests demand, to make a complainanf a défendant, and to decree relief 
to ail parties before it, whether they appear as complainants or de- 
lendaiots, so long as they are ail the necéssary parties to the contro- 
versy. Boughton v. Allen, 11 Paige, 321; Osgood v. ï^anklin, 2 
Johns. Ch. 1; Bowen v. Idley, 1 Edw. Oh. 148; Le Fort v. Delafleld, 
3 Edw. Ch. 32; Parkman's Adm'r v. Aicardi, 34 Ala. 398; Suydam 
V, Dequindre, Har. (Mich.) 347; U. S. T. Union Pac. K. Co., 98 U. S. 
569, 25 L. Ed. 143. In the case last cited the court said: 

"It Is no objection to granting such relief that the company Is a défendant, 
for by the flexlbillty of chaneery practice a person whose Interests In the 
subject of litlgation are on the same slde wlth the complainant may be made 
a défendant" 

In 1 Daniell, Ch. Prac. (5th Ed.) 235, it is said: 

"The conséquences of a misjoinder of plalntlfiCs such as above considered 
are no longer the same as formerly, for then the blll -would bave been dls- 
missed, whereas now the court Is empoivered to grant such relief as the clr- 
cumstances of the case requlre, to direct such amendments as It shall see 
fit, and to treat any of thé plalntlfifs as défendants." 

We think there can be no question that, if at any time during the 
progress of the cause it had appeared that the patentée sustained 
a relation to the controversy such as to require that he be treated 
as a défendant, the court had the power to deal with him as such, 
and to mold the final decree so as to détermine the rights of ail 
the parties: to the controversy. The decree is reversed, and the 
cause remanded for further proceedings not inconsistent with the 
f oregoing views. 



JONES SPECIAL MACH. CO. v. PfîNTTTCKET VARIABLE STITCH 
SEWINGf-MACH. 00. 

(Circuit Court of Appeals, First Circuit October 17, 1900.) 

No. 289. 

Patents — iNrHiKGBMBNT— Sbwino Machines. 

The Woodward pateht, Nb. 354,499, for a sewlng, machine, describes a 
machine the bnly novel feature of wïilch is the càmbination of a univer- 
sally moTable work feeder wlth an aufbmatlc thread holding and releasing 
device, both of which devlces, used sépara tely, were old, and, if the 
comblnatlon of the patent.be conceded Invention, thedaims are entltled 
only to a, nairow construction, and mUst be restricted to the précise con- 
struction des(irlbed. As so llmlted, clalms 4 and 6 of the patent held not 
infrlngéd; . 

Appeal from the Circuit Court of the United States for the District 
of Maine. . 

George G, G-, Coale, for appellant. 
William Quinby, for appellee. 
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Before COLT, Circuit Judge, and ALDRICH and BROWN, District 
Judges. 

BEOWlîT, District Judge. The patent in suit is No. 354,499, dated 
December 14, 1886, issued to the appellee, as assignée of Woodward, 
for a sewing machine. The questions in the circuit court were of the 
falidity of the patent, and of infringement, and were decided in favor 
of the complainant below. 93 Fed. 669. We will use the words "com- 
plainant" and "défendant" to signify the relation of the parties to 
the original proceeding in the circuit court. 

Claims 4 and 6, whereof infringement is charged, are as f ollows : 

"(4) In a sewing machine of the class described, having a universally mov- 
able work feeder, the combination, with the needle, shuttle, automatic work 
feeder, and a tension device adapted to produce a constant tension on the 
thread, of automatic thread holding and releasing devices, substantially as de- 
scribed, whereby the needle thread la held while the shuttle is entering the 
needle loop, and released whlle the work is being moved by the work feeder, 
as set fortb." 

"(6) The combination of the needle, the shuttle, the work feeder, an auto- 
matic thread grasping and releasing device, and a tension device, ail arrangea 
and operating substantially as and for the purpose specifled." 

In the prior art is the closely-related patent to Woodward & Keith, 
No. 316,927. The subject-matter of the two patents is stated in each 
in the following words: 

"This invention has for its object to provide a sewing machine capable of 
formlng elongated stitches on the surface of material to be ornamented, and of 
arranging said stitches in a variety of omamental forms." 

The machine of eacii patent has a "universally movable work 
feeder," which arranges the stitches in a variety of ornamental forms. 
The earlier machine was particularly adapted to leather work or to 
use upon stiff material. Woodward, who was one of the patentées 
of the earlier patent and the inventer of the device of the patent in 
suit, was led to make changes in the earlier machine by the suggestion 
of a manufacturer of knit goods that it would be of great value to pro- 
duce the stitch on knit goods. This commercial suggestion led to 
an attempt to adapt the old machine to knit goods. The ditficulty 
in using the old machine on goods of this class is described by Metcalf , 
complainant's expert, who says that the cause of the trouble wMch 
the improvement described in the patent was intended to remedy 
was "the practical impossibility of making a soft yielding fabric 
like knit goods pull the requisite amount of thread down by the feed- 
ing movement against a tension sulficient for the other purposes of 
the stitch-forming opération." 

It is important to note that, in both machines above referred to, 
"each feed movement of the cloth draws down from the needle-thread 
supply the amount of thread necessary to extend from the needle hole 
last made to the needle hole next to be made." The thread-drawing 
movement, which secures a supply of thread to go through the ma- 
terial, may be disregarded in this case. It is characteristic of thèse 
machines that the material acts in pulling off a thread supply against 
tension. Leather was strong enough to do this, but when knit goods 
were introduced in the prior machine they yielded to the strain on the 
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thread, and the goods puckéred. This was remedied bj the obvions 
means of reducing the constant tension; the relation between feed 
and constant teijsion being so adjusted that the thin material could 
(Jraw the thread without puckering. We are clearly of the opinion 
that no inventive work was done by Woodward until af ter the adop- 
tion of the manufacturer's suggestion, and after the attempt to use 
thëold machine with a rediiced tension. There was no novelty or in- 
vention in the adjustment of the constant tension to the strength of 
material in order to avoid puckering. When this was done, the 
movements of the cloth and of the feed were simultaneous, as in the 
old machine. 

It Was found, however, thait the reduced tension, thoiigh it would 
avoid puckering and solVe tlie feed difficyàty, and the pull-ofE difflculty, 
led to new difiSculties not encountered in the prior machine. Thus 
the shuttle, passing through the loop, would drag from the light 
constant tension a certain amount of tihread not desired, and would 
leave a loose loop of waste thread underneath the goods; also it was 
found that the take-up, instead of drawing thread from the loop alone, 
would draw thread from the light constant tension. Thèse defects 
were remedied by the addition of a new élément to the old machine, 
njunely, "automatic thread holding and releasing devices," and this 
is ail there is in the claims in issue to distinguish theni from the 
prior patent, By this élément (using language from the fourth claim), 
''the needle thread is held i^hile the shuttle is entering the needle 
loop, and released while the work is being moved by the work feeder, 
as set forth." 

It will thus be seen that in the machine of the patent in suit the 
thread is subject to two tensions, — the light constant tension ad- 
justed to and co-operating with the feed and pull-off, the heavier 
tension adjusted to the action of shuttle and take-up, — whereas, in 
the old machine, the thread vi^as under a uniform tension adapted 
to the stitch-forming opérations as well as to feed and pull-off. It 
will be observed, also, that a constant tension device is an élément 
of the claims in issue. The spécification, ref erring to the constant 
tension, states, "Only sulHcient tension is required to cause the thread 
to lie smoothly on the surface of the work." The prior art discloses 
thfe use, in straight-seam sewing machines, of two tensions, whereby, 
through an intermittent chéck, a light tension is imposed when thread 
is drawn from the supply, and a heavier tension at other times. 

Ih the patent to Tripp, 282,410, 1883, is shown an intermittent ten- 
sion. The spécification states also, '*e8pecially when sewing fine or 
fancy goods, what is commonly known as 'puckering' is avoided by 
reason of the thread being rigidly held dnring the passage of the shut- 
tle, and released sObsequently to the prpper normal tension for the 
thinnest goods." Other références are Cowperthwaite, No. 13,630; 
Whitehill, No. 184^938; Macy & Hobbs, No. 40,000; Willcox & Oarle- 
ton. No. 116,521; Barton & Willcox, No. 255,581; Blodgett & Lerow, 
rèissue No. 188; WillooX, No. 43,819. In the prior art is also the uni- 
versally movable work holder or feed, shown in patents to St. Amant, 
No. 145,025; Comely, No. 148,182; Cûshinan, Nos. 165,798 and 167,- 
747; and House, No. 206,239. 
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The intermittent tension and universally movable work holder or 
feed are not foimd combined in any previous machine. The com- 
plainant, however, is precluded by the prlor art and the eharacter 
of the claims, as well as by the concessions of its expert, from claiming 
broadly this combination, and we think it apparent that the relation 
between intermittent tension and stitch-forming opérations might 
•well be the same in a machine with a universal feed and in one with 
a straight feed. 

Mr. Metcalf states "that the opening and shutting of an intermit- 
tent tension was a well-known means of varying the résistance op- 
posed to the drawing down of thread, and that, therefore, the novelty 
of the mode of opération under considération must be determined by 
the operative relation between the thread holding and releasing de- 
vices as a whole and the feed device as a whole." He says, also, 
that "the material thing is the présence and the timing of this réduc- 
tion of résistance, and not the kind of mechanism used for effecting 
it," and that the holding and releasing mechanism is so timed rela- 
tively to the feed as to enable the feed to draw down needle thread 
against a less résistance than that which opérâtes at certain other 
parts of the process. 

Connsel for the complainant insists apon the novelty in the timing 
of the opération of feed and intermittent tension, and says: "The 
essential thing is that the needle thread is and must be gripped and 
held during the setting of the stitch and released during the feed." 
One reason for this is that the feed and pull-off are simultaneous. 
We may describe the timing of the action of the intermittent check 
by saying that it holds the iiread during the setting of the stitch, and 
releases it during the action of the pull-off. This description fits 
both the complainant's device and the devices of the prior art, and is 
old. Or v?e may describe the timing by saying that the check holds 
the thread during the setting of the stitch, and releases it during the 
feed. Thèse words are applicable, but they unply an entirely falla- 
cious view of the inventor's problem. As a matter of fact, the rela- 
tion of tension and feed necessary to prevent puckering is a relation 
of constant tension and feed. A light, uniform, constant tension, 
that would lay the thread smoothly upon the material, was adopted. 
This done, the material vrould feed properly, and this, we hâve already 
said, preceded any inventive act. There remained, then, only the 
diflSculties which arose from the adoption of this obvions mechanical 
expédient of a lighter tension for feed and pull-off. Thèse were diffi- 
culties of the stitch-forming opération, and were solved precisely as 
in the prior art by an intermittent check to ho'd the thread during the 
action of shuttle and take-up. To retain this heavy tension after it 
had done its required work would hâve interfered directly with what 
had been done to relieve the material in the thread-drawing function. 
To hâve kept it on longer would hâve been an absurdity; and the con- 
tention that there was inventive thought in releasing the heavy ten- 
sion to the feed amounts merely to a claim that there was invention 
in not doing an absurd thing absolutely inconsistent with the prior 
art of reducing the constant tension. The inventor's view is stated 
by him as foUows: 
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"When I had a tension light ènoilgW so that the goods cotûd lie carried 
ydtiiout puckerlng tbem or drawlug ithem together, I had no means, with 
l^e présent deriees for the take-np, of draiytag bacli ^^^ looP which the 
i^uttle made to pass the shuttle thréad thrpngh. » * • i then had to 
experimeût to flnd but sortie irieané. wherehy an extra tension or a lock on 
the snt>ply thready whlle thé tâké^^' was opètatlng, would assure the loop 
to beîdrawn hack Instead of drawliilg from theisupply end. After that it was 
only a question of runnlng spBaçle»t llght t^S^fth that the goods conld be car- 
ried along wlthout puckerlng, and àt the same tîme laying a silk thread or'floss 
strai|;ht upon the goods." 

HiB experiments were sujbtordinate tO the main requirement of a 
IJ^t'ôofistant tension. Thè^constructor's thought was to run under 
a light tension, except during tlie stitcMôrining opération. Mr. Met- 
calf sayë, în effect, that ît 'i^ras to tiïàe th?e releàse of a heavy tension 
td the feed movement. Thîs''séeâis an iîjierted and fallacious way of 
éxprêgsihg what was done by WoodwMrd, We may say, of course, 
that the machiné works under a light tension, increased during the 
stitch/forming opération, '# .thïlt it Works imder a heavy tension, 
leleàiséd during the thread-dravi'îng opération. Thèse may be regard- 
ed as équivalent expressions' for tiré feainie thing, and this thing was 
old. Mr., Metcalf employa, however, the word "feed" instead of 
"threati-difewing opération"; 'iàsisting upon the importance of the 
relation between the feed ënd the release of the heavy tension, and 
àsserting that this is novel. 

The w-ord "feed" admits of sôme anibiguity. The "feed mechan- 
ism" is a ^art of the machihé, which clamps and controls the ma- 
terial. The matérial, wheû'ào clamped, partakes gf the movements 
df the feed mechanism. Hie màterial may thus be considered a part 
Of the'fëed. The feed tnechànism opérâtes in the machine of the 
patent in suit exaCtly as ih the Woodward & Keith machine. This 
feed mechanisiû was capable of acting against a heavy tension suf- 
flcient fbir the stitch-formihë opérations. A light tension was re- 
quirèd only for the f ree movement of the cloth. The continuance of 
a heavy strain sufiBcient to set the stitch would therefore not inter- 
fère with the movement of the feed mechanism. Therefore, were 
the intermittent tension not released during this movement, the new 
machine woûld operate substantially as the old. The release of the 
heavy tension, therefore, is related to the matérial, and not to the 
feed mechanism, and is simply in order that the matérial may proceed 
under that light constant tension which is' f ound necessary to prevent 
puckerlng and to lay the stitches smoOth. But, as we hâve said, ail 
this was idvolVed in the adjustment of constant tension to feed of the 
cloth. The release of the héavy tension àt the time of the movement 
ôf the cloth was therefore nothiiig morè or less than adopting what 
Mr. Metcalf calls "well-known means of varying the résistance op- 
posed to the drawing dôwn of thread." In other words, there is no 
new relatiofa bet^veen the release of intermittent tension and the 
obîéct to be effected thereby. We are therefore of the opinion that, 
îf ' the claims are of any validity, they, in any evènt, canaot be given 
tlie breadth of construction for which the complainant conténds, but 
fQÛ'st bë restrictèdto thé précise construction described in the patent. 

Upon the question of infringement, it might therefore be sufficient 
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to say that tEe défendant does not hâve a constant tension adjnsted 
to the thread-drawing capaclty of the cloth., and sufficient to cause 
the thread to lie smootlily on the surface of the work, nor automatic 
thread holding and releasing devices, released while the work is be- 
Ing moved by the work feeder, as described in the patent in suit. We 
are of the opinion, however, that the défendant has clearly shown 
distinct mechanical différences between its machine and that of the 
complainant, which satisfy us that the constructor of the defendant's 
machine is entitled to crédit for solving the difBculties of adapting 
the Woodward & Keith machine, or a machine of that class, to knit 
goods, without copying from the complainant. 

Whether the commercial suggestion that knit goods with the Wood- 
ward & Keith stitches would flnd a market was derived from the 
complainant is immaterial. This idea was not the complainant's, and 
cannot be monojwlized. In remedying the defects of the old machine 
applied to the new fabric, the defendant's constructor, instead of 
following the plan of Woodward, to draw down the thread by the 
cloth, took the puU-off function from the cloth, and gave it to the 
take-ups, which, by a positive movement, drew off the amount of 
thread required for the new stitch. This relieved entirely the diffi- 
culty that arose from the former thread-drawing function of the cloth. 
This thread positively drawn was given up as slack thread to the 
feed. In adopting a positively operated pull-ofl, the constructor was 
nearer to the devices of Barton & Willcox and Whitehill than to any- 
thing suggested by the complainant's patent. Instead of laying the 
thread smooth upon the work under the constant tension of the com- 
plainant, the defendant's machine has slack thread, under no constant 
tension at the time of feed. There is no co-operation of constant 
tension and feed, as in the complainant's device. The undercheck of 
the défendant, whereby strain is taken from the work while the shut- 
tle is passing through the loop, has no counterpart in complainant's 
machine. Without referring to other matters of défense, we are satis- 
fied that, in respect to the matters in issue, the defendant's machine 
is a mechanical organization built upon a plan entirely différent from 
that of the complainant's machine, and that there is no infringement. 
The decree of the circuit court is reversed, and the case is remanded 
to that court, with directions to dismiss the bill, with costs, and the 
costs of appeal are awarded to the appellant. 



THE NEW YORK. 

(Circuit Court of Appeals, Slxth Circuit October 13, 1900.)' 

No. 889. 

1 Admiralty— Appkals— Necessary Parties. 

Sureties on a stipulation entered Into under Rcv. St. § 941, and the 
admiralty mies for the release of a vessel seized in a suit for collision, 
do not beeome parties to the suit In any such sensé as to requlre that they 
should be Jolned in an appeal taken by the claimant, whose sureties 
they are, from a judgment In the suit, although such Judgment is joint 
In form against the stipulators, unless some extraneous question bas 
104 F.-36 
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arisen In the anlt, Invotylng thçj acope of the bond or the obligation of 
the snretles thereop. , 

9. SAME— TiMB'tfO'B'TAKmO J^WEAL, 

AU appeal ftom a district eoiirt In admlralty to the circuit court of ap- 
peals, under Act Mareh 3, 1891, S II, may be taken any tlme wlthln six 
months after the eutry of the deeree or order appealed from. 
8. bAME— Appe^I'Able Dbcbee. 

A dçcree entered by a district court In a suit In admlralty, after re- 
ceipt of a njândate from the suprême court, may be reviewed by an ap- 
peal to thé circuit court of appeals as to matters not consldered by the 
suprême court, and left open by the mandate. 

Appeal from the District Court of the United States for the East- 
em District of Michigàn. 

On motion to dlsmiss appeal. It appears frop the record that a Ubel was 
flled by the appellee agalnst the propeller NeW York to reeover thé damages 
sustalned b^ the steamer Conemaugh and her cargo by rea&on of a collision 
with the New York. The Union Steàmboat Cîonapany Interrened, as owner of 
the New York, flled its answer denying ail liablllty, and also gave a stipula- 
tion fpg the xelease of the propeller, whlch had been selzed under process of 
the court,, whlch stipulation was slgned by the American Surety Company, as 
surety for the owner. There was a final deeree holding the New York liable 
for ail thé damages. Thls deeree was reversed upon appeal to fhis court, the 
Conemaugh belng held alone at fault. 54 U. S. App. 248, 27 C. O. A. 154, 
82 Fed. 819. , A writ of certlorari was allowed by the suprême court, and 
the case agaln heard. That court held both the New York and Conemaugh to 
be at fault, but that the Insurers of the Conettiaugh's cargo, who had Inter- 
vened, were entltled to recover thelr full damages against the New York, not- 
wlthstanding the equal fault of the Conemaugh. The cause was • remanded to 
the district Court, with directions to enter a deeree In aceoirdance with the 
opinion of the suprême court. The. opinion IS reported In 175 Ù. S. 18T, 20 
Sup. et. 67, 44 L. Ed. — . Thereupdn the district court, on the 24th of March, 
1899, enterted a deeree that ail the cargo damages should be pald by the New 
York, and. In addition thereto, one-balf of ttie damages sustalned by the 
Conemaugh. The appellant sought to recoup the deeree in favor of the Cone- 
maugh to the extent Qf one-half of the cargo damages recovered by cargo own- 
ers or their unflerwrltèrs against the New York. This relief the district court 
denied. Theréùpon appellants applled to the supremç court for a writ of man- 
damus compeiung Judge Swan to grant subh retoupinent. - The writ was de- 
nied upon the ground that the mandate had not been dlsobeyed. In that the 
question of the rlght of the New ^ork to recoup one-half of the jdeeree against 
her for cargo , damages from thé moiety of da,mages aiwardèd to the Cone- 
maugh was not pàssed upon or declded by the' court. Thereupon appellants 
prayed an appeal to this eoUrt from the decrée' of March 24, 1899, which was 
allowed. The matter now cornes on to be heard upon thô motion of the ap- 
pellees to dlsmiss the appeaj thus allowed. 

F. H. Canfleld and Harvey D. Goulder, for the motion. 
C. E. Kremer, opposed. 

Before LUETON, DAY, and SEVESEiNS, Circuit Judges. 

LTJRTON, Circuit Judge, having made the f oregoing statement of 
the case, delivered the opinion of the court. 

1. The flrst ground upon which the motion to dismiss the appeal 
is predicated is beoause the American Surety Company did not join 
in the appelai, and has never refused, upon notification, to join in 
the appçâil. ît as well settled that ail parties against whom a joint 
judgmehtop deeree is rendered must join in proceedings for re- 
view in aa appellate court, or that it must appear that those who 
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hâve not joîned liad notice of the application for the appeal or writ 
of errer, and refused or neglected to join therein. Owings v. Kin- 
cannon, 7 Pet. 399, 8 L. Ed. 727; Masterson y. Herndon, 10 Wall. 
416, 19 L. Ed. 953; Mason t. U. S., 136 U. S. 581, 10 Sup. Ct 1062, 
34 L. Ed. 345; Hardee v. Wilson, 146 U. S. 179, 13 Sup. Ct. 39, 36 
L. Ed. 933; Davis v. Trust Co., 152 U. S. 590, 14 Sup. Ct. 693, 38 
L. Ed. 563. The principle is that the same controversy cannot come 
up in fragments. To make the doctrine applicable, the controversy 
must be one to which there are two or more parties jointly inter- 
ested as parties to the same litigation. If the decree or judgment 
be joint in form, but in law or fact separable, the mère form of the 
decree will not make it such a joint decree as to require those nomi- 
nally joined to unité in appellate proceedings. Hanrick v. Patrick, 
119 U. S. 156, 163, 7 Sup. Ct. 147, 30 L. Ed. 396. The decree com- 
plained of is, in substance, that the libelant, the Erie & Western 
Transportation Company, recover from the Union Steamboat Com- 
pany "and the American Surety Company, its surety, upon the bond 
or stipulation herein flled," etc., |13,083.33, being one-half of the 
damages to the said Conemaugh, less one-half of the damages suftered 
by the New York, and $19,627.67 on account of owners and under- 
writers of the Conemaugh's cargo, being the amount of cargo dam- 
ages represented by the said libelant as trustée. Though joint in 
form, if in law or fact the decree is separable it was not necessary 
that the surety company should join the Erie & Western Transporta- 
tion Company in the particular appeal shown to hâve been allowed in 
this case. The stipulation upon which the surety company became 
bound as surety was one entered into under section 941, Kev. St. U, 
S., and admiralty ruie 21. Such a stipulation stands in the place 
of the vessel, and its obligation is discharged by oompliance with 
the order or decree of the court against the owner or claimant, 
and tbe liability may be enforced by "judgment thereon against 
both the principal and sureties" at the time of rendering the decree 
in the original cause. The suit or controversy in this case was 
between the intervening owner or claimant of the New York and 
the libelant and others, intervening as cargo owners or cargo under- 
writers. To that controversy the surety upon the stipulation was 
not a party. Neither does the record indicate that any question 
arose touching the obligation of the surety company, or in any way 
involving the terms of the stipulation bond. If any such question 
had been made, the surety would doubtiess bave a right to be heard, 
and to take an appeal from any decree affecting its liability. 

The case of Ex parte Sawyers, 21 Wall. 236, 22 L. Ed. 617, has 
been relied upon by appellees as supporting their motion. In that 
case a decree was sought in the circuit court against the sureties 
upon an appeal bond executed upon an appeal allowed to the cir- 
cuit court from the decree of the district court. The circuit court 
had directed that the sureties show cause, if any they had, why an 
exécution should not issue against them. This they did, and the 
circuit court held that they were not liable upon this alleged stipu- 
lation. Antecedently there had been an appeal to the suprême 
court, and the refusai of the circuit court to issue an exécution 
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agaJBSt ttie appellants' sureties upon the appeal bond mentioned 
Q^ïcpred fliter the original decrèe of the circuit court hîid heen af- 
flrmed by the suprême court and the cause remanded. Upon the 
refusai of the circuit court, proceeding under the mandate of the 
suprême court, to order exécution against the sureties aforesaid, 
an application was made to the suprême court to compel the cir- 
cuit court to order an exécution against the sureties in the stipula- 
tion. A mandamus -was refused because the suprême court had 
simply affîrmed the decree of the circuit court, and had given no in- 
structions touching anything which remained to be done. The cir- 
cuit court was therefore left free to détermine for itself what was 
thus reguired. The decree of the circuit court which had been 
aflSrmed had not unconditionally ordered an exécution to issue, and 
some action was therefore necessary before any could issue. Wien 
the action of the circuit court was invoked in this respect, the court 
declined to order exécution, because it was of opinion, that the sure- 
ties werenot liable under their stipulation. Tlie action of the cir- 
cuit court was therefore subjectto review only by appeal, and not 
by mandamus. It is- true that the court does add that "the sure- 
ties upon the stipulation are entitled to an appeal f rom any decree 
that may bç rendered against them," and that "a decree against 
the principal respondents does not neceasarily include them." But 
this language must be interpreted in the light of the facts which 
the court was then dealing with. The question there was not one 
arising upon the doctrine of summons and severance, nor did it 
arise upon such a bond as is hère involved. But more important 
still is the fact that the court was then dealing with a case where 
it appeared that a question had actually arisen as to the liability 
of the snreties upon this stipulation. This was a matter wholly 
extraneous to the matters in controversy between their principal 
and the appellants, and was a controversy to which they were par- 
ties, and therefore entitled to an appeal. The very question pre- 
sented by the motion now under considération arose in the circuit 
court of appeals for the Fourth circuit, in the case of The Œide, 
reported in 24 G. 0. Ai) 46, 78 Fed. 152, and 18 0. O. A. 504, 72 Fed. 
200. It was there held that the sureties upon a stipulation bond 
for the release of the tessel were in no such sensé parties to the 
controversy as to requjre thât they should be joined in an appeal 
taken by the owner of the vessel, whose sureties they were. Upon 
principle, this: must be so. Such a bond is not a mère personal 
security given tothe plaintiff, but a security given to the court. It 
is"a pledge or substitute for the property proceeded against," and 
the sureties are not parties to the suit, or entitled to interfère in 
any way with the management of the suit. Williams & B. Adm. 
Jttr. p. 286; Lahe v. Townsend, Fed. Cas. No. 8,054. Unless some 
extraneous question arises, involving the scope or obligation of 
the sureties in such a bond, they are not necessary parties to an ap- 
peal taken by any of the parties to the record. We hâve also been 
referred to the case of Estis v. Trabue, 128 U. S. 225, 9 Sup. Ct. 58. 
32 L. Ed. 437, as supporting the contention of the appellees. That 
case did not involve such a stipulation as is hère in question. The 
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sureties there held to be affected by the decree were sureties upon 
a forthcoming bond executed in an attachment proceeding by claim- 
ants who intervened as the owners of the property attached for 
the debt of another. Neither is the case of Kailroad Co. v. Sweeny 
(C. C. A.) 103 Fed. 342, in point; for that was a case arising under 
a mechanic's lien statute, which required the plaintiff to make ail 
persons claiming liens against the same property parties défendant 
to an action for the foreclosure of the lien claimed, where the plain- 
tiff claims such liens to be inferior to his own. It was there held 
that ail ]>ersons so made défendants should be notified to join in 
an appeal taken by the principal défendant from a decree which 
forever bound and foreclosed every such claim in the property in 
question. The effect of such a decree was to eut off or subordinate 
the liens claimed by the parties made défendants as claiming liens 
in the same property, and, to prevent separate appeals involving 
the rank of the plaintiff's lien, it was proper they should join, or 
refuse on notice, in an appeal by the principal défendant, the com- 
mon debtor. We fail to see any greater reason for regarding the 
stipulators, sureties in such a bond, as necessary parties to an appeal, 
than there is for regarding the sureties in a cost bond as parties to 
the controversy. In both cases the principal contrôla the litiga- 
tion, and the sureties are bound by the resuit. In both cases, if a 
question arises as to the obligation of the surety, the latter, to 
the estent of this interest, should be heard, and for this purpose 
might appeal. Undoubtedly, if the suit is upon a bond, and the 
judgment is against the surety as well as the principal, both must 
join. But the reason is that the bond and its obligation is then 
the thing in controversy, and constitutes the subject-matter of the 
litigation. To this class of cases the case of Estis y. Trabue belongs. 
2. The decree appealed from was entered March 24, 1900. This 
appeal was taken within six months thereafter. Section 11 of the 
act of March 3, 1891, under which this court was organized, provides : 

"That no appeal or writ of error by which any judgment or decree may be 
reviewed in the circuit court of appeals under the provisions of this act shall 
be talien or sued out, except within six months after the entry of the order, 
judgment or decree sought to be reviewed: provided, however, that in ail 
cases in which a lesser time is now by law limited for appeals or writs of error, 
Buch limits of time shall apply to appeals or writs of error in such cases taken 
to or sued out from the circuit court of appeals." 

The contention is that a "lesser time" for appeals was by law al- 
lowed when this act was passed, and that such "lesser time" ap- 
plies to appeals in admiralty causes. This contention is based on 
the forty-fifth admiralty rule. But that rule applied only to ap- 
peals from the district to the circuit court, and had no applica- 
tion to appeals from the circuit court. The appellate jurisdiction of 
the circuit court was abolished by section 4 of the act of 1891, and 
this court has been given the appellate jurisdiction formerly vested 
in the suprême court in admiralty cases. The only law limiting the 
time within which an appeal may be taken in admiralty cases from 
the circuit court is that prescribed by the eleventh section of the 
act of 1891. The appeal was therefore taken in time. 
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3. It îs next nrged that the decree below waa entered in obédience 
to the mandate of the suprême court, and is therefore not subject 
to re^view by this court, and that the appeal should therefore be 
dismissed. The appellant petitioned the suprême court to require 
the district court to enter a deccee in accordance with its opinion 
and mandate, by allowing the New York to recoup the decree in fa- 
vor of the Conemaugh to the extent of one-half of the cargo dam- 
ages recovered against the New York, the Conemaugh being oqually 
at fault. This relief was denied upon the ground that "no question 
of recouping one-half of such damages to the cargo from the moiety 
of damages awarded the Conemaugh was made by counsel or passed 
upon by the- court." Ex parte Union Steamboat Co,, 178 U. S. 317, 
320, 20 Sup. et. 904, 44 L. Ed. 1084. The suprême court further 
said that: 

"Under the cases of The Albert Dninols, 177 V. S. 240, 20 Sup. Ct. 595, 
44 li. Ed. 751, and The Ohattahoothee, lf73 U. S. 540, 19 Sup. Ct 491, 43 L. Ed. 
8D1, this shpûld hâve been done. This may be so, but It Is an ei^tirely new 
question, qulte unaffected by the case of The New York, and, if the court erred 
in refusing to allow Such recoupmeiit, the remedy is by appeal, and not by 
mandamus." 

If this was a new question, left open by the mandate and opinion 
of the suprême court, the district court was at liberty to consider 
and décide the question of recoupment, entirely unaffected by the 
mandate, and the action of that court in allowing or denying such 
recoupment is open to review in this circuit court of appeals only. 
Mason t. Mining Co., 153 U. S. 361, 14 Sup. Ct. 847, 38 L. Ed. 745. 
The motion to dismiss the appeal is denied. 



GILOHEIST et al, T. CHICAGO INS. CO. et al.ï 

(Circuit Court of Appeals, Seventh Circuit May 19, 1899.) 

No. 446. 

1. ADHiRAiiTT—ApPBALS— Questions Rkvikwasls. 

Under sectioB 11 of Act March 3, 1891, creatlng the circuit courts 
of appeals (26 Stat. 83âj ç. B17), whlch provides that "ail provisions of 
law now lu force regulàting the methods and, System of review through 
appeals or wrlts of error shall regulate the methods and system of appeals 
and wrlts of error provided for In this act In respect of the circuit court 
of appeals,". an appeal In an admiralty cause, whlch by such act Is taken 
to that court Instead of to the circuit court, as formerly, Is to be heard and 
determined under subatantlally the same rules and limitations that regu- 
lated the détermination Of admiralty appeals In the circuit courts prlor 
to the passage of that aOt^and, under the settled njle, such an appeal 
vacates entirely the decree of the district court, and brlngs the cause up 
for triai de noyo upon eyery Issue ralséd by the pleadlngs, those deter- 
mined bi^ the district court In favor of the appellant as well as those 
determined against hlm. 

2. Marine InSobancb— Abandônmbnt of Vesskl— Liabilitt of Underwrit- 

BRS FOR SeRVICBS IN BAVINÇl VBSSEIi. 

An abandonment of a.yessel to the Insurers after her loss relates bacli 
to the tlmé of the disaster, and tho tltle becomes vested in the under- 

ï Rehearing denied March 2, 1900. 
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•wrlters as of that date, and they are responsible for reasonable expansés 
Incurred by the master after that date in an attempt to save the vessel, 
especially where they were represented at the place of the disaster by 
an agent during a large part of the time the worli Is being done, and 
approved the action of the master. 

8. SAMB — EXTBNT OF LlABILITY. 

In such case the nnderwriters become the owners by the abandonment, 
as of the date of the disaster, of the entire vessel, and not merely of the 
Insured interest, each being a part owner In the proportion that hls In- 
surance bore to the entire Insurance; and each Is Uable, under Act June 
26, 1884 (23 Stat. 53, 57, c. 121, § 18), for the same proportion of the 
entire indebtedness Incurred by the master for work done in the attempt 
to rescue the vessel. 

Appeal from the District Court of the United States for the North- 
ern District of Illinois. 
In Admiralty. 

Robert Rae, for appellants. 

C. E. Kremer and John 0. Kichberg, for appellees. 

Before HAELAN, Circuit Justice, and WOODS, Circuit Judge. 

HAELAN, Circuit Justice. The case made by the amended libel is 
as follows: 

On or about the 6th of May, 1894, the schooner American Union, 
owned by the respondent Annetta S. Godman, while prosecuting a 
voyage on Lake Huron, was stranded at Thompson's Harbor, and 
thereafter, on the 19th of May, 1894, went to pièces and became a 
total wreck. 

Before and at the time of the disaster the respondent companies 
were underwriters on the vessel, as follows: Chicago Insurance Com- 
pany of Chicago, $1,500; London Assurance Company of London, 
England, $1,500; Western Assurance Company of Toronto, Canada, 
$2,000; and Commercial Union Assurance Company of London, Eng- 
land, $1,000. 

At the time of the insurance the vessel was valued at $9,000, so 
that its owner became and was her own insurer for $3,000. 

The respective policies of the underwriters provided that "no aban- 
donment in any case whatever, even when the right to abandon may 
exist, shall be held or allowed as effectuai or valid, unless it shall be 
in writing, signed by the insured, and delivered to the said company 
or its authorized agent; nor imless it shall be efficient, if accepted, 
to convey to, and vest in, the said insurance company an unincum- 
bered and perfect title to the subject abandoned." 

On the 19th of May, 1894, James Godman, the master and attorney 
in fact of the owner, made a verbal abandonment of the vessel, and 
afterwards, on the same day, in accordance with the provisions of 
the policies, made a like abandonment in writing, serving the re- 
spondents with proofs of loss on the 4th day of June, 1894. No 
objection was made to the abandonment on the part of the under- 
writers. 

The policies also contained a provision that, "in case of loss or mis- 
fortune to said vessel, it shall be lawful and necessary to and for 
the insured, her agents, factors, servants, and assigns, to give insurers 
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prondbt nbîtice pf the disaster, atid Sùboiit the plan adopted for re- 
tpveiçing ^nâ saying the property,and to make ail reasopab% exertions 
in aod about tte défense, safeguard, and recovery of the said vessel, 
or any part thereof, without préjudice to this insurancè; and after 
recovery and the holding of a survey^ma^e under oath by two persons, 
* • *, the insured is to cause the same to be forthwith prepared 
jn accordançe with the suryeyors' spécifications;" and they further 
provided that "to the expenditures and amount whereof the said in- 
surancè Company will contribute àccording to the proportion the sum 
insured beats to the valuation aforesàid." 

While the vessel lay stranded, as above stated, the respondents em- 
ployed libelants, the présent appellants, as wreckers for the purpose 
of saving the vessel or as much thereof as could be saved. 

In pursuance of that employaient, the libelants went to the wreck 
with a large and valuable amount of wrecking apparatus, tackle, ap- 
parel, and furniture, box hawsers, lighters, and diving outflts, and 
a large number of men, worked at and upon the vessel for a period 
covering (including the return of the Ôutflt to the port of departure) 
some 30 days or more, and laid out and expended in the saving of 
the vesfeel, at the request of the agents of the respondents, a very 
large sum of money; the job being completed on or about the 18th of 
May, 1894. 

The services so rendered were necessary and proper in order to 
save the vessel, and the prices charged for labor and materials, 
pumps, ha-wsers, lighters, and diving outflts, amounting to the sum 
of 13,666.75, with interest from May 18, 1894, were reasonable and 
customary for like services. 

The libelahts saved from the wteck the vessel's tackle, apparel, 
furniture, anchors, chains, beats, rîgging, sails, and the like, which 
were taken possession of by the wrecking master of the underwriters 
and sold, thé pfoceeds being received by him as the représentative of 
the underwriters. 

By the cUBton!i''Of the Great LakèK'and seas, and by the maritime 
law, the salvage charges Wëre in the nature of gênerai average 
charges and expenditures, tàid by the custom of merchants weré to 
be adjusted and i)aid as such. 

An adjustsnent of the expenditurëè was made at the port of Chi- 
cago, àccording to the cu&toin at that port, by coûipetent adjusters 
of marine losses, copies Of thé adjtistment being served on the re- 
spondentSj'respeetively, before the timé flxed for the payment of the 
loss to the owner by thé uïiderwritérs, and within 60 days from the 
date of abandonmént and proof s of loss served by the owner upon 
the underwriters. 

The libelants daîmed that théte \*as due to them the above sum of 
?3,665.75, with interest. 

The WestéMi Assurance Company of Toronto in its answer denied 
that it evei^employed thé libelants or any one else as wreckers for 
the purpose of saving the vessel or as much thereof as could be 
saved, or that it ever authorized the employment of the libelants or 
any one elsè for that purpose, or that the libelants in pursuance of 
any agreement with the respondent performed the wrecking services 
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set forth in the libel, and averred that, if any of tlie salvage men- 
tioned in the libel was received and sold by any one, it was not as 
its représentative or agent or on its belialf. It alleged that it in- 
Kured the owner of the vessel against loss by the périls of naviga- 
tion for |2,000, upon a valuation of |9,000 for the vessel, with the 
right to demand other and further Insurance upon the vessel for 
$4,000, leaving an uninsured interest at the risk of the owner of the 
vessel of |3,000, sô that the interest of the respondent amounted to 
and did not exceed a two-ninths interest, and it could in no event be 
held liable for any charges or clainas incurred on behalf of the ves- 
sel to the extent of more than two-ninths thereof. It further alleged 
that in conséquence of the loss of the vessel, together with her 
freight, if any there was pending, the same was totally lost, and was 
of no further value, and respondent claimed the beneflt of the act of 
congress passed June 26, 1884, and of the eighteenth section thereof, 
wherein it is provided that the individual liability of one who has an 
interest in the vessel shall be limited to the proportion of any and 
ail debts and liabilities which such interest in the vessel bears to the 
whole, and that the aggregate liabilities of such interest in the vessel 
on account of the same shall not exceed the value of the vessel and 
freight pending. The respondent, in claiming the beneflt of that act, 
said that by the total loss of the vessel and her freight pending it 
was not liable for the whole or any part of the claim of the libelants, 
and that if any liability ever existed the same was and became extin- 
guished by the total loss of the vessel and her pending freight. 

Similar défenses were made by the other underwriters, who iiled 
a joint answer to the amended libel. 

Respondent Annetta S. Godman, in her answer to the original 
libel, after stating that the vessel became a complète wreck, and that 
the master gave notice of the abandonment of the vessel to the un- 
derwriters, averred that as soon after such abandonment as she had 
opportunity to do so, namely, on the 4th of June, 1894, she served 
her proofs of loss on the Insurance companies, executing a written 
abandonment as required by the policies of the respective compa- 
nies; that on the same day she conveyed ail her right, title, and in- 
terest in the vessel, her bills of sale and abandonment being duly 
?ccepted by the companies without objection; and that afterwards 
ail of the underwriters paid the full amount of her loss to the extent 
of the face of the policies. She also averred that the underwriters 
by virtue of the abandonment became from the moment of the cas- 
ualty the owners of the vessel, and that she (respondent) ceased to 
hâve any interest therein, and that the master of the vessel became 
the master of the underwriters from that time until the vessel be- 
came a total loss. She further insisted that in conséquence of the 
abandonment and loss of the vessel, together with her freight, if any 
there was pending, the vessel became and was a total loss, and was 
eompletely destroyed, and of no further value to her at the moment 
of the casualty; but if it should be found that she was owner of any 
interest in the vessel after the moment of the casualty, or would be 
liable for any portion of the salvage services, she claimed the bene- 
flt of the act of congress of June 26, 1884, § 18. 
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^ter the districii court flled its opinion in the case (79 Fed. 970), 
but before a decree t?àB «itered, tMt court, on motion of the libel- 
ants, dismissed the libel as to the reâpondent Annetta S. GOdman. 

A decree was rendered in the district court adjudging that the libel- 
ants recover from rëspondents, the undérwriters, thé sum of Î2,296, 
cr fwo-thirds of the amount claimed, each underwrîtet paying in pro- 
portion to its interest in the vessel. From that decree the libelants 
hâve pi'ayed and wei-e allowed by the district court' an appeal to this 
court. In a pétition for an appeal which was allowed August 2, 1897, 
The libelants stated that they would seek a new décision on so much 
of the cause as denied to ï)etitioners the whole of theirdemand. 

After the decree in the district court the rëspondents flled what 
is called in the record a "writ of cross errors," to the efEéct that the 
court erred (1) in flnding that the rëspondents were not entitled to 
the beneflt of the act of congress passed June 26, 1884 ; (2) in flnding 
that the rëspondents, and each of them, were not entitled to lirait 
their liability for the libelants' claim to the amoilnt and value of 
so much of the schooneP American Union as was saved by their ef- 
forts; (3) in flnding that the rëspondents employed or cofitracted with 
the libelants, or ratifled the contract and employment of the libelants 
by Capt. Godman; and (4) in flnding that there was any sum whatever 
due fronl thé rëspondents, or either of them, to the libelants, and in 
entering à decree against the rëspondents. 

1. The appellants contend that the présent appeal was from so 
much of the decree as denied the full amount of their claim, and 
that thè case ean be heard in this court de novo only as to that part 
of the decree. The contention of the appellees, on the other hand, 
ift that the appeal vacates altogether the decree of the district court, 
and that the cause may be heard de novo in respect of every matter 
covered by the pleadings. 

Prier to the passage of the act of March 3, 1891 (26 Stat. 826, c. 
517), creating the circuit court of appeals, it was well established 
that on an appeal in admiralty from a district court to a circuit court 
the cause was to be tried anew, as if no decree had been rendered. 
In Yeaton v. U, S., 5 Cranch, 281, 2S3, 3 L. Ed. 101, Chief Justice 
Marshall said: 

"The majority of this court is dearly of opinion that In admiralty cases an 
appeal suspends the sentence altogether, Ènd that it Is not res adjudieata until 
the final sentence of the appellate court! be pronouneed. The cause in the ap- 
pellate court is to be heard de novo, as If.no sentence had been passed. This 
has been the uniform practlce, nptohjy m cases of appeal from the district 
to the circuit courts of the United States, but In this court âlso." 

In The Lucille, 19 Wall. 73, 22 L. Ed. 64, the court, speaking by Mr. 
Justice Miller, said : 

"An 9ppeal in admiralty has the effect to supersede and vacate the decree 
from which It Is talien. A new trial, completely and entirely new, with other 
testlmony and other pleadings, if necèssary, or If asl^ed for, is contemplated,— 
a new trial. In which the Judgment of the court Is regarded as thongh It had 
never been rendered. A new decree is to be made In the circuit court. This 
decree is to be enf oreed by the order of that court, and the record remains 
there. The case Is riôt sent bacli to the district court for executing the decree, 
or for any other proeeeding whatever, and that court hasi nothing further to 
do with it. The decree should therefore be complète wlthin itself." 
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In Irvine v. The Hesper, 122 U. S. 256, 266, 7 Sup. Ct. 1181, 30 L. 
Ed. 1178, Mr. Justice Blatchford, delivering the unanimous judgment 
of the court, said: 

"The claimants not having appealed to the circuit court, it is suggested that 
they are liable for at least the amount awarded by the district court, and 
that the circuit court could not reduce that amount, but had jurisdiction, on 
the actual appeal, only to increase it. It Is well settled, however, that au 
appeal in admiralty from the district court to the circuit court vacates alto~ 
gether the deeree of the district court, and that the case Is tried de novo in 
the circuit court. We do net think that the fact that the claimants did not 
appeal from the deeree of the district court alters the rule. When the Ubel- 
ants appealed, they did so in vlew of the rule, and took the risk of the resuit 
of a trial of the case de novo. The whole case was opened by thelr appeal, 
as much as it would hâve been if both parties had appealed, or If the appeal 
had been taken only by the claimants." 

See, also, The Charles Morgan, 115 U. S. 69, 75, 5 Sup. Ct. 1172, 29 
L. Ed. 316, and The Louisville, 154 U, S. 657, 14 Sup. Ct. 1190, 25 L. 
Ed. 771. 

We do not think that the rule has been changed by the above act 
of March 3, 1891, under which an appeal from a district court goes 
to the circuit court of appeals, and not to the circuit court. The 
clause in that act (section 11), that "ail provisions of law now in force 
regulating the methods and System of review through appeals or 
writs of error shall regulate the methods and System of appeals and 
writs of error provided for in this act in respect of the circuit court 
of appeals," does not prevent a circuit court of appeals, when hearing 
an appeal in admiralty, from exercising ail the power that a circuit 
court could hâve exercised in a like case prior to the act of 1891. On 
the contrary, that clause implies that an admiralty appeal by the 
libelant in the circuit court of api)eals, under the act of 1891, is to 
be heard and determined under substantially the same 'rules and 
limitations that regulated the détermination of admiralty appeals in 
the circuit courts prior to the passage of that act. It results that this 
court may properly consider and détermine every issue raised by the 
pleadings, and, without regard to the deeree below, direct such a de- 
eree to be entered hère as is consistent with law. If, in our judgment, 
the libelants are not entitled to a deeree in any amount, — and such 
is the contention of the underwriters, — we may dismiss the libel, 
notwithstanding the underwriters did not themselves directly appeal 
from the deeree. 

2. The facts as to the stranding of the vessel, the employment of 
the libelants by the master, the verbal abandonment to the underwrit- 
ers, followed by a written abandonment and service of proofs of losa 
on the 4th of June, 1894, are substantially as stated in the amended 
libel. It may be hère stated, in the words of the district court, that 
although it was supposed, on the 18th of May, that the vessel had 
been saved, "on the 19th a fresh wind came up which had the effect 
of pounding her to pièces upon the shore, leaving no salvage, except 
a few chains and other like things, not amounting to over $300 in 
value. While the libelants were engaged in their work under the 
employment of the master, an agent of the underwriters was sent on 
their behalf to assist in the work. He came on the 13th of May, 
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andiirefiSaîîtiefl'for several days thereafter, participatîng actively îd 
the 8i!.^riDte0dence of the work, giVing directions, and approving 
what the master had already donc." 

What was the efifect pf the aban^onment, so far as the underwriters 
were concerned? Plainly, such abandonment related to the time 
of the original disaster, May 6, 1894, and the title became vested iu 
the underwriters as of that date. If this be so, it would seem, upon 
principle, that the underwriters cannot escape responsibility alto- 
gether for the expenses reasonably incurred under the direction or 
employment of the master af ter the stranding of the vessel, particu- 
iarly when, as in this case, they were represented at the place of the 
disaster during a large part of the , time when efforts were made to 
Kave the vessel, and, in effect, approved ail that was done by the libel- 
ants and the master. In the case of The Sarah Ann, 2 Sumn. 206, 
210, Fed. Cas. No. 12,342, Mr. justice Story saîd: 

"When a loss takes place for whlch an abandonment may be made, the 
master ïb not exclusively the agent of the original owners of the ship, but he 
Is the agent of thbse who retroaetively become owners of the shlp in consé- 
quence of that event, If an abandonment Is made and Is justifiable. The 
common doctrine Is that the master Is the agent of ail concerned in the voyage, 
and that hte becomes, by relation, the agent of the underwriters, wheneyer 
an abandonment: has been accepted, from the time of the loss to which the 
abandonment rgfers, althougb the abandonment may not hâve been ofCered or 
accepted untll months after the event.", 

In Wallace v. Insurance Co. (0, C.) 22 Fed. 66, 73, Mr. Justice 
Matthews said: 

"If the loss is partial only, then the expenses Incurred are to be borne by 
each in proportion to the interests covered by the pollcy and those at the risk 
of the owners. But If the loss, under the terms of the policy, is a total loss, 
whether actual or construetlve, any expenditures made by either constitute a 
part of the 'loss, and, as by the abandonment the whole interest in the subjeet 
of the Insurance vests in the Insurer, the whole expense falls upon him, with- 
out reeourse upon the insured." 

So, in 2 Phil, Ins. § 1708, p. 382: 

"An abandonment, considered as an assignment of property, must hâve 
référence to the time of the loss, for only that which is constructively lost 
can be abandoned, and, to know what is lost, référence must necessarily be 
had to the time of the loss. From that time the insurers are, to most pur- 
poSes at least, entitled to the advantages'and subjeet to the habilities of own- 
ership. This is not inconsistent with the principle that the rlght of abandon- 
ment dépends upon the state of the existing facts; which means, as we hâve 
seen, that the facts of which the assured is informed, and which he makes 
kuown to the underwriters as the ground of his abandonment, must constitute 
a total loss, and also that the loss must not hâve ceased to be total in thè 
meantime. The abandonment must be authorized by the existing facts, but 
as an assignment It opérâtes retrospectlvely from the time of the loss." 

"A valid abandonment," says Kent, "has a rétrospective efifect, and does of 
Jtself, and wlthput any deed Of cession, and prioir to the actual payment of 
the loss, transfèr the right of property to the Iklsurer to the estent of the 
Insurance; and if, after an abandonment, duly ,made and accepted, the ship 
should be recoyered, and proceed and make a prosperous voyage, the insurer, 
^s owner, would reap the profits." 3 Kent, Comm. 319. 

In Arn. Ifis. (2d Ed.) p. 1178, it is said: 

"The true i)rlnciple seems to be that it thus âcts as a traingfer, not only 
from the timé that notice of abandonment is given, but, by a rétrospective 
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opération, from the moment of tlie easualty that gave the right to abandon, 
from which time the underwriters, by virtue of the notice of abandonment, are 
subrogated into the place of the assured, as complète owners of the abandoned 
property, so far as it Is covered by the Insurance." 

See, also, Abb. Shipp. p. 117, note; Lown. Ins. § 263; Insurance 
Co. T. Svendsen, 77 Fed. 220, 228; and Coolidge v. Insurance Co., 15 
Mass. 341, 346. 

3. Assuming that the written abandonment to the underwriters 
bad the effect to place them in the position of owners of the vessel, 
as of the date of the disaster, to what extent were they liable for 
the expenses incurred in the efforts to save the property between the 
stranding of the Tessel and the date of the service upon them of the 
written proofs of loss? We are of opinion that the eighteenth section 
of the act of June 26, 1884 (23 Stat. 53, 57, c. 121), furnishes the 
answer to this question. That section provides: 

"Sec. 18. That the indlvidnal liability of a ship-owner shall be limited to the 
proportion of any or ail debts and liabilities that his Individual share of the 
vessel bears to the whale; and the aggregate liabilities of ail the owners of 
the vessel on account of the same shall net exceed the value of such vessel 
and freight pending: provided, that this provision shall not affect the liability 
of any owner incurred préviens to the passage of this act, nor prevent any 
claimant from joining ail the owners in one action; nor shall the same apply 
to wages due to persons employed by said ship-owners." 

The liability of the underwriters in the présent case arises, not 
from any personal contract by them with the libelants, but from the 
rule of law which, in the case of a valid abandonment, makes the in- 
surer the owner of the vessel from the time of the original disaster. 
If there be more than one underwriter, each one, after a valid aban- 
donment, has an interest in the property, as owner, to the extent of 
its insurance as compared with the aggregate insurance by ail the 
underwriters, and each is liable, upon that basis, for ail expenses rea- 
sonably and properly incurred after the disaster in order to save the 
vessel, not exceeding the value of the vessel and the freight pending; 
that is, within the limit prescribed by the act of 1884, the under- 
writers are liable not as partners, but each for itself, to the extent of 
its interest in the vessel, and the interest of each is determined by 
the proportion which the amount insured by it bears to the whole in- 
surance on the vessel. Upon the abandonment by the insured the 
underwriters became, as of the date of the disaster, the owners of 
the entire interest, right, and title of Mrs. Godman, and, if the vessel 
had been saved and restored to its original condition, they would 
hâve reaped any profits arising from such restoration. So that the 
liability of the underwriters must be ascertained upon the basis of 
their ownership after the abandonment, and as of the date of the 
original disaster, of the entire property, and not upon the basis that 
one-third of the property not insured was to be deemed the property 
of Mrs. Godman. The fact that the libelants might hâve looked to 
her, as the original owner, upon her personal contract, made with 
them through her agent, does not relieve the underwriters from the 
liability arising out of their becoming the owners of the entire prop- 
erty from the date of the disaster, in virtue of the abandonment to 
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them. Nor did the dismissal of thé libej as to Mrs. Godman affect 
the rights of the libelants as against the underwriters. 

In this view, the district court erred in adjudging that the re- 
spondent companies were liable only f oi* two-thirds of thè claim of 
the libelants. Each underwriter is liable for such part of the whole 
claim as is represented by the amount it insured as compared with 
the whole insurance on the vessel. Let a decree be entered upon that 
basis 

Judge SHOWÀLTEE participated in the hearing, but not in the 
décision of this case. 
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(Circuit Court of Appeals, Nlnth Circuit October 1, 1900.) 

No. 589.' ,' 

Maritime Law— Injury dp Sbaman— LiAbiiiItt of Shipowher. 

A corporation whlch is tlie owner of a shlp, and wliich bas exerclsed 
(Jue càre In maklng her seawortby for a voyage, in ber equipment and 
suppliés, and tbe sélection of her offlcers and crew, cannot be held respon- 
sible for the proper performance of the détails of navigation durlng the 
voyage, and is not liable fbr an injury recelved by a member of the crew 
through the négligence of an offlcer or another member in leaving a hatch- 
way open, the navigation of the ehlp durlng the voyage belng a commou 
undertaklng, for whlch ail the shlp' s company in thelr several stations are 
employed, and In respect of which they are regarded by the maritime 
law, as well as the common law, as f ellow servants. 

Appeal from the District Court of the United States for the North- 
ern District of Califomia, 

H. W. Hutton, for appellant. 
Geo. W. Towlè, Jr., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and BLA.WLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The question presented by this appeal is 
as to the sufflciency of the libel, the exceptions to which were sus- 
tained by the court below. 96 Fed; 109. The suit was for damages 
for injuria sustained by the libelant in a fall through an open 
hatchway in the deck of the steamer Empire, on which he was 
employed in the capacity of ship carpenter. It is alleged in the 
libel that the défendant corporation is and was, at the times men- 
tioned in the libel, the owner of and engaged in operating the 
steamer named; that on the 22d day of February, 1897, the steamer 
left the Broadway wharf, in the city and county of San Francisco, 
Cal., bound on a voyage to Coos Bay, in the state of Oregon, for 
a cargo of coal; that she had no cargo on board, and was by reason 
of that fact "liable to sudden, unusual, and violent motions when in 
waters agitated by the winds"; that at the time of her departure 
the bar ofif the harbor of San Francisco was breaking badly, and 
that, although there were covers on board th^ vessel for the hatches. 
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thé ship crossed the bar with her after hatch open; thereby making 
the deck of the steamer unsafe and dangerous, and that wîiile the 
libelant was performing his duty upon the steamer as ship car- 
penter, in going from the after part of the vessel to the forward 
part, he, without any fault on his part, was thrown from his feet 
by a roll of the steamer, and, by reason of the after hatch being 
uncovered, he was thrown down that hatch, and fell a distance 
of about 30 feet, onto the shaft alley of the steamer, and thereby 
suffered a compound comminuted fracture of the right thigh, by rea- 
son of which he was compelled to go to the United States marine 
hospital in the city and county of San Francisco, and has been there 
conflned ever since, and has suffered great physieal pain and mental 
anguish by reason of his in jury, which is permanent, and totally 
disables tum, and which will forever prevent him from following 
his occupation as ship carpenter, or any other occupation, to his 
damage in the sum of $15,000. 

There is no averment in the libel tending to show that the ship 
was not properly equipped with ail necessary and appropriate appli- 
ances, or that she was not properly manned, or not entirely sea- 
worthy, or that there was any neglect on the part of the défendant 
in the sélection of the ofiQcers or crew of the ship; and, although 
there is a gênerai allégation of négligence on the part of the de- 
fendant, the libel undertakes to and does specify the particulars 
in which it is claimed the défendant was guilty of négligence, con- 
sisting only, as has been seen, in the leaving open of the after 
hatch, through which the libelant fell. As the défendant is alleged 
to be a corporation, it is, of course, obvious that it could only oper- 
ate the ship through its agents or servants, so that the négligence 
with which it is charged must necessarily hâve been the personal 
négligence of some one employed by it. Assuming, therefore, that 
the mère leaving open of the hatch, under the circumstances stated, 
can be properly held to hâve been négligence, it must necessarily 
hâve been the négligence of some offlcer or member of the crew of 
the ship. Assuming, further (for it is not so alleged), that it was 
the négligence of the captain, it was no more than négligence in the 
ordinary navigation of the ship, in which common employment ail 
of the members of the ship's company were engaged. In matters 
of that kind the maritime law makes no account of mère ordinary 
négligence. In Quinn v. Lighterage Co. (C. C.) 23 Fed. 363, the nég- 
ligence by which the libelant was injured was the immédiate act 
of the master of the ship, namely, his prématuré order in setting 
the winch in motion. In that case the owners were held not liable 
because that act was not one that the captain had doue in his char- 
acter as the représentative of the owners, but was an act that any 
other co-servant in the same employment might hâve performed. 
"The true inquiry," said Judge Wallace, "is whether the character 
of the act of the captain was one which it was incumbent upon the 
défendant [the owners] to see properly performed." The owner, 
who is usually ashore, and in this case was a corporation, cannot, 
in the nature of things, see to the détails of navigation. The offi- 
cers and crew are employed for that purpose, and it would be quite 
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as reasona'ble t"o hold the owner reeponsible for tte négligent bancl- 
ling of a rope or Bail ,a,s for tàe failure to close a hatch. It is un- 
doubtedly true that the master représenta the owner in respect to 
the Personal duties and obligations which the latter owes to the 
seamçn, such, fof instance, as the maintenance of the ship and her 
apparel in a safe and seaworthy condition, proçuring repairs and 
supplies, the supplying of the crew with sufflpient f ood and with 
médical attendance aiid care in case of injury or sickness, and for 
his neglect in any of those particulars the owner is llable. The 
cases of Gabrielson v. Waydell (C. 0.) 67 Fed. 342; The A. Heaton 
(G. G.) 43 Fed. 592; Andersen v. The Rence, 14 Sawy. 476, 46 Fed. 
805; and The Chandos, 6 Sawy. 546, 4 Fed. 645, — ^were cases of 
that cha:pacter. "The navigation, of a ship from one port to an- 
other constitutes," as said by Judge Brown in The City of Alexan- 
dria (D. G.) 17 Fed. 390, "one common undertaking or employment, 
for which ail the ship's company, in their several stations, are alike 
employed. Each is in some way essential to the other in f urtherance 
of the common object, viz. the prosecution of the voyage." It is very 
clear that upon common-law principles the owner would not be 
liable for an injury sustfiined by one of such employés by reason of 
the négligence of one of his co-employés, whatever his grade in the 
common employment. In the récent case of Railroad Co. t. Conroy, 
175 U. S. 323, 20 Sup. Ct. 85, Adv. S. U. S. 85, 44 L. Ed. 181, where 
the case of Kailroad Co. v. Eoss, 112 U. S. 377, 5 Sup. Ct. 184, 38 
li. Ed. 787, was flnally and squarely overruled, the suprême court 
announces the true rule to be, both upon principle and authority, 
"that the employer is not liable for an injury to one employé occa- 
sioned by the négligence of another engaged in the same gênerai 
undertaking; that it is not necessary that the servants should be 
engaged in the sanje opération or particular work; that it is enough 
to bring the case within the gênerai rule of exemption if they are 
in the employment of the sanie master, engaged in the same common 
enterprise, both employed to perform duties tending to accomplish 
the same général purposes; or, in other words, if the services of 
each in his particular sphère qr department are directed to the ac- 
complishment of the same gênerai end." It is true that the présent 
case is to be determined, not by the common law, but by the rules 
of the maritime law; but that law, as was shown very clear ly, we 
think, by Judge Brown in the case of The City of Alexandria, supra, 
is, in respect to the facts hère presented, the same. See, also, the 
cases of The Queen p. C.) 40 Fed. 694; The Frank and Willie (D. 
C.) 45 Fed. 494; The City of Norwalk (D. C.) 55 Fed. 98; Steamship 
Co. V. Merchànt, 133 U. S. 375, 10 Sup. Ct. 397, 33 L. Ed. 656. The 
judgment is afQrmed. 
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EOBERTS V. PACIFIC & A. RY. & NAV. CO. et al. 
(Circuit Court, D. Washington, N. D. November 1, 1900.) 

1 RemovàIi of Causes — Suit against Citizen and Ambn. 

In a suit by a plaintiff, who Is a citizen of the state where It la 
brought, against two défendants, the faet tliat one of the défendants is 
a citizen of a différent state, and the other an alien, does not deprive a 
fédéral court of jurlsdiction, or prevent a removal of the suit from a 
state court, where elther défendant would hâve a rlght to remove It If 
sued alone, and when they unité In petitloning for removal. 

2, Samb — Amendment op Pétition. 

A state court may properly permit a pétition for removal to be amend- 
ed, although the tlme for fillng such pétition has expired, by Inserting 
an allégation that the cltizenship of the petltioner was the same at the 
tlme of the commencement of the action as at the tlme the pétition was 
flled. 

8. Bamb— Pétition— Allégation of Citizbnship. 

An allégation In a pétition for removal that the petltioner is a corpora- 
tion organlzed under the laws of a foreign country is a sufficient allégation 
that it was a citizen of such country at the tlme the action was com- 
menced against It. 

Action at law by a citizen of the state of Washington against two 
défendants; one being a corporation of the state of West Virginia, 
and the other an alien corporation. Heard on motion to remand. 
Motion denied. 

Ballinger, Ronald & Battle, for plaintifC. 
John P. Hartman, for défendants. 

HANPOED, District Judge. The plaintiff has moved to remand 
this case to the state court in which it was commenced, relying upon 
some of the newest text-books as authorities for so construing the 
act of congress deflning the jurisdiction of United States circuit 
courts (1 Supp. Eev. St. [2d Ed.] p. 611) as to exclude this case, for the 
reason that a citizen and an alien are joined as co-defendants. It is 
asserted that the statute does not confer upon United States cir- 
cuit courts jurlsdiction on the ground of diverse citizenship of the 
parties, where the controversy is between a citizen of a state on one 
side, and a citizen of a différent state and an alien on the opposite 
side. Black, Dill. Rem. Causes, §§ 34, 68. 1 Desty, Fed. Proc. (9tb 
Ed.) p. 472; 18 Enc. PI. & Prac.p.238. The only décisions of the féd- 
éral courts cited in support of the supposed rule are the following: 
King V. Cornell, 106 U. S. 395-399, 1 Sup. Ct. 312, 27 L. Ed. 60; 
Merchants' Cotton Press Storage Co. v. North American Ins. Co., 
151 U. S. 368-389, 14 Sup. Ct. 367, 38 L. Ed. 195; Fielda v. Lamb, 
Fed. Cas. No. 4,775; Ex parte Girard, Fed. Cas. No. 5,457; Hervey 
V. Railway Co., Fed. Cas. No. 6,434; Sawyer v. Insurance Co., Fed. 
Cas. No. 12,408; Ward v. Arredondo, Fed. Cas. No. 17,148; Dann- 
meyer v. Coleman (C. C.) 11 Fed. 97; Tracy v. Morel (0. C.) 88 Fed. 
801. In the case of King v. Cornell the suprême court decïded that 
a suit by a citizen of New York against several défendants, one of 
whom was an alien, and the others citizens of the state of New 
York, was not removable on the separate pétition of the alien, and 
104 F.— 37 



578 ■' 104 FEDERAI, REPORTER. 

that the particular statute under wMch the right of removal was 
claimed in ihat case had been repealed. Nothing else was decided, 
and in thp opinion, by Oliief Justice Waite, there is not even a faint 
hint or suggestion of the idea that the mère joinder of nonresident 
citizenâ ;with aliens as défendants has the effect to deprive ail the 
âefendawïs of the right of removal, whiph they would hâve if sued 
separately. ïhe other suprême court décision referred to is also 
entirely innocent of giving any aid or support to this fallacy. In 
Tracy V. Morel, Judge Mimger quotes with approval section 34 of 
Black's Dillon on Removal of Causes, and then repeats the authors 
error, by saying that the same rule which he quoted from that text- 
book is stated in the case of King v. Cornell. This opinion by Judge 
Munger cornes nearer than any of the others in the above list to be- 
ing an aùthority in point, but I do not consider it an authority, for 
the reason that the facts in the case did not warrant a décision of 
the question. The court did not hâve juriediction of the case, be- 
cause the record failed to show that each of the défendants was en- 
titled to litigate in the national forum, and it did show afQrmatively 
that one of the défendants was a citizen of Nebraska; that being 
the stftte of which the plaintiff was a citizen, and in which the suit 
was brought. For similar reasons in each of the other cases cited 
the court did| not hâve jurisdiction, and was not called upon to dé- 
cide this question. In the argument it has not been claimed that 
there is any reason for a rule denying to several défendants, when 
they are sued jointly, a privilège which the law gives to each of 
them, except that the case does not corne within the letter of the 
law. It is said that: 

"When é, plàlntiff, citizen of the state where the suit is brought, sues two 
défendants, one of Whom le a citizen of another state, and the other an alien, 
* * • the cause Is not removable, because It does not come within any of 
the provisions of the statute. It Is casus omissus. It cannot be said to be a 
controversy 'between citizens bf différent states,' because one of the parties 
is not a citizen; and It cannot be described as a controversy 'between citizens 
of a state and forelgn citizens or subjects,' because one of the défendants is not 
a f oreigner." 

It is certainly true that the rule of strict construction must be 
applied to the acts of congress deflning the jurisdiction of courts, 
but it is possible to be too narrow and literal in construing thèse 
laws. See the opinion of the suprême court, by Mr. Justice Gray, in 
the case of Koëhigsberéer v. Mining Co., 158 U. S. 41-53, 15 Sup. Gt. 
761, 39 L. Ed. 889. In that case the suprême court aflarmed a dé- 
cision of the United States circuit court for the district of South 
Dakota maintaining its jurisdiction, on the ground of diverse citi- 
zenship, of a case which was pending in one of the territorial courts 
of Dakota territory at the time of the admission of South Dakota 
into the Union as a state. The circuit court of appeals for the 
Ninth circuit maintained the jurisdiction of this court in a similar 
case. Blackburn v, Wooding, 6 C. 0. A. 6, 56 Fed. 545. Ail stat- 
utes — even those which impose penalties and déclare forfeitures^ — 
must be given a sensible interprétation, consonant with the inten- 
tion and purpose of the législature in enacting them. U. S. v. Kir- 
by, 7 Wall. 482-^87, 19 L. Ed. 278; Heydenfeldt v. Mining Co., 93 
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U. S. 634-641, 23 L. Ed. 995; U. S. v. Stowell, 133 U. S. 1-20, 10 
Sup. et. 244, 33 L. Ed. 555; Lau Ow Bew v. U. S., 144 U. S. 47- 
64, 12 Sup. et. 517, 36 L. Ed. 340. The true rule applicable to this case 
was laid down by the suprême court, in an opinion by ebief Justice 
Marshall, in the case of Strawbridge v. eurtiss, 3 Oranch, 267, 2 L. 
Ed. 435, as follows: To bring a case in which there is more than 
one plaintiff or défendant within the jurisdiction of a United States 
circuit court on the ground of diversity of citizenship of the parties, 
"each distinct interest should be represented by persons ail of whom 
are entitled to sue, or may be sued, in the fédéral court; that is, 
that where the interest is joint each of the persons concerned in that 
interest must be compétent to sue, or liable to be sued, in those 
courts." In Ex parte Girard, Fed. Cas. No. 5,457, Mr. Justice Grier, 
in discussing the question in that case as to the right of removal, 
restated the rule enunciated by Marshall, and adapted it to remov- 
able causes in the f ollowing words : 

"Where there is more than one person, plaintiff or défendant, each must be 
compétent to sue in the courts of the United States. The right to remove 
must exist in each and ail the persons suing, and against whom the opposite 
party may demand a decree or judgment." 

Within the letter and spirit of this rule, the right of the défend- 
ants to remove this cause into this court is clear. 

The original pétition for removal is criticised because it did not 
allège that the alien défendant was a corporation organized and ex- 
istiug under the laws of the dominion of Canada at the time of the 
institution of this suit, but merely alleged that it was such corpora- 
tion, and its citizenship was alleged to be that of a foreign corpora- 
tion at the time of flling the pétition. There was a hearing upon 
the pétition by the superior court, and upon leave granted by that 
court the pétition was amended by inserting the necessary words to 
show that said défendant was an alien corporation at the time of 
the institution of the suit, to which amendment the plaintiff ob- 
jected ; and it is now contended that the amendment came too late, 
the time for flling a pétition for removal having elapsed. It is my 
opinion that the amendment was permissible, notwithstanding the 
plaintiff's objection thereto. If it had not been made before, and if 
it were deemed a necessary amendment, leave to make it would be 
granted by this court now. My views on this subject are set forth 
in the case of Tremper v. Schwabacher (G. G.) 84 Fed. 415. See, also, 
18 Enc. PI. & Prac. pp. 324, 335. But the amendment was unnec- 
essary. The citizenship of a corporation is sufficiently disclosed by 
the allégation that it is a corporation duly organized under the laws 
of the State or country named. Dodge v. Tulleys, 144 U. S. 456, 
12 Sup. et. 728, 36 L. Ed. 501, The words of the pétition refer to 
the création of the corporation, and détermine ita citizenship every 
moment of its existence, including tbe time of commencing this 
action against it. Shaw v. Mining Co., 145 U. S. 444-453, 12 Sup. 
et. 935, 36 L. Ed. 768. Motion to remand denied. 
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WESTERN UNION TEL. CO. v. BOSTON SAFE-DEPOSIT & TRUST OO. 

BOSTON SATE-DEPOSIT & TRUST CO. v. WESTERN UNION TEL. 00. 

(Circuit Court, S. D. New York. November 9, 1900.) 

Tbdsts— EXPENSES OF Administration— Suit to Détermine Right to Fund. 
A toistee is required to protect dîllgently and faithfully the Interests 
of the beneficlaries, and ail of them; and where he acts with prudence, 
discrétion, and economy he Is entitled to be reimbursed for the costs and 
expensès incurred In the administration of the trust. He Is also entitled 
to the judgment of the court upon the demands of rival clalmants to the 
fund, and, where he has Invoked such Judgment bef ore payîng over the 
fund, nelther he nor the unsuccesaful claimant can be required to pay 
the costs and expensès of the proceeding unless they hâve been guilty 
of vexatious conduct or bad falth, but such costs and expensès are a 
charge upon the gênerai fund. 

In Equity. On exceptions to master's renort. 
For fonner opinion, see 87 Fed. 788. 

Eush Taggart, for complainant. 
William G. Wilson, for défendant. 

COXB, District Judge. The njaster was appointed to report the 
amount due the "Western Union Tèlegraph Company "after allowing 
to said trustée (the trust company) ail its just and proper charges 
and expensès in the premises." The master reported that the tèle- 
graph company should be allowed "in the original litigation for 
services of attorneys $3,000 and for nontaxable disbursements $1.19. 
In the présent suit, for services of attorneys |1,000 and for disburse- 
ments $159.27." The tèlegraph company does not dispute the fair- 
ness of those charges or the accuracy of the disbursements, but in- 
sists that it should not be called upon to pay them. This is the 
question presented by the exceptions. 

The master has done exactly what he was directed to do. He was 
told to deduct from the amount to be paid the tèlegraph company 
ail just and proper charges and expensès incurred by the trust com- 
pany. He has done so. He was not directed to ascertain thèse 
amounts and charge thein to the beneficlaries for whose beneflt it is 
alleged they were incurred. He was not directed to report the 
amounts, 80 that the court could subsequently apportion them as it 
might then be advised. The decree was mandatory and explicit. 
It said to the master, "First, find out the aggregate of the charges 
and expensès; and, second, deduct this amount from the sum total 
in the hands of the trust company, The balance is the amount due 
the tèlegraph company and the other beneflciary." There is force 
in the suggestion that this question is determined by the decree and 
cannot be reviewed upon exceptions to the master's report. It is, 
hoTvever, clear that the court has power to alter an interlocutory de- 
cree to correct a mistake or prevent injustice and the question may 
as well, therefore, be determined on the mer its. 

Is the trustée entitled to deduct the amounts referred to before 
turning over the fund in its possession to the beneflciaries? The 
duty of a trustée in such circumstances is clearly deflned. He is 
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required to protect diligently and faithfully the interest of the ben- 
eflciaries, and ail of them, and he is entitled to be reimbursed for ex- 
penses honestly incurred in the administration of the trust. He is 
not called upon to assume any personal risk and is entitled to the 
judgment of the court upon the demands of rival claimants to the 
fund. So long as he aets with prudence, discrétion and economy in 
the management of the estate and in the examination and ascertain- 
ment of claims, his expenses should be paid from the gênerai fund. 
Where he has invoked the sanction of the court before paying over 
the fund, in the case of contesting claimants, no authority has been 
cited for the proposition that the costs and expenses of the proceed- 
ing should be saddled upon the trustée or the unsuccessful claimant 
unless they hâve been guilty of vexations conduct or bad faith. In 
the case at bar the expenses allowed are those of securing the fund 
in the original suit, and, subsequently, the expenses of ascertaining 
by judicial decree to wliom it belonged. There never was a period 
when the trust company could safely hâve paid the fund to the 
telegraph company without the protection of a decree. The court is 
of the opinion that the trust company acted throughout with wis- 
dom and prudence and is entitled to the allowance of the sums in 
question which are conceded to be fair and reasonable. The excep- 
tions are overruled and the report of the master is confirmed. 



BEKWIND T. VAN HORNB. 

(Circuit Court, S. D. New ïort. November 9, 1900.) 

Corporations— AcconNTiNG— Parties. 

Tlie président of a corporation is a proper party to a suit against such 
corporation and others to require an accounting for property of a third 
corporation, wiiich property it is alleged in the bill was delivered to the 
détendant corporation iinder an agreement made in its behalf by the prési- 
dent, and was, tlirough fraud and collusion between the défendants, con- 
verted to their own use, in violation of such agreement. 

In Equity. On démarrer to bill. 

Frederick S. Duncan, for complainant. 

Shearman & Sterling and John A. Garver, for défendant Van 
Horne. 

COXE, District Judge. The demurrer now under considération was 
interposed by the défendant Van Horne. Similar demurrers on be- 
half of the other défendants were overruled after extended argument. 
Berwind v. Eailway Co. (C. G.) 98 Fed. 158. It has, therefore, been 
judicially determined that the bill states a cause of action against the 
défendant corporations. The défendant Van Home had not then 
flled his demurrer, but the point was urged at the argument and in 
the briefs of the défendants that he was in no way connected with 
matters ont of which the controversy arises, except as président and 
agent of the Canadian Pacific Company. In answer to this sugges- 
tion the court said: 
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"The construction company and the new rallroad company, as parties inter- 
estéd In the subject-matter, and the président of the Oanadian Pacifie, as an 
offlcer through whom the transactions were had, appear to be proper parties, 
aeeording to well-known practice in equity pleading." 

It is true that, strictly considered, the opinion is not controlling 
for tlie reason that this demurrer was not then before the court, but 
the logic of the décision is whoUy inconeistent with the position now 
asserted by the défendant. It is manifest from the statements of 
the bill that if the complainant flnally succeeds the defendant's prés- 
ence on the record may be necessary to render the decree effectuai. 
The bill seeks an accounting from the défendants of property alleged 
to hâve been fraudulently and coUusively diverted by them to their 
own use. Without attempting to repeat in détail the averments of 
the bill Connecting the défendant Van Horne with the alleged con- 
spiracy it cannot be denied that he is charged with being the prime 
mover in the varions transactions which form the basis of complain- 
ant's action. It is averred that the 5,501 shares of the construction 
company were delivered to him and that he and the other défendants 
hâve appropriated to themselves the beneflts, advantages, gains and 
profits fonnerly enjoyed by the construction company and "hâve made 
large profits and are now the holders or owners of securities connect- 
ed with said enterprises of large value or of property or money result- 
ing from the sale thereof of large value or amount." It is this prop- 
erty which the complainant is endeavoring to reach. Those who 
were engaged in the alleged fraudaient scheme and are now enjoying 
its fruits are properly made défendants. The demurrer is overruled, 
the défendant to answer within 20 days on payment of costs. 



IDE V. CROSBY et al. 

(Circuit Court, N. D. Alabama, S. D. November 7, 1900.) 

No. 120. 

Injunctions— Motion to Dissolve — Intbhlocutoby Osdbb Madk bt Judge 

OF ECJUAIi Adthobitt. 

A circuit judge will not grant a motion to dissolve an interlocutory In- 
junction granted by a district judge sitting In a circuit court, where it 
can be made before the same judge who made the order. 

At Chambers. On motion to dissolve temporary injunction. 

S. J. Bowie (John B. Knox and Fred L. Blackmon, on the brief), 
for plaintiff. 
W. A. Gunter (Gaston Gunter, on the brief), for défendants. 

SHELBY, Circuit Judge. This cause is submitted on a motion 
"to discharge and dissolve" an injunction issued ont of the circuit 
court of the United States for the Southern division of the Northern 
district of Alabama by order of the Honorable John Bruce, district 
judge. The grounds of the motion are that the injunction was 
granted without notice, that the bill is without equity, and that the 
court is without jurisdiction, because indispensable parties cannot 
be made parties to the bill, they being nonresidents. 
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The preliminary question raised by the plaintiff, resisting the mo- 
tion to dissolve the injunction, is whether a circuit judge should 
dissolve an injunction granted by a district judge holding a circuit 
court. A district judge presiding in the circuit court has the same 
powers and jurisdiction that are possessed by a circuit judge hold- 
ing the court. It would lead to unseemly conflict of opinion and dé- 
cision if one judge, having in the matter in question the same juris- 
diction, should review and reverse the opinion and décision of an- 
other. And, where there are several judges having the same powers 
and jurisdiction, the conflict and uncertainty could be increased by 
applications to each of them. Except in cases where the urgency is 
such that timely relief cannot be obtained by application to the judge 
who granted the writ, or by appeal, it appears to be the better prac- 
tice, and the one sustained by authority, to require the défendant 
to apply for its discharge or dissolution to the judge who granted 
the injunction. The défendant complaining of the order granting 
the injunction now has the right, also, of appeal to the United States 
circuit court of appeals. Act June 6, 1900 (Acts Cong. 1899-1900, 
p. 660). 

In Westerly Waterworks v. Town of Westerly (C. C.) 77 Fed. 783, 
785, Oolt, Circuit Judge, held that a circuit judge should not review 
an interlocutory order granting an injunction made by a district 
judge sitting in the circuit court. Judge Coït said: 

"It is quite true, as the complainant contends, that by the practiee which 
prevails in the fédéral courts a motion to dissolve an injunction should always, 
when practi cable, be addressed to the judge who granted the order, and no 
other judge will consent to review such order on the same state of facts. But, 
in case of the death of the judge who made the original order, it Is clear that 
no such rule of comity can exist, because otherwise it might be Impossible to 
modify or dissolve such injunction order untll final decree. Under such cir- 
cumstances, however, It would seem advisable that two judges should hear any 
motion to vacate or modify." 

In Klein v. Fleetford (C. C.) 35 Fed. 98, an injunction had been 
granted by a district judge, and a motion to dissolve it was made 
before Brewer, Circuit Judge. In overruling the motion, and giv- 
ing leave to renew it before the district judge, Judge Brewer said: 

"I had occasion last term, In deciding a case, to say to counsel that, as a 
rule, Injunetions Issued by one judge would remain, unless modifled, changed, 
or set aside by the same judge." 

I think it may be stated as a gênerai rule that, where two judges 
possess equal authority, one will not review or reverse the rulings 
of the other in the same case. Giant Powder Co. v. California Vigo- 
rit Powder Co. (C. C.) 5 Fed. 197; Cole Silver-Min. Co. v. Virginia 
& Gold Hill Water Co., 1 Sawy. 685, 689, Fed. Cas. No. 2,990; Oglesby 
V. Attrill (C. C.) 14 Fed. 214; Preston v. Walsh (C. C.) 10 Fed. 315; 
Appleton v. Smith, 1 Dill. 202, Fed. Cas. No. 498; Eeynolds v. Min- 
ing Co. (G. C) 33 Fed. 354. An order will be entered overruling the 
motion, with leave to renew it, if desired, before the district iudge. 
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LINTON et al. t. NATIONAL LIFE INS. 00. OF VHBMONT. 

(Circuit Court of Appeals, Elghth Circuit. October 22, 1900.) 

No. 1,409. 

1. Re's ABJDDICATA— JUDGMENT ON SAMB CAOSB OP ACTION. 

The nile of estoppel by judgment is that, when the second suit Is upon 
the sapie cause of action and between the same parties as the flrst, the 
Judgmpnt In the former is eoneluslve In the latter as to every question 
whlch was or mlght hâve been presented and determlned In the former. 

5. SaMB— J0DGMENT ON DiFFERBNT CA08B OF ACTION. 

When the second suit is upon a différent cause of action, but between 
the sàme parties as the flrst, the judgment in the former action opérâtes 
as an estoppel in the latter as to every point and question which was 
actually litlgated and determlned in the flrst action, but It Is not eon- 
eluslve as to other inatters whlch mlght hâve been, but were not, litl- 
gated or decided. 
8. Same— Questions Actually Dbcided. 

WTiere, in an action on a coupon note for Interest, the question wheth- 
er the terms of a power of attorney were broad enough to warrant the 
attorney in fact, who, on behalf of the makei-s, executed the note for 
the principal, the coupon notes for the interest, and a mortgage secur- 
Ing them, to borrow money, and to exécute thèse instruments for his 
principal, and the question wlréther or not the certiflcate of acknowledg- 
ment on the letter of attorney was in légal form, were actually litlgated 
and decided, and a judgment was rendered against the grantors In the 
letter of attorney, Md, that In a subséquent action between the same 
parties on the note for the principal, or on other coupon notes for Interest, 
and on the mortgage, thèse questions were res adjudlcata, and cculd not 
be again litlgated. 

4. DEBD— AOKNOWLEDGMBNT — NboESSITY — ReCOHD AND ADMISSION IN EVI- 
DENCE. 

An acknowledgment of the exécution of an Instrument afCecting the 
tltle to real estate In Nebraska is not essential to the validity of the 
Instrument between the parties to it. The acknowledgment is not a 
part of the conveyance under the statotes of Nebraska, but Its purpose 
and effect are to authorlze the record of the instrument, and to qualify 
It for admission In évidence without further proof. 

6. Mabried Women— Convbtancbs— Relbasb of Dowbh and Hombstbad. 

The conveyances of married women are governed by this rule, except 
In cases which Involve the release of dower or of rights in thelr home- 
steads. 
6. Estoppel. 

One who by hls acts or représentations, or by his silence when he ought 
to speak ont, Intentlonally, or through culpable négligence, induces an- 
other to belleve certain faets to exist, and the latter rightfuUy acts on such 
a belief, so that he wlll be prejudiced if the former is permitted to deny 
the existence of such facts, is thereby concluslvely estopped to interpose 
such déniai. 
1. Acknowledgment— Estoppel to Impeach— Bona Fidb Purohasbr. 

As against a bona flde purchaser or mortgagee who Is not a party to 
the instrument, and who has pald hls money in reliance upon the certifl- 
cate of the acknowledgment of a deed or other Instrument afCecting the 
title to real estate, which is duly signed and delivered, the grantors are 
concluslvely estopped from denying the existence of the faets whicli the 
ofiicer taking the acknowledgment had jurisdiction to, and did, evlûce by 
his certiflcate. 
8. Same— Consul Genebal mat Take. 

A consul gênerai Is a "consul of the United States," within the mean- 
Ing of Comp. St. Neb. 1899, c. 73, § 6, and has authority to take and 
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certify the acknowledgment of Instruments affectlng the title to real 
estate sltaated in the state ol Nebraska. 
■9. Same— EsTOPPEi. TO Impbach. 

A husband and wife signed and delivered to F. a letter of attorney 
empowering hlm to mortgage or convey the property of the wlfe. The 
consul gênerai of the United States at London afflxed to thls letter of 
attorney his eertifleate that the grantors of the power had duly aeknowl- 
edged Its exécution, and the letter of attorney and this eertifleate were 
properly recorded in the state of Nebraska. Thereafter F., as attorney 
in fact for the grantors in the power, borrowed $25,000 of the National 
Life Insurance Company, whleh made the loan, and paid the proceeds 
to F., in reliance upon the letter of attorney and eertifleate, and F., as 
such attorney in fact, gave to it notes and a mortgage of the grantors 
in the power upon the separate estate of the wife. HeW, that the gran- 
tors in the letter of attorney were estopped by thèse facts from denying 
that the exécution of the power of attorney was acknowledged by them 
as stated in the eertifleate of the consul gênerai. 

10. Same — Impeachment between Pakties — Evidence. 

A eertifleate of acknowledgment of an instrument affecting the title 
to real estate is presumed to be true, and, even in a controversy between 
the parties to the instrument, that presumption cannot be overcome with- 
out évidence that Is so plain and convincing that the issue is not doubt- 
ful. A mère prépondérance of évidence is not enough. The évidence in 
this case considered, and heU to be insufficient to impeach the eertifl- 
eate of the olHcer even between the parties to the letter of attorney. 

11. MaRBIED WoMEN MAY ACT THnOUGH AN ATTOHNBT IN FaCT. 

A married woman may lease, mortgage, convey, manage, and control 
her real estate in the state of Nebraska by means of an attorney In fact. 
Comp. St. c. 73, §§ 42, 56. 

12. Letter of Attohnet — Convetancb of Separate Estate of Wife. 

A letter of attorney exeeuted by husband and wife, whieh by its terms 
empowers the attorney in fact to convey, lease, or mortgage any parcels 
of real estate -which hâve descended to, or been acquired by, the wife, 
Phœbe, or either of the grantors named in the power of attorney, is the 
letter of attorney of the wife as well as that of the husband, and It 
authorizes the attorney in fact to convey, lease, or mortgage the sep- 
erate estate of the wife. 

13. Deed— Execution Abroad— Necessitt of Revenue Stamp. 

A letter of attorney to convey and mortgage lands in the United States 
and in England, exeeuted in the latter country, where the revenue laws 
require it to be stamped, and make it inadmissible in évidence until It 
is stamped, but do not avoid ît for lack of a stamp, is not invalid for the 
want of such a stamp, nor is it inadmissible in the courts of the United 
States on that aeeount, since the revenue laws of England do not pre- 
scribe the rules of practice or évidence in the courts of the United States. 

14. Interest — Contract for Higher Rate aftrr Maturity. 

A contract in a promissory note for a lawful rate of interest from date 
to maturity, and for a higher, but lawful, rate after maturity, is valid 
and enforceable. 

15. Decreb— Rate of Interest. 

The decree or judgment upon such a contract lawfully draws interest 
at the higher rate until it is paid, because this was the agreement of the 
parties. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

John T. Cathers, for appellants. 

Frank H. Gaines (E. R. Duffie and J. E. Kelby, on the brief), for 
appellee. 
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Before CALDWELL, SANBOEN, and THATER, Circuit Judges. 

SAKBOEN, Circuit Judge. Tliis is an appeal from a decree of 
foreclosure of a mortgage upon real estate situated in the city of 
Omaha, in the state of Nebraska. The appellant Phœbe R. E. E. 
Linton was the owner of a large amount of real estate in the United 
States which she had inherited, and John P. Pinlay was her father. 
In June, 1892, Finlay, as the attoraey in fact of Phœbe E. E. E. Lin- 
ton and of Adolphus F. Linton, her husband, the appellants, bor- 
rowed of the National Life Insurance Company of Vermont, a cor- 
poration, the appellee, |25,000, and gave to it a promissory note for 
that amount, dated June 1, 1892, due June 1, 1897, eight coupons for 
|750 each for interest, and a mortgage on improved real estate of 
Mrs. Linton situated in Omaha to secure the payment of thèse notes. 
The notes and the mortgage were signed with the names of the ap- 
pellants, and executed on their behalf by Finlay as their attorney 
in fact, and the proceeds of the loan were paid to him. The four 
coupon notes which fell due on December 1, 1895, June 1, 1896, De- 
cember 1, 1896, and June 1, 1897, respectively, and the note for 
125,000 principal, hâve not been paid, and this suit was brought to 
foreclose the mortgage which secured their payment. The author- 
ity of Finlay- to borrow the money and to make the notes and mort- 
gage was a letter of attorney signed by the appellants and delivered 
to Finlay in London, England, on July 24, 1891. This letter of at- 
torney bore a certificate of acknowledgment of its exécution by the 
appellants signed and sealed by the consul gênerai of the United 
States at the consulate in London, and it had been recorded in the 
proper ofiSce in the state of Nebraska before the loan was made. 
The défense to the foreclosure was that for Tarions reasons the let- 
ter of attorney did not authorize Finlay to borrow the money or to 
make the notes or mortgage on behalf of the appellants. Testi- 
mony was taken, and at the final hearing upon the merits the court 
below orerruled this défense, and rendered a decree of foreclo- 
sure of the mortgage. This decree of foreclosure is challenged by 
counsel for the appellants on the grounds (1) that the letter of at- 
torney did not by its terms empower Finlay to borrow money or to 
make promissory notes or other obligations on behalf of the ap- 
pellants to repay borrowed money, or to mortgage lands to secure 
the payment of a new debt; (2) that the certificate of acknowledg- 
ment upon the letter of attorney was not in the form required by the 
law; (3) that the exécution of the letter of attorney was not in fact 
acknowledged by the appellants; (4) that a married woman cannot 
lawfuUy convey or mortgage her real estate in Nebraska by an at- 
torney in fact; (5) that the notes and mortgage did not bind Mrs. 
Linton or charge her real estate, because she never received any con- 
sidération for them; (6) that the letter of attorney is that of Mr. 
Lîhton alone, and does not empower Fiiilay to act for Mrs. Linton, or 
to convey, mortgage, or charge her property; and (7) that the letter 
of attorney was not stamped as required by the law of England, 
where it was executed. 
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An examination of the record discloses the fact that tbe flrst two 
objections of counsel to this decree are not open to considération in 
this suit. On July 8, 1895, the appellee brought an action against 
tlie appellants in the county court of Douglas county, Neb., upon 
one of the coupon notes secured by this mortgage which became due 
on June 1, 1895. The complaint upon which that action went to 
trial set forth the letter of attorney hère in question, and alleged 
that the note sued on in that action was executed by Finlay on be- 
half of the appellants by virtue of the authority granted to him by 
this letter of attorney, and for the purpose of enabling him to bor- 
row for the appellants the |25,000 which he obtained from the ap- 
pellee. Mr. and Mrs. Linton answered this complaint that Finlay 
was not authorized, by this letter of attorney or otherwise, to borrow 
any money, or to make any note or mortgage, on their behalf, and 
that the letter of attorney had not been executed according to law, 
and was not binding upon them. The issues thus made were tried 
upon their merits, and a judgment was rendered by the county court 
of Douglas county in favor of the Insurance company for the fuU 
amount claimed in its complaint. That judgment was never re- 
versed or modifled, but was paid. At the trial which resulted in 
that judgment the question whether or not the tei'ms of the letter of 
attorney were sufificient to authorize Finlay to borrow money for the 
appellants, and to exécute notes therefor in their names, and the 
question whether or not the certiûcate of acknowledgment was in 
accordance with the statutes, were raised, litigated, argued, and de- 
cided by the court against the appellants. The court of Douglas 
county held that the power vested by the terms of the letter of at- 
torney was ample to enable Finlay to borrow the money and to make 
the notes, and that the certificate of the acknowledgment of the ex- 
écution of the letter of attorney was in due and légal form. The 
judgment in that action conclusively estops the appellants from 
again litigating those questions. The rule of estoppel by judgment 
is that, when the second suit is upon the same cause of action and 
between the same parties as the flrst, the judgment in the former is 
conclusiye in the latter as to every question which was or might 
hâve teen presented and determined in the former. When the sec- 
ond suit is upon a différent cause of action, but between the same 
parties as the flrst, the judgment in the former action opérâtes as 
an estoppel in the latter as to every point and question which was 
actually litigated and determined in the flrst action; but it is not 
conclusive as to other matters which might hâve been, but were not, 
litigated or decided. Cromwell v. Sac Co., 94 TJ. S. 351, 352, 24 L. 
Ed. 195; Nesbitt v. District, 144 U. S. 610, 618, 12 Sup. Ct. 746, 36 
L. Ed. 562; Commissioners v. Platt, 79 Fed. 567, 571, 25 C. C. A. 
87, 91, 49 U. S. App. 216, 223; Commissioners v. SutlifiE, 38 C. C. A. 
167, 97 Fed. 270, 274. This is a suit between the same parties who 
were involved in the action upon the coupon note due on June 1, 
1895, but upon a cause of action différent from that there in con- 
troversy, and every point and question which was actually and nec- 
essarily litigated and decided in that action is res adjudicata in this. 
The question whether or not the terms of the letter of attorney were 
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brçad enough to empower Finlay to borrow money for the appel- 
lants and tp exécute their notes to secure a new debt, and the ques- 
tion whçther or net the certiflcate of acknowledgment was in ac- 
cordance with the law, were raised, litigated, and decided in that 
action, and the appellants are conclusively estopped by the judg- 
ment therein from again presenting or litigating them hère. In this 
suit the letter ojf attorney and the form of the certiflcate of acknowl- 
edgment must be conclusively presumed to hâve authorized Finlay 
to borrow the tnoney and to exécute the notes and mortgage in con- 
troversy on behalf of the appellants. 

The third feason why the decree should be reversed which is urged 
upon our considération is that the exécution of the letter of attor- 
ney never was in fact acknowledged by the appellants. The force 
of this contention must be determined by the statutes of the state of 
Nebraska, — by the law of the situs of the real estate mortgaged, — 
and there are several fatal objections to it. 

In the first place, an acknowledgment of the exécution of an in- 
strument affecting the title to real estate is not essential to the va- 
lidity of the instrument between the parties to it and their privies 
under the statutes of that state. The exécution of a deed, mort- 
gage, or letter of attorney may be proved by compétent testimony, 
and full force and effect may be given to it without any acknowledg- 
ment. The acknowledgment presçribed by the statutes of Nebraska 
is not a part of the conveyance or instrument, and its purpose and 
effect is not to condition the validity of the mortgage or power of 
attorney, but to entitle it to record, and to authorize its admission 
in évidence without other proof. Comp. St. 1899, c. 73, § 1; Burbank 
V. Ellis, 7 Neb. 156, 163 j Horbach v, Tyrrell, 48 Neb. 514, 516, 67 N. 
W. 485, 489, 37 L. E. A. 434. 

Nor is a married woman exempt from thèse rules in any case 
except where the instrument in question involves her dower (Comp. 
St. 1899, c. 23, § 12), or her homestead (Comp. St. 1899, c. 36, § 4). 
In ail other cases an acknowledgment by a married woman of the 
exécution of an instrument affecting her title to real estate is not 
essential to its validity in the state of Nebraska. If, therefore, as 
the appellants claim, they never acknowledged the letter of attor- 
Èey, it was still valid and effective, because their signatures to it 
and its delivery to the attorney in fact, Finlay, are established by 
the évidence. Linton v, Cooper, 63 Neb. 406, 408, 73 N. W. 731. 

In the second place, this record discloses the facts that this letter 
of attorney was signed and delivered to the attorney in fact by the 
appellants; that Mr. John C. New, the consul gênerai of the United 
States at London, placed upon it his ofScial certiflcate, to the effect 
that the appellants had properly acknowledged its exécution before 
him; that the power of attorney and this certiflcate were reeorded 
in the proper office in the state of Nebraska; and that in reliance 
upon this record the appellee loaned to the attorney in fact, Finlay, 
the $25,000 in controversy. In this state of the facts the appellants 
are estopped, both on gênerai principles and under the technical 
rule applicable to certiflcates of acknowledgment, from denying the 
fact stated iu the certiflcate to the injury of the appellee. By sign- 
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ing the letter of attornej', and placing it in the possession and under 
the control.of Finlay, they gave him the opportunity and tlie means 
to présent to innocent purchasers the appearance o£ an instrument 
duly aclinowledged by the appellants, and the record of an instru- 
ment apparently so aclinowledged. In reliance upon this apparent 
state of facts, the appellee loaned its money, and the appellants are 
thereby estopped from denying that the appearance which they neg- 
ligently permitted their agent to make did not correspond with the 
reality. One who by his acts or représentations, or by his silence 
when he ought to speali out, intentionally, or through culpable nég- 
ligence, induces another to believe certain facts to exist, and the lat- 
ter riglitfully acts on such a belief, so that he will be prejudiced if 
the former is permitted to deny the existence of such facts, is there- 
by conclusively estopped from interposing such déniai. Butler v. 
Cockrill, 73 Fed. 945, 951, 20 C. C. A. 122, 128, 36 U. S. App. 702, 
712, and cases there cited. The same resuit follows under the rule 
applicable to the impeachment of the certiflcate of acknowledgment. 
That certiflcate was an officiai act of the consul gênerai. It carried 
with it the strong légal presumption that the officer who had signed 
it faithfuUy discharged his duty, and that he had certifled to the 
truth, and not to a falsehood. There was no claim or prêteuse that 
this certiflcate had been procured by the fraud or collusion of the 
appellee, or that it ever knew there was any claim that the certifl- 
cate was false until after it had loaned its money in reliance upon 
its truth. The appellee was not a party to the letter of attorney, 
but an innocent mortgagee, that loaned its money in good faith, in 
the belief that the certiflcate was true. In Drury v. Foster, 2 Wall. 
24, 34, 17 L. Ed. 782, Mr. Justice Nelson, in delivering the opinion of 
the suprême court, said : 

"There is authority for saying that, where a perfect deed has been signed 
and aclînowledged before the proper officer, an inqulry into the examination 
of the feme covert, embracing the requisites of the statute, as constituting the 
acknowledgment, with a view to contradict the writing, Is inadmissible; that 
the acts of the officer for this purpose are judicial and conclusive." 

In Young v. Duvall, 109 U. S. 573, 577, 3 Sup. Ct. 416, 27 L. Ed. 
1038, the suprême court said that if the offlcer's certiflcate "can be 
contradicted, to the injury of those who in good faith hâve acted 
upon it, the proof to that end must be such as will clearly and fully 
show the certiflcate to be false or fraudulent. The mischiefs that 
would ensue from a différent rule could not well be overstated. 
The cases of hardship upon married women that might occur under 
the opération of such a rule are of less conséquence tlian the gênerai 
insecurity of titles to real estate, which would iiievitably follow 
from one less rigorous." In Hitz v. Jenks, 123 U. S. 298, 304, 8 Sup. 
Ct. 147, 31 L. Ed. 159, Mr. Justice Gray, in delivering the opinion of 
the court, after quoting from the opinions just cited, said: 

"It would be ineonsistent with the reasons above stated, as well as with 
a great weight of authority, to hold that, in the case of a deed actually exe- 
cuted by a married woman of full âge and Sound mind, a certiflcate of her 
separate examination and acknowledgment, in the form prescribed by the 
statute, and duly recorded with the deed, can afterwards, except for fraud, 
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be dontroUed or avoided by extrlnsic évidence of the manner in wliicli the 
exàmlnation was conducted by the magistrate." 

Thèse opinions, the gênerai priiciples of the law, and the great 
weight of aùthority throughout the land establish this just and 
équitable rule: As against a bona flde purchaser or mortgagee, who 
is net a party to the instrument, and who bas paid his money in 
reliance upon the record of a cerfificate of the acknowledgment of 
a deed or instrument duly signed and delivered which affects the 
title to real estate, the grantors are conclusively estopped from deny- 
ing the existence of the facts stated in the certiflcate which the olH- 
cer had jurisdiction to ascertain and to certify. Whart. Ev. § 1052; 
note to Smith v. Ward, 1 Am. Dec. 81 (s. c. 2 Root, 374); Fitzgerald 
T. Fitzgerald, 13 Reporter, 720; Williams v. Baker, 71 Pa. St. 476, 
482; Sali V. Patterson, 51 Pa. St. 289; Miller v. Wentwortb, 82 
Pa. St. 280, 285. 

Moreover, if the issue whether or not the exécution of this letter 
of attomey was acknowledged by the appellants had arisen between 
the parties to it, and ît had been necessary to détermine that ques- 
tion upon the évidence in this record, regardless of the rules of law 
to which référence has been made, the resuit could not hâve been 
différent. The certiflcate carrieé with it the légal presumption that 
the officer who made it f aithf ully discharged his duty. That officer 
testified that, while he could not reniember the particular act, he 
had never taken or certiflèd an acknowledgment which did not truth- 
fully State the facts contained therein, and that from the custom of 
his office he «hould say that the appellants appeared and acknowl- 
edged the exécution of the letter of attomey. This évidence is op- 
posed by the positive testimony of the appellants and by that alone. 
The testimony of Mrs. Linton disclosed the f act that she did not 
remember that she had appeared at the consulate and acknowledged 
the exécution of other instruments which she had undoubtedly 
signed and acknowledged, and, while the testimony of Mr. Linton 
was positive and circumstantial, it was not, in our opinion, suffi- 
cient, either alone or with the corroboration to be derived from the 
testimony of his wife, to overcome the force of the certiflcate and the 
testimony of the officer. The officer was disinterested, and the ap- 
pellants were interested. The burden rested on them of overcom- 
ing the testimony of Mr. New and the strong presumption that the 
certiflcate made at the time was true. A mère prépondérance of 
testimony was not sufflcient for this purpose. If the proofs were 
doubtful or unsatisfactory/ if the presumption of the truth of the 
certiflcate was not overcome by testimony plain and convincing be- 
yond reasonable controversy, the issue should be found for the cer- 
tiflcate. Pereau v. Frederick, 17 Neb. 117, 119, 22 N. W. 235; How- 
land V. Blake, 97 U. S. 624, 24 L. Ed. 1027; Marston v. Brittenbam, 
76 111. 611, 614; Lickmon v. Harding, 65 111. 503; Graham v. An- 
dersen, 42 111. 514, 519; Moproe v. Poorman, 62 111. 523, 527. The 
testimony that the certiflcate of acknowledgment was false is not of 
this clear and convincing character, and, if the issue had arisen be- 
tween the parties to the letter of attorney, it must hâve been found 
in f avor of its truth. The objection to this decree that the letter of 
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attorney was never acknowledged cannot be sustained. In reach- 
ing this conclusion, the argument of counsel for the appellants that 
the consul gênerai at London was not authorized to take and certify 
acknowledgments of instruments affecting real estate in Nebraska, 
although the statutes of that state authorize a "consul of the United 
States" to do so, bas not escaped attention. Comp. St. Neb. c. 73, § 
6. But that position bas not seemed worthy of discussion, because 
no reason occurs to us why the législature of Nebraska could bave 
intended to give the power to take and certify acknowledgments to a 
consul, and to withhold it from a consul gênerai. One is a consul as 
much as the otber, and the natural presumption is that the législa- 
ture intended to give the consul of higber rank as much power as 
the consul of lower grade. . 

It is said that the decree should be reversed because a married 
woman was not authorized to act, contract, convey, or mortgage her 
real estate by or through an attorney in fact; that, therefore, the let- 
ter of attorney and mortgage from Mrs. Linton were void, and her 
land was free from the incumbrance. This contention, and the au- 
thorities cited to sustain it, rest upon the disability of a feme covert 
under the common law to act by an attorney in fact Miller v. Ru- 
ble, 107 Pa. St. 395; Banking Co. v. Wright (Neb.) 74 N. W. 82; 
Devl. Deeds, § 548. But the right and power of Mrs. Linton to con- 
vey and mortgage her lands in the state of Nebraska must be meas- 
ured by the law of that state. The chapter of the statutes of that 
state which relates to conveyances of real estate provides: "Any 
real estate belonging to a married woman, may be managed, con- 
troUed, leased, devised, or conveyed by her by deed, or by will, in 
the same manner and with like effect as if she were single." Comp. 
St. 1899, c. 73, § 42. And "every instrument required by any of the 
provisions of this chapter to be subscribed by any party, may be 
aubscribed by bis agent thereunto authorized by writing." Comp. 
St. 1899, c. 73, § 56. A married woman may therefore act or contract 
concerning, convey, or mortgage her real estate in the state of Ne- 
braska by or through her attorney in fact. 

Another position of counsel for the appellants is that the notes 
and the mortgage did not bind Mrs. Linton or charge her real estate, 
because she never received aùy considération for them. This prop- 
osition is based upon an alleged fact which the testimony does not 
establish to our satisfaction. The attorney in fact, Finlay, died be- 
fore the testimony in this case was taken, and bis books and ac- 
counta were not produced. He received the proceeds of the loan 
which was secured by this mortgage as the attorney in fact of his 
daughter and her husband. He was collecting a large portion of the 
income of his daughter, and expending it as his judgment and dis- 
crétion dictated. There is évidence that he received and paid over 
or expended more than |200,000 in this way. Shortly after this loan 
was made he caused $4,891.50 to be remitted from Omaha, Neb., 
where he received the proceeds of the loan, to the Union Bank of 
London, to the crédit of Mrs. Linton, and he paid state, county, and 
city taxes upon her property to the amount of about $5,500. In one 
place Mr. Linton testifles that the money remitted to the Union 
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Banlî for Mrs. Linton was used to pay a note made by Finlay for 
futniture which he had purchased of Linton for fais daughter, Mrs. 
lÀtifùn, alid that they supposed that thiis remittanbe was a payment- 
out of the moneys belônging to Finlày. In othèr |places in the rec- 
ord may be found bis téstimony to aie effect tliat he never knew 
anything about the receipt of this remittance, either by himself or 
by his wife. If it was true that Finlay purchased of Mr. Linton a 
large ambunt of furnitnre for which he gave his note, and that he 
paid hini for this furniture with a portion of the moneys which he 
derived from the loan, it is not true that Mrs. Linton's estate derived 
no beneflt from thèse proceeds because she obtained the furnitnre, 
and thé tëstimony is undisputed that the taxes upon her property 
were paid by Finlay out of the moneys received from the appellee 
on account of this mortgage. It is true that Mr. and Mrs. Linton 
both testify that neither she nor her estate ever derived any beneflt 
or received any considération for the notes and mortgage in suit. 
But it is alsb true that the téstimony of Mrs. Linton shows that she 
gave her f^ther, Finlay, almost unlimited power as her agent to col- 
leçt and dispose of her income, and that she knew little or nothing 
about his accounts or his acts. The évidence is conclusive that he 
paid the taxes upon her property from the proceeds of this loan. 
It is persuasive that the remittance which he made to the Union 
Bank of London to her crédit did nbt fail to reach ita intended des- 
tination. We are satisfièd that shé received some considération and 
her estate derived some benefit from this mortgage. 

It is next insisted that the letter bf attorney is that of the hus- 
band alone, and that it does not empower the attorney in fact to 
act for Mrs. Linton, or to convey, mortgage, or charge her property. 
The position is without foundation or plausibility. It is best an- 
swered by the terms of the early portion of the power of attorney 
itself , which expressly authorize the attorney in fact to convey and 
mortgage the property of Mrs. Linton. They are: 

"Know ail men by thèse présents that we, Adolphus Frederick Linton and 
Phebe Bebecca Blizabeth Elwlna Linton, his wife, of Brighton, England, hâve 
made, constitùted, and appointed, and by thèse présents do make, constitute, 
and appoint, John Borland Finlay, of the commonwealth of Pennsylvania, in 
the United States of America, our true and lawful attorney, for us, or either 
of us, and in our or either of our names, places, and steads, to grant, bar- 
gain, and sejl, convey, exchange, assign, transfer, lease, mortgage, or eonflrm 
any or ail tracts, pièces, parcels, or lots of real estate, as well as of coal, 
ore, petroleum, oie ôther valuable minerais, claims, rights, intèrests, or heredita- 
ments which haivë 'descendèd to or been or may be acquired by or for the 
sald Phebe, or either of va," and to make deeds, bonds, mortgages, obligations, 
or Instruments requisite or necessary therefor, or in any manner connected 
therewith. • -, 

The remaiflïn^" objection to the letter of attorney is that it was 
signed and àcknbwledged in England, and does not bear the revenue 
stamp requiréd by the law b^ that country. But the penalty for a 
failure to properly stamp an instrument of this character under the 
law of Englànd is not the avoîdance of the instrument, but ils inad- 
missibility in the courts of that country until it is properly stamped. 
The omission of the stamp did not, therefore, affect the validity of 
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the power of attorney, or its admissibility in évidence in the courts 
of the United States, whose practice is not prescribed by tlie rev- 
enue laws of England. 

The reasons urged for a reversai of this decree hâve now been 
considered, and but one objection to it remains, and that is that the 
amount found to be due upon the notes is too large. Counsel for ap- 
pellants stated in argument and they assert in their brief that there 
is included in the amount adjudged due by the decree a penalty for 
the failure of the mortgagors to pay their notes at maturity, which 
consista of interest on the amount of the principal note at the rate 
of 10 per cent, per annum from its date, June 1, 1892, to the date of 
the decree. A careful computation of the interest according to the 
terms of the contract has demonstrated the fact, however, that the 
mathematics of counsel is as much at sea in this case as are their 
views of the law and the facts. The note for the |25,000 contained 
contracta (1) that the makers would pay interest at 6 per cent, per 
annum according to the terms of coupons attached, until June 1, 
1897, when the note fell due, and interest semiannually at 10 per 
cent, per annum thereafter; and (2) that, in case of default of pay- 
ment according to the terms of the note, the makers would pay in- 
terest at the rate of 10 per cent, per annum from the date of the note 
until it was paid. Each coupon note contained a contract that it 
should draw interest at 10 per cent, per annum after its maturity. 
The contention of counsel for appellants is that the agreement to pay 
interest at 10 per cent, per annum from the date of the note in case 
of default was a contract to pay a penalty, was illégal, and that the ■ 
decree is erroneous, because the amount of this penalty is included 
in the amount found due therein. It is not material in this case 
whether the position of counsel relative to the character of this con- 
tract concerning the default is or is not tenable, and that question 
will not be considered, because the fact necessary to its présentation 
does not exist. Ten per centum per annum is a lawful contract 
rate of interest in the s'tate of Nebraska. The makers of thèse notes 
had the right to agrée to pay a higher rate of interest after the ma- 
turity of their notes than they contracted to pay before their ma- 
turity. They did agrée that after the maturity of the note for $25,- 
000 they would pay interest on that sum semiannually at the rate of 
10 per cent, per annum, and that they would pay interest from the 
date of their maturity upon the amount of each of the coupon notes 
at the rate of 10 per cent, per annum. The decree includes interest 
on the amount of thèse notes after their maturity at this rate, the 
amount of interest evidenced by the face of the coupon notes, and no 
other interest. It lawfuUy provides that the amount found to be 
due thereon shall draw interest at the rate of 10 per cent, per an- 
num from the date of the decree until its amount is paid, because 
that was the agreement of the parties evidenced by the notes. 
There is therefore no error in the amount or in the terms of the 
decree. A contract for a lawful rate of interest before the ma- 
turity of a promissory note, and for a higher, but lawful, rate after 
maturity, is valid and enforceable, and it entitles the holder of the 
note to the higher rate, both before and after the judgment or de- 
104 F.-38 
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crée thereon, and until the debt is paid. Havemeyer v. Paul, i5 
Neb. 378, P9i 63 N. W. 932; Hallam v. Telleren (Neb.) 75 N. W. 560; 
Insurance Ôo. t. WestërhofiE (Neb.) 78 N. W. 724. The decree below 
is affirmed. 



JOHNSON et al T. MUND AT. 

(Circuit Cotnrt of Appeals, Bl^th Circuit. October 2#, 1900.) 

No. 1,340. 

EqniTy—jDRisDioTioN— Mining Claim— Suit to Bbtablish Advehsb Claim. 

A suit In equlty cannot be malntalned In support of an adverse claim 

flled against the patentlng of a mlning claim to défendant, where com- 

plalnant bases his claim upon a purely légal title acquired by a purcbase 

of the property at sherlff's sale, the appropriate action belng one at law. 

Appeal from tbe Circuit Court of the United States for the Dis- 
trict of Colorado. 

Albert Smith (Charles J. Hughéô, Jr., on the brief), for appellants. 
Charles M. Brown, for appellee. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

CAIDWELL, Circuit Judge. M. R Johnson and others flled an 
adverse claim against Daniel Munday to enter the Claire Maire and 
Maggie M. lode-mining clauns in the land office at Denver, Colo., 
and brought an action at law in the United States circuit court in 
support of their adverse claim. A demurrer to the complaint in 
the action at law was sustained, whereupon the court, for some rea- 
son not disclosed by the record, ordered that the plaintifls hâve 
"leave to flïe a bill in equity asserting tifle to the premises in con- 
troversy." Thereupon, the plaintifEs flled their bill in equity in this 
suit. The défendant demurred ta the bill upon the ground, among 
others, that: "The matters and things set out in said bill of com- 
plaint, and for which relief is sought, are not cognizable in a court 
of equity." This demurrer was overruled, and tiie question raised 
by it is the only one we find it necessary to consider. The bill sets 
up and connts on a purely légal title to the premises in controversy 
acquired by the purchase of the same at sheriff's sale. No ground 
of équitable cognizance is alleged or shown. It is an ejectment bill 
pure and simple. It states a good cause of action at law, but not 
one within the jurisdiction of a court of equity. The bill rests the 
jurisdiction of the court in the action upon the diverse citizenship 
of the parties, and also upon the ground that an action in support 
of an adverse claim is one arising under the laws of the United 
States, of which the fédéral court Iueib jurisdiction regardless of the 
citizenship of the parties; but since tbe décisions of the suprême 
court in the cases of Blackbum v. Mining Cîo., 175 U. S. 571, 20 Sup. 
et. 222, 44 L. Ed. 276, and Mining Co. v. Rutter, 177 U. S. 505, 20 
Sup. et. 726, 44 L. Ed. 864, the last gronnd upon which the juris- 
diction is claimed is untenable. The decree of the circuit court is 
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reversed, and the cause remanded, with instructions to that court to 
dismiss the bill for want of jurisdiction in equity, without préjudice 
to tke complainants' right to assert their claim at law. 



DENISON & N. RY. CO. v. RANNEY-ALTON MERCANTILE CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. October 24, 1900.) 

No. 1,401. 

1. CONTRACT ov Corporation— Defaultino Contractors — Liabimtiks. 

A corporation is not legally or equitably bound to pay the credltors 
of its defaulting contractors for worli, materials, or supplies which cred- 
itors furnished to sucli contractors, and tbe latter used to improve the 
property of the corporation, when the contractors hâve se utterly failed 
to perform their agreement with the corporation that it owes them noth- 
ing. 

3. Same— Equitable Lien. 

In the absence of a statute creating them, such creditors of defaultlng 
contractors hâve no équitable liens upon the property of such a corpora- 
tion. 

8. Samb — LiABiLiTT TO Ckeditors op Dkpaolting Coxtkactors. 

A corporation is not legally or equitably bound to pay the creditors of 
defaulting contractors with a receiver of its property for work, materials, 
or supplies which such creditors furnished to such contractors, and which 
the latter used to improve the property of the corporation, when the con- 
tractors hâve so utterly failed to perform their agreement that the re- 
ceiver owes them nothing. 

4 Same— Equitable Lien on Property in Hands dp Receiver. 

In the absence of a statute, or an order of court, made before such 
work, materials, or supplies were furnished, establishing them, such cred- 
itors hâve no équitable liens for the amounts due them from the default- 
ing contractors upon the property of the corporation in the hands of the 
receiver. 

6. RaILROADS — ReOEIVERS— CONTRACTS FOR CONSTRUCTION— LiENS. 

Orders of court authorizing the receiver of the property of a railroad 
corporation to make an agreement with specifled contractors for the con- 
struction, completion, and equipment of a railroad in considération of 
receiver's certiflcates to the amount of $11,000 for every mile of com- 
pleted and equipped railroad, and making such certiflcates liens upon the 
property of the railroad company, give no liens upon such property to 
the creditors of such contractors for work, materials, or supplies which 
they furnished to the contractors to enable them to perform their agree- 
ment, but conclusively négative the inference that any such liens were 
created, and demonstrate the fact that the court contemplated and in- 
tended that the contractors should pay their own creditors, that the 
amount which became due from the receiver to the contractors under 
the agreement should be the limit of the liability of the property of the 
railway company under the contract, and that this liability should be 
evidenced by receiver's certlficates. 

6. Appbal— Final Decree. 

A decree of foreclosure and. sale, which leaves the amount of the claims 
of the complainants undetermined, and the amount of the liability of the 
défendants and their property unfixed, is not a final decree. 

(Syllabus by the Court.) 

Appeal from the United States Court of Appeals in the Indian Ter- 
ritory. 
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In 1895 the Denison & Northern Eailway Company, the appellant, vras s 
corporation authorized to construct , rallroads In the Indlan Territory. The 
United States court in that territofy for the Southern division appointed a 
reeeiver of its property, and authorissed thàt receiver to issue eertiflcates of 
indebtedness, and to make a contract with the Minerai Belt Construction 
Company, a co-partnershlp, for the construction and equipment of 104 miles 
of rallroad in considération that the recelTer would pay to thèse contractors 
receiver's eertiflcates to the amount of $11,000 per mile of completed and 
equipped rallroad. Thèse contractors employed men, bought supplies and ma- 
terials, and caused some grading to be done, but never completed or equipped 
a mile of rallroad, or complied with any condition of their contract. The 
Ranney-Alton Mercantile Company, a corporation, sold groceries of the value 
of $16,500 to thèse contractors, for which they did not pay, and thereupon 
It flled a bill against the construction company and the railVFay company, 
and prayed that the amount of its claim against the construction company 
should be deereed to constltute a lien ùpon ail the property of the railway 
company, and ^hat thls property shônld be sold to pay this claim. Other 
creditors of the defaulting contractors brought like sults, which were Con- 
solidated with that of the mercantile company, and upon final hearing the 
court deereed that ail thèse creditors wére entitled to liens upon the property 
of the railway company to the amount of the value of the improvements 
whlch the contractors had made upon the Une of the rallroad. This decree 
was affirmed by the United States court of appeals in the Indian Territory 
(53 S. W. 496), and the railway company appeals from that decree of afQrm- 
ance. 

William J. Scott and W. B. Sanders (Henry M. Furman, C. S. 
Herbert, G. B. Stuart, Yancey Lewis, J. H. Gordon, Andrew Squire, 
and J. H. Dempsey, on the brief), for appellant. 

W. A. Ledbetter and S. T. Bledsoe, for appellees. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

SAINBGRN, Circuit Judge, after stating the case as above, delir- 
ered the opinion of the court. 

This was a suit in equity, and the appeal presented to this court 
ail the évidence, and imposed upon it the duty of flnding the facts 
proved, of considering the entire case upon its merits, and of deciding 
it according to the law and the very right of the matter. The only 
diifieulty which it has presented has been to extract from a confused 
mass of relevant and irrelevant évidence in a printed record of 529 
pages and from 306 printed pages of argument the few material 
facts and elementary principles of la^î^ which condition its disposi- 
tion. When thèse had been discoveped, the questions presented in 
allument had been answered by thèse axiomatic rules of law and 
of reason: A eorporation is not legally or equitably bound to pay the 
creditors of its defaulting contractors for work, materials, or sup- 
plies which creditors furnished to such contractera, and the latter 
used to improve the property of the corporation, when the con- 
tractors hâve so utterly f ailed to perf orm their agreement with the 
corporation that it owes them nothing. In the absence of a statute 
creating them, such creditors of defaulting contractors hâve no équi- 
table liens upon the property of such a corporation. A corporation 
is not legally or equitably bound to pay the creditors of defaulting 
contractors with a receiver of its property for work, materials, or 
supplies which such creditors furnished to such contractors, and 
which the latter used to improve the property of the corporation, 



DENISON & N. RY. CO. V. RANXEY-ALTON MERCANTILE CO. 597 

when the contractors hâve so utterly failed to perform their agrei;- 
ment that the receiver owes them nothing. In the absence of a stai- 
ute, or an order of court, made before such work, materials, or sup- 
plies were furnished, establishing them, such creditors hâve no équi- 
table liens for the amounts due them from the defaulting contractors 
upon the property of the corporation in the hands of the receiver. 
Orders of court authorizing the receiver of the property of a rail- 
road corporation to make an agreement with specilied contractors 
for the construction, completion, and equipment of a railroad in con- 
sidération of receiver's certificates to the amount of |11,000 for 
every mile of completed and equipped railroad, and making such cer- 
tificates liens upon the property of the railroad company, give no 
liens upon such property to the creditors of such contractors 
for work, materials, or supplies which they furnished to the con- 
tractors to enable them to perform their agreement, but conclusively 
négative the inference that any such liens were created, and demon- 
strate the fact that the court contemplated and intended that the 
contractors should pay their own creditors, that the amount which 
became due from the receiver to the contractors under the agree- 
ment should be the limit of the liability of the property of the rail- 
way company under the contract, and that this liability should Jbe 
evidenced by receiver's certificates. 

The facts established by the évidence which are material to a dé- 
cision of the merits of this suit are few and simple. They are thèse: 
A receiver of the property of the appellant, the railway company, 
was ordered by the court to make, and did make, a contract with a 
co-partnership that they should construct and equip 104 miles of 
railroad in considération of receiver's certificates to the amount of 
$11,000 for each mile of completed and equipped railroad. After 
ihese orders had been made, the appellee, the mercantile company, 
sold to thèse contractors groceries worth |16,500, in reliance upon 
them. The contractors employed some men, and caused some grad- 
ing and bridging to be done on the Une of the railroad, but utterly 
failed to complète or equip any part of it, or to comply with any 
stipulation of their contract. The mercantile company flled a bill 
to establish and enforce a lien upon the property of the railway com- 
pany for the amount which the defaulting contractors owed them. 
In their bill they alleged other facts, which they failed to prove, 
and others still the proof of which was immaterial. The record is 
full of demurrers, pleas, objections, reports of masters, rulings, and 
exceptions. It bristles with amusing facts and interesting légal 
conundrums, but, when ail is said, the few plain facts which hâve 
been recited and the elementary principles already announced dis- 
pose of the entire case upon its merits, and render it impossible to 
sustain any lien upon the property of this railway company for the 
debts of the defaulting contractors of its receiver, either at law or 
in equity. The rules which render this resuit imperative are pro- 
verbial. Thèy warrant neither discussion nor citation of authority. 
The facts are so simple that no argument can strengthen the con- 
viction which their statement carries. This décision of the case 
upon its merits renders the discussion of other questions in the suit 
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Tiiine<;esBary, and we might well leave the case hère were it not for 
the fact that counsel for the appellees hâve so earnestly contended 
that othêr material facts were proved, and other principles of law 
were appliéàble, that we hesitate to close our opinion without a 
brief ataténàent of the reasons which hâve led us to the conclusion 
that their positions cannot be sustained. To this end the facts 
out of which this suit arose will be stated more at length, and then 
the claims of counsel for the appellees will be considered. 

In 1895 the Denisbn & Northern Railway Company was a corpora- 
tion with a charter, and nothing else. On April 18, 1895, it made 
a contraet with a co-partnership styled Bracey, Lampson & Chap- 
man for the construction of 71 miles of railroad in the Indian Terri- 
tory. Thèse contractors caused some surveys to be made, and some 
work to be done clearing the right of way for the railroad. But they 
utterly failed to comply with the terms of thdr contraet, and there 
is no proof that the railway company ever became indebted to them 
in any amotint whatever. On September 7, 1895, W. S. Crockett, one 
of the creditors of Bracey, Lampson & Chapman, filed a bill in the 
United States court in the Indian Territory on behalf of himself and 
other creditors of thèse defaulting contractors against the railway 
company, and prayed for the appointment of a receiver of its prop- 
erty, and for its sale. This bill stated no cause of action in equity, 
and no grôund for the appointment of a receiver, and on March 14, 
1898, after a receiver had been appointed, had been authorized to 
issue certiflcates of indebtedness, and to make a contraet to construct 
104 miles of railroad, and after the property of the company had been 
held in the clutches of the court for more than two years, that court 
dismissed the entire proceeding for want of jurisdiction, discharged 
the receiver, and vacated and set aside ail the orders it had made. 
On November 5j 1895, that court appointed one Moran Scott a re- 
ceiver of ail the property of the railway company upon the bill in 
Crockett's suit. The railway company appeared, and submitted to 
the jurisdiction of the court, and on March 2, 1895, on the applica- 
tion of Crockett, the receiver, and the railway company, the court 
made orders that the debts of the defaulting contractors, Bracey, 
Lampson & Chapman, constituted a first lien upon ail the prop- 
erty of the railway company; that the receiver should make a con- 
traet with the Minerai Belt Construction Company, a co-partnership, 
for the construction, completion, and equipment of 104 miles of 
railroad in considération that they would accept in payment there- 
for "eleven thousand dollars ($11,000) a mile of receiver's certiflcates 
for each mile of road actually constructed and equipped." Thèse or- 
ders authorized the receiver to issue $1,140,000 of certiflcates to pay 
for the construction and equipment of this railroad. They required 
the contractors to give a bond in the sum of $100,000 for the faith- 
ful performance of the contràct. On April 6, 1896, the railway com- 
pany filed a written motion to set aside the orders authorizing the 
receiver to issue thèse certiflcates and to enter into this contraet. 
This motion called attention to the facts that the bill stated no cause 
of action in equity; that the complainant was not a créditer of the 
railway company, but of contractors who had defaulted in the per- 
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formance of their agreement with the railway company; that the 
construction company was incapable of performing the proposed 
contract; that their proposed bond was insuiScient; and that the 
orders to issue the certifleates and to make the contract were unwar- 
ranted in law and in fact. The complainant, Crockett, made a mo- 
tion for an order requiring the construction company to strengthen 
the bond, and prayed that the order directing the receiver to make 
the contract be rescinded. The court denied tbese motions, and on 
April 21, 1896, made an order that the receiver be authorized to is- 
sue the certifleates; that they should be a lien upon ail the prop- 
erty of the railway company; that the receiver should make a con- 
tract with the construction company to the eiïect that they should 
agrée (1) to pay into court on or before June 15, 1897, such sum as 
should be found due by the master on the claims outstanding against 
the railway company, (2) to pay ail expenses of the receivership, (3) 
to pay for the right of way of the railway company, and (4) to con- 
struct and equip a railroad 104 miles in length on or before January 
1, 1897. On April 25, 1896, the Eanney-Alton Mercantile Company 
made a written contract with the construction company to furnish it 
groceries, for which the construction company agreed to pay cash 
within 90 days from delivery, and to give an order on the receiver 
for receiver's certifleates to the amount of the purchases once in 30 
days. On the same day the construction company gave to the ap- 
pellee a bond in the sum of |30,000 for the faithful performance of 
this contract. Between April 27, 1896, and August 7, 1896, the 
mercantile company furnished groceries to the construction com- 
pany, under this contract, to the amoont of |16,500. The construc- 
tion company caused some grading to be done, and some materials 
to be placed upon the right of way of the railway company, but it 
failed to completely perform any of the stipulations of its contract. 
It did not pay the outstanding debts of the railway company. It 
did not pay the expenses of the receivership. It did not complète 
and equip a rod of railroad, and there is no allégation or proof that 
the railway company ever became indebted to it in any amount 
whatever. On March 14, 1898, the mercantile company commenced 
this suit by flling a bill in equity against the railway company and 
the construction company, in which it sought to charge the prop- 
erty of the railway company with a lien for the debt due to it from 
the construction company. Other créditera of the construction com- 
pany and creditors of Bracey, Lampson & Chapman brought like 
suits, which were Consolidated with that of the mercantile company, 
and proceeded to decree. The suit of the mercantile company pré- 
sents the strongest case upon the record for the complainants, and 
it will be unnecessary to state or consider the facts in any of the 
others. This suit was heard on an amended complaint and an an- 
swer of the railway company which denied ail its averments except 
those which stated the proceedings in the Crockett case. AU the 
allégations of the amended bill that were material to the right of the 
mercantile company to a lien upon the property of the railway com- 
pany were that it sold groceries worth |16,500 to the construction 
company; that before it made this sale the court had appointed the 
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receiver of the property of the railway company în the Crockett 
case; and had authorized liim to issue certiflcates of indebtedness 
whdcli were to constitute a lien upon the property of the railway 
Company, and to make the contract with the construction company 
for the construetion and equipment of the 104 miles of railroad in 
the manner already recited; that there was an understanding and 
agreement at the time thèse orders were made between the rail- 
way company and the construction company that the latter should 
pledge the certiflcates to its creditors to procure supplies ; that it 
was agreed and understood between the receiver, the construction 
company, and the railway company that the construction company 
should hâve a lien upon the property of the railway company ; that 
the construction company should pledge its lien to the parties f rom 
whom it obtained crédit for supplies; that thereby a lien was 
created in favor of the mercantile company ; that the construction 
company obtained the goods from the mercantile company upon 
the express représentation and agreement that the appellee should 
hâve a lien upon the property of the railway company; and that 
at the time ail the orders were made in the Crockett case, and at 
the time the alleged représentations were made to the mercantile 
company, the railway company was a party to the Crockett case, 
was aware of the orders, procured them to be made, knew that 
the construction company was procuring goods on the faith of thèse 
orders, that a lien had been created in favor of the mercantile com- 
pany, and that thereupon the railway company became bound to 
pay for the goods, and consented and agreed that the mercantile 
company should hâve a lien upon its property for their value. There 
was no averment in the bill that any receiver's certiflcates were 
ever issued, assigned to or held by the mercantile company, and no 
prayer for the enforcemént of any lien evidenced by any such cer- 
tiflcates. The case went to final hearing upon thèse pleadings, and 
on June 2, 1898, the court entered a decree that the mercantile com- 
pany, and evèry other créditer of the construction company, and 
every creditor of the defaulting contractors, Bracey, Lampson «& 
Chapman, who established the indebtedness of either of thèse con- 
tracting firms to him before the master for work or supplies fur- 
nished the contractors to enable them to build the railroad, had a 
lien upoK ail the property of the railway to the amount of the 
value of the improvements upon the right of way of the company 
made by the contractors. After the entry of this decree the case 
was referred to a master to ascertain the amounts due from the con- 
tractors to their respective creditors, and appraisërs were appointed 
by the court to ascertain and report the value of the improvements 
upon the right of way, and the master and thé appraisërs in due 
time made reports, which were conflrmed. Thereupon, on October 
29, 1898, a decree was rendered that the varions creditors of thèse 
contractors had liens upon ail the property of the railway com- 
pany for the sum of $41,335, the appraised value of the improve- 
ments plus the cost of making the appraisement, in proportion t» 
the sums tfhich the master had found to be due to thèse creditors, 
respectively, which amounted in the aggregate to $47,923.67. 
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It 13 conceded that the orders of the court to issue the receiver's 
certificates and to make the contract with the construction Com- 
pany provided that the latter company shpuld completely build and 
equip the railroad, that ail the certificates should be delivered to 
that company, that those eertiiicatea should pay in full for the rail- 
road and equipment, and that they should constitute a lien upon 
ail the property of the railway company. The claim of the mer- 
cantile company is that the acts of the parties to the receivership 
proceeding were such that, in addition to the certificates and the 
lien which they were to évidence, other liens were created to the 
amount of the debts of the construction company for groceries, sup- 
plies, and materials in favor of the parties who furnished the lat- 
ter. In other words, the claim is that, if the entire $1,140,000 of 
certificates had been issued to the construction company, and if 
the railroad and equipment had thus been fully paid for by the re- 
ceiver, the property of the railway company would stlU hâve been 
charged with additional liens to secure ail the debts of the con- 
struction company for supplies, labor, and materials furnished to 
the contractors. The évidence in this record shows that the value 
of the improvements made by ail the defaulting contractors was 
about $40,000, that certificates to the amount of $35,000 were is- 
sued, and that the unpaid obligations of the construction company 
which hâve been charged upon the property of the railway company 
by this decree aggregate more than $45,000. If the certificates had 
created a lien, the amount of this lien, added to the liens of the cred- 
itors of the defaulting contractors, would hâve made double the 
value of the improvements. Under the theory of the counsel for 
the construction company, if this railroad had been constructed 
and equipped, it would hâve been charged with the lien for $1,140,- 
000 evidenced by receiver's certificates, and perhaps for as much 
more on account of the debts of the contractors for work, mate- 
rials, and supplies furnished to them in the construction and equip- 
ment. This is the absurd theory of the creditors of the contractors. 
The burden of proof to egtablish it was upon them. One who em- 
ploys a contracter to make an improvement upon his property does 
not ordinarily give to him the full value of the improvement, and 
also charge his property with ail the debts which the contracter may 
incur in the performance of his agreement. If such a plan was 
adopted by the railway company, the receiver, or the court, its adop- 
tion was unwise, improvident, and contrary to the usual course 
of business affairs; and its absurdity and improvidence imposed 
upon those who alleged it the burden of proving it by clear and 
convincing évidence. Hâve they successfuUy borne this burden? 
A careful analysis of the bill of the mercantile company discloses 
the suggestion of four, and only four, possible grounds upon which 
a lien upon the property of the railway company for the debt of 
the defaulting contractors could be maintained. Thèse grounds are : 
(1) That, before the mercantile company sold its groceries, the rail- 
way company understood and agreed that the creditors of the con- 
tractors should hâve liens upon its property for the work, supplies, 
and materials which they furnished to the construction company; 
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(2) that at thîs time the railway company understood and agreed 
thatthe construction company should bave a lien upon its prop- 
erty, and that it should pledge this lien to those who furnished 
the contractors with work, materials, and supplies; (3) that the 
railway company represented at this time that the creditors o£ the 
contractors should bave such liens upon its property; and (4) that 
the orders of the court and the contract it authorized established 
liens in favor of the creditors of the contractors, and the railway 
company procured and acquiesced in thèse orders and this contract. 
The mercantile company alleged that it relied upon this acquiescence 
and upon ail thèse agreements, représentations, and acts of the rail- 
way company when it sold' its goods, and that the railway com- 
pany was estopped thereby from defeating its lien. The suflaciency 
in law of the averments of this bill whicb set forth thèse varions 
grounds of relief was challenged and argued in the courts below 
and in tbis court. But the question becomes immaterial, because 
the allégations of the facts on which the claims of the mercantile 
company Were based were denied in the answer, and they were not 
proved by the évidence. 

1. There is no évidence in this record that either the railway 
company or the receiver ever at any time either understood or 
agreed with this mercantile company, or any other creditor of the 
contractors, that any of thèse creditors should havé any lien what- 
ever upon its property on account of any work, supplies, or mate- 
rials furnished to the contractors. 

2. It is alleged that the railway company understood and agreed 
that the construction company should bave a lien upon its prop- 
erty, and that they should pledge this lien to their creditors. There 
are two insuperable obstacles to the maintenance of this theory. 
In the first place, there is no évidence that the railway company 
or the receiver understood or agreed that the construction company 
should bave any lien upon its property except that which was to 
be evidenced by the receiver's certificates, and the mercantile com- 
pany neither alleged any claim nor prayed for any relief on account 
of any lien based upon thèse certificates. In the second place, if 
there had been such an agreement, the mercantile company could 
bave established no lien until it proved that the construction com- 
pany had acquired such a lien upon the property of the railway 
company for an indebtedness which the railway company justly 
owed it, and that this lien had been pledged to the mercantile com- 
pany. There was no proof that the railway company ever became 
justly indebted to the construction company, or that it ever ac- 
quired any lien upon the property of the railway company. There 
was no allégation of this essential fact in the bill, no issue Joined 
upon it, and no trial of any such issue. The mercantile company 
therefore acquired no lien through the assignment of the lien of 
the contractors, because it was not shown that those contractors 
ever had such a lien. 

3. It was averred that the railway company represented that the 
creditors of the contractors should bave liens upon its property. 
There is no évidence that either the railway company or the re- 
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ceirer ever made any such représentation. It does appear that tlie 
members of the construction company so stated to the agents of 
the mercantile company, but the représentations and agreements 
of tlie construction company did not charge the railway company. 
4. Finally, it is claimed that the orders of the court, and the con- 
tract which it authorized, established liens in favor of the creditors 
of the contractors, and that, because the railway company procured 
and acquiesced in thèse orders, it is estopped from defeating thèse 
liens. The fatal objection to this contention is that the orders and 
the contract not only establish no such liens, but industriously pro- 
vide against their existence. The theory of those orders and that 
contract was that the construction company should not only pay 
ail the claims against the prior defaulting contractors, Bracey, Lamp- 
son & Chapman, but that they should deliver to the railway company 
a railroad completed, equipped, free from ail liens, charges, and 
claims, for the $11,000 of receiver's certiûcates per mile of completed 
and equipped railroad. The fact that it was the intention and pur- 
pose of the court, the receiver, and the railway company to prevent 
the création of any lien or charge upon the property of the latter 
company, except the lien of the receiver's certiflcates, conclusively 
appears from the absurdity of any other theory which would neces- 
sarily compel the railway company to pay more than once for the 
improyement; from the fundamental provision of the orders and 
the contract that the construction company should build and equip 
the railroad, which could not mean less than that it should pay for 
the construction and equipment; from the provision that the con- 
struction company should pay into court the amount that should 
be found due from the prior defaulting contractors; from the pro- 
vision that it should pay ail the exfhsnses of the receivership, and 
should pay for the right of way; and from the provision that the con- 
struction company should give a bond conditioned for the faithful 
performance of its contract. The évident purpose and the clear 
légal effect of thèse orders and of this contract were to provide for 
a completed and equipped railroad of 104 miles in length, free of ail 
liens and claims, except those evidenced by the receiver's certiflcates 
to be issued thereunder; and every one who dealt with the construc- 
tion company in the face of thèse orders and this contract was com- 
pelled to do so with complète notice of thèse facts and of this law. 
There was neither agreement, représentation, suggestion, nor intima- 
tion in any of thèse légal proceedings that any creditor of the con- 
tractors would be permitted to acquire a lien upon the property of 
the railway company. That theory was negatived by every provision 
of the orders and of the contract; and, if the railway company had, 
procured and acquiesced in them, it was not thereby estopped to 
deny the absurd claim of the creditors of thèse contractors, because 
it never admitted, represented, or agreed that any such claim would 
be valid. The resuit is that the orders in the Crockett case did not 
contemplate or establish any liens upon the property of the railway 
company in favor of the claims of the creditors of the contractors 
of the receiver for supplies, work, or materials furnished to the lat- 
ter in the construction of the railroad. Those claims were not se- 



604 104 FEDERAL REPORTER. 

cured by any Btatutory or équitable liens, and the decree below must 
be reversed. 

Counsel for the railway company insist that the court had no juris- 
diction of the parties to or the subject-matter of the Orockett case, 
that the orders made and certiflcates issued in that case were void, 
and that the proceedings therein gave notice of their invalidity to 
aJl :who acted on or dealt in them, We hâve reached a décision of 
this cage in their favor without determining the questions presented 
by thèse contentions, and, as it is unnecessary to consider them hère, 
we do not détermine in this case either that thèse contentions are 
or that they are not well founded. 

It is suggested in the brief of counsel for the appellees that, even 
if the daims of the creditors of the construction company cannot 
be sustained, yet the railway company is bound by the order of 
March 2, 1896, which chargea its property with liens in favor of the 
creditors of Bracey, Lampson & Chapman, for the reason that the 
railway company joined in an application for that order. The argu- 
ment is unworthy of serions considération. The creditors of Bracey, 
Lampson & Chapman were not entitled to any such liens on the 
merits of their claims, because they were creditors of the default- 
mg contractors, to whom the railway company was not proved to 
be indebted. Conceding that the company applied for the order es- 
tablishing their liens, it was not estopped f rom vacating that order, 
because they expended no money, incurred no liability, and sus- 
tained no damage on the faith of it. Their claims had arisen months 
before the order was made. They had arisen before the receiver 
was appointed. On April 6, 1896, thé railway company moved to 
vacate this order. The order had been erroneously made, and it was 
flnally vacated by the court which made it in the decree which dis- 
missed the Orockett case in 1898. The resuit is that the creditors 
of Bracey, Lampson & Chapman are not entitled to any liens either 
by virtue of the orders in the Orockett case or on account of the 
merits of their claims. 

A single question remains. On June 2, 1898, the trial court en- 
tered a decree to the effect that the creditors of the defaulting con- 
tractors had a lien upon ail the property of the railway company to 
the amount of the value of the improvements upon the right of way 
of the company made by the contractors. That decree did not flx 
the amount of the lien nor the amounts of the claims of the cred- 
itors. After it was entered, the amount of the lien was determined 
by an appraisal of the improvements upon the right of way, made 
under an order of the court, and the amounts of the claims of the 
creditors were determined by a master. On October 29, 1898, a de- 
cree was rendéred that the creditors of the contractors had liens 
upon the property of the railway company for the sum of $41,355, 
the appraised value of the improvements plus the cost of making 
the appraisemênt, and that they held thèse liens in proportion to the 
sums which the master had f ound to be due to them, respectively, 
which amounted in the aggregate to |47,923.67. An appeal was 
taken from the latter decree, but none was taken from the former. 
Counsel for the appellees seek to escape a reversai of the decrees 
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of the courts in the Indian Territory on the ground that the decree 
of June 2, 1898, was the final decree, and that, as no appeal was 
taken therefrom, the merits of this case were not within the juris- 
diction of the United States court of appeals in the Indian Territory, 
or of this court. But a decree of foreclosure and sale which leaves 
the amount of the claims of the complainants undetermined and the 
amount of the liability of the défendants and their property unfixed 
is not a final decree. Railroad Co. v. Swasev, 23 Wall. 405, 410, 23 
L. Ed. 136; Chase y. Driver, 92 Fed. 780, 784, 34 C. C. A. 668, 672. 
This was the nature of the decree of June 2, 1898. It was an inter- 
locutory decre*, which left both the amounts due to the complain- 
ants and the amount of the liability of the property of the railway 
Company entirely undetermined. The decree of October 29, 1898, 
for the flrst time flxed the limit of the rights of the complainants 
and of the liabilities of the défendants, and that was the final decree. 
The appeal from it presented the merits of the entire controversy, 
and the validity of ail the interlocutory orders and decrees in the 
suit. The decree of the United States court of appeals in the Indian 
Territory in this case and the decree of the United States court in 
the Indian Territory are reversed, and the case is remanded, with 
directions to dismiss the bill upon the merits. 



D'ESTERRE T. CITY OF NEW YORK et al. 
(Circuit Court of Appeals, Second Circuit. March 7, 1900.) 

1. MuNTCiPAi. Bonds— Validity— FoKMAi, Defbcts. 

Provisions of statute authorizing the Issuance of negotlable municipal 
bonds, which relate only to the forin of the bonds, and serve no purpose 
in safèguarding the municipality, are directory only, and a departure there- 
from in omitting the date and name of payée, or in failing to state the 
place of registration in bonds issued thereunder, is not a defeet of sub- 
stance, which renders them invalid. 

2. SaME— MlSBECITAL OP StATHTE. 

The fact that municipal bonds erroneously récite the statute under 

which they were issued is immaterial, and does not afCeet their validity, 

where it is not claimed that any condition précèdent to their issuance, re- 

quired by the statute under which they were in fact Issued, was omitted, 

8. Same — Statute Governing. 

Where a spécial act authorizing the issuance of municipal bonds con- 
talns provisions prescribing the form and conditions of such bonds, It 
supersedes the gênerai statutory provisions on that subjeet, and is alone 
to be looked to in determining the formai sufflciency of bonds Issued there- 
under. 

4. Same— Défenses— Bona Fide Pdechaser. 

Where a town issued negotiable bonds in conformity to the requirements 
of the statute which authorized their issuance, in ail substantial respects, 
and delivered them to a purchaser, by whom they were negotiated for 
value to a third person, who tooli them in good faith, the municipality ean- 
not avoid liability thereon on the ground that its offlcers, without author- 
ity, sold them on crédit, and the town never received payment therefor.i 

1 Bona fide purchasers of municipal bonds, see note to Picliens Tp. v. Post, 
41 C. C. A. 6. 
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5. Samb— Grbater New York ChAhteh— Bonds op Constituent Municipal- 

ITIBS. 

The town of Gravesend issued bonds, whicb, In the hands of purchasers, 
became valid obligations against it. Subsequently the town was annexed 
to the City of Brooklyn, the act (Laws N. Y. 1894, c. 449) providing that 
the City should not be liable for any debt of the town, and its property 
sbouia not be taxed for the payment of such debt, but that the property 
of the town should remain liable therefor, and the City authorities should 
levy thereon the taxes neeessary to pay the same. By the Greater New 
York charter the town became a part of the city of New York. Such char- 
ter deprived ail of the constituent munlcipalities of the power to levy 
taxes, and provlded that ail the valid debts of such munielpalities should 
be a common debt of the new city, and that any taxation to pay the same 
should extend equally to ail property throughout the city. Beld, that 
although the town of Gravesend had previously ceased to be a distinct 
munieipality, and was not enumerated as one of those Consolidated, such 
provisions of the charter must be construed to include its valid debts, and 
the bonds issued by It became a part of the common debt of the city, 
and could be enforced by an action against it. 

AppeaJ from the Circuit Court of the United States for the Eastern 
District of New York. 

Under chapter 118 of the Laws of 1892, amended by chapter 171 of the 
Laws of 1893, certain bonds of the town of Gravesend were claimed to hâve 
been issued, amounting to $148,000, to Coffln & Stanton, a firm of bankers or 
bond dealers, $^,000 of whlch were pledged to the complainant by Ooffln & 
Stanton as security for a loan. 

The validity of thèse bonds being disputed, the complainant brought this 
action in equity, substantîally to détermine the validity of the bonds. 

John Whalen, Corp. Counsel (George L. Sterling, of counsel), for 
appellants. 
Henry B. B. Stapler, for appellee. 
Frederick P. Delaâeld, amicus curise. 

Before WALLAGE, SHIPMAN, and LACOMBE, Circuit Judges. 

WAULACE, Circuit Judge. This is an appeal by the défendants 
from a decree for the complainant in a suit in equity establishing 
the validity of certain bonds created by the former town of Graves- 
end, directing the registration of the bonds by the défendant the 
comptroUer of the city of New York, and adjudging that the city of 
New York pay the accrued interest upon the bonds in accordance 
with their terms. 

March 10, 1892, the législature of the state of New York passed 
an act (chapter 118, Laws 1892) entitled "An act in relation to local 
improvements in me town of Gravesend, in the county of Kings," 
and March 22, 1893, passed an act amendatory thereof, and repetding 
ail parts of the earlier act inconsistent therewith (chapter 171, Laws 
1893). By thèse acts it was provided that the cost of ail local im- 
provements in the town of Gravesend should be paid in the flrst 
instance by the sale of bonds of the said town; and the superviser 
of the town was empowered to borrow on its faith and crédit the 
neeessary amount, and in its name to exécute and issue bonds there- 
for. The act of 1893 authorized such bonds to be exchanged for 
similar bonds theretofore issued, or to be sold to the highest bidder, 
and the proceeds used for the construction and carrying on of such 
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improvementg. In January, 1894, in order to provide for the pay- 
ment of outstanding bonds of the town tlien about to mature, the 
supervisor of the town, assuming to do so under the authority of 
thèse acts, issued 148 bonds, of the dénomination of |1,000 each, 
advertised for bids, sold them to the highest bidder, and delivered 
them to the purchasers, a banking firm. The bankers, instead of 
paying cash for the bonds, were allowed by the supervisor to re- 
tain the purehase money, $148,000, and crédit the town on their 
books with the amount, upon the understanding tliat they were 
to pay 130,000 on the Ist day of the next month, and the balance 
from time to time as required by the town for tlie payment of its 
outstanding bonds. Pebruary 2, 1893, the bankers pledged the bonds 
to the complainant as security for a loan from Mm of |23,000. The 
loan had been originally made by the complainant upon other se- 
curity, but at the date in question thèse securities were surrendered, 
and the bonds in question substituted in their places. The bankers 
failed before paying to the town the purehase price of the bonds. 

By an act of the législature of May 3, 1894 (chapter 449, Laws 
1894), the town of Gravesend was annexed to the city of Brooklyn. 
This act provided that the city of Brooklyn should not be liable 
to pay any debt, liability, or obligation of the town previously con- 
tracted or incurred, and that its property should not be taxed to 
pay any such liabilities. But it also provided that the property of 
the town should remain liable therefor, and that the moneys to 
meet the same should be raised by taxation upon the property of the 
town; the taxes to be collected and enforced after the act should 
take effect in the same manner and by the same offlcers as the taxes 
of the other wards of the city. 

Default having been made in paying the interest upon the bonds, 
this action was brought. It was originally brought against the city 
of Brooklyn and its comptroller, but before it was heard the législa- 
ture of the State of New York passed the act known as the "Greater 
New York Charter," annexing to and consolidating with the city of 
New York the varions municipal corporations described therein, in- 
cluding the city of Brooklyn. Chapter 378, Laws 1897. By section 
8 of that act ail the laws theretofore passed creating any municipal 
debt of the corporations united and Consolidated, or for the pay- 
ment thereof or respecting the same, remain in full force and effect, 
except that the same shall be carried out by the corporation of 
the city of New York. The act also provides (section 1614) that pend- 
ing actions relating to any of the municipal and public corporations 
Consolidated may be continued without change of name or title, or 
on motion such change may be made. By an order of the court en- 
tered pending the hearing the city of New York and its comptroller 
were substituted as défendants. The right of the complainant to 
resort to a court of equity under the circumstanees of the case rests 
upon the authority of Mt. Pleasant v. Beckwith, 100 U. S. 514, 25 
L. Ed. 699, and has not been challenged by the appellants. 

The first question which we are called upon to consider is whether 
the bonds in suit were, in the hands of the complainant, valid obliga- 
tions against the town of Gravesend. It is conceded that the super- 
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visot was duly authorized by the acts mentioned to pledge tlie crédit 
of tiie towfl and issue its bonds for the amount of $148,000, but it ia 
insisted tHàt in exercising this power some of the statutory require- 
ments in respect to the f orm of the bonds were not complied with. 
tJnder the act of 1893 the bonds to be created may, be either coupon 
or registered bonds, or coupon bonds registered as to principal only. 
They are to be signed by the supervisor and countersigned by the 
treasurel* of the town, and, if they are registered, bonds are to be 
made payable to the persons to whom they are issued, the place of 
registratîon is to be fixed in the bonds by the offlcers signing the 
same, and a certiflcate showing the registration is to be indorsed 
thereoni When sold by the payées the bonds may be registered in 
the nanies of the new purchasers. The bonds in suit purport to be 
registered bonds. They are signed and countersigned as the act 
requires, but they do not contain the name of the payée. They are 
not dated, and do not on their face contain any désignation of the 
place of registration. They are made payable in blank, and hâve 
an indorsement upon the back, "This bond is registered in town treas- 
urer's office, Gravesend." It is objected that thèse departures from 
the prescribed fonn invalidate the bonds. 

It was obviously the intention of the statute that the bonds to 
be created should be negotiable. As it authorized the création of 
coupon bonds at the discrétion of the supervisor, which were not to 
be registered even as to the principal sum, it is.manifest that the 
provisions in respect to registration, in respect to the name of the 
payée, and in respect to ail matters merely of form and phraseology, 
were not designed as limitations of his authority, or to protect the 
town against his abuse of his f unctions. They were f ormalities which 
could not Bubserve any essential purpose, except to assure purchasers 
that they were buying bonds which were literally perfect. If pur- 
chasers were willing to àccept registered bonds which were not, 
as to particulars devised for their interests or convenience, in strict 
conformity with thèse provisions, the town could not be harmed. 
The provisions should therefore be considered as directory, and not 
mandatory, and, in the absence of any language in the act import- 
ing that noncompliance would invalidate the bonds, any departure in 
respect to them should not be deemed a def ect of substance. "While 
courts may properly see to it that proceedings for casting burdens 
upon a community comply with ail the substantial requirements of 
the statute, in order that no suçh burden may be carelessly imposed, 
yet such statutes are not of a criminal character, and the proceed- 
ings axe not to be so technically construed and limited as to make 
them a mère 8nare"-to those who are encouraged to invest in the 
securities of the municipality." Town of Andes v. Ely, 158 U. S. 
321, 15 Sup. et. 957, 39 L. Ed. 1001. In Supervisors v. Galbraith, 
99 U. S. 214, 25 L. Ed. 410, the statute under which the municipal 
bonds were issued provided that they should be "made payable to 
the président and directors of the company and their successors and 
assignées," but in lieu of complying with that provision the bonds 
were made payable to bearer. The court said: 
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"The statutory requlrement in this particular la only directory. The defect 
Is one of form, and not of substance. The Irregularity was commltted by the 
servants o£ the county, and the eounty Is estopped to take advantage of it." 

In Bernards Tp. v. Stebbins, 109 U. S. 341, 3 Sup. Ct. 252, 27 L. 
Ed. 956, the statute under which the nmnicipal bonds were issued 
provided that they should be executed by the commissioners "under 
their hands and seals, respectively," and they were executed without 
seals. In afflrming that part of the decree of the court below ad- 
judging the bonds "to be held and deemed to be valid and effectuai 
in law as if they had been in fact sealed by the commissioners be- 
fore being issued," the suprême court quoted the language used in 
Draper v. Springport, 104 U. S. 501, 26 L. Ed. 812, as follows: 

"It Is apparent from the law that the substantlal thing authorized to be 
done in behalf of the town was to pledge the crédit of the town in aid of the 
railroad company in the construction of its road, by subscribing to its capital 
stock, and issuing the obligations of the town in payment thereof. The teeh- 
nlcal form of the obligations was a matter of form, rather than substance. 
The issue of bonds under seal, as distinguished from bonds or obligations with- 
out a seal, was merely a directory requirement." 

In Town of Solon v. Williamsburg Sav. Bank, 114 N. Y. 122, 21 
N. E. 168, the statute under which municipal bonds were issued pro- 
vided that the bonds to be made and executed by commissioners 
should be attested by their individual seals. The court held that 
this provision had not been complied with, but ruled that noncom 
pliance did not invalidate the bonds. The court said : 

"There are no négative words in the statute declaring or necessarily imply- 
ing sueh effect of the omission of the seal; and whether or not the require- 
ment was merely directory, as held in Draper v. Springport, 104 TJ. S. 501, 26 
L. Ed. 812, inasmuch as they were Issued and delivered by the commissioners 
in the performance of their duty, and upon a considération, the mistake or 
failure to afflx thèse seals does not defeat the enforceable validity of the 
bonds." 

In Bank of Statesville v. Town of Statesville, 84 N. G. 169, where 
a statute authorizing the issue of town bonds subject to a vote of 
the qualifled electors provided that they should be signed by the 
town magistrate, treasurer, and commissioners, it was held that the 
provisions were directory only, and that bonds issued after a légal 
vote, but signed by the magistrate and treasurer only, were valid. 
In First Nat. Bank of North Bennington v. Town of Arlington, 16 
Blatchf. 57, Ped. Cas. îs'o. 4,806, the statute under which town 
bonds were ereated required them to be registered in the clerk's 
office of the town. The court, in deciding that the omission of the 
offlcers of the town to cause the bonds to be registered did not im- 
pair their validity, said: 

"The requirement of registration seema to be directory merely, and want of 
compiiance was not by the terms of the act, and cannot justly be held, to affect 
the validity of the bonds themselves." 

The objection that the bonds erroneously recited the statute un- 
der which they purported to be issued is as untenable as the others 
which hâve been considered. If there had been no récital whatever, 
the validity of the bonds would not hâve been affected by the omis- 
sion. A récital is valuable as aiïording the basis of an estoppel 
104 F.— 39 
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Mvhën it is alleged by the muiiicii>ality that conditions précèdent to 
aie exéttîise of thé power of çreating bonds, prescribed by statu te, 
hâve not been cômplied -with, btit otherwise it is of n& signlflcance. 
The erroneous récital was innocuous. Commissioners v. January, 
M U. S. 202, 24 L. Ed. 110; Board v. Beal, 113 U. S. 227, 5 Sup. Ct. 
433, 28 L. Ed. 966. 

The fact that the bonds were not dated and did not contain the 
name of any payée is of no importance. Neither a date nor a named 
payée is essential to the validity of negotiable instruments* The 
date will be computed from the day of delivery, and may be in- 
serted by a bona flde holder, and any such holder is at liberty to 
insert the name of a payée. 2 Am. & Eng. Enc. Law, p. 320. 

The provisions of the General Statutes of the state respecting the 
form and registration of municipal bonds hâve no application to the 
ijase, because the bonds in suit, having been created under a spécial 
act prescribing the formalities to be observed in this respect, are 
not within the opération of the General Statutes. The spécial act 
supplies the exclusive rule by which to détermine vehether or not 
the formalities had been cômplied with. State v. Stoll, 17 Wall. 
436, 21 L. Ed. 650; Tov?nsend v. Little, 109 U. S. 504, 3 Sup. Ct. 
357, 27 L. Éd. 1012; In re Murray Hill Bank, 153 N. Y. 210, 47 N. 
E. 298. 

If the bonds in suit had been sold for cash, we hâve no doubt 
that they would havé been valid obligations against the town in the 
hands of the bankers vcho purchased them from the sui)ervisor. Un- 
doubtedly the statute contemplatèd such a sale, and the bankers, 
who were parties to a transaction which contravened the statute, 
did not acquire a valid title to the bonds; but if they had subse- 
quently paid for the bonds, and the town had received the money, 
it is unquestionable that the town could not hâve successfully de- 
feated their title. The complainant, however, acquired the bonds 
without notice and for value; and, as a bona flde purchaser, his 
right to recover upon the obligations is precisely as it would be if 
the bonds had been those of an ordinary corporation, instead of a 
municipal corporation. If the power exists in the municipality to 
issue negotiable bonds, the bona flde holder is protected against ir- 
regularities on the part of its agents in negotiating them with the 
public. The complainant, as well as the original purchasers, was 
bound to know that the supervisbr had no authority to sell the bonds 
on crédit; but he was not bound to know that the superviser had 
made such a sale, and, when he found that they had been hegotiated 
with the public and delivered, he was entitled to assume, in the ab- 
sence of notice to the contrary, that the superviser had negotiated 
them regularly and legitimately. Mercer Co. v. Hacket, 1 Wall. 83, 
17 L. Ed. 548; Grand Chute v. Winegar, 15 Wall. 355, 21 L. Ed. 
170; Stewart v. Lansing, 104 U. S. 505, 26 L. Ed. 866; Provident 
Life & Trust Co. v. Mercer Co., 170 U. S. 593, 18 Sup. Ct. 788, 42 L. 
Ed. 1156. The case falls directly within the récent judgment of this 
court, in Town of Greenburg v. International Trust Co., 36 C. C. 
A. 471, 94 Fed. 755, and the language used in that case is apposite. 
We there said: 
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"The bonds in suit were issued and negotlated conformably in ail respects 
to the provisions of the act but one. They were negotlated at par, but not for 
cash, and under an agreement with the purchaser that, as to a portion of the 
priée, payment might be deferred, and collatéral securities substituted mean- 
while. Assuming this to hâve been a departure from the statutory require- 
ment, as the plaintiff was a bona fide holder oî the bonds, without notice of 
the déviation by the agents of the town from the terms of their authority, 
the fact did not afford any défense to his action." 

It remains to be considered whether the bonds were enforceable 
against the city of New York. Although by the provisions of the 
act annexing the town of Gravesend to the city of Brooklyn the 
latter was not to be liable for the previous debts of the town, and 
the property of the city not acquired by the annexation was exempt 
from taxation for the payment of such indebtedness, the power and 
the duty were devolved upon the city by the act to raise the moneys 
necessary to pay such indebtedness by taxation of the property an- 
nexed. This duty it was bound to fulfill, as otherwise the creditors 
of the town would be remediless. It cannot be doubted that the 
creditors of the town could, before the enactment of the Greater 
New York charter, hâve compelled the authorities of the city of 
Brooklyn, by mandamus, to assess and collect the necessary tax. 
Were it not so, the provision exempting the city of Brooklyn from 
liability for the debts of the town would hâve been void, because 
unconstitutional. Where the resource for the payment of the debts 
of a municipal corporation is the power of taxation existing when 
the debt was created, any law which withdraws or limita the taxing 
power, and leaves no adéquate means for the payment of the debt, 
is forbidden by the constitution of the United States, and is null 
and void. Port of Mobile v. Watson, 116 U. S. 289, 6 Sup. Ct. 398, 
29 L. Ed. 620; Von HofEman t. City of Quincy, 4 Wall. 535, 18 L. 
Ed. 403; WolfiE v. New Orléans, 103 U. S. 358, 36 L. Ed. 395; Rails 
Co. Ct. V. U. S., 105 U. S. 733, 26 L. Ed. 1220. The power thus de- 
volved upon the city of Brooklyn bas been destroyed by the proTi- 
sions of the Greater New York charter. The remedy by a mandamus 
has been destroyed, because there is no longer any corporate body 
or officiais to exécute the mandate, and section 7 of the charter en- 
acts that no municipal corporation whose territory is thereby an- 
nexed to the city of New York shall "levy any tax or assessment 
upon property within the city of New York as herein constituted." 
Section 5 of the charter enacts that ail the valid debts of the mu- 
nicipal corporations, towns, incorporated villages, and school dis- 
tricts therein united and Consolidated, as well as the debts of the 
city of New York, shall be common debt of the city of New York 
as thereby constituted, and that, so far as resort to taxation is au- 
thorized or necessary to pay such debts, such taxation shall extend 
equally throughout the territory of the corporation herein consti- 
tuted ; "it being the intent hereof that the obligations and liabilities 
of the city of New York, as the successor of the municipal and 
public corporations Consolidated in it, shall be the same as and 
not otherwise or greater than the respective obligations and liabili- 
ties of the several constituent corporations; and that the city of 
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New York shall Bucceed in ail their rights as well as to their obliga- 
tions and liabilities in respefît thereof." 

The town of Gravesend wàs not enumérated as one of the Consoli- 
dated municipalities, and, as it had become extinct as a municipality, 
it may be that thé literal ternis of the section referred to do not de- 
scribe it. We cannot suppose, however, that it was the législative 
intention that the Greater New York charter should impair the 
obligations of the contract between the town of Gravesend and 
its creditors, by destroying the remedy for enforcing the contract, or 
should withiold from the city of New York the power to tax the 
property of that town for the payment of its debts, while granting 
to it the power to tax such property for the payment of the debts 
of ail the Consolidated municipalities. Yet such would be the effect 
of the législation unless section 5 is construed to mean that the 
valid debts contracted by àny town, whether one having a corpo- 
rate existence at the time of the enactment, or one which had lost 
its corporate existence by. a merger with one of the constituent mu- 
nicipalities, are to be regarded as a part of the common debt of the 
city of New York. While the phraseology, read literally, may not 
include the debts of an extinguished municipality whose property 
has passed to another municipality, and from the latter to the city 
of New York, a more libéral reading, and one which we think ac- 
cords with the législative intention, would include them. 

In Mt. Pleasant v. Beckwith, before referred to, a municipal cor- 
poration had been dissolved, and its territory divided between and 
annexed to three adjacent corporations. Upon this state of facts 
the court held that, unless the législature otherwise provided, the 
corporations to which the territory and the inhabitants of the divided 
corporation had been transferred were severally liable for their pro- 
portionate share of its debts, and were vested with its power to raise 
revenue wherewith to pay them by levying taxes upon the property 
transferred, and the persons residing therein. The court also held 
that the creditors of the extinguished corporation were entitled to 
resort to a court of equity, and afflrmed a decree adjudging the 
three corporations liable accordingly. 

Upon the conclusions we hâve reached, the. city of New York would 
be liable in an action at law; but as the défense of an adéquate 
remedy at law has not been raised by the answer, and no assign- 
ment of error has challenged the jurisdiction of the court below, we 
do not deem it necessary to décide that the complainanta' bill should 
not havé bêen entertained. 

The decree is afiQrmed, with interest and costs. 
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MOOTET V. GRAYSON. 

(Circuit Court of Appeals, Ninth Circuit October 1, 1900.) 

No. 593. 

1. Bquity — PowKB OF Court to Modify Decreb— Mannbk of Enfokcbment. 

While a court of equlty is witliout power to modify a final decree after 
the term at whicli it is entered, in so far as it détermines the riglits of 
the parties, it retains jurlsdiction to make further orders direeting the 
manner of its exécution, and to tliat extent it may modify the provisions 
of tlie original decree, as by changing the time or terms of a sale of prop- 
erty necessary to carry a decree of partition into efCect. 

2. DeCREB — JURISDICTION — COLLATERAL AtTACK. 

Where no laek of jurisdiction over the subject-matter or the parties 
appears upon the face of a decree modifying the terms of a former de- 
cree as to the conditions of a sale of property to be made thereunder, 
objections to the jurisdiction of the court to make such modification cfin- 
not be raised or eonsidered in a separate suit, by way of collatéral attack. 

8. SaME— ESTOPPEL TO QUESTION KbGULaRITY. 

Where the plaintift', in a suit for partition, at a subséquent term obtained 
a modification of the decree as to the time and manner of sale of the 
property, neither he nor his successors in interest can question tbe regu- 
larity of the proceedings resulting in such modification. 
4. JtJDiciAL Sale— Impeachmknt— Inadbquacy of Price. 

In a suit for partition of mining property, a decree was entered direet- 
ing the sale of the property, and fixing an upset price of $200,000. ïhe 
mine had in former years been a large producer, and was still being 
worked and paying dividends. No sale having been made, the decree 
was subsequently modlfied by reducing the lirait to §75,000, and still later 
by removing it entirely, and the property was flnally sold for $4,500, and the 
sale conflrmed without objection. At this time the working of the mine 
had been abandoned as unprofltable, and it was filled with water. It also 
appeared that ail the levels which had been opened had been worked out, 
and the future value of the property was entirely spéculative. Held that, 
under such circumstances, the higher values previously placed on the 
property by the court were insufflcient to show that the price realized 
was so inadéquate as to render the sale invalid, and subject to collatéral 
lœpeachment for that reason, in the absence of any other évidence show- 
Ing fraud. 

Appeal from the Circuit Court of the United States for the Central 
Division of the District of Idaho. 

The appellee brought suit in equity in the court below on June 2, 1897, to 
quiet the title to certain mining property commonly known as the "Gold 
Hill Mines," situated in Boise county, Idaho. The appellant answered the 
bill of complaint, and filed a cross bill, praying that a decree in a partition 
suit entered in the district court of the Second juûieial district in the state 
of Idaho, on the 16th day of November, 18&5, and the sale of the property 
pursuant to such decree to the grantor of the appellee, on the 26th day of 
June, 1890, be declared whoUy void and of no effect. The circuit court heard 
the case upon the merits, and dismissed the action. It appears that on the 
22d day of Deeember, 1887, D. E. Coughanour, William A. Coughanour, and 
Thomas Mootry, Jr., were tenants in common of the property the title of 
which is in controversy in this action. Thomas Mootry then brought an 
action in the district court of the Second judicial district, in the county of 
Boise, in what was at that time the territory of Idaho. The object of the 
action was a partition of the property, and such proceedings were there- 
upon had that on the 5th day of IMay, 1890. a decree was entered in the 
district court providing for a sale of the property by a référée for a sum 
not less than $200,000. The decree also provided that a deed should be 
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executed and dellvered to the purchaser, and, after the payment o£ costs and 
expenses, the proceeds should be distributed to the several owners. The 
limitation of $200,000 on the Sèlling prlce of the property was qualifled by a 
provision q( the decree that It should not be sold for a less sum without the 
consent of ail the parties to the action, and that, If a sale should not be made 
before the return of the order of sale, the direction and limitation of the 
decree should apply to any sale made under any subséquent order of sale is- 
sued in the aétlon, unless walved by ail the parties, or modlfied by the court 
upon notice to ail the parties to the action. The territory of Idaho was ad- 
mitted into the Union as a state on July 8, 1890. By the act of congress 
of that date and the constitutif of the state, ail cases pendlng in the terri- 
torial courts' at the time of the admission of Idaho into the Union as a state 
were transferred to the correspondtng state courts, to be there proceeded with 
in due course of law. At the time the state courts sueceeded to the juris- 
diction of the territorial courts no sale had been made of the property men- 
tioned In the decree just referred to, and nothing further appears to hâve 
been done in the matter untll August 14, 1894, when Thomas Mootry began 
a new action in partition In the Third judlclal district of the state of Idaho 
for the county of Boise against his partners, D. E. and W. A. Coughanour. 
To the complaint in this action the défendants answered, and set up the 
decree of May 5, 1890, as a judgment In bar to the action. Thereupon the 
plaintiflC flled an amended complaint praying for a partition of the property 
and for a modification of the decree of May 5, 1800. On July 19, 1895, a 
decree was entered upon stipulation, and by agreement of counsel in open 
court, and by consent of the parties to the action, provlding that the property 
should be sold at not less than $75,000 Instead of $200,000, as provlded in the 
original decree. and provlding, also, for the appolntment of a new receiver or 
commissioner to malie the sale and carry the judgment or decree into effect. 
On November 16, 1895, the court, on motion of the plaintlfC, modifled the 
order of July 19, 1895, so as to provide that the commissioner and receiver 
should proceed to sell the property as provlded by law without any limitations 
as to price, It appearing that the property could not be sold for the priée 
named in the order of July 19, 1895. By thls decree the sale was flxed for 
January 11, 1896. On December 1, 1895, the plaintlff, Thomas Mootry, dled, 
leaying his slsters Mary Mootry and Margaret Mootry sole helrs, and on the 
17th day of J'wne, 1896, Margaret Mootry dled intestate, leavlng Mary Mootry 
her heir at law. On December 27, 1895, the court made an order modifylng 
the decree of November 16, 1895, by changing the date of sale to February 
20, 1896, and providing for the publication of the notice of sale. On Jan- 
uary 8, 1896, In accordanee wlth the stipulation of the parties, the sale was 
ordered postponed to June 20, 1896. The stipulation provlded, further, for 
the sale of certain property belonging to the Gold Hill mine, and the applica- 
tion of the proceeds to the payment of the debts of the Gold Hill Mining 
Company. On June 16, 1896, R. E. Grayson, the appellee herein, telegraphed 
from San Francisco to the judge of the court In which the suit was pending, 
as foUows: "Has sale of Golden Mine been postponed? If not, I wUl hâve 
an agent on 20th to make bld. Answer Immediately, giving fuU particulars." 
The answer to this telcgram does not appear In the record, but on the fol- 
lowing day Grayson sent a second dispatch, as foUows: "Your message 
received too late to leave to-day. I wlU leave to-morrow for Idaho. Post- 
pone sale, if possible, untll June 24th. Answer immediately." On June 18, 
1896, the court, on motion of counsel for défendants, made an order recit- 
ing that "it appearing to the satisfaction of the court, from two teiegrams 
ofCered in support of said motion, that it is to the best interests of the par- 
ties to this action that satd Sale be postponed, ordered that the sale here- 
tofote ordered to be made by the receiver in this action on the 20th instant 
be, and the same Is hereby, contlnued and postponed until the 24th Instant, 
at one o'clock p. m." A notice of the change of the date of sale was or- 
dered published in the Idaho World. In accordanee wlth the terms of the 
decree as modifled and the notice of sale, the receiver offeréd the property 
for sale at the time mentioned. The highest bld of the appellee was $10,000. 
D. E. Coughanour, one of the défendants in the suit, bid $15,000, whereupon 
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thé property was declared sold to the latter. The decree for sale, and the 
receiver's notice of the sale, required that the property should be sold "to 
the highest and beat bldder for cash, lawful money of the United States." 
The purchaser was not able to pay cash. He testlfles that he told the judge 
that he wanted 48 hours In which to go down to Boise and get the money 
and pay for it, and that Hawley, his attorney, gave him 15 minutes In 
which to raise the money. Jndge Richards, who was the presiding judge of 
the district court In -which the action was pending, testlfles: "The court 
took a recess pending the time the sale was being made, and when the prop- 
erty was knocked down I walked back into the court room. Mr. Coughanour 
Immedlately came in, and stated that he must hâve thlrty days' time in which 
to make the payment on his bid. I told him I could not consider any ap- 
plication made in that way; that the receiver was ordered to sell the prop- 
erty to the highest bidder for cash. I stated, further, that I had no doubt 
that, if he would make such a payment as would show his good faith, a 
proper order could be made for an extension of time on the balance. He 
said he dld not hâve a dollar. I informed him then that I could do nothing 
further than to require the receiver to comply with the order, and sell the 
property, but before anything was done I would send for his counsel, Mr. 
Hawley, so he could advise Mr. Coughanour as to what his rights were. 
This ended my conversation with Mr. Coughanour. » * • i sent the sher- 
ifC for Mr. Hawley, who was his counsel of record. In a few minutes he 
came in, and I explalned the matter to him as I hâve previously stated in 
my conversation with Mr. Coughanour, and informed him that unless he had 
some good reason to show why the order of sale should not be complied 
with I would direct the receiver to obey that order at once. Mr. Hawley 
said that he thought the court was perfectly rlght, and he had nothing to 
ask, and thereupon I directed the receiver to comply with the order of sale." 
ïhe receiver, in his report of the sale to the court, referring to thls transac- 
tion, says: "Upon demanding the money for the sale, Mr. Coughanour said 
that he did not hâve the money, but would try to ralse It in a few days." 
No further action appears to hâve been taken by Coughanour to complète 
the purchase of the property, and accordingly, on the same day, and shortly 
after this attempted sale, the property was again offered for sale, and sold 
for the sum of $4,500 to A. H. Boomer, who was the only bidder. On the 
same day the receiver conveyed the property to Boomer, and on the next day 
Boomer conveyed the property to Grayson, the appellee. The purchase price 
of the property was paid to the receiver by R. R. Grayson, the aijpellee, who 
thereafter, on the SOth day of December, 1896, made application to the 
United States government for a United States patent for the sereral mining 
claims included in said property, and on July 10, 1897, patents were issued 
to him accordingly. For the purpose of quieting the title thus acquired by 
the appellee, the présent action was commenced. 

Andros & Frank, for appellant. 

W. E. Borali, John Garber, and Joseph B. Garber, for appellee. 

Before GILBEET and MOREOW, Circuit Judges, and HAWLEY, 
District Judge, 

MOEROW, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

It is contended on behalf of the appellant that the circuit court 
erred in flnding that the district court of the Third judicial district 
of Idaho had jurisdiction to make and enter the decree and order of 
gale of November 16, 1895. This contention is based upon the claim 
that the decree of the district court of May 5, 1890, was a final de 
crée, and before it had been modified in any way the term of the courv 
had expired. It does not appear necessary to détermine whether 
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tMs decree as a whole was final ot interlocutory. It maj hâve been 
fliial iîa determining the right of the plaintiff to hâve a partition of 
thè prdjjerty. It may hâve beeû final, also, in adjudicating upon the 
question fljs to the respective shares of the co-tenants in the property, 
but it was not final as to the exécution of the decree. The interlocu- 
tory character of this part of the decree is fuUy established by its 
terms. It provides that certain property shall be reserved from sale, 
and the rémainder sold as one lot or parcel, for a sum of not less than 
$200,000; but it also expressly provides for a modification of the 
direction and limitation of the decree upon the order of sale by walver 
of sùch conditions by the parties to the action, or by order of court 
upon notice to ail the parties. The order of the court of Jaly 19, 
1895, appointing a receiver and modifying the decree of May 5, 1890, 
so as to provide for the sale of the property for a sum not less than 
$75,000 instead of $200,000, was made in open court upon stipula- 
tion and by agreement of counsel and by consent of the parties to 
the action, The decree for sale entered by the court on November 
16, 1895, modifying the previous decree so as to provide for the sale 
of the property without any limitation as to price, was made upon 
the motion of the plaintiff, and the decree recites that the défendants 
appeared by their counsel; that the parties to the suit may become 
purchasers at the sale; that certain surface ground be reserved to 
one of the défendants; and that, ail parties consenting thereto, the 
property and premises described shall be sold together as one lot or 
parcel. 

From thèse récitals it sufSciently appears that the modifications 
of the original decree were made by the court upon notice to ail the 
parties tp the action, and by a reasonable inference it further ap- 
pears thàt the direction and limitation of the original decree with re- 
spect to the order of sale were waived by the parties, and the orders 
of Jnly 19, 1895, and November 16, 1895, entered by consent. But, 
as the consent of the parties to the action cannot give the court juris- 
diction of a case that is otherwise Without its jurisdiction, the ré- 
citals in the modifying orders or decrees in this behalf are only ma- 
terial with respect to the question of jurisdiction, as showing that 
the modifying orders were made and entered in conformity with, and 
in exécution of , the original decree. 

In Tumer v.'Kailway Co., 8 Biss. 380, 24 Fed. Cas. 367 (No. 14,259), 
original decrees were entered in a f oreclosure suit in the circuit court 
of the United States for the Southern district of Illinois, and in the 
circuit court of the district of Indiana, directing the master in 
chancery in each of the courts to sell the main Une of the Indianapo- 
lis, Bloomington & Western Eailway Company, extending from 
Indianapolis, in the state of Indiana, to Pékin, on the Illinois river, 
in the state of Illinois. In May, 1878, thèse decrees were amended 
by the circuit court, and the sale of the road made in October, 1878. 
Among the exceptions taken to the proceedings leading up to the 
sale of the property was the objection that the court had no au- 
thority to amend its decree after the term of the court had expired 
in which the original decree was entered. The circuit judge disposed 
of this objection in the foUowing language: 
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"The facts were that the original decree was entered on the IStli of July, 
1877, and the amendment was made in May, 1878. I admit the raie which 
dénies the power of the court oTer a decree after the term when it was ren- 
dered. It cannot change or alter the essential parts of the decree. But what 
was the order made by the court in May, 1878? It is termed a further direc- 
tion for the exécution of the decree theretofore entered. The original de- 
cree provided that the property should be sold on a certain number of days' 
publication. That was changed by the amendment The original decree pro- 
vided for the distribution of the fimds arising from the sale in a partieular 
manner. That was changed by the amendment of May, 1878. But thèse 
things dld not affect the substance of the decree. Of the right of the court 
to malie that order, I cannot doubt." 

An appeal from the final order conflrming the sale in this case was 
taken to the suprême court of the United States, where the order of 
sale, under the directions of the amended decree, was afBrmed. Mr. 
Justice Harlan, in rendering the décision of the court, refers to the 
questions that may be considered upon such an appeal. He says: 

"Appellants elected not to appeal from the final decree, although it nec- 
essarily involved every question affecting the jurisdiction of the circuit court. 
That decree is consequently not before us for any purpose, except to ascer- 
tain from an inspection thereof whether the sale was condueted in conformlty 
with its provisions. In such cases, upon an appeal, not from the final decree, 
but only from one in exécution thereof, the court will not examine the record 
prier to such decree, * * * but will assume that the final decree being 
passed by a court of gênerai jurisdiction, and not showing upon its face 
a want of jurisdiction as to subject-matter or parties, was within the power 
of the court to render. Whether the order confirming the sale would hâve 
been erroneous had the decree Itself diselosed affirmatively a want of juris- 
diction is a question which need not be decided." 

The learned judge then refers to the assignments of error, and, 
among others, to the objection that the circuit court had amended it» 
decree after the expiration of the term in which it was entered. 
With respect to this and certain other objections, he says: 

"We do not stop to consider whether thèse objections flnd any support in 
the record, since it is sufficlent to say that, if any such errors exist, they 
necessarily inhere, some in the final decree of foreclosure and sale, and others 
in the orders which preceded it. They cannot be examined upon an appeal 
merely from the order conflrming the report of sale. Our authority extends, 
as we hâve shown, no further than to an examination of the exceptions filed 
by appellants to the report of sale, from the order confirming which this ap- 
peal is talien. And some of thèse exceptions plainly hâve référence, not to 
the sale itself, but to the final decree of foreclosure, such, for instance, as 
that the terms of sale were too onerous; that the property was sold subject 
to varions claims, the amount of which was wholly uncertaln; and that the 
court had no jurisdiction in the case." Turner v. Trust Co., 106 U. S. 552, 
556, 557, 1 Sup. Ct. 523, 27 L. Ed. 275. 

While this décision does not directly détermine the question of 
the jurisdiction of the circuit court to proceed at a subséquent term 
of the court to modify an original decree by way of an amendment 
providing further directions for its exécution, nevertheless such a 
jurisdiction is necessarily implied when the court, under the circum- 
stances, déclares that a final decree passed by a court of gênerai 
jurisdiction, and not showing upon its face a want of jurisdiction as 
to the subject-matter or parties, will be presumed to be within the 
power of the court to render. In the présent case no lack of juris- 
diction as to the subject-matter or with respect to the parties to the 
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action appears upon the face of tbe original or modifled decree. It 
would 'therèf ore be assumed, ugoii an appeal froM an order conflrm- 
ing a' sale of property, tliat the cQUrt had the àùthority to make the 
decree; and, by analogy, this rule would obtain wbere the question 
of jurisdiction is raised by collatéral attack. If the suprême court 
would not, upon an appeal from an order conflnning the sale of prop- 
erty, consider a» objection touching the jurisdiction of the court to 
modify an order of sale, but would assume that such jurisdiction ex- 
isted when the contrary does notiappear in the subject-matter of the 
suit or the citizenship of the parties, it is clear that in another suit 
suçhap objection cannot be sustained nor urged in a collatéral attack 
upon the decree of sale. 

The case of Farmers' Loan Co. v. Oregon Pac. E. Co., 28 Or. 44, 
40 Pac. 1089, was also an appeal from an order conflrming a sale of 
railway fmnchises and property in proceedings for the foreclosure 
of a mortgage. A decree entered in the case for the sale of the 
property on April 27, 1891, was set aside, and a resale crdered. Sub- 
sequently, and from time to time, a number of sales were ordered, 
with mcidified conditions, and thèse orders were in turn set aside, 
until ôïially, on October 24, 1894, the last order of sale was set aside, 
and a. rèsale ordered, under terms involTing substantial departm-es 
from the original decree of April 27, 1891. It was objected, among 
other things, that the court had no power to change, modify, or vary 
the otiginal decree af ter the expiration bf the term at which it was 
rendered. The suprême court held, in afflrming the decree of the 
lower court, that a court, having acquired jurisdiction to enter a final 
decree, possesses the inhérent right to subsequently modify both the 
time àiid mahner of its enforcement. In further support of this rule, 
sée Monkhbtise v. Corporation of Bedford, 17 Ves. 380; Edwards v. 
Cunliffe, 1 Madd. 287; Dawes v. Thomas, 4 Gill, 333; Spann v. Spann, 
2 Hill, Eq. 152; Baird v. Shepherd, 2 Ohio, 261; Mfilone t. Marriott, 
64 Ala.,486; Cochranv. Miller, 74 Ala. 50; Bound v. Kailroad Co. 
(0. C.) 5S Ped. 186. Thèse cases establish the doctrine that although 
the court has no power to amend, modify, or alter the principles of a 
final decree, after the expiration of the term at which it was rendered, 
it nevertheless retains the inhérent right to modify by a subséquent 
order the time of its enforcement, or the manner in which it shall be 
enforced. 5 Enc. PI. & Prac. 1057. 

As this was ail that was accomplished or intended to be accom- 
plished by the decree of sale of November 16, 1895, it must be held 
that the decree was within the jurisdiction of the court. The fact 
that this decree repeated the provisions of the decree of May 5, 1890, 
deter-minipg the right of the plaintiff to hâve a partition of the prop- 
erty and the shares of the co-tenants therein, did not in any way 
change the character of the later decree. The decree for sale recites 
that it is made upon the motion of the plaintiff for a modification of 
the order and decree previously made. The modification consists in 
the order of gale, and extends to no other matter. The répétition 
of other parts of the previous decree must therefore be treated as 
mère récitals, introducing matter from the former decree upon which 
the order of sale is based. 
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Tke further objection that the modified decree was secured by 
proceedings in a separate action appears to be witiout substantial 
merit. The original decree provided for its modification upon notice 
to ail the parties. The new action in the same court was such a no- 
tice, and, while the usual notice in the original action would probably 
hâve been sufflcient, it does not follow that it was the only notice 
that would bind the parties to the proceedings. But a conclusive 
answer to this objection is found in the fact that the plaintiff in the 
second action, as well as in the flrst, was Thomas Mootry. He was 
the moving party in the partition proceedings. He it was who 
brought his co-tenants into court to answer the second as well as the 
flrst cause of action; and it was upon his motion that the decrees 
of July 19, 18D5, and November 16, 1895, were entered. The appel- 
lant, who bas succeeded to his interests in the pvopertj, is therefore 
not in a position to urge an objection to the method adopted by her 
predecessor in interest in securing a modiiication of the decree of 
May 5, 1890. 

It is next contended that the court below should bave set aside the 
sale of the property because of the gross inadequacy of the price for 
which it was sold, together with circumstances attending the sale 
which rendered it inéquitable for the court to allow the transaction 
to succeed. In support of the claim that the property was sold for 
an inadéquate priée, appellant refers to certain items contained in 
a statement prepared by, or at the instance of, W. A. Coughanour, 
and sent to the appellee, Grayson, in March, 1896. The items re- 
ferred to are that the Gold Hill Iode alone produced buUion valued at 
nearly $1,125,000, and paid dividends amounting to nearly $300,000. 
But appellant omits to mention that this yield was between the years 
1869 and 1884. Appellant also states that the Pioneer mine during 
a period of eight months produced $48,000. This statement appears 
to refer to a period between December 26, 1888, and August 3, 1889, 
when 5,620 tons of ore were extracted from the 250-foot level of the 
Pioneer mine, yielding $48,483, or an average of $8.63 per ton. From 
the statement of Coughanour, it appears that the last dividend paid 
from the working of the Pioneer mine was in April, 1892. From 
1892 to September, 1895, the mine was worked, but no dividends Tmà, 
and the mine was closed in September, 1895. From the testimony 
of W. A. Coughanour, it appears that both the Gold Hill and Pioneer 
mines were worked out do wn to the 400-foot level. He says: 

"I was superintendent of the mlll and mine nearly fifteen years, and am 
thoroughly familiar with every foot of the worliings of the Gold Hill mine, 
from the surface to the lowest level, and that every body of ore known to 
myself, that we considered would pay, was worked out in that 400-foot level, 
or lowest level. Was not so familiar with the workings of the Pioneer mine, 
but from fréquent visits to the mine, and going through It, from what I could 
learn from observation and the information I could learn from our foreman, 
Mr. Frame, and others, there was no other ore bodies in that mine to thé 
400 or lowest level that would Justify working at a proflt. Q. What woukl 
be necessary in order to détermine whether or not there were any ore bodies 
there of value, yet? A. It would be necessary to procure pumps,— additional 
pnmps,— hoisting cables, hoisting engines, and other material for drying tha 
mine, and sinking another level of at least 200 feet, and the running of 
from 200 to 300 feet of hard rock tunnel, to ascertain if any ore bodies of 
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piioflt exîsted at that depth, and to meet this It would require an outlay of 
àt lêast 130,000. I mean by tUs that that would be the smallest outlay in 
laboT and the neeessary machlnery tb get to tliat depth. Q. Was there at 
the tJme of thé sale any meanS by whlch you could détermine whether or 
not there were any ore bodies In those mines of any value, other than the 
means whlch you hâve Intimated or euggested in your former answer? A. 
None known to me. Q. What would you say with référence to placing a 
value npon that mine at the tlme of the sale, with référence to any degree 
of eertalnty as to the correctness of the value whlch you would place on it? 
A. There could be no estlmate placed upon the mine with any degree of eer- 
talnty, Q. Then, as I undérstand, the value of the mine would be spécula- 
tive, and dépendent uppn what future developments would show? A. En- 
tlrely, as to the real value." ' 

Th(Ç fact that the property was productive prior to 1892 does not 
estabïish its real value in 1895, after the mine had closed down, be- 
cause it had then ceased to be productive. The testimony of the 
superintendent of the mine was that in 1895 the productive veins of 
the mine had been worked eut down to the 400-foot level. There 
were no ore reserves left in the mine, and, while there may hâve been 
some spéculative value in the possible discovery qf ore bodies at 
lower depths, this uncertain spéculative value was not suflficient to 
justify a court in setting aside a sale for inadequacy of pricei 

The appellant further directs attention to the fact that the upset 
priée in the decree of Ma,y 5, 1890, was |200,000. This high limit is 
explained by the fact that the mine was then a dividend paying prop- 
erty; that is to say, a dividend had recently been paid from or taken 
from the Pioneer mine. At that time a limit of $200,000 on the sell- 
ing priée of the property vas perhaps justifled. The upset price of 
$75,000 in tbe amended decree of July 19, 1895, is also explained by 
the faet tljat the mine was at that time still in opération, and, al- 
though BQt paying dividends, some ore was being taken out. But 
when the mine was sold on Juné 24, 1896, the mine was closed down 
and filled:;Witli water, and it was estima ted that an expenditure of 
110,000 would be required to pump it out. It is évident that, under 
the circiinaatances, the limit of price fixed by the decrees of May 5, 
1890, and July 19, 1895, fumish no measure of value for the day of 
sale. But the fact that there was no sale of the property shows that 
it was overvalued, even under the then existing favorable conditions. 
The appellant refers to the fact that in the amended complalnt the 
appellee, as complainant, allèges that the value of the mining claims 
and premises was upwards of $10,0Q0. The allégation appears to 
hâve been made for the puri)ose of showing that the amount in dis- 
pute exceeded $3,000, exclusive bf intërest add costs, the amount re- 
quired to giye the court jurisdiction. The original complaint had 
been defective in this respect, in alleging that the value of the prop- 
erty was upwàrds of $1,000. But the amended complaint was flled 
in July, 1897, or more than a year after the sale, and, whatever may 
hâve been the purpose of the allégation, it is évident that it had no 
référence to the question of value in June, 1896. 

The attention of the court is also called tp the fact that the ap- 
pellee declared prior to tbe' sale that he thoùght that he could buy 
the property at the sale for $10,000, and it appears that at the flrst 
offer of the property by the receiver on the day of sale the appellee 
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did in fact bid $10,000, and that D. E. Coughanour at that time bid 
$15,000; tbat upon the second offer of the property by the receiver one 
Boomer, acting for the appellee, bought it for $4,500. The appellee 
testifles very distinctly that his bid for the mine was a "gamble." 
The mine had been closed down for some time, and was full of water, 
and whether the property had any value at ail was a matter of spécu- 
lation. He had, however, secured $10,000, and was willing to risk 
that amount in the purchase of the mine, upon the possibility of ând- 
ing ore deposits below the 400-foot level. This was a spéculative 
opiniun, which may hâve been sufQcient to influence a young man 
who had capital at his command, but it is hardly sufficient to flx 
the value of the property for judicial purposes. The bid of D. E. 
Coughanour does not appear to hâve any greater signiûcance. He 
was one of the owners of the mine. He had an interest of nearly 
one-half, or more than that of either of his two partners. He had 
been an owner since 1867. He and his partners had been seeking a 
purchaser since 1890, and from November 16, 1895, to June 24, 1896, 
the property was for sale without any limit as to the price. The sale 
was postponed a number of times to secure a purchaser. Finally the 
appellee appeared on the ground, and when the property was offered 
for sale by the receiver he bid $5,000. D. E. Coughanour was his 
only compétitive bidder, and after one or two intermediate bids the 
latter bid $15,000, and the property was struck off to him. But he 
was not in a position to pay for the property in cash, although, as 
one of the parties to the partition proceedings, he must hâve known 
that this was a condition of the sale, and he should hâve been pre- 
pared to make his bid good by a cash pajTnent. If the property had 
been worth the amount of his bid, is there any reasonable doubt but 
that he would hâve been ready to comply with the terms of the sale? 
There can be but one answer to this question. He was the principal 
owner of the property. He knew its value. He was willing to bid 
against a prospective purchaser to secure the best price possible, but 
he was not willing to become a purchaser himself. His testimony 
that the Gold Hill mine alone was worth $500,000 on the day of sale 
discloses his remarkable attitude towards the property. According 
to this valuation, his own interest in that mine was worth $220,000, 
and he would hâve the court believe that he sacriflced his interest on 
the day of sale because he was not able to make good his own bid 
of $15,000 for the whole property. Manifestly, testimony of this 
character cannot be relied upon for the purpose of ascertaining the 
value of the property. Two witnesses testifying on behalf of the ap- 
I)ellant valued the machinery and improvements at $30,000, but the 
receiver and W. A. Coughanour testified that the machinery was in 
poor condition, and some parts of it entirely wom out. The fact 
that the value of a large part of the machinery and improvements 
was dépendent upon the value of the ore in the mine indicates that 
the value of this property was also uncertain. This testimony cer- 
tainly does not establish a value for the property which enables the 
court to say that it was sold for a price so inadéquate as to shock 
the conscience and amount to proof of fraud. But the appellant re- 
lies upon alleged irregularity in the proceedings for partition lead- 
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ing up to the decree for sale, and a!lso irregularity in the proceedings 
at the sale, as contributing to the claim that fairness of the whoïe 
transaction has been impeached, and justifies the interposition of a 
court of equity. The modifications of the decree are again referred 
to by the appellant as circumstances connected with the sale, to be 
considered in this connection, but we flnd nothing in that aspect of 
the proceedings requiring further comment, nor do we flnd anything 
in the proceedings at the sale to justify the court in determining that 
the conduct of the appellee was fraudulent, or resulted in the taking 
of an unfair advantage of the appellant's interests. When D. E. 
Coughanour failed to make good his bid of |15,000 for the property, 
the matter was immediately taken before the court which was in 
session for the yery purpose of carrying the sale to a completion. 
Coughanour being unable to furnish évidence of his good faith as a 
purchaser, the court directed that the property should again be of- 
fered for sale by the receiver, which was done, when Boomer bid 
|4,500, and his bid was accepted. This wàs a judicial sale, and ail 
thèse proceedings were taken within an hour, and afterwards con- 
flrmed by the court without objection or protest. 

This Tiew of the facts of the case renders it unnecessary to discuss 
the question as to how far the proceedings in partition, and the sale 
made in pursuance thereof, are opén to collatéral attack in this 
action. The decree confirming the sale was rendered by a compétent 
tribunal, having jurisdiction of the parties and the subject-matter, 
and, upon the facts presented in this record, that decree is binding 
upon the parties to this action. The decree of the circuit court is 
reversed, with instructions to dismiss the appellant's cross bill, and 
enter a decree in favor of the appellee, quieting his title to the prop- 
erty described in the bill of complaint. 



WBSTINGHOUSH AIR-BRAKB CO. v. CHBISTBNSBN ENGINBEE- 

ING CO. 

(Circuit Court of Appeals, Second Circuit Oetober 24, 1900.) 

Affbai<abiiE Ordbbs— Refusinq Prbliminaey Injunction. 

Since the passage of Act June 6, 1900, amendlng section 7 of Act March 
3, 1891, creatlng the circuit courts of appeals, and by Implication repeal- 
ing the prlor amendaient of Pebruary 18, 1895, there la no statute author- 
Izlng an appeal from an order refuslng a prellminary Injunction. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Before LACOMBE and SHIPIIAN, Circuit Judges. 

PEE CUKIA.M. This is a motion to dismiss an appeal from an 
order denying a preliminary injunction (103 Fed. 491), which order 
was entered July 17, 1900, on the ground that the court has no juris- 
diction to entertain such an appeal. By section 7 of the act of March 
3, 1891, establishing circuit courts of appeals, there was no provision 
authorizing the taking of an appeal from an order refusing a pre- 
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liminary injunction. This section was amended, however, by chapter 
96 of the Statutes at Large of 1895, approved February 18, 1895, so 
as to read as follows: 

"That where, upon a hearlng in equity in a district court or a circuit court, 
an injunction shall be granted, continued, refused, or dissolved by an Inter- 
locutory order or decree, or an application to dissolve an injunction shall be 
refused in a case in which an appeal from a final decree may be taken under 
the provisions of tliis act to the circuit court of appeals, an appeal may be 
talîen from such Interlocutory order or decree, granting, continuing, refusing, 
dissolving or refusing to dissolve an injunction to tlie circuit court of appeals: 
provided, that the appeal must be taken within thirty days from the entry 
of such order or decree, and it shall take precedence in the appellate court; 
and the proceedings in other respects in the court below shall not be stayed 
unless otherwise ordered by that court during the pendency of such appeal: 
and provided furtber, that the court below may, in its discrétion, require as 
a condition of the appeal, an additional Injunction bond." 

This section stood as thus amended until June 6, 1900, wheli, by 
chapter 803 of the Statutes of 1900, approved June 6, 1900, it was 
again amended, as follows: 

"Sec. 7. That where, upon a hearing In equity, In a district court or In a 
circuit court, or by a judge thereof in vacation, an injunction shall be grant- 
ed or continued, or a receiver appolnted, by an interlocutory order or decree, 
in a cause in which an appeal from a final decree may be taken under the 
provisions of this act to the circuit court of appeals an appeal may be taken 
from such interlocutory order or decree granting or continuing such injunc- 
tion, or appointing such receiver to the circuit court of appeals: provided, 
that the appeal must be taken within thirty days from the entry of sucli 
order or decree, and it shall take precedence in the appellate court; and the 
proceedings In other respects In the court below shall not be stayed, unless 
otherwise ordered by that court, or by the appellate court or a judge thereof, 
during the pendency of such appeal: provided further, that the court below 
may in its discrétion require as a condition of the appeal, an additional bond." 

It will be noted that after this second amendment the section 
remained with no provision authorizing an appeal from an order re- 
fusing or dissolving an injunction. The act of 1900 repealed the act 
of 1895, and the court no longer has jurisdiction to entertain such an 
appeal. The motion is granted. 



POSTAL TEL. OABLE CO. OF IDAHO v. OREGON SHORT LINE E. 00. 

(Circuit Court, D. Idaho, S. D. June 19, 1900.) 

No. 58. 

1. Eminent Domain — Condbmnation Proceedings — Pleadino. 

Under Eev. St. Idaho, § 5216, which provides that in proceedings for 
condemnation of right of way the complaint must show the location, gên- 
erai route, and termini, and must be accompanied with maps thereof, a 
complaint by a telegraph company seeking to condemn the right to build 
its line upon the right of way of a railroad company is sufficiently spé- 
cifie where It describes the railroad right of way in gênerai terms, giving 
the termini and the counties through which it runs. A more particular 
description, giving the légal subdivisions of the lands crossed, would be of 
no benefit In such a case, and will not be required. 
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1 Samk— RiaHT TO Maintain Pkoceédings— Local Telegraph Compant. 

Tbe fact that a corporation dujy organized under the laws of the state 
to construct and malntain a telegraph Une Is subordinate or auxiliaiy to 
a corporation o£ another state does not affect Its rlght to malntain pro- 
«Ceédlngs to condemn a right of "Way for its Une under the statutes of 

■'ïdaho; .•■■■■ 

8. SAks— Telegraph Companibs— Use dp Raileoad Right dp Wat. 

under Kev. St. Idaho, ?§ 5210, 5^12, a telegraph company may malntain 
prôceedlngs to condemn the rlght iô construct and malntain Its Une upon 
thé rlght of way of a rallroad company, where such use of the property 
•wlîï better subserve the public ^-térests than the use made of It by the 
ralïroad company, and especlaliy where the latter acqulred most of ita 
Hght Of -way by glft from the United States, subject to Eev. St. ?§ 5263, 
8964, ■v*iiich authorize telegraph companles to construct thelr Unes along 
flU post rtiàds, and maJke ail rallroads post. roads. 

4. Same— IMeastjbb op Compensation. 

The compensation whlch a telegraph company Is requlred to pay for 
thç rlght to construct and malntain its Une upon the right of way of a 
rallroad , company is the amount of decrease in the value of the use of 
such rlght of way for rallroad purposes whlch wlll resuit. 

Proceeding by a telegraph company to condemn a rigM of way for 
its linè over and along the right of way of défendant railroad com- 
pany. 7 

J. E. Mcintosh and 0. W. Powers, for plaintiflP. 
P. L. Williams and I*. S. Dietrich, fof défendant. 

BEATTY, District Judge. By this action the plaintifif seeks the 
right to éfëct its telegraph line alpng the Tailroad and upon the right 
of way of défendant. The resuit contemplated would give two tele- 
graph lines, instead of one, with such possible compétition as would 
give to ail the choice of service, and possibly a better service at 
lower rates. That whicà leads to such résulta is not contrary to 
public policy. So far as concems the public, the attainment of plain- 
tiff'S objeet would not be contrary to its interests, but would be 
promotive thereof. The question, however, is whether the law will 
justlfy the application by plaintiff to it^ use of defendant's property. 

It is objected that the complaint does not so describe the land or 
premises which plaintiff asks to hâve appropriated to its use that 
it can be deflnitely described in a judgment. It asks for the right 
of way upon the railroad right of way between certain named ter- 
mini, through certain named counties in the state, and describes 
the amount of ground needed for each pôle,, the distance of the pôles 
from each other, and their distance from the railroad track. Sec- 
tion 5216, Bev. St. Idaho, says, "If a right of way be sought the com- 
plaint must show the location, gênerai route and termini, and 
must be accompanied with maps thereof.?' When the objeet is the 
condemnation of a right of way through a farm or a légal subdi- 
vision, it probably should be described by such subdivision; but this 
is for a right èf way on an established railroad right of way, the 
locus of which is accurately flxed by survey, of which there are ac- 
cessible records. It would not seem that there can be any difflculty 
in so framing a judgment with such description of the land taken 
that ail parties may know where it is. The allégations of the com- 
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plaint seem to meet the statutory requirements and leave the ob- 
jection untenable. 

Tte next objection is that plaintifE is not a corporation, and is 
not organized in good faith. No one will doubt that tlie organiza- 
tion of plaintiff was for tbe purpose of coopération with the Postal 
Telegraph & Oable Company of New York. It may be said that it 
is subordinate to the latter, and is to assist it in carrying out its 
objects, — it may be, nothing more than its agent. This may be 
said of it more from gênerai circumstances than from the testimony 
in the case. This, however, is a common procédure with ail large 
corporations. A récent instance is in mind. A railroad company 
now operating in North Idaho, desiring to add a branch of about 
five miles, organized an independent company to build the same; 
and I think this défendant, in building the branch railroad from 
Nampa to Boise, did the same. It seems no unusual matter for a 
large corporation to utilize small corporations for its purposes. If 
the plaintiff, however, is organized for any fraudulent purpose, the 
court will not lend its aid in the consummation of any fraud; but 
this I am unable to find against the plaintifE from the évidence. The 
facts are that it appears by the record to hâve been organized ac- 
cording to the statutes. It has held corporate meetings and per- 
formed corpo^rate acts. It has not built any telegraph Une within the 
territory fot which it was organized, but it is for the privilège of 
doihg that in the place it deems most available and best for its 
use that is is now in this forum. Until it is clearly shown that its 
organization is based upon fraud, or that it is for some fraudulent 
purpose, the court must regard it as organized and acting in good 
faith, and accède to it accordingly ail the statutory rights allowed 
it. Moreover, section 2636, Kev. St. Idaho, precludes in this action 
any examination into its "due incorporation * * * or its right 
to exercise corporate powers." 

Upon the question of the right asked by plaintiff we bave sec- 
tion 5210, Rev. St. Idaho, extending to telegraph companies the 
right of eminent domain. Section 5212 provides that property al- 
ready dedicated to a public use may be taken, provided it is "for 
a more necessary public use than that to which it has already 
been appropriated." So far, then, as the Idaho statutes can grant 
the right, they give to this plaintiff the right it asks, provided the 
use to wlîich it proposes to dévote what it acquires is more neces- 
sary or would better subserve the public interest than the use 
to which tbe property is now devoted. It cannot for a moment 
be doubted that the use to which plaintiff proposes to put that 
portion of defendant's right of way would be of greater public utility 
than that for which it is now used. Practically, it is not now used 
for any purpose. It is simply so much idle property, and the new 
use promises to be one of public utility. Section 5263, Kev. St. U. 
S., enacted July 24, 1866, authorizes any telegraph company to con- 
struct any telegraph lines over the public lands and along military 
and post roads, while section 3964, enacted June 8, 1872, makes ail 
railroads post roads. The défendant procured practically ail its right 
of way from the govemment and built its road subject to the pro- 

104 F.— 40 
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visionsof .thesç; etatutes. It «eems to me that they eut off discus- 
sion, and determined the question involved in f avor of tlie plaintiff . 
Moreover, numepous courts haiife granted this right to telegraph com- 
panies againet rpiiroads, and in somé cases wkere the railroad had 
purcliased fj^om çitizens, or liad condemned the right of way, while 
hère the défendant procured its right ôf way from the govemment 
as a gifti It iwm, however, grantâ, not so much as a favor to de- 
fendant, but for the beneflt of the public; apd, bearing this fact in 
mind, the right of way should still be used for the public good, when 
it can be without détriment, or eYen without material détriment, to 
the défendant in the gênerai use to which it is devoted. I hold 
that the plaintiff is entitled to the right of way asked, upon the pay- 
ment of such damages as défendant will suffer. 

As to the rule of assessing damages, the adjudications differ; but 
that fixed by the United States suprême court must be followed, which 
seems, by Chicago, B. & Q. R. Co. y. City of Chicago, 166 U. S. 226, 17 
Sup. et. 581, 38 1». Ed. 819, to be the amount of decrease in the value 
of the use of the railroad right of way for railroad purposes caused by 
the use of plaintiff of such right of way for its telegraph pôles and 
Unes. The question, then, is, to what extent will the use plaintiff 
desires to make of this railroad right of way interfère with the 
use which défendant, up to this time, has made of it? At first 
view it would appear that the mère placing of pôles in the ground 
along the right of way, as plaintiff proposes, cannot interfère at ail 
with the opération of the railroad, or be any détriment to its use 
of its property. The railroad officers hâve, however, testified that 
it would largely damage the défendant, while, on the contrary, plain- 
tiff's witnesses hâve testified that it would be a beneflt instead of a 
détriment to défendant. So far as observed, the courts hâve gen- 
erally found in such cases but nominal damages. My views are 
that the damage cannot be great, but it is something. The pôles 
and lines are some incumbrance on the right of way, and do not 
leave its use to défendant as free as it would be without them. With 
the telegraph Une there, the défendant must exercise more care con- 
cerning it than it would were it not there. The supposed beneflt 
that it may be to défendant cannot be considered, but only the détri- 
ment, incufflbrances, the damage, which I flx at the sum of $500. 
While courts hâve generally allowed in some cases but nominal dam- 
ages, it must be remembered that for a part of the right of way 
défendant paid a cash value, and ail of it had to be cleared and pro- 
tected. Should tbis allowance exceed the actual damages suffered, 
it at least does jxot equal the value to plaintiff to hâve a clear, un- 
disputed right pf way for this distance, without negotiation or costs 
witii çitizens for a right of way. It is not intimated that the value 
to plaintiff must be considered, but only that it does not suffer by 
the payment of thèse damages beyond the beneflts received. The 
statutes of the state and United States above referred to seem so 
clearly to give the plaintiff the relief it asks, and which is hereby 
given, that it is considered unnecessaryto enter into any lengtby 
discussion or citation of the numerous authorities bearing upon the 
question. To do so would seem an unnecessary effort. If, how- 
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ever, I am mistaken in supposing this a plain question, I leave the 
fuller discussion of it to more leamed reviewing courts. 

It may be added that ail the propositions made by plaintifE in 
its complaint as to the manner of construction, opération, and main- 
taining its Unes are in the nature of a contract, by which it is bound, 
and with which it must comply, and which may be recited in the 
judgment. Also, I think its Une of pôles should be put so far from 
the railroad track that they -would not, in falling, reach within flye 
feet of the track. This however, will not be included in the judg- 
ment until further ordered, and after the further suggestion of coun- 
sel upon the subject, for this is a matter which was not made an is- 
sue in the discussion. Either party will bave 30 days from notice 
of this holding within which to take such steps as desired. 



WEBSTER V. BOWERS. 

(Circuit Court, D. New Hampsliire. October 16, 1900.) 

No. 458. 

CoEPOHATiONs— Stockholdbb's Liability— Enforcemekt under K.AKSAS Stat- 

UTBS. 

Laws Kan. 1898, c. 10, wliich provides for tlie enforcement of tlie con- 
stitutional liability of stoclcïiolders in a corporation by a receiver for the 
beneflt of tlie corporation and ail the creditors alike, does not supersede 
the provisions of the prior statute, which gave a creditor the right to 
enforce the liability of any partieular stockholder for bis own individual 
benefit, as to contracts made while such statute was in force, since the 
right thereby given became a part of the contract, which would be ma- 
terially impaired by the substitution of the restricted remedy given by 
the subséquent act. 

At Law. On demurrer to déclaration. 

Streeter, Walker & Hollis, for plaintiff. 
John M. Mitchell, for défendant. 

ALDEICH, District Judge. This is a Kansas statute stockholders' 
liability case, and the questions on demurrer are whether the remedy 
provided by the older statute, and existing at the date of the contract, 
whereby a single creditor may hâve his action against any stock- 
holder for the amount of his judgment, is superseded by the remedy 
provided by the corporation act, which took effect January 11, 1899 
(Laws Kan. 1898, c. 10), and which contemplâtes the appointment of 
a receiver, who shall coUect and dispose of assets, and enforce the 
stockholder liability for the beneflt of the corporation and ail the 
creditors alike; and whether the remedy under the later statute be- 
comes the only remedy. 

The spécifie remedy provided by the statute of 1868 for the enforce- 
ment of the constitutional liability of the stockholder to the creditor 
was a part of the contract. A subséquent statute, withdrawing such 
remedy, and substituting one of a dilïerent nature, and one designed 
to enforce the stockholder liability for the beneflt of the corpora- 
tion and of ail the creditors, would, in opération, impair the obliga- 
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tiohs of the pre-existing contract and the substantive rights of the 
plaintiff. The fact that the remedy provided by the later statute is, 
on général principles, more in haripony with the justice of a situation 
like theone in question, does not justify the impainnent of the plain- 
tiff's coritràct with the stockholder.' To change a remedy, or to in- 
vent or provide new procédure for the enforcement of an individual 
right, without impairment thereof and within a limited time, is one 
thing, and to this extent the authorities hold that we may go; but 
to change the remedy, and provide for an enforcement of the right for 
the béneflt of others, is quite another and différent thing, and to that 
extent wemay not go. The later statute wisely pro vides for the ap- 
pointment of a receiver to enforce ail liability and wind up insolvent 
corporations for the beneflt of ail the creditors, and may well apply 
to subséquent contracts made in reliance thereon, but, notwithstand- 
ing its just and comprehensive provisions in this respect, it must be 
held as not operating upon pre-existing contracts. To hold the plain- 
tiff to the later remedy, tb the exclusion of the one existing at the 
time of his contract, would at once impair bis rights, and in the event 
that the view of some authorities should prevail, that a receiver can- 
not maintain an action extraterritorially for the enforcement of 
such rights, though appointed under a statute for that purpose, 
would destroy them altogether. Démarrer overruled, and the défend- 
ant bas 30 days to answer further. 



NYB V. WESTERN UNION TEL. CO. 
(Circuit Court, D. Minnesota, Fourth Division. November 9, 1900.) 

1. LiBEL— Telkgraph Messagk— Liability fob Transmission. 

Where a message presented to the receiving clerk of a telegraph Com- 
pany for transmission is lu language sucli that a person of ordinary Intelli- 
gence, knowing nothing of the parties or circumstances, would not neces- 
sarily conelude that its purpose was defamation, it is his duty to send it, 
and for the performance of such duty the company incurs no liability. 
'•• Samb. 

Défendant received In New York for transmission to plaintiff, in Min- 
neapolis, a message signed by the sender, and stating that a person named ' 
had stated In the présence of the sender that plaintiff had been "bought 
up" by another person named, in a polltical campaign. Defendant's clerk" 
who received and f orwarded the message had no knowledge of any of the 
parties, or the matters referred to. Beld, that there was nothing in the 
language of the message from whlch the clerk could reasonably bave in- 
ferred that Its purpose was to defame the plaintiff, to whom it was ad- 
dressed, or to warrant a recovery agalnst the défendant because of its 
transmission. 

On Motion for New Trial. 

Fred. H. Boardman and M, H. Boutelle, for plaintiff. 
C. M. Ferguson, for défendant, 

LOOHEEN, District Judge. The pétition of the défendant for 
an order setting aside the verdict and judgment in this action and 
granting a new trial was duly brought on for hearing on August 
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31, 1900, in tlie March, 1900, tenn of this court, and both parties 
appeared by their respective counsel. The action is to recover dam- 
ages alleged to bave been sustained by tbe plaintiff by the publica- 
tion incident to tbe transmission over defendant's telegrapb from 
New York to Minneapolis on the night of July 27, 1899, of two tele- 
grams, below quoted, and the delivery of each to the person to whom 
it was addressed on the following morning, at Minneapolis, by de- 
fendant's messengers. 

The first count in the complaint is based on the following telegram 
to M. H. Boutelle, an attorney at law of Minneapolis, having some 
business association with the plaintiflE, who is also a practicing at- 
torney of the same place: 

"New York, 27th July, '99. 

"Mr. Boutelle, New York Life Building: Judge Yanderburgh told me dls- 
tinctly that your Mr. Nye was bought offl by Pillsbury in 1896. 

"9:44 p. m. W. H. Vanderburgli." 

The second count is based upon the following other telegram so 
delivered to the plaintiff: 

"New York, 27tli July, '99. 

"Frank Nye: Judge Vanderburgh, who was elected district Judge, Minne- 
apolis, 1859, 1866, 1873, 1880, elected suprême judge 1881, 1886, stated dis- 
tinctly In my présence that Charlie Pillsbury bought you up in 1896, otherwise 
you would bave been for Bryan. 

"9:11 p. m. W. H. Vanderburgh." 

The complaint sufflciently alleged the meaning and purpose of the 
telegrams to be to charge the plaintiff with having been bribed to 
Bell his vote and political influence for a money considération in the 
year 1896, and as being corrupt and dishonest. Upon the trial it 
was admitted that the defendant's servants in New York who re- 
ceived and transmitted thèse telegrams knew nothing of the plain- 
tiff, nor of any facts or circumstances connected with the subject- 
matter of the telegrams; and it appeared that the telegrams were 
presented for transmission at différent times the same evening, and 
at différent stations of the défendant in the dty of New York, by 
William H. Vanderburgh, and were transmitted in the customary 
manner. 

On the trial the jury were instructed that there was nothing upon 
the face of the Boutelle telegram to advise the servants of défend- 
ant who received and transmitted it that it was defamatory, as the 
statement that Nye was bought off by Pillsbury in 1896 might well 
be understood to refer to a purchase of some claim or interest of 
Nye respecting property or property rights, and that plaintiff could 
not recover upon said first count. But the court refused to charge 
the jury, as.requested by défendant: 

"That there is not sufEcient évidence In this case to establish a cause of 
action against the défendant with respect to the telegram addressed to the 
plaintiff, set forth in the complaint as the second cause of action, and with 
respect to such cause of action your verdict must be for the défendant." 

The défendant duly excepted to this refusai to charge, and also to 
that portion of the charge which in effect left the jury to détermine 
whether, upon the face of the message, it appeared that its only pur- 
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pose was to drfame and slander the plaintiff, so that the receiving 
clerk, if a perÉon of ordinary intelligence, would so understand it, 
in which ease, only, the défendant would be liable in damages for its 
publication to its own employés who might read it in the transmis- 
sion, but that if the tenns of the dispatch were such that the re- 
ceiving clerk might properly regard it as an answer to an inquiry 
by plaintiiï, or as à communication for any purpose other than def- 
amation, the défendant would not be responsible. The jury re- 
turned a verdict for the plaintiff on this cause of action for the sum 
of |500, which establishes the fact that the imputation upon plain- 
tiff mentioned in the message is false and defamatory. The sole 
question to be considered is whether the court erred in refusing to 
charge the jury in the language of the above-quoted request, and 
in submitting, as it did, the considération of said second cause of 
action to the jury. 

The electric telegraph is so useful and constantly employed in the 
conduct of human affairs that its Unes of wires cover ail civilized 
lands, cross the great océans, and reach every city, and nearly every 
hamlet. The làw, reoognizing the need that every one may hâve 
for its services, imposes uppn it thé duties of common carrier, and 
by statutes in New York, Minnesota, and most of the states, requires 
telegraph companies, under penalties, to transmit promptly, and in 
the order of their réception, ail messages presented for transmission, 
upon payment of reasonable charges. While none of thèse statutes 
makes any exception as to the character of the messages which may 
be offered for transmission, and while it is certain that no tele- 
graph Company càn assumetû act as censor as to the language of 
messages, or the purpose they are intended to accomplish, yet, as a 
common carrier of persons, though bound to carry every one who 
pays the fare, ndiay e?clude from his vehicle a person having a loath- 
some contagions dîsease, so, équally, it would be the right and duty 
of a telegraph company to refuse to transmit a message which upon 
its face is obscène, profane, or clearly libelous, find manifestly in- 
tended only for the puritose of defamation. That a message may 
contain matter which, if false, is libelous, and still be proper to be 
transmitted, cannot admit of doubt, — as where the object is to se- 
cure the arrest of a person. charged with crime, ov to give informa- 
tion to one having an interest in the matter, or anything of a priv- 
ileged character. In any sùch case the telegraph company could not 
refuse to send the message, and would not be responsible if a mes- 
sage which, for aught that appeared on its face, might be privileged, 
were in fact sent with a defamatory or mischievous intent. In Peter- 
son V. Telegraph Co., 65 Mihn. 18, 67 N. W. 646, 33 L, E. A. 302, the 
court says: 

"When a proffered message Is not manifestly a libel, or susceptible of a 
libelous meaning, on Its face, and Is forwarded in good faith by the operator, 
the défendant cannât be held to hâve maliciously publlshed a libel, although 
the message subsequently proves to be such In fact. In such a case the oper- 
ator cannot walt to consult a lawyer, or forward the message to the principal 
office for instructions. He mnst décide promptly, and forward the message 
withont delay, if it is a proper one, and for any honest error of Judgment in 
the premises the telegraph Company cannot be held responsible. But where 
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tbe message, Qn its face, Is clearly susceptible of a libelous meaning, Is not 
signed by any responsible person, and tbere is no reason to believe that it is 
a cipher message, and it is forwarded under such eircumstances as to war- 
rant the jury in finding tliat the operator in sending the message was négli- 
gent or wanting in good faitb in tlie premises, the company may be held to 
bave malieiousiy publislied tbe libel. A publication under such eircumstances 
is not privileged." 

The receiving clerk scans a message rapidly to see that it ia legi- 
ble, and, from its direction and number of words, to détermine the 
charge of sending. Having no duty of censorship, or right to caté- 
chise the sender, if he acts in good faith, and the language of the 
message is such that a person of ordinary intelligence, knowing noth.- 
ing of the parties or eircumstances, would not necessarily conclude 
that defamation was the object and purpose of the message, it 
would be his duty to send it, and for his performance of that duty 
the telegraph company would incur no responsibility. This tele- 
gram had the sender's signature. It was directed to the very per- 
son spoken of, and who might hâve an object in ascertaining exactly 
what Judge Vanderburgh had said concerning him, and might hâve 
sought that information from the sender. If the receiving clerk 
gave a thought to the purport of the message, he would be much 
more likely to infer this than that it was intended to defame the 
very person to whom it was sent, and who by simply casting it into 
the flre could effectually prevent its publication, save the technical 
publication to the small number of employés, bound to secrecy, who 
may hâve seen it in the transmission, and, knowing nothing of the 
parties or of the matter, would be unlikely to give it a thought. A 
purpose on the part of the sender of a message like the one under 
considération to thereby defame and injure the very person to whom 
it was sent would be too improbable to be apparent and manifest 
to the receiver of the message for transmission, whatever may hâve 
been the actual purpose of the sender, Any rule imposing a stricter 
responsibility upon telegraph companies in respect to the character 
of messages transmitted than is above indicated would be produc- 
tive of such embarrassment and delays, and make necessary such 
annoying inquiries, as to greatly diminish the efflciency of the serv- 
ice, and subject telegraph companies on the one hand to danger of 
prosecutions and suits for refusai to transmit messages or to trans- 
mit them promptly, and on the other to vexations actions for fancied 
injuries, and even to conspiracies between sender s and addressees 
to mulet thèse supposedly wealthy corporations. The expérience of 
the half century since telegraphs hâve come into gênerai use dis- 
closes no reason for requiring of telegraph companies more than 
such ordinary care and good faith as can be exercised in view of the 
necessity for prompt action, admitting of neither inquiry nor delay. 
On more careful considération than could be given to the subject in 
the hurry of the trial, I am satisfled that there is nothing in the 
language of this message likely to cause the receiving clerk to infer 
that the purpose was to defame the plaintiff, to whom the message 
was sent. He might as fairly infer that it was sent either in an- 
swer to an inquiry, or for the friendly purpose of informing the 
plaintiiï of injurious statements made concerning him hy another. 
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It was error, therefore, to refuse the above-quoted instruction to the 
jury, who should haye been dirçifc^e^ to retum their verdict for the 
défendant. Ordered, that the jùdgttent and verdict in this case be 
vacated and set aside, and a new trial granted. 



STATE TRUST CO. OF NEW YOEK y. CITY OF DULUTH. 
(Circuit Court, D. Minnesota, Fiftâ Division. November 8, 1900.) 

No. 883. 

L Municipal Corporations— Contracts— Construction bt Parties. 

By a contract'between a water company and a city, the eompany -was 
reqùired to sluice tlie gutters in the dty witliout charge. The city subse- 
quently constructed on some streeta what were termed "sanitary sewers," 
whieh to some es;tent, at least, seryed the purpose of gutters; and the 
eompany, on Its request, flushed such sewers without charge for a perlod 
of alnë years, and until a change in Its management. Held, that such 
action constituted a practical construction of the contract by the parties 
as Including such sewers under the term "gutters," and precluded any re- 
covery by the eompany for âusbing the same, 

8. BamB'-Ekquisitbs of Contract to Bind Citt. 

A water eompany cannot reoover against a city on a cialm for flnshing 
sewers, amounting to a considérable sum, in the absence of some contract 
entered into on behaJf of the city, by somebody authorlzed to bind it, to 
pay for such service. 

On Motion by Défendant for Judgment after PlaintifE had Eested 
Its Case. 

Washbum, Lewis & Bailey, for plaintiff. 
J. B. Bichards, for défendant. 

LOCHBEN, District Judge (orally). I am înclined to thînk that 
the plaintiff cannot recover. The ordinance çonstitutes a contract 
between the parties, and requirçs that the water eompany shall 
sluice the gutters without charge. The purpose is to cleanse the 
gutters,, and gather and discharge therefrom whatever offensive 
matter may be deposited op the streets, or come through drains 
from the adjoininghouses, stores, and establishments, which would 
maks; the I gutters, unless washgd ;out and cleansed, dangerous to 
the public health and offensive to sight and smell. It is not sim- 
ply the rainfall running in the gutters in a rainstorm that makes 
them dangerous to health, butit is what they gather from build- 
ings and human industries. À sewer does the same work, and 
performSï a- more extended sepyice, by carrying off matter, also, 
which wpuld be too offensive to be allowed to pass into open gut- 
ters; and sewers, also, must be cleansed, for thesafety of the public 
health. lïhey may: be called covered gutters. Though they are 
in the earth, they serve a- like purpose, and I think they are or- 
dinarijy ao çonstiaicted that they act in connection with the gut- 
ters,; âielatter being discharged into the sew«es through catch- 
basins at Street crossings. I do not know how it is doue in this 
city, but that is the way it is done in Minneapolis, with ordinary 
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sewers. I do not exactly know what thèse sanitary sewers are, 
but they serve for carrying ofE offensive matter, and it is neceesary 
that they should be cleansed. They serve the purpose of gutters, 
by carrying oiî the matter which would be carried ofE by the gut- 
ters if the sewers were not there, and also a large amount of other 
offensive matter. So I think it vs'ould not be too great a stretch 
of construction to hold that they come under the terms of the word 
"gutter," for the purposes for which, under the ordinance, the Com- 
pany contracts to cleanse the gutters. But the évidence shows, fur- 
ther, that such was the construction acted upon by the parties for 
a considérable time, and it seems to me that the company is fore- 
closed by such construction. The évidence is that the construction 
of the sewers commenced in 1886, though they were not, aside 
from Superior street, perhaps, constructed to a very large extent 
immediately; but from 1890 to 1891 they were constructed in other 
places, and this service of flushing them was performed without 
any claim for compensation being made until 1896. In 1894 the 
company began to keep an account or record of the amount of water 
that was used, or at least of the hydrants which were opened, and 
the length of time that they severally remained open. That would not 
indicate, I think, that the company regarded itself as being entitled 
to compensation for that service, for the reason that there might 
be very many other considérations which would move the company 
to keep account or to hâve some knowledge of the amount of water 
which was running through its works, or the amount that was used 
in that manner. Bo it does not appear that this was a matter which 
even the company regarded as giving it title to compensation, until 
the change of management in 1896. After that the bills were pre- 
sented. I think that up to that time it may be fairly considered 
both parties acted upon the supposition that the flooding of the 
sewers was included in the obligation to do the same thing to the 
gutters. This was so for a considérable length of time, commencing 
perhaps with a small beginning, but running through nine years of 
time; and it seems to me that where the construction of the terms 
of tîie contract is one which might be reasonably assumed by either 
party, and was acted upon by both parties for such a length of time, 
it may be regarded as the construction which was acted upon by 
both parties at the time that the service was performed, without 
any anticipation of payment for it. 

Again, I think there is considérable force in the other position 
taken by counsel for défendant, — that, if this is something which is 
beyond the terms of the contract contained in the ordinance, then 
there is not any évidence showing any contract by which the city 
would be bound to pay for the flooding of thèse sewers, which is a 
considérable and not a trifling matter, and that, if the city is to 
be bound, there must be some contract shown on the part of the 
city. The city would not be bound simply by the order of some 
employé about a municipal olïice. As important a matter as this 
would require considération by a body authorized to obligate the 
city. But there does not appear to hâve been any action taken by 
the city council, or any contract entered into on the part of the 
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city. It yv&s sîmply .a calling upon the waterworks for the flushing 
of thèse sewers, as they might hare been called upon to flush the 
gntters. I do not think thereis any chauce of recovery in this case. 
Jodgment is ordered for the défendant 



AMBRIOAN SURBTY CO. OF NEW YORK T. BALLMAN et oL 

(Circuit Court, B3. D. Missouri, B. D. November 8, 1900.) 

No. 4,272. 

iNDKMïfiOT— DiSCHAHOB OF InDEMNITOBS— BlOHT TO DBFBND ACTIOS AOAnîflT 
isTDBHNITBE. 

A notice to an Indemnitor to appear and défend an action on whlch hls 
Ilabillty dépends glves hlm the right to use ail means of défense whieh 
TTouid be open to him bad he been niade a party, Includlng the right to 
prosecute an appeal or wrlt of error; and where Indemnitors served wlth 
such notice employed counsel and cbntested the case, and after an adverse 
Jndgment sued out a wrlt of error and prepared the case for hearing in the 
appellate court, the action of the défendant in paylng the Judgment on 
the day set for such hearing, wlthout the knowledge or consent of the 
Indemnitors, not only rendered It Ineffective as an adjudication against 
them, but, under the clrcUmstahces, whlch showed bad falth on the part 
of the défendant, operated to discharge them trom llabllity où thelr un- 
dertajiing. 

Action ,at Law on Bond of Indemnity. 

Eben Richards and Thomas W. Bullitt, for plaintiff. 
Clinton Rowell and J. 8. Laûrie, for défendants. 

ADAMS, District Judge. On August 5, 1895, a firm known aa 
Tromanha-user Bros, entered into a contract with the Burlington 
Elevator Company to construct its elevator. Pursuant to the re- 
quirements of that contract, the American Surety Company, the 
plaintiff in this action, executed and delivered its bond in the pénal 
sum of |50,06d to the elevator company, to secure the f aithful perform- 
ance of thiat contract. On or about the same day the défendants, 
Henry W. Ballman and Joseph l>urfee, executed and delivered their 
bond to the American Surety Company to indemnify it against loss 
and damstge by reason of its bond to the elevator company. Subse- 
quently, on September 18, 1896, an action was brought in this court by 
the elevator company against the surety company to recover damages 
alleged to hâve been sustained by it by reason of a failure on the part 
of Tromanhanser Bros, to faithfuHy perform the obligations of their 
contract. Upon the institution of that action the American Surety 
Company, défendant therein, notifled the défendants in this case 
thereof, and called upon them, as its indemnitors, to appear and dé- 
fend the same. They did appear, and, by and vrith the consent and 
co-operation and in the name of the surety company, made a vigorous 
défense. That litigation resulted on January 16, 1899, in a judgment 
ag:ainst the surety company for the sum of |45,969.41. Pursuant to 
the expressed désire of the indemnitors, a writ of error was sued out 
from the court of appeals for this circuit, and a transcrlpt was in due 
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course lodged in the clerk's office of tliat court. The indemnitors pre- 
pared to présent the case to the circuit court of appeals on that 
transcript, and the case was ultimately set down for a hearing in 
that court for a day certain. On that day, without the knowledge or 
consent of the indemnitors, the surety Company paid the judgment in 
full, with interest and costs. 

In addition to the rights which the notice and conséquent partici- 
pation in the litigation gave to the indemnitors, as a matter of law, 
it cannot be denied, in my opinion, that the surety company, as a 
matter of fact, at the outset gave the indemnitors to understand and 
believe that they might rely upon such action by the surety company 
as would secure to them a full opportunity to make ail défenses in 
the trial court, and in case of def eat to bave the case reviewed by the 
court of appeals. The case, from the outset, throughout its entire 
progress to judgment, was proceeded with on this understanding. 
Divers exceptions were saved, and great care manifested to so con- 
duct tbe proceedings and make the record that every adverse ruling 
might be reviewed by the appellate court. Counsel for the indem- 
nitors were permitted to and did sign ail pleadings for the défendant 
surety company, in conjunction with counsel for that company; and 
I think the évidence in this case shows that counsel for the in- 
demnitors tooli the leading and controlling part in the long and 
tedious trial which foUowed in this court, and also in the préparation 
of the bill of exceptions, in suing ont a writ of error, and in preparing 
for the trial in the court of appeals. AU this was done by them at 
the expense of the indemnitors, and with the distinct understanding 
that the surety company should be under no obligation to them there- 
for. 

The question for détermination in this case is whether the pay- 
ment of the judgment by the surety company, plaintiff herein, and the 
dismissal of its appeal, under the circumstances detailed, discharge 
the indemnitors, the défendants herein, from the obligations of their 
indemnifying bond. In reaching a solution of this question, it is im- 
portant to hâve clearly in mind the rights conferred by opération of 
law upon the indemnitors by the notice to appear and défend the 
action. The object and purpose of this notice undoubtedly were to 
make any. judgment which might be rendered in that case conclusive 
of the liability of the indemnitors under their bond. It is well set- 
tled that to accomplish that purpose the indemnitors must not only 
hâve the notice, but must be afforded a full opportunity to défend the 
action. A brief review of the cases on this proposition may not be 
amiss: 

In Washington Gaslight Co. v. District of Columbia, 161 U. S. 316, 
16 Sup. et. 569, 40 L. Ed. 719, it is said: 

"As a (leduetion from the recognized right to recover over, It Is settled that, 
where one having such right Is sued, the judgment rendered against him is 
conclusive upon the person liahle over, provlded notice be given to the latter, 
and full opportunity he given him to défend the action." 

When such notice is given, the suprême court of Massachusetts, 
in City of Boston v. Worthington, 10 Gray, 496, says, the indemnitor 
is "no longer regarded as a stranger, because he bas tbe right to ap- 
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pear and défend tlie action, and bas the same means and advantages 
of controverting tbe claim as if he were the real and nominal party 
upon the record." ; 

In Oceanic Steam Nav. Co. t. Oampania Transatlantica Espanola, 
144 N. Y. 666, 39 N. E. 360, the rule is stated as'follows: 

"It Is sufflcient that the snrety against whom ultimate liability Is claimed is 
Mly and fairly informed of the claim, and that the action is pending, with 
fuU opportunlty to défend or to partieipate in the défense." 

. Thèse last two etatements of the rights of indemnitors are quoted 
With approval by the suprême court of the United States in its case 
last cited. 

In Eaton v. Ljman, 26 Wis. 61, the court, in considering a case 
where the défendant was sued to contest his title to land, and where 
he brought in his grantor to bind him hj the judgment, says that "it 
should appear not only that the grantor was notifled of tlie suit, and 
requested to défend it, but that he was allowed to do so, to the utter- 
most estent of the law, if he desired to. Otherwise," as said by the 
court, "a défendant in ejectment might acquiesce in an erroneous 
resuit of a trial, and refuse his grantor an opportunity to correct it 
by appeal, and still conclude him by the judgment in an action on hia 
coTenants. This," as the court said, "wouldbe clearly unjust," 

In Freem. Judgm, (4th Ed.) § 181, it is said: 

"In order to bind the indemnitor to a judgment rendered against the indem- 
nitee, the eovenantor must be tendered a full, f air, and prevlous opportunity 
to meet the controversy. * » * He should be allowed ail the means of dé- 
fense open to him had he been made a pàrty." 

In the case of Strong v. Insurance Oo., 62 Mo. 289, it was said to be 
the rule that, "where one is bound to protect another from a liability, 
he is bound by the resuit of a litigation to which such other is a 
party, provided he had notice of the litigation, and opportunity to con- 
trol and manage it." See, aiso, Garrison v. Transportation Co., 94 
Mo. 130, 6 S. W. 701; City of St. Joseph v. Union Ey. Co., 116 
Mo. 636, 22 S. W. 794; Kansas Œty, M. & B, R. Oo. v. Southern Ky. 
News Co., 151 Mo. 373, 52 S. W. 205. 

In the case of Ladd v. Kuhn, decided by the suprême court of In- 
diana in 1900, and reported in 56 N. E. 671, it was held that an in- 
demnitor brought in by notice to défend an action on which his lia- 
bility depended had such substantial rights as entitled him to prose- 
cute an appeal taken from an alleged erroneous judgment, and as pre- 
vented the nominal défendant from dismissing iïe appeal without his 
consent, 

From a careful considération of ail thèse and many other author- 
ities, it is observed, notably in the Missouri cases, that the right in 
question involves the control and management of the litigation; in 
others, it iiivolves the right of prosecuting an appeal or writ of 
error from the judgment of the trial court; and in ail it involves the 
right to a f ull and aatisfactory opportunity to présent aU défenses. 
The case at bar discloses the fa,ct ttiat the défendants were deprived 
of this right by the action of the plaintiff — First, in paying the judg- 
ment; and, second, in the actual dismissal of the appeal. It can- 
not be successfully contended that the défendants were at fault in 
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failing to intervene in the court of appeals to prevent the dismissal 
of the writ of error. The case shows that neither they nor their 
counsel had an opportunity to do so. Notwithstanding some inti- 
mations of negotiations on the part of the surety company looking 
towards a disposition of the case, the défendants were distinctly ad- 
vised that they were not to regard such intimations as a notice of a 
purpose to dismiss the writ of error. Their flrst knowledge of the 
action of the plaintifE was after it had actually paid the amount of 
the judgment, with interest and costs, to the elevator company. 
The facts show that a few minutes only elapsed between the pay- 
ment of the judgment and the actual dismissal of the writ of error 
by the plaintiff ; but, whether that time was short or long, the pay- 
ment of the judgment, with interest and costs, was équivalent to a 
release of errors, and thereby, irrespective of the time of the actual 
dismissal of the writ of error, the défendants' right to review the 
case in the circuit court of appeals was eut o£f. Not only is this so, 
but in my opinion it cannot lie in plaintiff's mouth to say that de- 
fendants should hâve anticipated their purpose and prevented its 
accomplishment. As well might an assassin plead in his défense 
that his victim might hâve dodged the fatal blow. 

Again, it is plain, and the évidence undoubtedly shows, that the 
défendants never offered to pay the costs incident to the prosecu- 
tion of the writ of error, and never olïered to otherwise indemnify 
the plaintifE against expansés attending the same. This fact might 
be material under some circumstances, but the évidence in this case 
shows that the plaintiiï and the défendants had for three years and 
more been working harmoniously towards the same object, namely, 
the défense of the suit of the elevator company, and the préparation 
of a record, and argument on the same, in the court of appeals. The 
surety company, of its own accord, and without assertion of any 
claim to the contrary, had provided a supersedeas bond, and had 
assumed to give the défendants a fuU opportunity to be heard in the 
court of appeals. It is too late to assert now, for the flrst time, and 
without any previous request upon the défendants, that they failed 
to pay the expenses incident to the writ of error, or failed to offer a 
guaranty to the plaintiff against loss or injury to be occasioned 
thereby. , 

AssumJng now that the plaintiff, by its act in paying the judg- 
ment and dismissing the writ of error, deprived the défendants of a 
valuable right, the question of its effect upon the plaintiff's rights in 
this action is next to be considered. After a careful reading of the 
authorities, and more mature considération of the case than the exi- 
gencies of the trial pennitted, I am satisfled that the effect of plain- 
tiff's wrongful act not only destroyed the efficacy of the notice to 
appear and défend (for that efScacy, as already seen, is conditioned 
upon indemnitors having a full opportunity to do so), but also de- 
stroyed the plaintiff's cause of action against the défendants, or, 
more appropriately speaking, discharged the défendants from their 
obligations as indemnitors to the plaintiff. The évidence satisfies 
me that the plaintiff not only failed to exercise good faith towards 
the défendants, but, on the contrary, was guilty of bad faith towards 
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them. After calling them in to défend the case, securing valuable 
•aid froœ their counsel, giving them to understand in divers and 
many ways that they should hâve an opportunity in-thât action to 
demonstrate the nonliability of the surety company to the elevator 
Company, and thereby their own nonliability to the surety company 
on the bond in suit, and after much valuable time had been expend- 
ed by them, and large expenses had necessarily been incurred for 
their attorney's services, the surety company, by suddenly and unex- 
pectedly paying the judgment and dismissing the writ of error, ren- 
dered ail that work, ail that expenditure, and ail that trouble nu- 
gatory and of no avail to the défendants. In my opinion, the plain- 
tiff, on clear équitable principles, is estopped from compeliing the 
défendants to again taie upon themselves the burden of making the 
défense which, apart from its own wrongful act, they would hâve 
had fully considered in the court of last resort on the record once at 
great expense and trouble made by them; in other words, that the 
payment of the judgment by the surety company to the elevator 
company, and the dismissal of the writ of error, under the circum- 
stances attending the acts in question, fully discharged the défend- 
ants from the obligations of the bond sued on in this case. If 
authority be needed for this conclusion, it can be found in the case 
of Stark v. PuUer, 42 Pa. St. 320. Judgment will be entered in fa- 
vor of défendants. 



KNIGHTS TBMPLARS' & MASONS' LIFB INDBMNITT CO. v. TARMAN. 

fCircuit Court of Appeals, Elghth Circuit October 15, 1900.) 

No. 1,347. 

1. Life Insurance— Défense oï Suicipe— Missouri Statute. 

Rev. St. Mo. 1889, § 5855, whlch provides that, in suita on policles o( 
life Insurance Issued by any company doing business in tlie state, it sliall 
be no défense that the insured eommitted suicide, unless It Is shown 
that he contemplated suicide at the tlme he made application for such 
pollcy, and that "any stipulation. In a life Insurance polley to the con- 
trary shall be void," was applicable, as has been judiclally determined, 
to policles or eèrtificates of assessment companies Issued and delivered 
In thât state to a citizen thereof prier to the taking effeet of Act March 
30, 1887, for the régulation of assessment companies (Rev. St. 1889, §| 
5860-5872). This act applied to foreign assessment companies doing 
business in the state, and contained a. proviso that nothing contained 
therein should subjeet companies doing business thereunder to the provi- 
sions or requirements of the gênerai insarance laws of the state, except 
as distlnctly therein set forth. HeM that, conceding tliat under said act 
the provisions of section 5855 did not apply to certlflcatesof assessment 
companies thereafter issued, yet, as to a certiflcate previously issued, 
said section was a part of the contract, and by its terms rendered void 
a provision tuerein exemptlng the company from liability in case of the 
death of the Insured by suicide, and that the subseqlient act of March 
30, 1887, could not be construed as bringing such provision Into effeet, 
since, if given such effeet, it would be unconstitutional, as impairing the 
obligation of the contract made by the parties, and in considération of 
which the insured had paid his assessments. 

8. Same— Construction dp Statute. 

In Rev. St. Mo. 1889, § 5855, which excludes a défense to an action on 
a life insuxance policy on the ground that the insured cpmmitted suicide, 
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the words "committed suicide" are used in their popular sensé as com- 
prehending ail cases where the insured took his own llfe, wliettier wliile 
Bane or insane. Sanborn, Circuit Judge, dissenting. 

8. SaiiIK — Amendmbnt of Constitution op Company— Rbtbospective Effeot. 
The législative acts of a priyate corporation, lilie those of a public 
body, are presumed to be intended to operate prospectively only; and 
amendments to its constitution adopted by an assessment insurance cor- 
poration, which, If given a rétrospective opération, would change tlie con- 
tracts made by its outstanding eertificates or policies by reducing the 
amounts payable thereunder by their plain terms, wlll be construed as 
intended to affect only policies subsequently Issued, unless there are 
imperative reasons whlch forbid sueh construction. 

4 Samk— Absent dp Policy Holder to Futume Amendments. 

A clause in an application for a polley of life insurance in a mutual 
assessment company, that the applicant agrées, if accepted, "to abide by 
the constitution, rules, and régulations of the company, as they now are, 
or may be constitutionally changed hereafter," eannot be reasonably con- 
strued as giving his assent in advance to any change which the company 
may see fit to malie in its constitution or laws in the future which ma- 
terlally lessens the value of his policy, by reducing the amount of in- 
demnity which by Its terms the company promised to pay; nor will It 
hâve the effeet of rendering such action binding upon him or the bene- 
fleiary in his policy. 
Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

H. B. Hicks and Samuel P. Huston, for plaintiff in error. 
F. H. Bacon (E. M. Harber and A. G-. Knight, on the brief), for de- 
fendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge. This action is founded on a certificate 
of membership issued by the Knights Templars' & Masons' Life In- 
demnity Company, the plaintiff in error, to John P. Jarman, by the 
terms of which a certain sum of money, hereafter mentioned, was 
payable to Eosa B. Jarman, the wife oiE John P. Jarman, on the 
death of the latter. The plaintiff in error will be hereafter desig- 
nated as the "défendant" or the "défendant company." The certifl- 
cate was issued and delivered on October 25, 1885. When it was is- 
sued the constitution or by-laws of the défendant company, which 
were indorsed on the back of the certificate, provided "that a policy 
of membership for $5,000 shall be good for ail mpney in the death 
fund arising f rom one assessment, provided it shall not exceed |5,000, 
and ail the money paid on the policy in assessments" ; and Jarman's 
certificate declared on its face that the défendant company would 
pay "to Rosa B. Jarman, wife, the children or heirs of said mem- 
ber, and in the order named, » * • the sum of five thousand dol- 
lars, and ail the money paid on the policy in assessments, subject 
to the limitation as to the amount of such payment as is provided 
in section one (1) of article seven (7) of the constitution, on the back 
of this policy." By an amendment to the constitution or by-laws 
which was adopted on January 8, 1889, the company limited its lia- 
bility to refund ail assessments that might hâve been paid to such 
as were paid "for the flrst five years" of membership; and by later 
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amendments, which were made, respectively, on February 20, 1894, 
aid Jaauary 14, 1896, it exempted itself from liability to refund 
any assessments, or to pay any greàter siun than the principal sum 
specifled on the face of ita certiflcateg. The certiflcate of member- 
ship, when issued, contained a iffovision that the policy should be- 
come null and void "in case of the self -destruction oî the holder of 
thiâ policy, whether voluntary or inVOluntary, sane or insane"; and 
it was stipulated that John P. Jaraiçin, the deceased member, com- 
mitted suicide on September 12, 1898, "while insane to such an ex- 
tent as to be incapable of understanding the nature or conséquences 
of his act, * * * by a gunshot wound inflicted by himself." 
When suèd upon its policy, the défendant company înterposed two 
défenses: First, it as^erted that it was not liable on its policy for 
any amount, because Jarman took his own life; second, it contended 
that even if it was liable for the face of its policy, to wit, for the 
sum of $5,000, it was not liable for the amount of assessments which 
the deceased member had paid, and wîiich it had originally agreed 
to refund, liecause of the aforesaid ainendments made to its consti- 
tution on February 20, 1894, and January 14, 1896. Both of thèse 
contentions were overruled by the trial court (95 Fed. 70), and the 
case is now before this court for review. 

In the case of Indemnity Co. v. Berry, 4 U. S. App. 353, 1 0. C. A. 
561, 50 Fed. 511, it was held by this court, afArming the décision of 
Judge Caldwell on the circuit (Berry v. Indemnity Co., 46 Fed. 439), 
that a certiflcate or policy of Insurance which was executed by the 
défendant company and delivered in the state of Missouri to a citizen 
of that state prior to 1887, and was in the same fonn, substantially, 
as the policy now under considération, was a Missouri contract, and 
a policy of Insurance, and that, being such, it was subject to the 
provisions of section 5855 of the Revised Statutes of Missouri of 
1889, which déclares, in substance, that, in suits on policies of In- 
surance on life issued by any company doing business in the state 
of Missouri, it shall be no défense that the insured committed sui- 
cide, unless it is shown to the satisfaction of the court or jury try- 
ing the case that the insured contemplated committing suicide at 
the time he.niade his application for the policy, and that any stipu- 
lation ia a life Insurance policy to the eontrary shall be void. The 
correctness of that view is not challenged on the présent occasion, 
and as the policy in suit, was issued to a citizen of Missouri, and de- 
liyèred to him in 'that state, and the initial assessment there paid, 
it follows that when the policy was delivered it covered the risk 
of suicide, by virtue of the local statute. On March 30, 1887, nearly 
two years after the policy in suit was issued, the le^slature of the 
state of Missouri enacted a law with référence to insurance com- 
panies doing business on the assessment plan, which now appears 
in the Revised Statutes of that state for the year 1889, as article 3, 
c. 89 (being sections 5860 to 5872, both inclusive). This act placed 
foreign inSurance companies doing business in the state on the 
assessment plan under the supervision of the insurance department 
of the state, and one section thereof (being section 5869) subjected 
such foreign assessment companies to ail the provisions of section 
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5912 of the Eevised Statutes of Missouri for 1889, wbich was tken 
in force, but concluded with the following proviso: 

"Provided, always, that nothlng herein eontained shall subject any corpora- 
tion doing business under this article to any other provisions or requirements 
of the gênerai Insurance laws of this state, except as distinetly herein set 
forth." 

Section 5913, to which référence was thus made, related wholly 
to the mode of obtaining service on foreign insurance companies 
doing business within the state of Missouri; and it is accordingly 
claimed that the opération, of the proviso was to relieve insurance 
companies doing business on the assessment plan, as distinguished 
from companies doing business in other ways, from the disability 
imposed by section 5853, to plead suicide as a défense, inasmuch 
as section 5855 forms a part of the gênerai insurance laws of the 
state, and was not incorporated into the act of March 30, 1887, re- 
lating to assessment companies. It is by no means certain that the 
proviso in question was intended by the lawmaker to except assess- 
ment companies from the opération of section 5855. The législa- 
ture did not see fit to repeal that section, but left it standing and 
in fuU force as a part of the statute law of the state, — at least, in 
so far as it affected ordinary life companies; and it is diflScult to 
assign any reason for prohibiting companies of the latter kind from 
pleading the défense of suicide which does not apply with equal 
force to assessment companies. It bas been held, however, in Haynie 
V. Indemnity Co., 139 Mo. 416, 41 S. W. 461, that from the date of 
its adoption the proviso did exempt assessment companies from the 
opération of section 5855, and enable them to plead suicide as a dé- 
fense to policies thereafter issued which by their terms excluded 
the risk of death by suicide. Accepting that as an interprétation of 
a local law by the highest court of the state, which this court is re- 
quired to adopt, we pass to the inquiry whether it was compétent 
for the législature, by the proviso in the act of March 30, 1887, to re- 
lieve the défendant company from the opération of section 5855, 
as respects policies theretofore issued and then outstanding, which 
were clearly subject to its provisions when they were issued. In 
considering this question, it must be borne in mind that section 
5855 not only provides that, in suits on life insurance policies issued 
by companies doing business in the state of Missouri, it shall be no 
défense that the insured committed suicide, but also déclares that 
"any stipulation in the policy to the contrary shall be void." The 
effect of this statute upon the policy in controversy was to expunge 
the provision which is found therein, in substance, that it should be- 
come null and void if Jarman took his own life, either sane or insane. 
The contract, by force of the statute, took effect as it would hâve 
done if no euch clause as that last referred to had been inserted, 
and embraeed the risk of death by suicide as well as from other 
causes. Moreover, in légal contemplation, the first and ail subsé- 
quent premiums or assessments were paid by the insured in consid- 
ération of the assumption by the insurer of the risk of death by sui- 
cide, as well as from other causes, since the statute rendered the 
agreement to the contrary utterly meaningless and nugatory. In 
104 F.-41 
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thîs wày the statute was worked into the contract, and became a 
part of it, and determined its mèaning, scope, aûd efféct. In the 
light of the statute, the parties must be presumed to hâve agreed 
that the insurer would assume thè risk of death by suicide, because 
the law would not permit them ta agrée othérwise. We are of opin- 
ion, therefore, that it was not within. the power of the législature 
to declaÉ?e in 1887, -with respect to the policy in suit, and others of 
a like character, that self-destraction might be pleaded as a défense, 
which vfas tantamount to saying that the policy should not compre- 
hend thé risk of death by suicidej because a législative enactment 
■to that effect wonld impair the obligation evideneed by the policy, 
eontrary to the mandate of the fédéral and the state constitutions. 
Const. Mo. § 15, art. 2; Rev. St. Mo. 1889, p. 59. In so holding we 
hâve 'not overlooked the décision in Ewell v. Daggs, 108 U. S. 143, 
2 Sup. Ot. 408, 27 t. Ed. 682, upon which much reliance is placed by 
the défendant company, but we are of the opinion that the doctrine 
of that case is not applicable to the one at bar. In Ewell v. Daggs 
a purely Btatutory défense, existing under the usury laws of a state, 
when a certain contract for the loan of money was entered into, 
was taken away by a subséquent constitutional amendment; and it 
was held, in substance, that such repeal did not impair the obliga- 
tion of the contract. The court in that case regarded the usury 
law that had been repealed as in the nature of a pénal statute in- 
flictîng a penalty upon the lender, which any subséquent législature 
could tepeal, and thereby remit the penalty. It also said, in sub- 
stance, that the borrower in such case had no right to complain of 
the reMssion of the penalty, because it was not imposed for his bene- 
fit, but rather for the beneflt of the public, and, furthermore, that the 
usury statute conferred a privilège which belonged to the remedy, 
and forined no élément in the rights that inhered in the contract. 
This reasoning, we think, is entirely inapplicable to the case in hand, 
because, as we hâve heretofore shown, the Missouri statute (section 
5855) operated to enlarge the scope of the policy, and make it com- 
prehend risks that but for thé statute would not hâve been within 
its provisions. 

While on this branch of the case another point will be noticed 
briefly, simply because it is insisted upon in the argument that was 
made in behalf of the défendant company. It is said that, by a long 
Une of adjudications prior to the adoption of the Missouri statute 
excluding the défense of suicidé, it had been determined that the 
words "committed suicide," as used in Insurance policies, meant "a 
voluntary act when a person was in the possession of his ordinary 
reasoning faculties"; that the words "committed suicide" are used 
in that sensé in section 5855, and, being so used, that the statute 
is not broad enough to cover the présent case, because it is stipu- 
làted that Jannan took his own life "while insane to such an extent 
as to be incapable of understanding the nature or conséquences of 
his act." A proper degree of respect for the législature requires us 
to overrule this contention, since it is not probable that any législa- 
tive body in its right mind would déclare that Insurance companies 
shall not be allowed to make the défense of suicide if the insured 
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takes his life whea in the full possession of ail his reasoning facul- 
ties, but may make it whenever it is claimed tliat he took his- life 
while insane. In view of the many long and embarrassing trials that 
liad taken place in actions upon insurance policies to detennine the 
mental state of the deceased at the time he took his own life, and 
the difficulty in many cases of detennining that issue with any ap- 
proach to accuracy, it was deeœed best to exclude the défense of sui- 
cide altogether in such actions. The statute was doubtless prompted 
by that view, and, whether it be regarded as wise or unwise, it was 
compétent for the législature to enact it; and we hâve no doubt that 
the words "committed suicide" were used in a popular sensé, to com- 
prehend the act of self-destruction, without référence to the mental 
state of the actor. 

We hâve next to détermine whether the amendments to the de- 
fendant's constitution of date January 8, 1889, February 20, 1894, 
and January 14, 1896, whereby it expunged those provisions of its 
constitution which obligated it, on the death of a member, to refund 
"ail money paid on the policy in assessments," hâve the effect of 
depriving the plaintiff of the right to recover the assessments paid 
on the policy in controversy, and of limiting her right of recovery 
to the principal sum therein mentioned. The argument in favor of 
giving the amendments such effect as is last described is based 
wholly on the concluding paragraph of Jarman's application for the 
policy, which is as follows: 

"I furtlier agrée, If aecepted, to abide by the constitution, raies, and rég- 
ulations of the Company as they now are, or may be constitutionally changed 
hereafter." 

Conceding, in accordance with the stipulation of the parties, that 
the amendments in question were adopted legally iu the manner 
prescribed by the defendant's constitution and by-laws, we observe 
in the first instance that there is nothing to indicate that the amend- 
ments were intended to hâve a rétrospective opération, and reduce 
the amount payable on certiflcates or policies like the one at bar, 
which was then outstanding, and, in plain language, obligated the 
Company to refund ail assessments that might be paid thereon. The 
présent record contains no évidence which shows affirmatively that 
the amendments were intended to operate retrospectively and extin- 
guish the obligation to refund assessments that had been expressly 
assumed, while the fact that outstanding policies were not recalled, 
and the promise to refund assessments expunged or erased from 
the face of such policies, fairly indicates, we think, that the amend- 
ments were designed to operate prospectively on policies thereafter 
executed. Aside from this view of the case, it is a well-established 
rule for the construction of statutes that they should be so inter- 
preted as to give them a prospective opération only, nnless it is 
manifest that they were intended to operate retrospectively, and 
no reason is perceived why the same rule of construction should not 
apply to the législative acts of a private corporation. If it assumes 
to amend its constitution or by-laws, and the amendment is in such 
form that, if given a rétrospective effect, it will alter obligations 
which the company has assumed by existing contracta, it should 
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bè presumed, unless tliere are imperative Teasons to the contrary, 
tfidt' it was not intended to hâve such eflfect, but was only intended 
to prescribe a ruie of action for the future. Cames v. Association 
(lowa) 76 N. W. 683; Wist v. Grand Lodge, 22 Or. 271, 29 Pac. 610; 
End. Ihterp. St. § 273; Suth. St. Const. § 464. In the second 
place, "we observe that it îs not a reasonable interprétation of the 
clause above quoted f rom the application that the applicant in- 
tended to assent in advance to any changes in its constitution and 
by-laws \^hich the company saw fit to make, even if they reduced the 
amount of indémnity which the company had promised to pay in the 
event of his death, and thereby lessened the value of his policy. He 
was to occupy a dual relation to the company — ^First, as one of its 
members; and, second, as any other individual having a contract 
with it. In the former relation he was willing to be bound by any 
lawful amendment to the company's constitution and by-laws that 
the ihembers collectively saw fit to adopt, which concerned the gov- 
ernmënt of the corporation or the mode of transacting its busi- 
ness, and did not impair any of the essential provisions of his con- 
tract. He probably foresaw that in course of time the company 
might find it expédient to make some changes in its method of 
corporate government, or in the mode of transacting its business, 
or in its rules of discipline; and he doubtless intended to assent to 
ail amendments of the constitution and by-laws which were framed 
for that purpose, and would not deprive him of any substantial 
right or beneflt secured by his policy. It is not reasonable, however, 
to suppose that he intended to agrée in advance that the company 
might at any time reduce the promised indémnity to any sum which 
it f ound it convenient to pay. The libéral indémnity that was prom- 
ised by the policy as ârst drawn may hâve been, and probably was, 
the inducing cause which led Jàrman to become a member of the 
défendant company; and it would be unreasonable to infer that he 
intended to agrée that, after he had paid assessments upon his policy 
for a period of years, the considération that had induced him to 
pay the same might be withdrawû in whole or in part without his 
consent. The record contains no évidence that the deeeased mem- 
ber voted for any of the amendments now in question, or was aware 
of their adoption during his lifetime. And, even if it did appear 
that he voted for the amendments and was aware of their adoption, 
thé presumotion would be that he did so in the belief that the amend- 
ments operated prospectively, and not retrospectively upon anté- 
cédent contracts. AU contracta, notwithstanding the gênerai words 
or phrases which they iûay contain, should receive an interprétation 
which will accord with the presumed intention of the contracting 
parties, and will not work an injustice or lead to absurd consé- 
quences. U. S. V. Kirby, 7 Wall. 482, 19 L. Ed. 278; Church of Holy 
Trinity v. U. S., 143 U. 8. 457, 461, 12 Sup. Gt. 511, 36 L. Ed. 226; 
Insurance Co. v. Kearney, 36 G. C A. 265, 94 Fed. 314. Applying 
that rule of interprétation, we are unable to give to the clause found 
in Jarman's application a construction that would enable the de- 
fendant company, by a simple amendment to its constitution or by- 
laws, to repudiate a stipulation contained in the policy, which, in 
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the estimation of the policy holder, most likely gave to it its cliief 
value. 

Tke views which we hâve expressed are in accordance with. the 
conclusion heretofore reached by several other courts, including the 
trial court, with respect to the same or kindred questions. Haie 
V. Union, 168 Pa. St. 377, 31 Atl. 1066; Wist v. Grand Lodge, 22 
Or. 271, 29 Pac. 610; Weiler v. Union, 92 Hun, 277, 36 N. Y. Supp. 
734; Grand Lodge v. Sater, 44 Mo. App. 445, 452, 453; Voigt v. 
Kersten, 164 Hl. 314, 45 N. E. 543; Startling v. Suprême Council, 
108 Mich. 140, 66 N. W. 340; Smith v. Suprême Lodge, 83 Mo. App. 

(not yet reported), and cases there cited. The judgment below, 

avFarding the plaintiff the full amount of the inderanity promised 
by the policy, is accordingly affirmed. 

SANBOEN, Circuit Judge (dissenting). Section 5855 of the Re- 
vised Statutes of Missouri of 1889 provides that "in ail suits upon 
policies of insurance on life hereafter issued by any company doing 
business in this state it shall be no défense that the insured com- 
mitted suicide unless" a state of facts not claimed to exist in this 
case conditioned the making of the application for insurance. The 
parties to this suit hâve stipulated that the insured, "while insane 
to such an extent as to be incapable of understanding the nature or 
conséquences of his act, took his own life," and that, if section 5855 
did "not operate against the défendant company as to this action, 
the défendant company is relieved from the payment of the policy 
aforesaid by the self-destruction of John P. Jarman," except to the 
extent of the repayment of his assessments, which amount to $811.83. 
Section 5855 prohibited the défense that the insured committed 
suicide, but it left ail other légal and équitable défenses unaffected. 
Is the défense that the insured, "while insane to such an extent as 
to be incapable of understanding the nature or conséquences of his 
act, took his own life," a défense that he committed suicide? If 
it is, it is prohibited by the statute. If it is not, the statute does 
not operate upon it, and under the express stipulation of the par- 
ties the amount of the plaintiff's recovery should be limited to 
1811.83. The statutes of the state of Missouri provide that "words 
and phrases shall be taken in their plain or ordinary and usual sensé, 
but technical words and phrases, having a peculiar and appropriate 
meaning in law, shall be understood according to their technical im- 
port." Rev. St. Mo. 1889, § 6570. What is the plain, ordinary, and 
usual meaning of the words "committed suicide?" Does suicide 
hère include, or does it exclude, the taking by a person of his ovsm 
life while he is so insane that he is incapable of understanding the 
nature or conséquences of bis act? The définition of the word "sui- 
cide" in Webster's Dictionary reads in this way: "Suicide. The 
act of designedly destroying one's own life committed by a person 
of years of discrétion and sound mind." In Worcester's Dictionary 
it is thus defined: "Suicide. The slayer or slaying of one's self; 
self-murder; a self-murderer." And the définition in the Century 
Dictionary is: "Suicide. The act of designedly destroying one's 
owri life." The plain, ordinary, and usual sensé of a word or phrase 
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cannot always be safely eyolved from the inner consciousness of 
any one, and perhaps no better évidence of tliia meaning of the word 
"suicide" could be presented than the définitions of thèse standard 
and popular dictionaries. Not one of thèse définitions includes the 
act of one who is so insane that he is incapable of understanding 
the nature or conséquences of the thing he is doing. In ail of them 
the intent and design of the sound mind is an indispensable élément. 
Under thèse interprétations a taking of one's life without the design 
of a Sound mind is not suicide, and one who is so insane that he does 
not understand the nature or conséquences of his act cannot be said 
to designedly or intentionally do tliat act. The plain or ordinary 
sensé of the words "committed suicide," therefore, does not include 
the taking of his life by one who is so insane that he does not un- 
derstand the nature or conséquences of his act. Moreover, in the 
statute under considération the words "committed suicide" were 
légal, technical terms, used to describe and define the basis of a dé- 
fense to an action at law, and having an appropriate meaning in 
the law. It is a settled rule of construction liât in interpreting the 
statutes of a state the fédéral courts follow the rules of construction 
enacted by its législature or aaiipunced by its courts; and, if this rule 
is to be observed in the interprétation of section 5855, the words 
"committed suicide," in that section, must be understood according 
to their légal, technical import. In the year 1872 the suprême court 
of the United States declared, and the consensus of judicial opinion 
in England and America, while differing on other questions, always 
has been and is, that "suicide" or "death by one's own hand" (and the 
two terms are declared by the suprême court to be Interchangeable, 
in Bigelow t. Insurance Co., 93 U. S. 284, 286, 23 L. Ed. 918), does not 
include or describe the taking of his life by one who is insane to such 
an extent that he does not understand the nature or conséquences 
of his act. Insurance Co. v. Terry, 82 U. S. 580, 591, 21 L. Ed. 236; 
Insurance C5o. v. Rodel, 95 U. S. 232, 24 L. Ed. 433; SchefEer t. Insur- 
ance Co., 25 Minn, 534, 537; Breasted v. Trust Co., 4 Hill, 73; New- 
ton V. Insurance Co., 76 N. Y. 426 ; Eastabrook v. Insurance Co., 54 
Me. 224; Phadenhauer v. Insurance Co., 7 Hèisk. 567; Insurance Co. 
V. Isett's Adm'r, 74 Pa. St. 176; Insurance Co. v. Groom, 86 Pa. St. 
92, 96; Merritt v. Insurance Co., 55 Ga. 103 ; Association v, Waller, 57 
Ga. 533; Phillips v. Insurance Co., 26 La. Ann. 404; Cook, Life Ins. 
§ 42. Many other authorities to like effect might be cited, and noue 
hâve been found which hold that the taking of his life by one who la 
80 insane that he is incapable of understanding the nature and consé- 
quences of Mb act is the commission of suicide. Thèse décisions estab- 
lish the proposition that the word "suicide," in its technical, l^al 
meaning, dœs not include the taking of his life by one who is insane 
to the extent stipulated in this action. The resuit is that the words 
"committed suicide" do not, either in their plain, usual, ordinary 
sensé, or in their technical, légal import, include or cover the taking 
of his life by one who is insane to such an extent that he is incapable 
of understanding the nature or conséquences of his act. From thèse 
premises the logical conclusion is to my mind irrésistible that the 
défense that, "while insane to such an extent as to be incapable of 
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understanding the nature or conséquences of Ms act," the insured 
took his life, is net a défense that he committed suicide. For this 
reason section 5855 does not operate upon or affect this action, and 
under the stipulation of the parties the amount of the plaintiff's re- 
covery should be limited to 1811.83. The presumption of fact and of 
law is that the législature of the state of Missouri, when it enacted 
this section we hâve been considering, knew the plain, ordinary sensé 
of the words "committed suicide"; that they knew the technical, 
légal meaning which repeated judicial décisions had given to thèse 
words; and that they were familiar with the established rule of law 
and of the statute of their state, — ^that the words must be interpreted 
in accordance with this plain meaning and this technical import. 
The imputation to the members of this body of ignorance or of dis- 
regard of the meaning of thèse words and of this settled rule of con- 
struction is forbidden by a proper degree of respect for that législa- 
tive body. The défense of the company that the insured took his 
own life while insane should be sustained, and the recovery should be 
limited to the amount of the assessments which the insured paid to 
the company 



HALEY V. KILPATRICK. 
(Circuit Court of Appeals, Eighth Circuit. October 24, 1900.) 

No. 1,373. 

1. Questions Reviewable. 

A second appeal or wrlt of error in the same case only brings up for 
review the proceedings of the trial court subséquent to the mandate, and 
does not authorlze a reconsideration of any question, either of law or 
fact, which was considered and determined on the flrst appeal or writ 
of error, notwithstanding a contrary décision of such question in the 
meantime by a state court in a différent case. 

2. Plbading— Aider by Verdict. 

Where the évidence supports the verdict, the pleadings, If détective, 
will be treated as amended to conform to the proofs. 

3. Same— Variancb— EsTOPPEL. 

A plaintiff cannot raise the objection of variance because of the ab- 
sence of an allégation which was strielien froro defendant's answer on 
his own motion. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

W. T. Hughes, for plaintiff in error. 
Thomas S. Hood, for défendant in error. 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. This is the second appearance of 
this case in this court. 13 C. C. A. 480, 66 Fed. 133, 27 U. S. App. 
752. For a statement of the case and the questions involved we ref er 
to our former opinion. The law of the case was settled in the opin- 
ion of the court when the case was flrst hère. It remains the law 
of the case in this court, the decree of the state court in another and 
différent case to the contrary notwithstanding. Mathews v. Bank, 
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40 C. G. A. 444, 100 Fed. 393. It is well settled that a second appeal 
or writ Qf erroc in Une sanie case only briugs up for review the pro 
ceedings of the trial court subséquent to the mandate, and does 
not autUorize a reconsideration of any question either of law or 
fact which was considered and detennined on theûrst appeal or writ 
of errer. Bridge Co. v. Stewart,.3 How. 413, 425, 11 L. Ed. 658; 
Sizer v. Many, 16 How. 98, 14 L. Ed. 861; Tyler t. Magwire, 17 Wall. 
253, 283, 21 L. Ed. 576; Phelan t. City & County of San Francisco, 
20 Cal, 89, 44; Leese v, Clark, Id. ^88. In the last case cited Mr. 
Justice Field, then chief justice of the suprême court of California, 
delivering the unanimousjudgmentofthat court, said: 

"The décision of thls court on the flrst appeal became the law of the case, 
and flxed the rlght of the parties In thls action under thelr respective grants. 
'A prevlous rullng of the appéllate court,' as we held in Phelan v. Oity & 
County of San Francisco, 'upon a point dlstlnctly made, may be only author- 
ity In other cases, to he foUowed and afflnned, or to be modified or overruled, 
accordlng to its intrinslc iue;rits; but In the case In whlch it is made it is 
more than authority; it is a final, adjudication, from the conséquences of 
whlch the court cannot départ, nor the parties relleve themselves.' 20 Cal. 
39. Such bas been the Hûlfdrm doctrine of thls court for years, and, after 
repeated examinatlons and affirmations, it cannot be considered as open to 
further discussion. See Dewey v. Gray, 2 Cal. 37î; Olary v. Hoagland, 6 
Cal. 687; Gunter v. Laffan, T Cal. 592; and Davidson v. Dallas, 15 Cal. 82. 
Nor Is the doctrine pecuilar to thls court. It is the established doctrine of 
the suprême court of the TJnlted States and of the suprême courts of several 
of the States. Slbbald t. U. S., 12 Pet. 491, 9 L. Ed. 1167; Bridge Co. 
v. Stewart, 3 How. 413, 11 L. Ed. 658; Kussell v. La Roque, 13 Ala. 151. And 
the reason of the doctrine is obvions. The suprême court bas no appeUate 
Jurisdlctlon over its own judgments. It cannot review or modify them after 
the case has once passed, by the issuance of the remittitur, from its eontrol. 
It construes, for example, a written contract, and détermines the rights and 
obligations of the parties thereunder, and upon such construction it afflrms 
the judgment of the court below. The décision is no longer open for consid- 
ération. Whether rlght or wrong, it has become the law of the case. Thls 
wlU not be controverted. So, on the other hand, if, upon the construction of 
the contract supposed, this court reverses the judgment of the court below, 
and orders a new trial, the décision is equally conclusive as to the princlples 
whlch shall govern on the retrlal. It Is just as final to that estent as a déci- 
sion directing a particular judgment to be entered is as to the character of 
such judgment. The court cannot recall the case, and reverse its décision, 
after the remittitur is issued, It has determined the princlples of law whlch 
shall govern, and, havlng thus determined, its jurisdiction in that respect is 
gone; and, if the new trial Is had In accordance with its décision, no error 
can be alleged In the action of the court below. Young v. Frost, 1 Md. 394; 
McClellan v. Crook, 7 Gill, 333." 

No new questions going to the merits of the case were raised on 
the second trial. 

Complaint is made that there was a variance between the proof 
and the pleadings; but where the proof supports the verdict the 
pleadings will be treated as amended to conform to the proof. 
Keener v. Baker, 93 Fed. 377, 35 C. C. A. 350. Moreover, the answer 
which set up the défense or plea in mitigation was stricken out on 
the plaintiff's motion, and he will not now be heard to object that 
the évidence which the lower court admitted — and rightly so, we 
think, on the pleadings as they stood — was not admissible, because 
of the absence of a plea which he himself had proeured to be stricken 
out, He will not be permitted to take advantage of his own wrong. 
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New York El. R. Co. v. Fifth Nat. Bank, 135 U. S. 432, 10 Sup. Ct. 
743, 34 L. Ed. 231; Railway Ck). v. Harris, 12 G. C. A. 598, 63 Fed. 
800, 27 U. S. App. 450. The judgment of tlie circuit court is affirmed. 



WESTERN ASSTTR, 00. OF TORONTO ▼. POLK. 

(Circuit Court of Appeals, Elghth Circuit October 24, 1900.) 

No. 1,350. 

1. Appeal— Afpirmance— Failurb to Obsurve Rules. 

The circuit court of appeals may disregard ail assignments of error, 
and affirm the judgment below, where the brief of tbe plalntiflC In errar 
falls to conform to Its rules by specifying the errors relied on. 

2. 3ame— Revie-w~ExceptioN"8 to Instructions. 

A gênerai exception to a charge, "and each and every part thereof, Is 
unavailing, if any part of the charge Is correct. 
8. Trial — Exclusion op Tbstimont— Hbarsay. 

It is not error to exclude testtaony contalned in a déposition, although 
direct and to a material point, where the eross-examlnation showed that 
the only linowledge the witness had of the matter was derived from 
letters in hls possession, which the party taklng his testimony refused to 
permit hlm to produce. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Ed. E. Yates and R. W. Richardson, for plaintiff in error. 
Harry O. Brome and Jesse L. Root, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. The Western Assurance Company 
of Toronto, the plaintiff in error and plaintiff below, is an insurance 
Company. It was sued on one of its policies in a state court in Ne- 
braska. The complaint allèges, in substance, that it retained the 
défendant in error, who is a practicing lawyer, to défend the suit 
brought against it in Nebraska, and that, by reason of his négli- 
gence, judgment was rendered against it by default on a demand 
which it did not owe, but which it was corftpelled to pay by reason of 
the judgment obtained thereon through the defendant's négligence 
as its attorney. The answer of the défendant denied (1) ail alléga- 
tions of négligence; denied (2) that "he ever contracted with the 
plaintiff, or entered into its employ as its attorney in said suit"; 
(3) averred the policy upon which the suit was brought and judg- 
ment rendered against the company was a valid policy, and that the 
company had no défense to the action thereon; and (4) pleaded the 
Nebraska statute of limitations of four years. The case was tried 
to a jury, who found the issues for the défendant, and judgment 
was rendered accordingly. The brief for the plaintiff in error does 
not comply with the twenty-fourth rule of this court (32 C. C. A. 
clxv., 89 Fed. xcv.), and we would be justified in disregarding ail 
the alleged errors and aflBrming the judgment below on that ground. 
City of Lincoln v. San Vapor Street-Light Co., 19 U. S. App. 431, 8 
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G. 0. A. 263, 254, 59 Fed. 756, 758; Oswego Tp. v. Travelers» Insur- 
ance Go., 86 U. S. App. 13, 17 0. G. A, 77, 70 Fed. 225; Van Gunden 
V. Irpn 00.^ 8TJ. S. App. 229, 248, 3 a 0. A. 294, 296, 52 Fed. 838, 
841; Grape Creek Goal Go, v. Farmers' Loan & Trust Go., 24 U. S. 
App. 38, 45, 12 C. G. A. 350, 353, 63 Fed. 891, 894; Doe v. Min- 
ing Oo., 44 U. S. App. 204, 214, 17 G. G. A. 190, 196, 70 Fed. 455, 461; 
Woodmen of tlie World t. Jackson, 97 Fed. 382, 38 G. G. A. 208. We 
prefer, however, to rest our décision on the merits of the case. 

TLe case in the circuit court turned upon hotly contested issues 
of fact. Tlie charge of the court was very full, and covered ail the 
issues in the case. At the conclusion of the charge the plaintiff in 
error had this exception noted: "To which charge of the court, and 
each and eveJ7 part thereof, plaintiff at the time excepted." It is 
common learning that such a gênerai exception as this to the entire 
charge of the court is of noarail if any part of the charge is good 
law. Railroad Oo. t. Ehret, 34 O. a A. 369, 92 Fed. 321; New Eng- 
land Furniture & Carpet Go. v. Catholicon Go., 49 U. S. App. 78, 
24 G. V. A. 595, 79 Fed. 294; Priée v, Pankhurst, 10 U. S. App. 497, 
3 O. C. A. 551, 53 Fed. 312. We hâve read the charge, and are very 
clear that it is not ail had law. On the contrary, we think it cor- 
rectly states the law applicable to every issue in the case. The 
plaintiff preferred several requests for instructions, ail of which we 
hâve read carefully and compared with the charge of the court, and 
we flnd that, so far as they were gôod law and applicable to the is- 
sues, they were fully covered by the charge. The court very properly 
refused to give spécial requests upon points fully and fairly covered 
by its charge in chief. 

Fyke & Hamilton, of Kansas Gity, Mo., were the attorneys of the 
insurance company, and they employed the défendant to appear in 
the action brought against the insurance company. Tlie contention 
of the insurance company was that Fyke & Hamilton had authority 
to employ otber attorneys to appear for and represent it in any 
suits brought against it, and that the défendant was employed by 
them, as agents of the company, to appear for and represent the com- 
pany. The contention of the défendant was that he was employed 
by Fyke & Hamilton to represent them in the suit, and that he was 
not retained or employed -by the company to appear for and repre- 
sent it, and had no contractual relations whatever with it, either 
directly or through Fyke & Hamilton. The plaintiff, to support the 
contention that Fyke & Hamilton had authority to employ counsel 
to represent the company, and that they had autiiority from the com- 
pany to employ the défendant to rçpresent it in the action in which 
the judgment by default was rendered against it, took the déposi- 
tion of R. J. Mahoney. The following is a part of the examination 
in çhief of this witness: 

"Q. Do you know, Mr. Mahoney, If the flrm of Messrs. Fyke & Hamilton 
had any authority to employ an attomey In Plattamouth to act for the "West- 
ern Assurance Company In the Klein case? A. Tes. Q. And were they au- 
thorized to engage Mr. Polk In this pârticular case? A. Tes." 

On motion of the défendant, the plaintiff was not permitted to 
read this part of the witness' testimony, and this ruling is assigned 
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for error, and much insisted upon. This apparent error is quickly 
exploded when the cross-examination of the witness ia read. On his 
cross-examination the fact was disclosed that the witness, of his 
own knowledge, knew nothing wbatever upon tlie subject of Pvke 
& Hamilton's authority to employ counsel for the insurance Com- 
pany generally, or to employ the défendant in this particular suit 
against the company, but that ail he knew about the matter he had 
learned from perusing the correspondence between the insurance 
company and Fyke & Hamilton. "When that fact was elicited he was 
asked: 

"Q. Well, then, did you personally hâve anytbing to do with the retaining 
of Messrs. Fyke & Hamilton to take charge of the company's défense to the 
Klein action? A. No. Q. Do you know what instructions were given to 
Messrs. Fyke & Hamilton in connection with the défense, other than hy 
perusing the correspondence between Fyke & Hamilton and your company? 
A. No. Q. Is that correspondence in your possession now? A. Yes, sir. Q. 
Will you produce it? Mr. Creelman: We décline to produce on this cross- 
examination the correspondence with Fyke & Hamilton." 

The testimony of the witness on this point was clearly hearsay, 
and rightly ruled out. Moreover, If the contents of the letters be- 
tween the insurance company and Fyke & Hamilton were admissible 
in évidence, the letters themselves would hâve been the best évi- 
dence of their contents; and thèse the counsel for the insurance 
company ref used to permit the witness to produce, although he tes- 
tifled that he had them in his possession at the time of his examina- 
tion. 

The conrt was asked to charge the jury as matter of law that, 
upon the facts proved, the défendant was guilty of négligence. This 
request was properly ref used. Upon the évidence in the case, it was 
clearly the province of the jury to détermine the issue of négligence. 
The plaintiff itself seemed to hâve taken this view of the case at the 
trial, as it preferred a request to that effect, which was, in sub- 
stance, embodied in the court's charge. 

Other errors are assigned, but none of them are of importance 
enough to justify their separate statement and considération. We 
hâve carefully considered ail of them, and flnd them without merit. 
The judgment of the circuit court is aflSrmed. 



CAMDEN & s. RY. CO. v. STBTSON. 

(Circuit Court of Appeals, Third Circuit. October 15, 1900.) 

Fédéral Courts— State Laws as Rules of Décision— Suksical Examination 
DP Paktt, 

Under Rev. St. § 721, providing that tlie laws of the several states shall 
be rules of décision in trials at common law in the courts of the United 
States In cases to which they apply, except where the constitution, trea- 
ties, or statutes of the TJnited States otherwlse provide, in an action for 
a Personal injury in a fédéral court in New Jersey the défendant is en- 
titled to an order requiring the plaintiff to submit to a surgical examina- 
tion, as provided hy the laws of the state (Laws 1896, p. 344).i 

1 State laws as rules of décision in fédéral courts, see notes to Griffen v 
Wheel Ck)., 9 C. C. A. 548; Wilson v. Perrin, 11 0. C. A. 71; and Hill v. 
Hite, 29 O. C A. 553. 
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In ]p:rrqr =i^;fte: Circuit Court of the United States for tSe District 
of Ne^ Jersey, 

E. A. Armstrong and D. J. Pancoast, for plaintiS in error. 
Howard Oarrow, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BUTLER, 
District Judge. 

PEE CURIAM, In this case tliia court certifled to the suprême 
court of the United States three questions of law arising upon the 
facts of the case, which facts, as stated in our certiflcate, are as f ol- 
lows; 

"Thls cause Is In thls court upon a writ of error to the circuit court of the 
United States for the district of New Jersey. The suit was brought in the 
court below by David S. Stetson, a citizen of the state of Pennsylvanla, 
against the Oamden & Suburban Railway Company, a corporation of the state 
of New Jersey, to recoTer damages for an alleged Injury to the person of the 
plalntlff, caused by the négligence of the défendant whlle the plaintlff was 
a passenger on one of the defendant's cars. The alleged négligence and In- 
jury occurred on thé 13th day of July, 1896, In the clty of Camden, in the 
state of New Jersey. At that time the plaintlff was a citizen of the state of 
New Jersey. On the 12th day of May, 1896, the législature of the state of 
New Jersey passed, and the govemor approVed, the following act (Laws 1896, 
p. 344): 

•"Chapter 202. 

" 'A supplément to an act ehtltled "An aet concemlng évidence" (ReTislon), 
approved March twenty-seventh, one tbousand eight hundred and seventy- 
four. 

" 'Be it enacted by the senate and gênerai assembly of the state of New 
Jersey: 

"'1. On or before the trial ofany action brought to recover damages for 
Injury to the person, the court before whom such action Is pendlng may, from 
time to tlme on application of any party therein, order and direct an examina- 
tion of the person injured as to the Injury complained of by a compétent 
physician or physicians, surgeon îbr surgeons, in order to qualify the person 
or persons mailing such examination to testify in the sald cause as to the 
nature, extent, and probable duratlon of the Injury complained of; and the 
court may In such order direct and détermine the time and place of such 
examination: provided, thls aCt shall not be construed to prevent any other 
person or physician from belng called and .examlned as a witness as here- 
tofore. [ . 

" 'Approved May 12, 1896.' 

"This cause belng called for trial In the court below on the Slst day of 
March, 1898, and a jury having been Impaneled* before the case was opened 
to the jury the following procééding took place upon the defendant's motion 
for the sUrgical examination: of the plaintlff under the New Jersey statute, 
supra: 'Mr. Armstrong [defendant's counsel]: I gave notice to the counsel 
for plaintlff of a motion for an order that the plaintlff submit himself to an 
examination by compétent surgeons. This notice was given under the stat- 
ute which authorlzes the court, at or before the trial, to make such an order. 
ï do not know that It was necessary to give the notice, but it was the fair 
thlng to do, and so I gave the notice. I hâve the physicians hère, and make 
the motion now. The Ck)urt: Has the plaintiff hls physician in court? Mr. 
Carrôw (plaintiff's counsel): 'Yes, sir. The Court: Do you assent to the or- 
der? Mr. Oarrow: No, sir; I do not assent to it The Court: Consent? Mr. 
Oarrow: No, sir; I do not consent. The Court: If the plaintift is unwilling to 
submit himself to an examination, I shall not compel him to do so. I do not 
think the court has any right, because a man sues for damages, to subjeet 
him to an examination by physicians against his wlll. He ought to be se- 
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cure In hls person, and I wlll not make the order. If counsel wUI permit 
It to be done, I think It Is a proper thlng to do; but against the plaintiff'a 
consent I will not make any order. Mr. Armstrong: I may file the notice? 
The Coiui;: Yes, y ou may file the notice. Mr. Armstrong: And if I can hâve 
an exception, I would want one. I do not know that I can. I would make 
the same motion In the other case when it Is called for trial. I ask an ex- 
ception. The Court: You can hâve one if you are entitled to it.' Thereupon 
the défendant, by its counsel, prays a bill of exceptions, which is allowed 
and sealed accordingly. Andrew Kirkpatrick [L. S.] Judge." 

There was a verdict and judgment in favor of the plaintiff and 
against the défendant below in the sum of $3,500. 
The flrst assignment of error is as follows: 

"First. That on or before the trial of said cause the court refused end de- 
nled the application of the défendant to order and direct an examlnation of 
the plaintiff as to the injury complained of by him in his déclaration, by 
compétent physicians and surgeons, in order to qualify such physicians and 
surgeons to testify in such case as to the nature, extent, and probable dura- 
tlon of the Injury complained of, on the ground that it was beyond the power 
of the court to grant such application or make such order." 

The three questions propounded to the suprême court were thèse* 

"(1) Is the above-reclted statute of the state of New Jersey (Act May 12, 
1896) applicable to an action to recover damages for injury to the person 
brought and tried In the circuit court of the United States for the district of 
New Jersey? (2) Is said statute applicable to an action to recover damages 
for injury to the person brought and tried In the circuit court of the United 
States for the district of New Jersey, where the injury occurred In the state 
of New Jersey, and both the plaintiff and the défendant, at the time of the 
Injury, were citizens of that state? (3) Had the circuit court the légal right 
Dr power to order a surgical examination of the plaintiff?" 

We hâve received from the suprême court of the United States its 
mandate directed to this court, and certifying that it is the opinion of 
the suprême court that the third question certifled must be answered 
in the affirmative. 20 Sup. <3t. 617, Adv. S. U. S. 617, 44 L. Ed. 721. 
This affirmative answer to that question is décisive of the çontroversy 
between the parties to this appeal, and requires a reversai of the judg- 
ment of the court below, with direction to that court to grant a new 
trial. Accordingly, the judgment of the circuit court of the United 
States for the district of New Jersey is reversed, and the cause is re- 
manded to that court, with direction to grant a new trial, in con- 
formity with the décision of the suprême court of the United States 
as signifled by its affirmative answer to the third question above set 
forth. 



KIMBBRLIN v. COMMISSION TO FIVB OIVILIZED TIÎIBES et aL 
(Circuit Court of Appeals, Eighth Circuit October 15, 1900.) 

No. 1,388. 

L Mandamus— When Issitable. 

Mandamus issues to compel a person or ofBcer to discharge a dnty 
Imposed by law. 
8. Samk — Mat Command Décision. 

If the duty of the officer involves the exercise of his Judgment or discré- 
tion, a wrlt of mandamus may issue to compel him to act and décide, but 
not to direct In what way or in whose favor he shali décide. 
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8. Si^Ei— .IcdiciAl Offices. 

; While the wrlt of mandamus may Issue to compel a Judicial offlcer to 
' flëcMè a case or question, It may not lawfuUy command hlm In what par- 
tlcular way he shall décide It; nor may It be used to review his décision, 
to correct his errors, ot to compel hïm to again décide the question. 

4. Saub— ExKcnTiVE Officer— Ministerial Act. 

A wrlt of mandamris may lawfuUy Issue from a court haying Jurisdietion 
tb compel an executive offlcer to peftorm a mère mlnisterial act, which 
does not call for the exercise oi hIs judgment or discrëtion, but which the 
lawglves hlm the power and imposes upon hlm the dirty to do. 

6. Same— Executive Officer— Discbetjoitahy Aots. 

It may issue to command an executive offlcer to act and to décide, even 
though his act and décision involve the exercise of his judgment and dis- 
crétion, but in such case It may not direct him In what partlcular way 
he shall act or décide. It may not lawfully issue to command or control 
an executive offlcer in the discharge of those of his dutles which involve 
the exercise of his judgment or discrétion, elther In the construction of the 
law, or indeterminlng the existence or.:eff€Ct of the facts. 

6. Same— Executive Officek— Discretionabt Acts kot Rbviewablb bt. 

It may not lawfully issue to revlew, reverse, or correct the erroneous 
décisions of an executive offlcer In such cases, even though there may be 
no othér method of reView or correction provided by law. 

7. Commission to the Five Civilized Tribks— Spécial Tribunal to Detkr- 

Miî<a Tribal Citizbnship— Exempt from Mandamus. 

The commission to the Flve Clvilized Trlbes, created by the acts of con- 
gress of March 3, 1893 (27 Stat. 645, c. 200, § 16), March 2, 1895 (28 Stat. 
839, c. 189), June 10, 1896 (29 Stat. 339, c. S98), June 7, 1897 (30 Stat. 84, c. 
3), and June 28, 1898 (30 Stat. 502,, c. 617, § 21), is a spécial tribunal, 
vested with Judiclal powier to hear and détermine the claims of ail appli- 
cants to It for citizenship In the Flvé Nations in accordance with the 
provisions of thèse acts of congress; and the courts hâve no jurisdietion, 
by the use of the wrlt of mandamus, to correct Its errors, control its dé- 
cisions, review or reverse its judgments, or to compel It to- make différent 
décisions upon thèse questions. 

8. Same. 

The clalm of an appllcant for citizenship in the Chiclîasaw Nation was 
heard and denied by the commission to the Five Clvilized Trlbes. Seld, 
the wrlt of mandamus to compel the commission to enroU the appllcant 
whose clalm had been denîed was properly refused, because to grant It 
would be to substltute the judgment of the court for the judgment of the 
commission to which congress intrusted the détermination of the right of 
the appllcant 
(Syllabus by the Court.) 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

Mary Jane Klmberlln, a whlte woman, the plaintiff in error, seelis by thls 
wrlt of error to obtain a wrlt of mandamus to the commission to the Five 
Clvilized Trlbe^,, commanding It to enroU her as a citizen of the Chicliasaw 
Nation. Her right to the wrlt rests upon the facts dlsclosed by her amended 
complalnt, which were admitted by a demurrer. Those tacts were thèse: 
William G. Kimberlin, a white man, marrled Llzzie Mitchell, a Chiclîasaw 
Indian by blood. In the year 1870, and shô died. After her death, and in the 
year 1890, Kimberlin marrled the plaintiff in error. Both thèse marriages 
were solemnized In conformlty with i;he laws and rules of the Chiciiasaw Na- 
tion. The plaintiff In error's name hâs been upon the judlcIal records of tliat 
ûation as a citizen of the tribe by intermarriage ever slnce November 19, 
1890, through the record of her marriage liqenfee and ruarriàge certiflcate. But 
the Çhickasaw Nation bas no officiai and iettled roll of its citizens approved 
by its législature. The plaintiff In error presented thèse facts to tïie commis- 
sion to the Five Clvilized Tribes by pétition on August"28, ISSÏT, ând obtained 
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a liearing thereon on September 21, 1898, in accordance wlth the published 
notices, rules, and régulations of the commission. At this hearing the facts 
relative to the marriages and their records were admitted, but nevertheless 
the commission refused to enroU the plaintiffi in error as a citizen of the 
Chickasaw Nation; and thereupon she flled her complaint for a maudamus 
to compel it to do so, in the United States court In the Indlan Territory. 
That court sustained a demurrer to her amended complaint, and denled the 
application for the writ of mandamus. This décision was removed by writ 
of error to the United States court of appeals in the Indian Territory, where 
It was afflrmed by the latter court (53 S. W. 467), and that judgment Is now 
hère for revlew. The plaintlff In error Insists that It was the clear duty of 
the commission, under the acts of congress, the treaty wlth the Chickasaw 
Nation, and the laws of that nation, to enroll her as a member of that trlbe, 
and that the courts below ought to hâve enforced the performance of that 
duty by the issue of the wrlt of mandamus. 

Albert Eennie and John A. McClure, for plaintiff in error. 
William B. Johnson, for défendants in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The writ of mandamus issues to compel the performance of a plain 
duty imposed by law. Where that duty is the exercise of judgment 
or discrétion by an offlcer in the décision of a question of law or fact, 
or both, it may issue to compel a décision, but it may not command 
him in what particular way that décision shall be rendered. When 
a question has been decided by the offlcer or person to whose judg- 
ment or discrétion the law has intrusted its détermination, the writ 
of mandamus may not issue to review or reverse that décision, or to 
compel another. It may issue to command judicial officers to hear 
and to décide a question within their jurisdiction, but courts hâve 
no power by writ of mandamus to direct such officers how they shall 
décide such a question, or in whose favor they shall render their 
judgment, because such action would resuit in the substitution of 
the judgment and opinion of the commanding court for that of the 
judicial officers to whose judgment and discrétion the law intrusted 
the décision of the issue. For the same reason it cannot be invoked 
to compel a court or a judicial offlcer to reverse a décision already 
rendered, to correct an erroneous conclusion, or to render another 
décision, even though there may be no other method provided by the 
law for the review or correction of the error. In re Harless, 85 Fed. 
177, 180, 29 C. C. A. 78, 81, 56 U. S. App. 33, 37; In re Rice, 155 
U. S. 396, 403, 15 Sup. Ct. 149, 39 L. Ed. 198; American Const. Co. 
V. Jacksonville, T. & K. W. Ry. Co., 148 U. S. 372, 379, 13 Sup. Ct. 
758, 37 L. Ed. 486; In re Parsons, 150 U. S. 150, 156, 14 Sup. Ct. 
50, 37 L. Ed. 1034; Ex parte Morgan, 114 U. S. 174, 5 Sup. Ct. 825, 
29 L. Ed. 935; Ex parte Whitney, 13 Pet. 404, 10 L. Ed. 221; In re 
Atlantic City R. Co., 164 U. S. 033, 635, 17 Sup. Ct. 208, 41 L. Ed. 
579; In re Westervelt, 98 Fed. 912, 39 C. C. A. 350. The extent to 
which this writ is available to control the action of executive offi- 
cers has been the subject of repeated considération and décision in 
this country, until it is no longer doubtful. The leading cases upon 
the question are Marbury v. Madison, 1 Cranch, 137, 158, 161, 2 L. 
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lîd. éOji K;endall v. U. S., 12 Pet, 524, 613, 9 L. Ed. 1181; Decatur v. 
PauWing, 14 Pet. 497, 614, 516, 10 L. Ed. 559; and U. S. v. Black, 
128 U. S. 40, 48, 9 Sup. Ct. 12, 32 L. Ed. 354. In Marbury v. Mad- 
ison, 1 Çranch, 137, 158, 161, 2 L. Ed. 60, Président Adams had nom- 
inated, the senate had conflrmed, aad the président had commis- 
sioned, Jklarbury as a justice of the peace of the District of Columbia, 
but bis commission reinained undelivered in the ofiBce of the sec- 
retary 6f -stàte when the goTemment passed under the administra- 
tion oif ^Président Jefferson. Mr. Madison, the new secretary of 
state, reluped to deliver the commission, and Marbury applied to the 
suprême court for a writ of mandamus to compel him to do so. The 
court held that the appointment was complète, that Marbury was 
entitled, to his commission, that it was Mr. Madison's duty to de- 
liver it, that its delivery involved the exercise of no discrétion or 
judgment, and that it could be compelled by a writ of mandamus 
issued by thé proper court. In Kendall v. U. S., 12 Pet. 524, 613, 9 
L. Ed. 1181, Stockton and Stokes held certain claims against the 
United States for extra services as cohtractors for carrying the 
mails, which they insisted should be credited to their accounts in 
the post-offlce department of the government. Thereupon congress 
passed an act for their relief, which provided that the soliciter of, 
the treasury should examihe ail the évidence relative to this claim, 
and should find and détermine the amounts of the allowances to 
which they wefe equitably entitled, and that the postmaster gên- 
erai shpùld crédit them în their account in his department with the 
sums whiéh the solicitdr ihould flnd to be due to them. Under this 
act thç solicit'or examihed the évidence and found the amounts due 
to the contractors; but Kendall, the postmaster gênerai, refused to 
crédit them with thèse sunls, and a writ of mandamus was sought 
to compel hini to do go. The suprême court held that the act of 
congress imposed upon th6 postmaster gênerai the clear duty to 
crédit the coiitractbrs witli the sums found due to them by the solifV 
itor, that this Was a mère niinisterial act, that it did not involve the 
exercise of any judgment or discrétion oû his part, and that the per- 
emptory writ commandîhg him to entél' this crédit was lawfully is- 
sued by the court below. In delivering the opinion of the suprême 
court, Mr. Justice Thompson said: 

"The act reguired by the law to be done by the postmaster gênerai Is simply 
to crédit the telators with the full amount of the award, of, the solleltor. This 
la a précise, deflnite act, pureîjf mlnisterlal, and about which the postmaster 
gênerai bas no discrétion whatever." 

In Decatur v: Paulding, 14 Pet. 497, 514, 516, 10 L. Ed. 559, con- 
gress passed Qïï the samç day a gênerai law giving to the widow of 
any oiHcér ^ho had died in the naval service a pension equal to 
hâlf of his monthly pay f rom the timB of his death until her death 
or marriage; and a resojùtlon granting a pension to Mrs. Decatur, 
widow of Stephen Decatur, for flye years, commençing June 30, 
1834, and thé arf earages of the half pay of a post captain from Com- 
modore Décaturt death to June 30, 1834. Mrs. Decatur reserved 
her rights under the resolution, and applied for and received her 
pension under the gênerai law. Thèreafter she applied for her peu- 
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sion under the resolution, thé secretary of the navy refused to allow 
it, and she sought a writ of mandamus to compel him to do so. The 
circuit court refused to issue the writ, and the suprême court sus- 
tained its action, because the acts of congress had vested the power 
and imposed the duty upon the secretary of the navy, in the allow- 
ance or disallowance of this pension, to exercise his judgment and 
discrétion in the construction of the law and the resolution, and in 
the décision of the question whether Mrs. Decatur was entitled to 
her pension under the law only, or under both the law and the res- 
olution. It was strenuously argued in that case, as it is in the case 
at bar, that the true construction of the législation constituted the 
law of the case, that it was the duty of the ofQcer to comply with 
that law, and that, as the facts were not in dispute, his compliance 
with the law was a mère ministerial act, and he had no power to 
exercise his judgment or discrétion in the construction of the act 
and the resolution. This contention, however, was not sustained. 
Chief Justice Taney, in delivering the opinion of the suprême court, 
said: 

"The head of an executive department of the government, In the admin- 
istration of the varions and important concerns of his ofHce, is continually 
required to exercise judgment and discrétion. He must exercise his judg- 
ment In expoundlng the laws and resolutions of congress under whlch he is 
from time to tlme required to act." 

And after reviewing the case of Kendall v. U. S., and calling at- 
tention to the act of entering the crédit in the account which was in 
question in that case, he f urther said : 

"The court were unanimously of opinion that in its character the act was 
merely ministerial. In the case hefore us It is clearly otherwise. The reso- 
lution in favor of Mrs. Decatur imposed a duty on the secretary of the navy 
which required the exercise of judgment and discrétion, and In such a case 
the circuit court had no right, by mandamus, to eontrol his judgment, and 
guide hlm In the exercise of a discrétion which the law had conflded to him." 

In U. S. V. Black, 128 U. S. 40, 48, 9 Sup. Ct. 12, 32 L. Ed. 354, 
Oscar Dunlap applied to the suprême court of the District of Co- 
lumbia for a writ of mandamus commanding the commissioner of 
pensions to increase his pension. He averred in his pétition that 
the fact was that he was so disabled that he was entitled to this 
increase under the acts of congress, and that the commissioner had 
so found the fact to be, but had erroneously held that under the law 
he was not entitled to it, and for that reason he refused to allow it. 
The writ was refused, and that judgment was afiQrmed in the su- 
prême court. Mr. Justice Bradley delivered the opinion. He care- 
fully reviewed the cases of Kendall v, U. S. and Decatur v. Pauld- 
ing, and then said : , 

"The prlnclple of law deducible from thèse two cases Is not dlfficult to 
enounce. The court will not Interfère by mandamus with the executive of- 
fleers of the government In the exercise of thelr ordinary officiai duties, even 
where those duties require an interprétation of the law, the court having 
no appellate power for that purpose; but when they refuse to act in a case 
at ail, or when by spécial statute, or otherwise, a mère ministerial duty is 
imposed upon them (that is, a service whlch they are bound to perform with- 
out further question), then, if they refuse, a mandamus may be issued to com- 
pel them. Judged by this nile, the présent case présents no dlfflculty. The 
104 P.^ 
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commis^ipner of pensions dld not refuse to apt or décide. He did act and 
décide. He adopted an lnten)rektlonoftheiaw adverse to the relater, and 
Bis declaîén was conflrmediby the secretary ùt the Interior, as evidenced by 
hls slgnatere of the certiflcate. Whether, If the law were properly bef ore us 
for cojiBldeiratipn, we should he of the same, opinion, or of a différent opinion, 
is of no. conséquence In the décision of thls case. We hâve no appeliate 
power qver the commissloUer, and no rlght to revlew his décision. That de^ 
cision aiia his action taken thWeon -were made and done in the exercise of 
his oflSclal fnnctions. They were by no means merely ministerlal acts." 

Froin thèse four cases, and froi» the later décisions of the suprême 
court whiçh hâve followéd and emphasizied the limit of the control 
which courts may exercise by mandamus pver the acts of the exec- 
utive ofBcers of the govemment, which thpse décisions clearly flxedj 
the follbwing established rules may be logically deduced: (1) A 
writ bf mandamus may lawfully issue, from a court having jurisdic- 
tion, to Cqmpel an executive officer to perform a mère ministerial 
act, which does not call for the exercise of his judgment or discré- 
tion, but which the law gives him the power and imposes upon him 
the duty to do. Marbury v. Madison, 1 Cranch, 137, 158, 161, 2 L. 
Ed. 60; Kendall v. U. S., 12 Pet. 524, 613, 9 L. Ed. 1181; U. S. v. 
Schurz, 102 U. S. 378, 26 L. Ed. 167; Butterworth v. Hoe, 112 U. 
S. 50, 5 Sup. Gt. 25, 28 L. Ed. 656. (2) It may issue to command an 
executive offlcer to act and to décide, even thougb his act and dé- 
cision involve the exercise of his judgment and discrétion; but in 
such a case it may not r direct him in what particular way he shall 
act or décide. It may not lawf ully issue to command or control an 
executive offlcer in the discharge of those of his duties which in- 
volve the exercise of his judgment or discrétion either in the con- 
struction of the law, or in determining the existence or effect of the 
facts. (3) It may not lawfully issue to review, reverse, or correct 
the erroneous décisions pf an executive offlcer in such cases, even 
though there may be no other mèthod of review or correction pro- 
vided by law. Decatur v. Paulding, 14 Pet. 497, 514, 516, 10 L. 
Ed. 559; U. S. v. Blackj 128 U. S. 40, 48, 9 Sup. a. 12, 32 L. Ed. 
354; U. S, V. Guthrie, 17 How. 284, 15 L. Ed. 102; Commissioner v. 
Whiteley, 4 Wall. 522, 18 L. Ed. 335; Georgia v. Stanton, 6 Wall. 
50, 18 L. Ed. 721; Gaines v. Thompson, 7 Wall. 347, 19 L. Ed. 62; 
U. S. V. Wîndbm, 137 ÏÏ. S. 636, 644, 11 Sup. Ct. 197, 34 L. Ed. 811; 
U. S. V. Blaine, 139 U. S: 306, 319, 11 Sup. Ct. 607, 35 L. Ed. 183; 
U. S. V. liamont, 155 TJi S. 303, 308, 15 Sup. Ct. 97, 39 L. Ed. 160. 

Let us apply thèse rulës to the solution of the question which this 
case présents. The comïnission to the Five Civilized Tribes was creat- 
ed by the act of March 3,.1893, making appropriations for current 
and contingent expenses, and for fulfllling treaty obligations with 
Indian tribes (27 Stat. 645, c. 209, § 16), to negotiate an extinguish- 
rùent of thé tèîbal title; and an allotment in severalty of the lands 
of the Cherokfie! Nation, the Ohoctaw Nation, the Ohickasaw Nation, 
the Muskogee (or Creek) Nation, and the Seminole Nation. Under 
this act the président appointed three commissioners, and they en- 
tered upon thé discharge of their duties. By the act of March 2, 
1895, making appropriations for sundry civil expenses of the gov- 
ernnient, thé président was authorizedto appoint twoadditional corn- 
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missioners, and a suitable appropriation was made to enable the 
commission to continue its work. 28 Stat. 939, c. 189. By the act 
of June 10, 1896 (29 Stat. 339, c. 398), making appropriations for car- 
rent and contingent expenses of the Indian department, this com- 
mission was directed to continue to exercise the authority conferred 
upon it, and it was charged with the duty of hearing and deciding 
upon ail applications made to it for citizenship in any of the Fiye 
Nations, in thèse words: . 

"That said commission is further authorized and directed to proceed at 
once to hear and détermine the application of ail persons wlio may apply 
to them for citizenship in any of said nations, and after such hearing they 
shall détermine the rlght of such applicant to be so admitted and enroUed: 
provlded, however, that such application shall be made to such commissloners 
wlthin three months after the passage of this act. The said commission shall 
décide ail such applications wlthin ninety days after the same shall be made. 
That in determining ail such applications said commission shall respect ail 
laws of the several nations or tribes, not Inconsistent with the laws of the 
United States, and ail treaties with either of said nations or tribes, and shall 
give due force and efCect to the rolls, usages and customs of each of said 
nations or tribes: and provlded, further, that the rolls of citizenship of the 
several tribes as now existing are hereby conflrmed, and any person who 
shall claim to be entitled to be added to said rolls as a citizen of either of 
said tribes and whose right thereto has either been denied or not acted upon, 
or any citizen who may wlthin three months from and after the passage of 
this act désire such citizenship, may apply to the legally constituted court 
or eommittee designated by the several tribes for such citizenship and such 
conrt or eommittee shall détermine such application wlthin thirty days from 
the date thereof. In the performance of such duties said commission shall 
hâve power and authority to administer oaths, to issue process for and com- 
pel the attendance of witnesses, and to send for persons and papers, and ail 
dépositions and affldavits and other évidence In any form whatsoever here- 
tofore taken where the witnesses giving said testimony are dead or now re- 
siding beyond the limits of said territory, and to use every fair and reason- 
able means wlthin their reach for the purpose of determining the rights of 
persons claiming such citizenship, or to protect any of said nations from fraud 
or wrong, and the rolls so prepared by them shall be hereafter held and con- 
sldered to be the true and correct rolls of persons entitled to the rights of 
citizenship in said several tribes: provided, that if the tribe, or any person, 
be aggrleved with the décision of the tribal authorities or the commission pro- 
vided for in this act, It or he may appeal from such décision to the United 
States district court: provided, however, that the appeal shall be talien 
wlthin sixty days, and the judgment of the court shall be final. That the 
said commission, after the expiration of six months, shall cause a complète 
roU of citizenship of each of said nations to be made up from their records, 
and add thereto the names of citizens whose right may be conferred under 
this act, and said roUs shall be, and are hereby, made rolls of citizenship of 
said nations or tribes, subject, however, to the détermination of the United 
States courts, as provided hereln." 

By the act of June 7, 1897, making appropriations for the cur- 
rent and contingent expenses of the Indian department (30 Stat. 84, 
c. 3), it was provided : , 

"That said commission shall continue to exercise ail authority heretofore 
conferred on it by law to negotiate with the Five Tribes and any agreement 
made by it with any one of said tribes, when ratifled, shall operate to sus- 
pend any provisions of this act if in conflict therewith as to said nation: 
provided, that the words 'roUg of citizenship,' as used in the act of June 
tenth, eighteen hundred and ninety-six, making appropriations for current 
and contingent expenses of the Indian department and fulfilling treaty stipu- 
lations with various Indian tribes for the fiscal year ending June thirtieth. 
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elghteen hundred and nînety-seven, shaU be construed to mean the last au- 
theûticated rolls of each tribe whlcb bfiTe been approved by the council 
of the cation, and the descendants of thdse àppearing on such relis, and such 
addltlonal names and thelr descendants as hâve been subsequently added, 
either by the council of such nation, the duly anthorized courts thereof, or 
the commission \mder the act of June tenth, elghteen hundred and ninety-slx. 
And ail other names appearlng upon soch rolls shall be open to investiga- 
tion by such commission ifor a period of six months af ter the passage of 
thls acti And any name appearlng on such rolls and not confirmed by the 
act of June tenth, elghteen hundred and ninety-six, as herein construed, may 
be strlcken therefrom by such commission where the party affected shall 
hâve ten days* préviens notice that sald commission will investigate and dé- 
termine thp rlght of such party to remain upon such roU as a citizen of such 
nation: provlded, also, that any one whose name shall be striclîen from the 
roU by such cpmmlssion shall hâve the rlght of appeal, as provlded In the 
act of Juné tenth, elghteen hundred and ninety-six." 

In 1890, by the act of June 28th, for the protection of the people of 
the Indian Territory (30 Stat. 502, c. 517, § 21), congress declared 
that the roU of the Cherokee citizens of 1880 was the roU intended 
to be confirmed by that and preceding acts of congress, and then 
made this enactment: 

"Sald commission Is authorized and dlrected to make correct rolls of the 
citizens by blood of ail the other tribes, ellminating from the tribal rolls such 
names as may hâve been placed thereon by fraud or wlthout authority of law, 
enrolllng such only as may hâve lawful rlght thereto, and thelr descendants 
bom since such rolls were made, with such intermarried white persons as may 
be entltled to Choctaw and Ohlckasaw cltizenship under the treaties and the 
laws of sald tribes." 

It waa under thèse varions provisions of the acts of congress that 
the commission to the Five Civilized Tribes heard the claim of the 
plaintifif in error, and decided that it could not enroll her as a citi- 
zen of the Chickasaw Nation. In reaqhing this conclusion this com- 
mission was necessarily required to consider thèse varions acts of 
congress, and to détermine in the ârst instance whether or not it 
had the power to hear and détermine the merits of the application of 
the plaintiff in error at the late d.ay when she flled it. If it deter- 
mined this question in the affirmative, it was then compelled to con- 
sider and détermine the légal effect of articles 26 and 38 of the 
treaty with the Choctaws and Chickasaws (14 Stat. 777, 779), of 
section 7 of the gênerai provisions of the Chickasaw constitution, 
which was adopted in 1867 (Constitution, Treaties, and Laws of the 
Chickasaw Nation, 1890, p. 19), and of the amendments of the laws 
of the Chickasaw Nation enacted by its législature on September 
24, 1887 (Constitution, Treaties, and Laws of the Chickasaw Na- 
tion, p. 143, § 3), and on October 1, 1890 (Codifled Laws of the Chick- 
asaw Nation, 1899, p. 270). Thèse provisions of the treaty, of the 
constitution, and of the statutes read in this way: 

"Art. 26. The right hère glven to Choctavfs and Chlckasavrs, respectively, 
shall extend to ail persons who hâve become citizens by adoption or inter- 
marriage of either of sald nations, or who may hereafter become such." 14 
Stat. 777. 

"Art. 38. Every white person who, havlng married a Choctaw or Chicka- 
saw, résides In the sald Choctaw or Chickasaw Nation, or who has been adopt- 
ed by the législative authorities, is to be deemed a member of sald nation, 
and shall be subject to the laws of the Choctaw and Chickasaw Nations 
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according to his domicile, and to prosecution and trial before tlieir tribunals, 
and to punisliment according to their laws in ail respects as thougli he was 
a native Choctaw or Chiclasaw." 14 Stat. 779. 

"Sec. 7. Tliat every white person, wlio tiaving married a Chicliasaw In- 
dian, or who bas been adopted by the législative authorities of said nation 
sliall be entitled to ail the riglits, privilèges and immunities guaranteed to 
tliem only by the thirty-eighth article of the treaty of 1866, vrith tlie Choe- 
tavf and Chiekasaw Indians." Constitution, Treaties, and Laws of the Chiek- 
asaw Nation, p. 19. 

The amendment of 1887 pro vides: 

"That no marriage heretofore solemnized, or which may hereafter be sol- 
emnlzed, between a citizen of the United States and a member of the Chiclia- 
saw Nation, shall enable such citizen of the United States, to ccnfer any 
right or privilège whatever, in this nation, by again marrying another citi- 
zen of the United States, or upon such other citizen of the United States 
or their Issue." Constitution, Treaties, and Laws of the Chicliasaw Nation, 
p. 143. 

The amendment of 1890 provides: 

"That every United States citizen who bas heretofore become a citizen of 
the Chiekasaw Nation or who may hereafter become such by interœarriage 
and be left a widow or widower by the decease of a Chiekasaw wlfe or hus- 
band such survivlng widow or widower shall continue to enjoy the rights 
of citizenship unless he or she shall marry another United States citizen, man 
or woman as the case may be, having no right of Chiekasaw citizenship by 
blood, in that case ail his or her rights as eitizens shall cease, and shall 
forfeit ail rights of citizenship in this nation." Codifled Laws of the Chieka- 
saw Nation, 1899, p. 270. 

The question in hand is whether, under the provisions of the acts 
of congress, of the treaty, and of the constitution and laws of the 
Chicliasaw Nation, it is the province of the courts to control the dé- 
cisions or correct the errors of the commission to the Five Oivilized 
Tribes in its détermination of the questions of tribal citizenship, by 
the use of the writ of mandamus. If that commission had refused 
to hear and détermine the application of the plaintiff in error, the 
vsrit might hâve issued to compel it to render a décision. But it 
bas decided the question, and has held that the commission cannot 
lawfully enroll the applicant. The relief sought by this writ is not 
a décision, but the reversai of a décision aiready rendered by the 
commission. Was there any error in the refusai of the courts below 
to use the wriit to accomplish this effect? The act of June 10, 1896, 
limited the time within which applicant's might présent their claims 
for citizenship to three months from its date. It provided for a 
speedy détermination of the questions presented by the varions ap- 
plications, and gave to each applicant a right to a review of the 
action of the commission by an appeal to the fédéral court. The 
plaintiff in error did not file her application within the time limited 
by this act, and by her lâches she lost the right of appeal, if she did 
not also lose the right to a hearing. There may be grave doubt wheth- 
er or not at the time she flied her application, in September, 1897, or 
at any time thereafter, the commission had jurisdiction to hear and 
détermine it, or to enroll her as a citizen. If it had no such power, 
it goes without saying that the writ of mandamus was properly de- 
nied, because no court should command any officer to do an act be- 
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yond His jurisdiction. Gonceding, however, but not decidingi that 
the application of the plaintiff. in error was in time to entitle her to 
a hearing and décision, that the facts whieh she alleged were ad- 
mitted, and that it was the duty of the commission to hear and dé- 
cide the question of her right to citizenship according to the law and 
the very riglit of the ma,tter, the power and duty of the courts be- 
low and of this court are no less certain. It is conceded that the 
commissioners are executive ofificers. It is not their sole or chief 
function to hear and détermine controversies between contending 
parties. Nevertheless, in the détermination of the citizenship of the 
parties who apply to them for membership in the Five Nations, they 
are vested with judicial powers by the acts of congress. They hâve 
authority to compel the attendance of witnesses, to send for per- 
sons and papers, to hear évidence, "to use every fair and reasonable 
means withiu their reach for the purpose of determining the rights 
of persons claiming such citizenship," and above ail they are empow- 
ered "to hear and détermine the application of ail persons who ap- 
ply to them for citizenship." This grant of power is plenary. It 
vests the authority and imposes the duty upon this commission to 
hear and to décide every question of law and of fact which is ma- 
terial to the right of the applicant to enrollment as the citizen of a 
nation, Take the case at bar. The facts are conceded. But do 
thèse facts entitle the applicant to be enroUed as a citizen of the 
Chickasaw Nation? Does the provision of article 38 of the treaty 
of 1866, that "every white person who, having married a Choctaw or 
ChickasaW, résides in Said Choctaw or Chickasaw Nation « ♦ • 
is to be deemed a member of said nation," apply to those who, like the 
plaintiff, were married subséquent to the adoption of the treaty? 
Are the amendments of the laws of the Chickasaw Nation madebyits 
législature in 1887 and in 1890, which by their terms prohibit the 
plaintiff from acquiring any rights of citizenship in that nation by 
her intermarriage with the white widower of a deceased Indian 
woman, void, in the face of the treaty, or are they consistent with its 
provisions and with the acts of congress, and fatal to the claim of 
the plaintiff in error? The considération and décision of thèse ques- 
tions were indispensable to the détermination of the plaintiff in er- 
ror's right to the citizenship she sought, and the acts of congress 
intrusted their considération and décision to the judgment and dis- 
crétion of the commissidn, and not to those of the courts. Under 
thèse acts of congress the commission to the Mve Civilized Tribes is 
a spécial tribunal, vested with judicial power to hear and détermine 
the claims of ail applicants to citizenship in the Five Tribes, and its 
enrollment or refusai to fenroU the applicant in each particular case 
constitutes its judgment in that cause. In the case before us this 
tribunal has heard and detennined the claim of the plaintiff. 
Whether its décision was right or wrpng is immaterial in this court, 
and that question will not be conSidered. Congress saw fit to in- 
trust to the judicial discrétion of the commission the détermination 
of the application of the plaintiff in error, and of every question of 
law and of fact which that décision involved. Under the settled 
rules to which attention was called in the opening of this opinion, no 
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court bas jurisdiction by tbe use of the writ of mandamus to sub- 
stitute its own opinion for tbat of tbe tribunal to which the law in- 
trusted the décision of thèse questions, to control the judicial discré- 
tion of that tribunal, to correct its errors, or to reversé its décision. 
The judgments of the courts below were right, and they are af- 
flrmed. 



CHICAGO, R. I. & P. RY. CO. v. WOOD. 

(Circuit Court of Appeals, Eighth Circuit. October 24, 1900.) 

No. 1,377. 

Cabriebs— Injuky op Passenqbr at Statiok— Tebmination of ReijAtion ov 
Cabkibr and Passekgbr. 

The relation of carrier and passenger between a railroad company and 
a passenger on one of its trains is not terminated when the passenger 
alights at a station, until he bas had a reasonable time, under ail the 
circumstances, to leave tbe station; and a vvoman alighting at a station 
in tbe early morning, while it was dark, and who was injured immediately 
afterwards, by falling from tbe platform owing to tbe darliness, tbere 
being no one at tbe station, and no lights in or around it, is not debarred 
from recovering for the injury because she had formed the intention of 
remaining at tbe station until dayligbt.i 

In Error to the Circuit Court of the United States for the District 

of Kansas, 

J. D, McFarland (M. A. Low and W. F. Evans, on the brief), for 
plaintiff in error. . 

J. D. Houston, C. H. Brooks, and E. N. Smith, for défendant in 
error. 

Before CALDWELL, SANBOBN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. Nancy A. Wood, the plaintiff below 
and défendant in error, was a passenger on one of the regular pas- 
senger trains on the Chicago, Rock Island & Pacific Railway Com- 
pany, the défendant below and plaintiff in error, from Kansas City 
to Whitewater, a regular station on the defendant's road. The train 
bearing Mrs. Wood arrived at Whitewater Station about 4 o'clock 
on a foggy, misty morning, while it was very dark. By the aid of 
the light aflorded by the train she got off of the car and entered the 
station. There was no station agent at the station, and no light in 
the station or on the platform or elsewhere, and when the train 
pulled ont she was left in utter darkness. The platform of the sta- 
tion was three feet above the ground, and extended around the 
building, and had "bo railing. Immediately after entering the sta- 
tion, Mrs. Wood had occasion to seek a water-closet, and while pro- 
ceeding cautiously in the dark to ând one, and without any négli- 
gence on her part, she fell from the platform to the ground, and 
sustained the injuries complained of. We do not understand tha^t it 
is controverted that it was the duty of the railway company to hâve 

1 Continuance of passenger relation, see note to Railway Oo. t. Kiog, 40 
C. C. A. 437. 
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an agent at its station, and to hâve its station and platform lighted, 
ând to ppovide a water-closet accessible to its passengers witliout 
risk or danger. The défense in the case is this: Mrs. Wood testi- 
fled thàt at ôr before the time the train arrived at the station she 
had made np her niind not to leave the station, and go f orth in the 
darliness to find the résidence of the friend she had corne to visit; 
and the contention of the railway company is that this mental res- 
olution to remain in the station until daylight terminated the rela- 
tion of carrier and pâssenger at once, and that she cannot recover 
for an injney resulting from the négligence of the railway company, 
although it occurred immediately after she entered the station, and 
before she had had a reasonable time to leave it. The refusai of the 
circuit court to take this view of the law is assigned for error. 

Assuming, but not deciding, that Mrs. Wood would hâve had no 
right to remain in the station in the chàracter of a pâssenger until 
daylight, she did hâve the right to remain there and enjoy ail the 
privilèges and protection due to a pâssenger for a reasonable time, 
under ail the circumstances, after alighting from the car. Confess- 
edly that time had not elî^psed when she received her injury, and it 
is wholly impjaterial to inquire, therefore, -whether it might not hâve 
elapsed at some later time after she had received her injury. She 
bas a right to stand on her undoubted légal rights as they stood at 
the time she received her injury. She is not to be deprived of thèse 
rights upon a suggestion that she might hâve remained at the sta- 
tion long endugh to dissolve the relation of carrier and pâssenger. 
It is enough to say that that relation had not terminated when she 
received her injury. A formed resolution to remain in a station 
for an unreasonable length of time after leaving the car does not 
excuse the company from performing its duty to a pâssenger during 
the time the relation of carrier and pâssenger continues, or, in other 
words, untIJî the pâssenger has had a reasonable time, under ail the 
circumstance^to leave the station. That time the plaintifE had not 
had VFhen she received hep injury, It not being necessary to the dé- 
cision of the case, we express no opinion on the question whether, 
upon the facts of this case, Mrs. Wood would not hâve enjoyed the 
rights of a pâssenger in the station if she had remained there until 
daylight. The judgment of the circuit court is affirmed. 



ST. LOUIS MIN. & MILIi. CO. OF MONTANA v. MONTANA MIN. CD., 

Umited. 

(Circuit Court of A^peals, Ninth Circuit. Octôber 8, 1900.) 

No. 594. 

, MisiNG C1.A.IMS--Ç1DB AWD End Lines-^Skcondabt Veins. 

Where the énà lines , ôf a mining claim hâve been established, they 

rtemaln the end linës as to,all veins found wlthîn Its surface boundaries. 

Saute— ExTBALATEHAi, RigIhts— Vein CeossInG Commoïi Side Likb at Angle. 

When a secondary or accidentai veln crosses a common side line be- 

tween two mlnlng clalms at an angle, and the apex of the veln is of such 

width that It Is for a given distance partly within one claim and partly 
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wlthin the other, inasmucb as neither statute nor authorlty pennits a 
division of the crossing part of ttie vein the rights of the parties will be 
determined by the priority of location, and the entlre vein considered as 
apexing upon the senior location until it bas whoUy passed beyond its 
side Une, without regard to the direction In which the vein dips. 
Eoss, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Montana. 

Thls Is an action originally brought by the St. Louis Mining & Milling 
Company, a Montana corporation, plaintiff in error, In the cirouit court of the 
United States for the district of Montana, to recover damages for trespass, 
and the value of certain ores alleged to hâve been VTrongrully appropriated 
and taken by the Montana Mining Company, Limited, a corporation of Great 
Britain, défendant in error. After trial by a court and jury, resulting In a ver- 
dict for the plaintiff in error in the sum of $23,209, plaintiff in error now brings 
the suit to this court upon certain assignments of error, which, it allèges, 
deprived It of a larger verdict. There is practically no contention between the 
parties as to the facts. The plaintiff in error is the owner of the St. Louis 
mining claim, situated near MarysviUe, in the state of Montana; and the de- 
fendant in error owns the Nine Hour mining clalm, adjoining the St. Louis 
claim on its easterly side. The St. Louis claim is the older location. It con- 
tains two veins, Icnown in the record as the Dlscovery vein and the Drum Lum- 
mon vein. The accompanying map gives the gênerai location of the two 
claims, and ail détails of description which need be considered In this opinion: 



Sr Louis Clmim 




By way of explanatlon of the map, it may be stated that the line, B, C, D, 
Is the dividing line between the two claims. The line marl^ed '•i33-foot plane"' 
is a projected line plane parallel to the southerly line of the St. Louis claim, 
and 133 feet southerly from the point, C, on the line, C, E. The line marlied 
"108-foot plane" is a similar plane 108 feet from the said point, 0, and tlie 
line marked "520-foot plane" is a similar plane 520 feet southerly from the 
northeasterly corner of the St. Louis claim on the line, D, C. The strip of 
land included within A, B, C, E, is a strip 30 feet wide, called in the record 
the 30-foot or compromise strip. The arrows show the direction of the dip 
of the vein to be eastwardly, and underneath the Nine Hour claim. The 
Dlscovery vein Is not shown upon the map, but it is established by the évidence 
to hâve a northeasterly and southwesterly trend, followlrg generally the 
length of the claim as located. As to the Drum Lummon vein, there is a 
discrepancy between the complaint and the évidence. The complaint allèges 
that it enters the easterly line of the St. Louis claim at the point. H, or the 
520-foot plane,' and départs from the daim at the 133-foot plane at F. The 
évidence shows a différent state of facts, to the extent that it appears there- 
from that more of the Drum Lummon vein is within the St. Louis claim to the 
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nôrth, ana that the foot -walI doés not pass ont of thé St. Louis clalm nntil a 
cOBsliflëtaBlé distance Boutherly bf the 133-fOot plane, If It does at ail. But 
thè (iàlJë wlll be considered as If the veln were located accordlng to the alle- 
gàtionâ Df the complalnt {and the map so shows it), as the asslgnments of 
error herein; are based upon éueh an assumed state of facts. Upon the trial 
of the cause, the plalntifC in error claimed the right to pursue the Drum Lum- 
mon veln, extralaterally so long as any part of the apex of the veln was wlthin 
the boundàries ot the St. LouIb clalm. The défendant In error denied this 
right in toto, basing sueh déniai upon the foUowlng state of facts: When the 
predecessors la Interest of tlje plalntifC In error appUed for a patent to the St. 
Louis grounfî, they ineludedtie so-ealled 30-foot strlp shovm upon the map in 
the clalnfi. !I^e owners of IJie.Nine Hour clalm opposed the Issuance of the 
patent so far aS this strlp vraÉ cpncerned, asserting that It was a part of the 
Nlne Hour clàlm. A eomproinisé was entéred Into, by which the owners of the 
St. LoTjls claîa agreed to coriiey to the Qwnèrs of the Nîhe Hour claim, upon 
thehr recelving a patent, the said 30-foot strlp; and this was àfterwards done, 
after suit had been brought for spécifie performance of the eontract. The 
défendant in error claimed that by tWs deed, owing to Its language and the 
nature of the transactions ieadlng «p to it, the plaintifC In error was foreclosed 
of the right to pursue the Drum LnmmoU veln under the said 30-foot strlp. 
The trial court permltted évidence of the valjie of ores alleged to be appropri- 
ated by the défendant In error f rom the veln as It passed under the Nine Hour 
claim and thè 3P-foot strlp, between the 520-f oot plane and the 108-foot plane, 
to go to the jury, and chargëd the jury that the effect of the proceedings had 
was to maKé the 30-foot strlp a part of the original Nine Hour claim, and that 
the défendant In error had the same rights therein, and no further rights, 
than as if It had been origlnally patented as a part of the Nine Houi- olaim, 
and further charged the jury that the Une, E, G, was a side Une common to 
the two clalms, and that, so long as the Drum Lummon veln apexed entirely 
wlthin the St. Louis claim, the plaintlff In error could foUow it in its dip under 
the Nlne Hour clalm, Including the 30-foot strlp. TJpon this the jury rendered 
a verdict in favor of the plaintlff In error for the sum of $23,209. A writ of 
error was sued out by the défendant in error to this court, and this court, 
in Montana Min. Oo. v. St. Louis Min. & Mill. Co. (C. C. A.) 102 Fed. 430, sus- 
tained the lower court upon thèse propositions as submltted to the jury, hold- 
ing the Une, E, C, D, as shown upon thé jnap, to be a boundary line between 
the two clalms and a side Une of each claim, and granting the plalntiff in error 
hère the right of latéral pursult under both the 30-foot stïip and the remain- 
der of the Nlne Hour claim. Hënce in tbls opinion the 80-foot strlp will not 
be treated separàtely, but will be regarded._ as part and parcel of the Nine 
Hour clalm. Upon the trial, however, the plalntiff in error further offered évi- 
dence to show the value of ores alleged to hâve been appropriated by the de- 
fendant In error, contalned In the said Drum Lummon vein between the 108- 
foot plane and the 133-foot plane. ïhis offer was made— First, as to the por- 
tion of the veln between said planes tinderneath the 30-foot strip; and, sec- 
ondly, as to the portion thereof under the Nine Hour clalm to the easterly 
of the 30-foot strip. But, for the purpose of applylng the prlnclples of law 
whlch will control hère, thèse two offers may be considered as one, In accord- 
ance wlth the décision in 102i Fed. 430, supra. The court sustained objections 
to the évidence offered, and, upon assignments of error based upon thèse rul- 
Ings, the case is now before this court. 

Arthur Brown, H. P. Henderson, E. W. Toole, and T. C. Bach, 
for plaintifE in error. 

W. E. Cullen, E. 0. Day, and W. E. Cullen, Jr., for défendant in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MOBROW, Circuit Judge (after stating the facts as above). The 
assignments of error raise but one question which need now be 
passed upon, ail others having been adjudicated, upon the writ of 
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error of the défendant in errer herein, in tlie case of Montana Min. 
Co. V. St. Louis Min. & Mill. Co. (G. G. A.) 102 Fed. 430. The ques- 
tion for présent considération is: When a secondary or accidentai 
vein crosses a common side line between two mining locations at an 
angle, and the apex of the vein is of such width that it is for a given 
distance partly within one claim and partly within the other, to 
•whom does such portion of the vein belong? This question does not 
appear to hâve ever been directly passed upon by the courts. But, 
while it is not entirely free from difficulty, the application of well- 
established principles of law thereto should conclusively détermine 
the question. Two important éléments enter into the considération 
of mining rights: First, the surface boundaries, deiining the rights 
acquired by reason of a vein or veins apexing within such bounda- 
ries; and, second, the estent of underlying minerai deposits attach- 
ing to such surface rights. 

The défendant in error contends that it is entitled to the vein in 
its entirety in depth to the easterly of a vertical plane drawn through 
the line, E, G, upon the theory that the said line is an end line so far 
as the Drum Lummon vein is concerned, or, if it be determined that 
the line, E, G, is a side line, that it is entitled to the entire vein in 
depth to the southerly of the 108-foot plane. 

As to the first contention, it is a well-settled proposition that a 
mining claim can hâve but two end lines, and that, end lines having 
been once established, they become the end lines for ail veins found 
within the surface boundaries. Iron Silver Min. Co. v. Elgin Min. 
& Smelt. Co., 118 U. S. 196, 207, 6 Sup. Ct. 1177, 30 L. Ed. 98; Wal- 
rath V. Champion Min. Co., 171 U. S. 293, 307, 18 Sup. Ct. 909, 43 
L. Ed. 170. This court has already determined that the line, B, C, 
D, is a side line common to the two claims (102 Fed. 430), and there- 
fore it cannot be considered an end line for the Drum Lummon vein. 

The second contention of the défendant in error involves the con- 
struction of section 2322 of the Eevised Statutes. That section pro- 
vides: ] 

"The locator of a mining' location * • * stiall bave the exclusive right to 
possess and enjoy * * * ail veins, Iodes, and ledges thronghout their entire 
depth, the top or apex of which lies inside of such surface linos extended down- 
ward vertically." 

The défendant in error maintains that the words "top or apex" 
cannot be construed to mean "top or apex or any part thereof," and 
that, under the strict construction uecessary, extralateral rights 
would not follow when the whole of the apex was not within the 
surface lines. If this be the correct view of the language of the 
statute, manifestly neither party herein would be entitled to pur- 
sue the vein in depth between the 108-foot plane and the 133-foot 
plane, since the apex of the vein between those points, while cross- 
ing the side line, is not wholly within either claim. For the pur- 
poses of illustration, suppose the vein were regular and vertical 
for the 25 feet between the two planes mentioned, crossing the side 
line at the saine angle. The boundary rights between the parties 
could not then be determined by the application of a vertical plane 
extendiag to the center of the earth along the side line, and 25 feet 
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in iiorizoïïtal width, since that would be constructing an end Une to 
that 'èitent, and there is no authority in the statute or in the déci- 
sions for any such. action. It might be said that the vein could 
equitably be eut by a plane parallel with and midway between the 
108 and 133-foot planes, thus bisecting the portion of the vein in 
controversy, and giving half of the dîsputed ground to each claim. 
But neither is there any authority for such a détermination by the 
court. It would seem, therefore, that by some raie the entire 25 
feet should be construed to apex in one of the locations. And as, 
■where the rights of two mining locators are apparently equal with 
respect to mining ground, the élément of priority of location is con- 
trolling, préférence being generally given to the senior locator (Argen- 
tine Min. Co. V. Terrible Min. Co., 122 U. S. 478, 484, 7 Sup. Ct. 1356, 
30 L. Ed. 1140), the entire vein ^<'ould be given to plaintiff in error. 
If this be the true doctrine when a vein is veitical, why should there 
be any change in its application when the vein dips? The right of 
latéral pursuit is a right cônferred by statute. It does not dépend 
upon circumstances, and is as absoluté as the ownership of a vein 
apexing within the surface lines, save that it ceases when and at the 
point that it interfères with the stàtutory rights of another. In 
other words, the détermination of a rUle, and its application to the 
case before the court, should be the sâme whether the vein dips to- 
wards the junior location or towards the senior location, or does not 
dip at ail. The défendant in error, in support of its contention that 
the right of extralateral pursuit only remains so long as the entire 
vein is within the claim, cites the case of Fitzgerald v. Clark, 17 
Mont. 100, 42 Pac. 273, 30 L. R. A. 803, the décision in which was 
affirmed by the suprême court of the United States. 171 U. S. 92, 
18 Sup. Ct. 941, 43 L. Ed. 87. But the question hère involved was 
not there considered. It appèars that in that case no attention was 
given to the width of the vein, its crossing of the side line being re- 
garded merely as a point. No mention whatever was made of the 
width of the vein or of its apex. Eeference is also made by the de- 
fendant in error to adjudications upon the class of veins called 
"split veins." But the case under review does not in volve a split 
vein, and a différent principle must apply. If, then, in construction 
of law the vein for the 25 feet in controversy must be either upon the 
one location or the othet, and if the senior locator has priority of 
title, it would follow that the right of latéral pursuit would remain 
with the senior locator within a plane parallel to the end line of the 
senior claim, and up to the point of departure of the apex, or in this 
case the footwall. It may be said that the application of this rule 
will sometimes work hardship. It is true that hypothetical cases 
may be assumed, which, as individual types, may présent difiSculties in 
équitable adjudication. But the application of principles sanctioned 
by judicial authority furnishes the most effective solution of such 
problems, and will undoubtédly reduce the seemiUg inequities to a 
minimum. 

•Upon the question first propounded in this opinion, therefore, the 
only déduction which can be made from the foregoing views is that 
inasmuch as neither statute nor authority permits a division of the 
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crossing portion of the vein, and the weight of authority favors the 
senior locator, the entire vein must be considered as apexing upon the 
senior location until it has wholly passed beyond its side line. It 
follows that the court below erred in its refusai to admit the évidence 
offered as to the value of ores taken from the Drum Lummon vein 
on its dip between the planes designated as the 108-foot and 133-foot 
planes, and the cause is theref ore remanded for a new trial as to dam- 
ages alleged and recovery sought for conversion of ore between the 
planes indicated. 

ROSS, Circuit Judge. I dissent. The case of Montana Min. Co. 
V. St. Louis Min. & Mill. Co. (G. C. A.) 102 Fed. 430, referred to in the 
foregoing opinion, affirmed the existence of extralateral rights 
in respect to a vein that enters and départs from a side line only 
of a mining claim, and the judgment in the présent case aiifirms 
such right on the authority of the décision in the former case. ' Yet 
in neither is the point at ail discussed by the court, and in the opinion 
in the former case there is not a word said from which it can be seen 
that any such point was presented for décision. 102 Fed. 430. Ttie 
importance of the question, not only to the correct détermination of 
the présent case, but in respect to other mining claims, is too mani- 
fest to require comment. In the former case a pétition for rehearing 
is now pending, and I think it should be granted, and that case, to- 
gether with the présent one, set down for reargument, to the end 
that the question as to whether any extralateral rights exist in re- 
spect to any vein that enters and départs from a side line, only, be 
discussed by counsel, and fully considered by the court, before final 
détermination. 



UNITED STATES v. McCOY et al. 

(Circuit Court of Appeals, Ninth Circuit. Ortober 8, 1900.) 

No. 599. 

1. PosT Ofpicb — Action on Mail Contractor's Bond — Evidence op BnBAcii. 

In an action by the United States on tbe bond of a mail-route con- 
tractor, to recover damages resulting from the alleged abandonment of 
the eontract by défendant, -where the answer contains a gênerai déniai it 
is Incumbent on the plaintiff to prove the alleged abandonment; and a 
certificate of the postmaster gênerai and correspondence of the post-office 
department in relation thereto, and a telegram from a postmaster to the 
department stating the fact of abandonment, are insuffleient to make ont 
a prima facie case of entire tailure to perform the eontract. 

2. Same — Fines for Violation of Contuact — Evidence. 

A document authenticated by the postmaster gênerai, under the seal 
of the department, reciting the Imposition of a fine upon a mail-route 
contracter for nonperformance of his eontract, as authorized by Rev. St. 
I 3962, is admissible as évidence of such fact, under section 882, and is 
Bufflcient, prima facie, to support a charge against the contraetor, in his 
account with the department, of the amount of the fine. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the District of Washington. 
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Thls suit was brought by the United States agalnst C. 0. McCoy, as prin- 
cipal, and David W. Small, William O'Donnell, and Thomas Mosgrove, as 
bondsmen, for $5,772,99 and interest, alleged to be the amount of actual dam- 
ages snstaimed by tbe United States on; account of the failure of McOoy to 
perform a contract entered Into by hlm wlth the United States for the trans- 
portatlon of mail matter on route No. 76,475. On the trial of the cause the 
court below granted a motion for a jud^ment of nonsult "because of the légal 
insufBciency of plaintiffl's évidence to make eut a prima facie case." The 
case is now before thls court up6n the assigned error of thls ruling. It ap- 
pears that on January 10, 1890, the défendant in error 0. C. McCoy and his 
co-defendants, as bondsmen, entered into a contract with the United States 
for the transportation of mail in the city of San Francisco, Cal., under which 
the said McCoy waa to furnish certain equipment for carrying the mails, and 
to perform certain service descrlbed in the advertlsement of the postmaster 
gênerai of September 16, 1889, Invlting proposais for such service, and to 
perform ail new or additional service of the same character which mlght at 
any time dùring the term of said contract be required in said city, for the 
sum of $7,706 per year. The term of the contract extended f rom July 1, 1890, 
to June 30, 1894. McCoy proceeded wlth his undertaking, belng permitted 
by the postmaster gênerai to sublet the said contract on two différent occa- 
sions-— First, to A. W. Branner, for tljie sum of $7,500 per annum; and, second, 
on the Ist day of December, 1890, to N. Wines, for the sum of $9,900 per 
annum. From Novembér 10, 1890, the postmaster gênerai required the con- 
tracter to perform additional service without additional compensation, in ac- 
cordance wlth the terms of the contract. From February 16, 1891, a further 
service was required; and from October 1, 1891, still further service. It is 
alleged that on the 8th day of May, 1893, the said McCoy and the said sub- 
contractors abandoned the said contract, and falled and refused to perform the 
same; that on the foUowing day said McOoy was notlfled by the postoiHce 
department that unless he should promptly put the service into opération he 
would be declared a failing contractor, that the service would be relet at his 
expense, and that his sureties would, l)e;,held subject to the penalties of law; 
also, that the postmaster at San if'ranclsco had been authorized to employ 
temporary service, pending the resumptlon of service of the said contractor, 
at the rate of $17,500 per annum; and on May 17, 1893, said McCoy having 
failed to perform the service on route No. 76,475, an order was made by the 
second assistant postmaster gênerai declaring the said C. 0. McCoy a failing 
contractor. It is further alleged that, by reason of thls failure of the said 
McCoy to carry the mails as agreed, the government was compelled to procure 
temporary service from May 5 to August 13, 1893, for which service the 
amount of $4,827.77 was paid; that in addition to thls amount the said McCoy 
was flned $5 for failure to perform the agreed service during the third quar- 
ter of the year 1893. A contract W'as awarded to one Max Popper, of San 
Francisco, for the performance of the service during the remainder of the 
term, namely, from August 14, 1893, to June 30, 1894, at the rate of $12,000 
per annum, thls being the lowest bld obtainable; and in accordance therewith 
the said Max Popper continued to dellver the mail as the said G. C. McCoy 
had himself agreed to do. The différence between the amount of the contract 
to McCoy aud that to Popper for the specifled time Is $3,785.87, which is 
claimed to be chargeable to the défendants in error. As an offset to thls 
claim, crédit is given for the amount the said McCoy would hâve been entltled 
to receive had he eomplied with his contract to the end of the term, to wit, 
$2,845.65, leaving a remainder of $5,772.99, the actual damage claimed by the 
plaintiffi by r«ason of the failure of McCoy to perform said contract. The 
défendants made a gênerai déniai to the allégations of the complaint. On the 
hearing of the case the plaintiff put In évidence certain documents, as fol- 
lows: A certlfled copy from the records in the auditor's office of the postofflce 
department of the account of C. C. McOoy as failing eoutractor for amount of 
actual damage to the United States; certlfled copy of postmaster at Walla 
Walla, Wash., to the auditor, that said postmaster had made demand on O. 
C. McCoy and upon two of his sureties for payment of $30,000; a certlfled 
copy of account for amount of bond of C. C. McCoy, failing contractor; copy 
of proposais and advertisements to biddera for mail transportation service; 
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eopy of eontract and bond entered into by the défendants In error with rela- 
tion to the transporta tion of mails on route No. 76,475; récognitions by the 
postmaster gênerai of subcontracts for the service tmder this eontract; re- 
quirements of postmaster gênerai for additional service by contracter; two 
telegrams from postmaster at San Francisco to department at Washington, 
D. C, regarding abandonment of service by MeCoy; communications to the 
défendants from postoffiee department regarding failing eontract; orders 
of postmaster gênerai declaring McCoy a failing contracter, and recognizing 
contracts for temporary service with J. N. Gorman, and for service for balance 
of term with Max Popper; eontract and bond of Max Popper for this service 
to completion of term; statements of varions fines imposed upon McCoy 
vrhile acting as contracter. No other évidence was offered by the plaintiff, 
and its case rested upon this showlng. 

Wilson R. Gay, D. S. Atty., and Chas. Ethelbert Claypool, Asst. 
U. S. Atty. 
W. T. Dovell, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the court. 

A material allégation of the complaint was "that on the 8th day 
of May, 1893, the said C. 0. McCoy and the said subcontractors did 
abandon the said eontract, and did fail and refuse to perform the 
same." The gênerai déniai of the answer placed this allégation 
of the complaint in issue, and it deyolved upon the plaintiff at the 
trial to establish the fact alleged by compétent proof. The state- 
ment of McCoy's account by the auditor of the postofSce depart- 
ment; the telegram of the postmaster at San Francisco to the 
second assistant postmaster gênerai, dated May 8, 1893, stating that 
the eontract had been abandoned; the letter of the second assist- 
ant postmaster gênerai, dated May 17, 1893, and addressed to the 
postmaster at San Francisco, approving the action of the latter in 
employing temporary service for the route; the certificate of the 
postmaster gênerai dated May 18, 1893, declaring that McCoy had 
failed to perform the service, and was a failing contractor, — were 
ail legally insufflcient to establish the fact that Mc'Coy had wholly 
abandoned the performance of his eontract. The postmaster at 
San Francisco appears to hâve had knowledge of the fact, and ail 
the subséquent proceedings were based upon his statement of the 
fact in the telegram to the second assistant postmaster gênerai, 
but his testimony as to the fact was not obtained in this case. 
Section 3962 of the Revised Statutes provides that the postmaster 
gênerai may make déductions from the pay of contractors for fail- 
ures to perform service according to eontract, and he is authorized 
to impose fines upon them for other delinquencies; but this author- 
ity does not extend to the making of a certificate that a contractor 
bas wholly abandoned his eontract, nor does it provide that, if such 
a certificate is made, it shall be admitted in évidence as proof of 
the fact of abandonment, in support of a claim for damages in- 
curred by reason of the increased expense of the service under a 
new eontract. The court was, therefore, right in holding that the 
documents offered in évidence by the plaintiff were legally insuffl- 
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cient to make ont a prima facie case for damages on account of 
tHe alleged entire failure of McCoy to perform the service provided 
in his contract. But the statement of Û.e account contains a cliarge 
of $5 for a fine imposed by the postmaster gênerai upon the con- 
tractor for a delay of 16 hours on July 5, 1893, in dispatching 11 
pouches of mail for the S. F. & S. C. R. P. 0. The évidence that thîs 
fine was imposed is contained in a document authenticated by the 
postmaster gehèral under the eeial of the department, as required 
by section 883 of the Eevised Statutes, which provides that copies 
of any bookSji records, papers, or documents in any of the execu- 
tive departments, authenticated under the seals of such depart- 
ments, respectively,: shall be admitted in évidence equally with the 
originals thereof. The document reciting the action of the post- 
master gênerai in imposing this fine, authenticated in accordance 
with this section of the Revised Statutes, was oflered and admitted 
in évidence, and was prima facie évidence that the fine had been 
imposed as authorized by section 3962 of the Eevised Statutes. 
The accounting officers of the postofflce department may certify 
to facts which corne under their officiai notice. U. S. v. Jones, 8 
Pet. 375, 384, 8 L. Ed. 979; Bruce v* U. S., 17 How. 437, 441, 15 
L. Ed. 129. They had this évidence béfore them, and it was officiai 
information that the fine had been imposed. The statement of 
account was therefore prima facie évidence of this charge of f 5, 
and, if this évidence was not ovércome by compétent proof, en- 
titled the United States to a verdict and judgment for that amount. 
Judgment reversed, with instructions to the court below to take fur- 
ther action in accordance with this opinion. 



In re BHMIS. 
(District Court, N. D. New York. November 9, lOOO.) 

BANKR0PTCT— RiGHT TO DiSCHARGB— CONCBALMBNT OF PrOPBBTY. 

A bankrupt had for some years been dolng a very large and lucrative 
business as an eye spedallst, and Had accumulated property, ail of "which 
he transferred to his wlfe; and Within a year prior to flling hls pétition 
In bankruptcy^ he also transferred hls business to her, claiming thereafter 
to hâve been employed by her at a salary. No considération was shown 
for the varions transfers, there' was no visible différence in the conduct of 
the business, and the bankrupt contlnued up to the time of flling his péti- 
tion to keep a bank account in hls owri name, from which he had checked 
several thousand dollars within the previous two years. in payment of 
Insurance, repairs, taxes, etc., on property previously transferred to his 
wlfe; but he kept no bopks from which the state of his affairs could be 
learned, and made no report accounting for the money so paid ont or for 
hls salary. Eeld, that he was guilty of a fraudulent concealment of his 
property, as well as a failure to keep books, which debarred hlm frorh the 
right to a discharge. 

In Bankruptcy. On motion to conflrm report of référée recom- 
mending that a discharge be denied the bankrupt, and on exceptions 
thereto. 
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T. D. Trumbull, Jr., for bankrupt. 
King & Angell, for objecting creditors. 

COXE, District Judge. The spécification charging concealment 
is defective in that the essential averment, that the acts were done 
"knowingly and fraudulently," is omitted, bat as the évidence has 
been taken upon the theory that the spécification was properly 
drawn, no injury can resuit from allowing an amendment nunc pro 
tune. In re Pierce (D. G.) 103 Fed. 64. 

The référée recommends that a discharge be refused upon the 
ground, first, that the bankrupt has concealed property from his 
trustée; second, that he has failed to keep books of account or rec- 
ords from which his true condition might be ascertained. 

The testimony has been examined with care, in the light of the 
briefs and of the oral argument, with the resuit that the court concurs 
in the opinion of the référée that a discharge si ould be denied. The 
bankrupt's conduct in transferring to his wife every vestige of prop- 
erty formerly owned by him, and his neglect to keep any satisfactory 
record by which his property can be traced or his financial condi- 
tion ascertained, leads to the inévitable conclusion that thèse acts 
were committed and omitted knowingly and fraudulently, and with 
intent to conceal the true condition of his affairs from his trustée 
and his creditors. The bankrupt was adjudicated upon his own 
pétition December 1, 1899. Prior to January, 1898, he kept no 
books of any kind, and since that time his books hâve been of the 
most crude and unsatisfactory character, although his business, that 
of an "eye specialist," has been very extensive, aggregating in one 
year, 1897, from |40,000 to $70,000. It is absolutely impossible to 
arrive at an accurate, or even an approximate, estimate of the ex- 
tent of this business during the four or flve years preceding the 
filing of the pétition. Prior to October, 1897, the bankrupt trans- 
ferred his real property to his wife, but the considération for the 
transfer is not shown.- In 1899 it is alleged that the entire business 
was transferred to the bankrupt's wife and that he was employed 
by her at an annual salary of |2,500. That this transfer was made 
in view of threatened litigation is not denied by the bankrupt. No 
attempt has been made to account for the salary. So far as extema) 
appearances are concerned the business continued after the trans- 
fer precisely as it had before. The transfer of property to the wif« 
without apparent considération, the failure to keep accurate books, 
the large and lucrative business conducted by the bankrupt, so fai 
as outward appearances were concerned, in his own name, are ail ad 
mitted by his counsel, but it is asserted that the property and busi- 
ness were actually and in good faith transferred to the wife and that 
he has no interest in either. The court could not accept this view 
even if the testimony stopped at this point. The presumptions 
drawn from such an unusual and wholesale transfer and the failure 
to keep books by which the value of the property and business can 
be traced are incompatible with an honest purpose. But it is not 
104 F.^ 
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left to presumption. The bankimpt did not observe even the usùal 
précaution in such cases, oî acting, eo far as outward appearances 
are concerned, as agent for Ms wife. He kept an individual bank 
accbuilt a^d drew his o#ii chècks to pay for taxes, repairs, insnrance 
and iûtêrest on the prciperty standing in his -wife's name, amounting 
to ovér |10,000 in a Ittle over two yeiars. The pretensé that this 
mone^ belonged to thé bànkrupt's wife has nothing but his testi- 
mony to support it, and in nO event could she hâve acquired title 
to it except by reason of the colorable transfer to her prior to Oc- 
tobei*, 1897. That money eamed by the bankrupt in his business, 
prior to the pretendèd ti*ansfer to his Wife, went into this real estate 
in the form of improvenients, taxes, etc., is clearly established by the 
proof. No part of this money has been accounted for. The testi- 
mony further shows that frOm October, 1897, to January, 1899, the 
bankrupt pâid by his Personal checks over |7,000 on stock of the 
Glens Falls Savings & Loan Association standing in the name of his 
wife. No retum of this money or âily part thereof has been made. 
The transfer of the Personal property to the bankrupt's wife in 1894, 
as testifled tô by him, vésted in her a title as unique as it is informai. 
He says: 

"ï transferred my furnîtiire and matériels to my wife In 1894. Q. Did you 
transfer them by wrltten Instrument? A. No. Q. How dld you do it? A. I 
Bimply gave tliem to her. 'Q. What did you say? A. I told her I was goîng to 
do it and dld îfc Q. What iflid you tell her? A. I cannot remember what I 
told her then. Q. What is your best recolleetlon? A. I gave her to under- 
stand the propierty waa aU liers." 

The business was transferred to Mrs^ Bemis on the Ist of Jan- 
uary, 1899, in a similar manner. 

"I made a proposition to her at home. Q, In whose présence? A. I could 
not tell you. t^, What did.she, sày to thatî A. She was of course willlng. 
Q. Did Bhe sày âiiything about it? A. She told me I understbod the business 
and to manage It Q. Ton said that you would carry on the business for her 
and lieep aceount; was there anjthing done In wrlting? A. No, sir. • ♦ • 
Q. What purpose did you haveî A. I was afrald of Dr. Palmer bringing law- 
Buits against me." 

Kegardihg his systeni of bookkeeping or, more accurately speak- 
ihg, his entire lack of System, the bankrupt says: 

"Q. Did you hâve books In which you made or caused to be made entrles 
of any klnd during that tlmeî A. No. sir. Q. What were those booiss? A. 
Bvery man has books, don't they? Q. Dld you hâve books? A. I say I never 
had any regùlàr Une of books; I had books, certainly. I cannot remember 
anything about them. Q. Don't you remember anything about what those 
books were? A. I cannot tell you ^nythlng about that. Q. Where were they? 
A. I hâve seen them. Q. Whereî A. At the ofiBce. Q. Where are they now? 
A. Around sorùewhere. Q. Where do you suppose they are; hâve you any 
Idea? A. No." 

Thèse books were not produced, but subsequently a book contain- 
ing stubs of checks was produced but in a mutilated condition, the 
stubs of checks drawn since September 4, 1899, having been torn 
out. No explanation of the disappearance of this important pièce 
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of évidence appears upon the record and none bas been given 
which the court is at liberty to consider. 

Enough bas been said to demonstrate the inéquitable and dis- 
ingenuous conduct of the bankrupt. A large and valuable property 
has been placed beyond the reach of creditors, and nothing which 
the bankrupt has said or done has aided the trustée in his en- 
deavor to disentangle the inextricable confusion in which the es- 
tate is involved. On the contrary the bankrupt has apparently 
placed every obstacle which his ingenuity could invent in the 
path of the trustée, and has so mixed up his own and his wife's 
money that it is impossible to tell how the account between them 
stands, even assuming that ail the transfers to her are valid. The 
court is convinced that some, at least, of the transfers to the wife 
were only temporary makeshifts, intended to meet an unusual 
exigency, to be ignored as soon as the bankrupt could safely résume 
dominion over his property. No impartial person can, it is thought, 
read the bankrupt's testimony without being convinced that some 
part of the large property which he has earned and handled in 
récent years, and which is now in the name of his wife, belongs 
to his creditors, and that the bankrupt has not only concealed this 
property, but the évidence by which its true status can be dis- 
covered. The case clearly falls within the rule enunciated in the 
following cases: In re Hirschman, 104 Fed. 69, 4 Am. Bankr. E. 715; 
In re Hofifman (D. C.) 102 Fed. 979, 4 Am, Bankr. R. 331; In re 
Quackenbush (D. C.) 4 Am. Bankr. R. 374, 102 Fed. 382; In re 
Walther (D. C.) 95 Fed. 941, 2 Am. Bankr. R. 702; In re Mendelsohn 
(D. C.) 102 Fed. 119, 4 Am. Bankr. E. 103; In re Bragasa (D. G.) 
103 Fed. 936, 4 Am. Bankr. R. 519; In re Welch (D. C.) 100 Fed. 
65; In re O'Gara (D. C.) 3 Am. Bankr. R. 349, 97 Fed. 932; In re 
Ablowich (D. C.) 99 Fed. 81. The report of the référée is conflrmed 
and the discharge is refiised. 



In re FINLAY. 

(District Oonrt, S. D. New York. Novcmber t, 1900.11 

Bankbtjptot— Administration of Estate— Settino Asidk Assigneb's Salb. 

AlthoTigh It gatisfactorily appears that a sale of property of bankrtipts 
by an assignée to the wlves of the bankrupts, the proceeds belng subse- 
Quently tumed over to the trustée lu bankruptcy, Is voldable, yet where 
the property has been resold, and sueh tlme has elapsed that It Is doubtful 
whether the settlng aslde of the sale and the suit for an aecountlng 
thereby rendered necessary would resuit In any beneflt to the estate, It 
wUl not be set aslde at the Instance of creditors, unless upon thelr glvlng 
A bond to Indemnlfy the trustée for any losa which may resalt to the 
estate. 

In Bankruptcy;. On motion to aet aside a sale of the bankrupt's 
property. 
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' Stern, Singer & Barr and Myers, Goldsmith & Bronner, for the 
motion. 
Weedi Henry & Meyers, ôpposed. 

BROWN, District Judge. Had ail thé facts wMch appear on this 
motion béen ascertained and made linown to tlie court on the previ- 
Oûs application in February last, I sbould not hâve hesitatéd to set 
aside the sale. Without'in iany way impëaching the good faith of 
the assigpee, there are t'oo many cmnulàtivé circumstances indic- 
ative of ùnfair advantage, if not bf positive fraud, in procuring the 
sale of the assets to thé injury of creditors and to the advantage of 
thé bankïûpts through their wives/to permit the sale to stand. 
Âftèr ^e lapse of neàrly eight months, the difficulty how is as re- 
spects Ihe probability ofany pra,cticable relief that would afiord any 
materiaj' benéfit to the crédîtors. Assuming, as contended by the 
creditors^ that the money used by thè baûkrupts' wives to purchase 
the stoclî was the môney paid them by the bankrupts before the insti- 
tution ôf bankruptcy proééedihgs, still uiider the décision of the su- 
prême court in t^e caséaFBârdes v. Bank, 178 U. S. 524, 20 Sup. Ct. 
1000, 44 L. Ed. 1175, 4--Am. Bankr. B. 163, the payment of those 
moneys by the wives fbr thé stock Couid not be disregarded, nor 
could that mbney be retaiûed by the trustée upon setting aside the 
sale, but it would hâve to bè retumed. The amount realized on the 
sale was about $4,800, of which the assignée received net about 
f 4,500. Since that time the assignee's accounts haye been passed, 
the assignée discharged and the moneys paid over to the trustée in 
bankruptcy. The actual value of thje stock sold is not determined 
With any cei^tainty. Thé èstiniates of the bankrupts upon which the 
value of $13,000 is no^ pliced upon thè stock, are by no means con- 
clusive, or evèn satisfactbty authority. Àccording to the creditors' 
affldavits, there are no means of ascertaining how much of the stock 
was afterwards sold in New York, nor the amount of proceeds re- 
ceived therefor, before the balance was tumed into the corporation 
known as the Finlay Company. For any relief, supposing I were 
to grant an order setting aside the sale, a bill in equity must be 
flled in the state court for àû accounting as respects the goods or 
their proceeds, to which ail persons conçerned in the disposition of 
the goods subséquent to the sale and against whom relief was sought 
would be necessary parties. Af ter this lapse of time and the varions 
changes that hiave occurE«d, ï think the prosecution of such a suit 
would be attended with lïiuch labor and expeUse, and, looking at ail 
the circumstances, I hàvtjso moch doùbt as resjîects any bénéficiai 
fin^l resuit, that I thiiik|I ought not to set asi^é.the sale except 
upph security given by the creditors to indemnify the trustée against 
any loss or expense occasioned thereby, or by the subséquent proceed- 
ings to recover assets.' An additibnal reasoii for this is, thàt if 
there is any such fraud as would justify a rétention by the trustée 
of the moneys paid by the wives, that same fraud would enable the 
trustée to recover from them directly at ïéàst the $4,000 paid to them 
by their husbands shortly prior to bankruptcy, without the burden 
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of establishing the further right to an accounting in a plenary suit 
for the goods or their proceeds. Should a bond as above provided 
be furnished within 20 days, an order may be entered setting aside 
tlie salej otherwise the motion will be denied. 



In re HEYMAN. 
(District Court, S. D. New York. Norember 2, 1900.) 

BANKRUPTCT — RiOHT TO DiSCHARGE— FiCTITlOUS M0RT6AGE. 

The bankrupt, a wornan, scheduled a debt to her slster for $3,000 for 
borrowed money, secured by mortgage oa tlie bankrupt's household efCects 
and paintings. The sister did not prove her debt, and on a contested ap- 
plication for discharge the only testimony to support the validity of the 
mortgage was that of the bankrupt herself, from which it appeared that 
at the time it was claimed the loans were made the sister was an orphan, 
unmarried, and but 18 or 20 years of âge, who had Inherited no property, 
and had no business or occupation or apparent means, and who lived for 
the most part with her brothers or sisters. Her testimony was not taken 
by the bankrupt, although there was full opportunity, and the creditors 
were unable to obtain service of a subpœna upon her. Eclâ, that on such 
testimony the mortgage must be regarded as fictitious, and a discharge 
refused. 

In Bankruptcy. 

Robert L. Turk, for bankrupt. 

Charles Strauss, for opposing creditors. 

BEOWN, District Judge. I must witbhold discharge in this case. 
The bankrupt's testimony présents so improbable a story, and is so 
destitute of any corroborating circumstance whatever, that I cannot 
resist the conviction that the alleged debt of |3,000 for nioneys loaned 
by the sister is largely, if not wholly, iictitious. The schedules state 
this debt as accruing on February 26, 1898. The bankrupt says that 
it was made up of sums of |50 to $100 loaned at varions times during 
a year or tvpo preceding. The sister was unmarried and at that time 
was only from 18 to 20 years of âge, Her father and mother were 
dead and left her no property. She had no business and was earning 
nothing. No apparent means of hers are shown. The bankrupt 
could give no further particulars. The greatest efforts were made 
by the creditors to procure the attendance of the sister as a witness — • 
ail unsuccessful. Unfortunately she died in July, 1899, but until 
• within a few weeks before that she might hâve been produced by the 
bankrupt and would hâve been subpœnaed by the creditors if she 
could hâve "been found. She lived at varions places, mostly with her 
brothers and sisters, from time to time. She did not prove the debt 
in bankruptcy. The mortgage given for it was upon the household 
furniture, paintings and effects of the bankrupt. I cannot conceive 
that a jury, upon the testimony given, would crédit the bankrupt's 
story or uphold the mortgage as a bona fide transaction. Tlie neces- 
sary inference is that it was given to shield the bankrupt's valuable 
household effects from creditors. 
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la re LBB PING. 

i . 

In re LUM TOW. 

(District Court, D. Oregon. Oetober SI, 1900.) 

Nos. 4,523, 4,524. 

Aliens— Chinese Exclusion Aot— Conclubivenkss of Décision- oi" Collectok. 
The Chlnese exclusion act (23 Stat. 117) commits the question of the 
right of a Chlnese person to enter thls country to the collector of customs, 
wlth a right of appeal to the secretary of the treasury, and malies their 
décision final; and the fact that the collector disregards the plain provi- 
sions of the statute, and refuses the right to land to one havlng a certifi- 
cat© of his student charaeter, conformlng to the requlrements of the law, 
and xvhich is not controverted by the United States, does not gire a court 
juriSdictiOn to revlew his décision. 

On Pétitions by Lee Ping and Lum Tow for Writs of Habeas Cor- 
pus. 

Ealeigh Stott and M. L. Pipes, for petitioners. 
John H. Hall, U. S. Atty. 

BELLIN(jEE, District Judge. The petitioners are Chinese boys, 
aged, respectively, 16 and 18 years, who hâve been refused a land- 
ing in this country by the collector of customs at this port. The 
petitioners hâve certiflcates as to their student charaeter, viséd by 
the American consul at Canton, which conform to the requlrements 
of the act of congress in respect to the admission into the country 
of persons of that class. The act of congress provides as follows: 

"Sueh certlflcate visêd as aforesaid shall be prima facie évidence of the facts 
set f orth thereln, and shall be produced to the collector of customs of the port 
In the district In the TJnlted States at whlch the person named thereln shall 
arrive, and afterward produced to the proper authoritles of the XJnited States 
vrhenever lawfuUy demanded, and shall be the sole évidence permisslble on 
the part of the person so producing the same to establlsh a right of entry into 
the United States; but sald certiflcate may be controverted and the facts 
therein stated disproved by the United States authorlties." 23 Stat. 117. 

The order made by the collector in the case of Lum Tow is as fol- 
lows : 

"Portland, Oregon, September 5, 1900. 

"Now at thls tlme cornes on for hearlng the application of Lum Tow, a 
subject of the emperor of China, for admission to the United States as a stu- 
dent; and after hearlng the évidence of appUcant and Yee Mow and Lem 
Chung, wltnesses on behalf of the applicant, and statements of applicant do. 
not agrée wlth those In certiflcate, and belng at this tlme fully advised in the 
premises, it Is ordered that the said Lum Tow be refused a landing, upon the 
ground that the évidence produced by said applicant is insuifflcient and unsatis- 
factory to prove his right to land." 

The order in the case of Lee Ping récites that after hearing the 
évidence of applicant, which did not agrée with statements in the 
certiflcate, and being fully advised in the premises, it is ordered that 
the said Lee Bing (Ping) be refused a landing upon the ground that 
the évidence produced by said applicant is insufiQcient and unsatis- 
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factory to prove hîs right to land. The name appearing in this cer- 
tificate is Lee Ping, while the name given by thé applicant, as ap- 
pears in the transcript of his testimony, is Lee Bing; and this is 
probably the discrepancy ref erred to in the order, since there is no 
other disagreement (if such a variance, where both statements are 
through interpreters, deserves to be called a disagreement) between 
the statements of the witness and those contained in his certiflcate. 
It is argued that the collector was without jurisdiction to take the 
testimony of the applicants, or that of other witnesses in their be- 
half, or to décide thereupon that the évidence produced by them was 
insufflcient. It goes without saying that such testimony was irrel- 
evant; that the certiflcates are, as the act of congress provides, the 
sole évidence permissible on the part of the applicants of their right 
to land. But if, notwithstanding the plain déclaration of the stat- 
ute that such certiiicates, not being controverted and disproved by 
the govemment, establish a right of entry into the United States, 
the collector of customs refuses to give them that effect, it does not 
follow that this court has jurisdiction in the premises. It is true, 
the collector may be said to be bound to give the effect to the cer- 
tiflcates that the act of congress provides they shall hâve; but it is 
equally true that ail courts are required to décide in conformity to 
the law, and if they do not so décide their jurisdiction is not lost. 
The jurisdiction to décide does not dépend upon the rightfulness or 
lawfulness of what is decided. Jurisdiction is the power to décide, 
not merely the right to décide correctly. The fact that the law is 
clear makes no différence. The law has committed the question of 
the right of this class of persons to enter the country to the col- 
lector of cùstoms, with a right of appeal to the secretary of the 
treasury. There is no distinction between the jurisdiction of the 
collector of customs in thèse cases and that of inspectors of immi- 
gration in the case of other aliens. The Case of Nishimura Ekiu, 
12 Sup. et. 336, 35 L. Ed. 1146, where the conclusiveness of the ac- 
tion of the inspecter of immigration in refusing landing to a sub- 
ject of Japan was affirmed by the suprême court, is repeatedly cited 
by that and other courts in décisions which give a like effect to the 
décision of the collector of customs under the Chinese exclusion 
acts. It is immaterial, so far as the question of jurisdiction is con- 
cerned, how the collector décides, or whether he décides with rea- 
son or against reason. Much stress is put upon an observation in 
the opinion of the circuit court of appeals in this circuit in the case 
of U. S. V. Gin Pung, 40 G. G. A. 439, 100 Fed. 389. The court says: 

"If it was an excess of power for the collector to déport petitioner without 
a hearing, jurisdiction to hear and adjudge could not be assumed by the 
circuit court. Its power mlght have been properly exerted to arrest the con- 
séquences of the collector's illégal act. It could go no further." 

This statement has been heretofore cited in another case, where 
the jurisdiction of this court was invoked to reverse the action of 
the collector of customs in refusing to land a Chinese person. I say 
now, as I said in that case, that it is not apparent what jurisdiction 
this court could have exercised in the case at issue. In other words, 
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what is mean,t by the circuit court of appeals in the statement quot- 
ed? If thé court means to intimate tîiat it was withiii the poWer of 
this court t6 interpose and prevent the déportation of tlie petitioner 
until there could be a hearing or pendîMg a hearing on Ms appeal to 
the secretary of the tréasury, then it is a suflflcient ànswer to what is 
claimed for the stateinent thus qupted to say that in thèse cases 
the collector has full^ determined the question presented to him, 
and the. pet;tioners hâte had their appeal, which hàs been decided 
against ttiW by the secretary of the tréasury, ï am convinced 
that the court in the case cited meant no more than to say that it 
was possible that this court might by some process hâve restrained 
the déportation of t^e petitioner until such timè as his right of 
appeal could be exercised and his appeal determined. I am not now 
advised; as to what the court might 6t could do in such a case to 
arrest what is called "the conséquences pf the coUector's illégal act," 
but it is very clear that the conséquences to be arrested in that case 
were mérely those which bperated to deprive the petitioner of his 
right to the remedy provided for by the statu te, namely, his right to 
the remedy of an appeal; and, if it is within the power of the court 
to pee that the petitioner has the beilefit of the proçess which the 
law has allowed him, it does not f ollow that the court can interfère 
in any other cpe. In thèse cases, as in the othei* cases cited, the 
collector, to whom the law has coir\mitted the question of the right 
of thèse petitioners to land, has determined that question; and the 
only question now submitted is, not that of the déniai of a further 
hearing, but that of the correctness of the détermination so made, 
and that question, so far as this court is concemed, is not a ques- 
tion at ail. So f ar as the inquiry into the right of the petitioners to 
enter the coi^utry, and ail questions relating to that inquiry, are 
concerned, the collector 6f customs, and the secretary of the tréas- 
ury on appealj constitute the sole tribunal to hear and décide, and 
they havé beard and decided; and as to the correctness and justice 
of what is decided this court can no more inquire than it can in 
any case involving the right of a subject of China, under the exclu- 
sion acts, to enter the country. In the case of In re Ota CD. G.) 96 
Fed, 487, where a Japanese, having a domicile and established busi- 
ness in this country, went to Japan, he was refused a landing upon 
his return to this country, by the immigrant offîcers of the United 
States, as an alien immigrant. The court was of the opinion that 
the applicant, having a domicile hère, was nqt an alien immigrant, 
within the meaning of the act under which ihë was excluded, but 
that, the executive offlcers of the government having decided pther- 
wise, there was no jurisdiction in the court to interfère in the mat- 
ter. The court says that the finding of thèse offlcers that an alien 
seeking to land is an immigrant is as conclusive upon the court in 
a proceeding like thig, as their finding in relation to any other fact 
affecting the alien's right to land. Now, if the finding by thèse ofii- 
cers of the fact upon which their jurisdiction dépends — namely, the 
fact that the applicant belonged to a class whose right to enter the 
United States is subject to tiieir décision — ^is coiiclusive, there can 
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be no question în a case like thèse, where the applîcants are ad- 
mittedly of the class whose right to land is committed to the déter- 
mination of the collecter of the port and the secretary of the treas- 

ary. 

It is argued that, so far as the question of fact in thèse cases may 
be said to be involved, there is no question about it; that where 
the statute décides there is nothing left for décision. But the col- 
lecter has decided that there is a question for décision, notwith- 
standing the statute, and his décision is final. In other words, the 
law has charged the collecter with the duty of enforcing this stat- 
ute, and the fact that he disregards it does not invest the courts 
with jurisdiction to enforce it. 



Ex parte JACOBI. 

(Circuit Court, B. D. Louisiana. August 20, 1900.) 

L AppEAi,— Habkas CoKPns— Décision m Chambers. 

The décision of a circuit judge in chambers in a habeas corpus pro- 
ceedlng is not a final décision of a court from which an appeal wUl lie. 

2. Circuit Court op Appeals— Jurisdiction — ConstitutionaIi Questions. 

An appeal from the décision of a circuit court on an application for 
a -writ of habeas corpus, based on the ground that the applieant is de- 
tained in custody in violation of the constitution of the United States, 
does not lie to the circuit court, of appeals, but must be taken to the 
suprême court. 

On Application for Ap]>eal. 

R. 0. Brickell, A. A. Wiley, and Julius Sternfeld, for petitioner. 
Ray Rushton, for respondent. 

SHELBY, Circuit Judge. 1. This is an application for an appeal 
to the United States circuit court of appeals from the décision of a 
circuit judge at chambers in a habeas corpus case. The décision of 
a circuit judge at chambers in such case is not the final décision of 
a court. No appeal lies in such case. Lambert v. Barrett, 157 U. S. 
697, 15 Sup. et. 722, 39 L. Ed. 865; Carper v. Fitzgerald, 121 U. S. 
87, 7 Sup. et. 825, 30 L. Ed. 882; Ex parte Lennon, 150 V. S. 393, 14 
Sup. et. 123, 37 L. Ed. 1120; Act March 3, 1891; Eev. St. §§ 763, 764. 

2. The traverse of the sherifl's return allèges that Sanford Jacobi 
is detained in custody in violation of the constitution of the United 
States. The case, therefore, is one involving "the construction or 
application of the constitution of the United States." This is also 
shown by the assignment of errors. Li such case, if decided by the 
circuit court, the appeal could only be taken to the suprême court. 
It could not be properlv taken to the court of appeals. Act March 3, 
1891, §§ 5, 6; Pennsylvània Mut. Life Ins. Co. v. City of Austin, 168 U. 
S. 685, 18 Sup. et. 223, 42 L. Ed. 626; City of Walla Walla v. Walla 
Walla Water Co., 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341; Scott v. 
Donald, 165 U. S. 58, 17 Sup. Ct. 265, 41 L. Ed. 632; Holder v. 
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Aultnjan, Miller & Co., 169, U. S. 8?, 18 ?up. Ct. 269, 42 t. Ed 669; 
Honièr v. TJ. S., 143 tT/S;5tô; l2m. Ct. 522, Sfe fc. Éd: 266; Kailroad 
C6. Vf Adams, 35 C. 0. À..63S, 93 Fed. 852; City ôf MacOn v. Georgia 
Packing Co., 9 C. G. A. 262, 60 ïî'ed. 781; Wd City of Dàwson t. 
ColumWa Ave, Saving-Fund, Safe-Depositj Title & Trust Co., 42 
O. C, A. 258, 102 Fed. 200, ané catsés cited in last casé. The applica- 
tion for appeal is deûied. 



IKOEIBSOLL et al. T. HOLT et al., Oommlssloner of Patents. 

(Circuit Court, N. D. Callfornla. October 29, 1900.) 

No. 12,873. 

1. Patents— SuiTB to Obtain Issoancb— Reissues. 

Eev. St. ? 4915, which provides that, "whenever a patent on applica- 
tion is ref used, • • * the appllcant may hâve remedy by bill In 
eqnlty," appUes to applications for a reissue as well as to original appli- 
cations. 

3. SAMK— PlBADING— StJFFICIBNCT OF BlLl. 

In a suit brought under Rev. St. I 4915, to obtaln the reissue of a 
patent refused by the patent office, the court exercises original Jurisdic- 
tion,' and the Inqulry extends td the Invention as an entirety, the rlght 
of the complainant to be determlned on ail compétent, évidence, and not 
merely on the record made on the patent ofiace; hence the blU must 
fully disclose the facts upon whlch the Invention is daimed. 

In Eqiiity. On demurrer to bilL 

Wheaton & Kalloch, for complainanta. 
Scrivner & Hopkina, for respondents. 

MOREOW, Circuit Judge. This is a suit in equity, bronght by the 
complainants under section 4915 of the Kevised Statutes of the 
United States, to obtain the reissue of certain letters patent. The 
complaintis deinurred to by the respondents upon severaJ grounds, 
presenting the following questions for considération: Does the 
remedy ptovidëd in section 4915 of the Eevised Statutes cover an 
application for the reissue of a patent? If so, does the bill of com- 
plaint hérein state with sufSieient particularity the facts upon which 
the reissue 5f patent is asked? 
. Section 4915 provides : 

"Whenever a 'pàtent on application la refused, either by the eommlssloner 
Df patents or by the suprême court of the District of Columbla upon appeal 
from the eommlssloner, the applicant may hâve remedy by bill In equity; and 
the court ftavlng cognlzançç thereof, on notice to adverse parties and other 
due proceeijlngs had, may adjudge that such applicant Is entltled, according to 
law, to receive a patent for his invention, as specifled in hls clalm, or for any 
part thereof, as the facts m the case may appeaf." 

,The respoftdents contend that the words "patent on application," 
at the beginning of the section, cannot be construed to include appli- 
cations for reissue of patents, and that, ther<îf ore, the controversy 
in tbe présent suit arising upon an application for the reissue of a 
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patent, this court bas no jurisdiction in the matter. In support of 
this contention it is argued: That section 4915 of the Revised Stat- 
utes is a substantial re-enactment of section 16 of the patent law of 
1836. That in 1837 an additional act was passed, section 8 of which 
provided the same remedy in the case of the r éjection of an applica- 
tion for the reissue of a patent as in the case of the original applica- 
tion, as foUows: 

"That whenever application slial! be made to the commissloner for any addi- 
tion of a newly-discovered improvement to be made to an existing patent, or 
whenever a patent shall be returned for correction and re-issue, the spécifica- 
tion of claim annexed to every such patent shall be subject to revision and re- 
striction, in the same manner as are original applications for patents; the 
commissloner shall net add any such improvement to the patent in the one 
case, nor grant the re-issue lu the other case, until the applicant shall hâve 
entered a disclaimer, or altered his spécification of claim in accordance with 
the décision of the commissloner; and in ail such cases, the applicant, if dis- 
satisfled with such décision, shall hâve the same remedy and be entitled to 
the benefit of the same privilèges and proceedings as are provided by law in 
the case of original applications for patents." 

— That this section was not incorporated into the Revised Statutes, 
and therefore the remedy bas ceased to exist in cases of applications 
for reissue of patents. 

The first step in constniing a statute is to examine the language of 
the statute itself. The Revised Statutes must be treated as the 
législative déclaration of the statute law on the subjects wbich they 
embrace. When the meaning is plain, the courts cannot look to the 
statutes which bave been reyised to see if congress erred in that 
revision. Resort may only be had to the prior laws when necessary 
to constme doubtful language used in expressing the meaning of con- 
gress. U. S. V. Bowen, 100 U. S. 508, 513, 25 L. Ed. 631. Where is 
the doubtful language in the section in controversy? It says, "When- 
ever a patent on application is refused, * » • the applicant may 
bave remedy by bill in equity." Is not this a simple, concise state- 
ment of the intention of the législature to include patents of any 
nature within the remedy? îîo spécification is made of patents on 
original application or patents on reissue application, but the gêner- 
ai term is used, which will include patents applied for under any con- 
ditions that may arise in such proceedings. That a reissued patent 
has the same standing in the law as an original patent is undoubted. 
The statutes so provide, and the courts so construe them in innumer- 
able cases. A patent is granted originally to secure certain rights to 
inventors for a limited time. A reissued patent merely secures those 
rights more definitely in some particular wherein the original patent 
was defective. Is it reasonable to suppose that congress intended to 
limit judicial considération to the claims for a patent first presented, 
regardless of their accuracy or completeness? The answer is self- 
evident, and it is not surprising that no authorities can be cited in 
this connection. The demurrer will be overruled as to the want of 
equity in the bill and to the absence of jurisdiction in this court. 

The bill is also demurred to as insufiioient in not speciflcally set- 
ting forth the reasons why the patent should be amended, and a re- 
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issue granted. Undep the statute (sectito 4915, Rev. St.) tMs court 
lias original jurisdiction iu controversies of this nature, and does not 
proceed as an appellate tribunal. Wheaton v. Kendall (G. 0.) 85 
Fed. 666, 671. The original patent having been surrendered for re- 
issue, interférence declared, an adverse décision rendered, and a 
reissue rèfused, the patent is entirely avoided (Peck v. Collins, 103 
U. S. 660, 26 L. Ed. 512), and the plaintiff now stands in the position 
of one applying for an original patent, subject to the ordinary rules 
of equity practice and procédure. The case is not conâned to the 
record made in the patent office, but is prepared and heard upon ail 
compétent évidence adduced, and upon the whole merits. Jurisdic- 
tion is conferred by the statute to adjudge whether or not the ap- 
plicant is entitled, according to law, to receive a patent for his al- 
leged invention. Buttervrorth v. Hoe, 112 U. S. 50, 61, 5 Sup. Ct. 
25, 28 L. Hd. 656. As this inquiry will not be conflned to the claims 
of the patent sought to be amended upon application for reissue, or 
to the claims in controversy in the interférence proceedings, but will 
extend to the invention as an entirety sought by the plaintiff to be se- 
cured by letters patent, the bill should fully disclose the facts upon 
which the invention is claimed, and the particulars of the applica- 
tion for patent. A bill in equity upon an alleged infringement "must 
contain such a description of the patented invention as will apprise 
the court of the particulars in which it consists, or it must make 
profert of the letters patent upon which it is based." Walk. Pat. 
(2d Ed.) § 579. The same requirements apply to a bill for the obtain- 
inç of a patent refused by the commissioner. The demurrer upon 
thxs point will be sustained. 



DOB et al. V. SPRINGFIELD B0ILE3R & MFG. CO. 

(Oirqult Court of Appeals, NInth Circuit October 1, 1900.) 

No. 602. 

1. ADMrRALTT— Service of Pkocess— Folioking Btate Statute. 

Service of nionition In admiralty may be made under the provisions of 
e State statute regulatlng the mode of Service in actions at law and in 
equity. i 

SS. FoBEiGN CoSî'OKATiONs— Sebvice DP Phocèss^Campohnia Statute. 

Under Code Clv. Proc. Cal. § 411, which autborlzes service of process on 
foreign corporations "doing business and having a managing or business 
agent, cashier or secretary within this state," by service on such agent, 
cashier, or secretary, to rendef such à Service effective, where made on a 
person as the business agent of a foreign corporation, the corporation 
must be In fact doing a substantial part of its busihess within the state, 
so as to be subject to the statute, and the agent must be one having actual 
derivative anthority bearing a close relation to that of managing agent, 
cashier, or secretary, and not merely an agency created by construction 
01 implication, contrary to tbe intention of the parties. 

8. Same— Business Agent. 

A broker in San Francisco, at hIs own sollcitation, was fumished 
priées by a maehinery mauufacturlng corporation of Illinois, and ocoa- 
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sionally made a sale of articles made by It, to be delivered on board 
cars at the factory, adding to the price given him a commission for him- 
self. The company declined to appoint him an agent, and paid him 
nothing. 3eld, that sueh transactions did not constitute a doing of busi- 
ness by the corporation in California, nor make such brolier its business 
agent in that state, wlthin the meaning of Code Civ. Proc. § 411, so that 
service of monition upon him in a suit In admiralty would give the court 
jurisdiction of the corporation. 

Appeal from tlie Circuit Court of the United States for the North- 
ern District of California. 

Appellants are the owners of the steamer Weeott. Appellee is a corpora- 
tion organized under the laws of Illinois, and engagea in business at Spring- 
fleld, m that state. W. H. M. Smallman Is a commission brolier having an 
office In San Francisco, Cal. The libel In this case was flled by appellants 
June 5, 1899, to recover damages for alleged defects in certain machinery and 
boilers purehased by appellants from the appellee under a contract made 
May 13, 1898. Service of monition was returned as having been made "on 
W. H. M. Smallman, agent of Springfleld Boiler & Mfg. Co.," June 7, 1809. 
Appellee thereafter specially appeared, and moved to set aside the service 
upon the ground "that Smallman was not at that time, or at any other time, 
a managing or business agent of the défendant upon whom such or any serv- 
ice could be made that would be blndlng upon the corporation." From the 
affldavits, testimony, and exhibits introduced upon said motion, It appears 
that in December, 1897, Smallman applied to appellee to become Its selling 
agent; that it declined to appoint him, but agreed to quote him bottom priées 
on the goods manufactured by it; that in pursuance of this agreement he 
found several persons, including appellants, who bought goods of appellee at 
the priées quoted by it, with a commission flxed by Smallman added thereto 
to compensa te him for procuring sueh buyers; that ever since the beginning of 
sueh relationship he has maintained an office in San Francisco, Cal., and 
carrled on in his own name the business of commission brolser; that appellee 
never paid him any salary, nor contributed to the payment of any rent for his 
office, nor paid him anything except the commissions earned by him In his 
transactions with it; that he procured from the coriroration letter paper con- 
talning a lithographed letter head of the "Springfleld Boiler & Mfg. Co. Office 
and Worlis Nos. 308-330 East Grand Ave., Springfleld, 111."; that he devised 
an addition whieh was made thereto, viz. "San Francisco Office, 221 Front 
St. W. H. M. Smallman, Agent." Concerning thèse letter heads, Smallman 
testifled: "They were fumished by the company, but I paid for them. I was 
dealing in the goods of varions manufacturers besides the Springfleld Com- 
pany, and in my endeavors to do business used the letter heads of those 
manufacturers, with additions slmilar to that on the Springfleld paper. 
• * * I designed the additions to the letter heads myself, and received 
them from the lithographers at St. Louis, who had the original stone. X paid 
the lithographers' bill for them." The alleged contract was made May 13, 
1898, and is evidenced by two letters, one an offier, the other the acceptance. 
The offer was written on a sheet with the letter head, as above stated, by 
Smallman, and addressed to Charles P. Doe, managing owner steamship 
Weeott. The letter states that for a named sum "this company will build and 
dellver free on board the railroad cars at Springfleld, Illinois, two Scotch 
marine boilers, as per the following spécifications. The boilers will be built 
for the steamship Weeott, and for use on the waters of the Paciflc Océan. 
[Then follow the items and spécifications.] * * * xhe boilers will be 
built, in accordance with the attached blue print, and under the supervision 
of the United States marine inspecter for the Springfleld district. This com- 
pany will guaranty you that they will pass the inspection of the United States 
marine inspector at San Francisco, and that delivery on the railroad cars, at 
Springfleld, lUinois, will be made in seven weeks from the 5th day of the 
présent month. I hâve already submitted the blue prlnt of the boilers to the 
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iETnltêd 'States marine Inspe'c'tor at thls port, and the samé bas been fully 
approveû'by him. [Thèn foUow terms of payment.} If the foregolng is 
ëntirely satjsïactory to you, wIU you hâve the goodness to; admit the receipt 
of this eoramunlcation, and fàvor me wlth your written instructions to go 
ahead wlth the work. * • * Tours, very tnily, W. H. M. Smallman." 
The acceptance Is as follows: "May 13. W. H. M. Smallman, Agt. Springfield 
BoUér Mfg. Gb.'-Dear Sir: Yôurs of evèn date at hand, contalnlng détails of 
boilers for the steamer Weeott. Same are hereby accepted, and you are au- 
thorlzed to proceed wlth the work. Truly yours, Chas. P. Doe, Mg. Owner." 
The testimony of Mr. Doe Is^ to the effect that Smallman never informed him 
that he was actlng as a broker, and not as agent, for the Springfield Boiler & 
Manufacturing Company; that he (Doe) at ail times during the negotiations 
Tinderstood that Smallman was the agent of .sald company; that he never paid 
Smallman any money on account of said corporation without its order. This 
substantlally présents ail the materiaV f^cts contalned in the record. The 
court granted the motion, and set aside the service. Appellants excepted to 
this ruling of ^he court, and then stated that they were satisfied with the 
service of sald monition and citation upon Smallman as the agent of the ap- 
pellee, and that they proposed to rely thereon, and would "not further prose- 
cute the libel hereln excepttbe same be based upon said service." The court 
thereupon entered a final decj;eei"that the sald libel be, and the same is hereby, 
dismissed for want of proseeotlpn." From thèse orders and decrees this ap- 
peal is taken. 

Chas. E. Naylor, for appellants. 

Morrison & Cope and Walter G. Holmes, for appellee. 

Before GILBEKT and BOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge 

HAWLEY, District Jiidgp, after stating the foregoing facts, de- 
livered the opinion of the court. 

Was Smallman a business agent of the appellee, upon whom serv- 
ice could be made that would be binding upon it? Service of moni- 
tion in admiralty may be made under the provision^ of a state statute 
regulating the mode of service in actions at law and in equity. In re 
Louisville Underwriters, 134 U. S. 488, 493, 10 Sup. Ot. 587, 33 L. 
Ed. 991. Section 411 of the Code of Civil Procédure of California 
provides that "the summons must be served by delivering a copy 
thereof, as follows: ♦ • * (2) If the suit is against a foreign cor- 
poration, or a nonresident joint stock company or association, doing 
business and having a managing or business agent, cashier, or secre- 
tary within this state; to such agent, cashier, or secretary." 2 Hitt. 
Code Civ. Proc. p. 964. The service of process, under the provisions 
of this statute, is jurisdictional, and must always be such as to con- 
Htitute "due process of law." The term "business agent," as used in 
the statute, does not mean every man who is intrusted with a com- 
mission or an employment by a foreign corporation. It does not 
mean every man who does any kind of business for a corporation. It 
may be said that every employé of a raiiroad corporation is in a cer- 
tain sensé an agent of the corporation. But it would be absurd to 
say that a brakeman employed by a corporation was a business agent 
upon whom service could be made because he performed some busi- 
ness for the corporation, or that an expressman regularly employed 
by a manufacturing corpoi-ation to deliver machinery to its custom 
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ers is an agent upon whom service could be made under the pro- 
visions of the statute. The statute was never intended to include 
under the tenn "business agent" every person who might incidentally 
or occasionally transact some business for a foreign corporation. 
Its meaning must be drawn from the gênerai context of the language 
used. The business agent mentioned in the statute means one bear- 
ing a close relation to the duties of managing agent, cashier, or secre- 
tary of the corporation. It must be an agent who is appointed, 
designated, or authorized to transact and manage one or more distinct 
branches of business, which may be, and is, conducted and carried 
on by the corporation within the state where the service is made, — 
one -who stands in the shoes of the corporation in relation to the par- 
ticular business managed, conducted, and controlled by him for the 
corporation. To constitute a managing or business agent upon whom 
service of surmnons could be made, the agent must be one having in 
fact a représentative capacity and derivative authority, and not one 
created by construction or implication, contrary to the intention of 
the parties. Mulheam v. Publishing Co., 53 N. J. Law, 150, 20 Atl. 760, 
11 L. R. A. 101; Mikolas v. Walkér, 73 Minn. 305, 307, 76 N. W. 36; 
Railway Co. v. Hunt, 39 Mich, 470; Kennedy v. Society, 38 Cal. 151, 
153 ; Sterett v. Railway Co., 17 Hun, 316 ; Reddington v. Mining Co., 
19 Hun, 405, 408; Gottschalk Co. v. Distilling Co. (C. C.) 50 Fed. 681, 
683; N. K. Fairbank & Co. v. Cincinnati, N. O. & T. P. Ry. Co., 4 C. C. 
A. 403, 54 Fed. 420, 423, 38 L. E. A. 271; Wall v. Railway Go., 37 C. C. 
A. 129, 95 Fed. 398, 400; Railway Co. v. Roller, 41 C. G. A. 22, 100 
Fed. 738, 741, 49 L. R. A. 77. Smallman was not such an agent. He 
was a mère solicitor of business, working for a commission, and not 
an "offlcer or agent," within the meaning of those terms as used in 
the statute. 

The appellee herein was not under any restriction from selling its 
machinery in the state of California. It was not required, in order 
to transact that kind of business, to appoint an agent in California 
upon whom service could be made. The facts in this case show that 
the appellee sold its machinery and delivered it in the state of Illinois. 
It was not engaged in conducting any branch of its business in the 
state of California. Légal service of process upon a corporation, 
which will give a court jurisdiction over it, can be made only in the 
state where it résides by the law of its création, or in a state in which 
it is actually doing business at the time of service, in the manner pre- 
scribed by the statutes of that state or of the United States. The 
question as to what kind of business by a foreign corporation within 
a state will justify a iinding that it is engaged in business therein, 
and validate a service upon its agent, has been very thoroughly and 
elaborately discussed in the circuit and suprême courts of the United 
States, and the gênerai consensus of opinion is that the corporation 
must transact within the state some substantial part of its ordi- 
nary business by its officers or agents appointed and selected for 
that purpose, and that the transaction of an isolated business act 
is not the carrying on or doing business in a state. U. S. v. American 
Bell Tel. Co. (C. C.) 29 Fed. 17, 37, et seq.; St. Louis Wire-Mill Co. v. 
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Ccmsolîdated Bafl>-Wire cfe. (0. C.) 32 Fed, 802; Gilctrist v. Eailroad 
Gff.(G.G.) 47 Fédi 593; ïît K. Fairbank & Co. v. Cinciimati, N. O. & 
T. P. ByJ Go., 4 C. 0. A. 403, 8i Fed. 420, 423, 38 L. E. A. 271; Evans- 
ville Courier Co. v. United Fféss (0. C.) 74 Fed. 918, 920; Swann v. 
Association (G. G.) 100 Flêà.ë22, 928; St. Clair v. Cox, 106 U. S. 350, 
359, 1 Sup. et. 154, 27 L. Ed: 222; Manufacturing Co. v. Ferguson, 
113 U. g. 727, 5 Sup. Ot. 730, 28 L. Ed.' Il37; Construction Co. v. 
Fitzgerald, 187 tJ. S. 98, 106, Il Sup, Ct. ^6, 34 L. Ed. 608; Steamship 
Oo. V, Kane, 170 U. S. 100, 111, 18 gùp. Ct. 526, 42 L. Ed. 964; Insur- 
ance Co. T. Spratley, 172 Ui'S. 602' 610; 19 Sup. a. 308, 43 L. Ed. 
569; Beard v. PublishingCo., 71 Ala. 60, 62. 

lù St. Louis Wire-Mill Çb. V. Consolidated Bàrb-Wire Co., supra, 
Judge Thayer said: 

"When It Is sàld that a corporation Is éngaged ta business in a foreign 
atate, and for that reason bas voluntarliy subjécted Itself to the opération of 
the laws of Buch foreign sta-teiegulatlng-the service of process on foreign 
corpprations, référence, Is plainly -had to business opérations of the corpora- 
tion carrled on withln the sta^ through +he jnedlmn pf agents appointed foi 
that purposé that are continupus, or at least of some duratlon, and not to 
business transactions that are Bieïely casnal, such as an occasional purchase 
of goods or materlal Tvlthlntfie foreign state." 

In St. Clair V. Cox, supra, Mr. Justice Field, in delivering the opin- 
ion of the court, said: 

"We are of opinion that When eerylce Is made withln the state upon an 
âgfnt of a foreign corporation it Is çssentlal, In order to support the juris- 
dîction of the court to rerià'er a Personal judgment, that It should appear 
soniewhere In the record, eltller In the application for the wrlt or accorûpany- 
tngiits service, or In the pieadings or the flndlngs of the court, that the 
corporation was engagea In business In the state." 

In Insurance Co. t. Spratley, supra, the court said: 

"In a suit where no property of a corporation is withln the state, and the 
jUdginent sought Is a Personal one, It is a tnaterlal inqulry to asçertain wheth- 
er the foreign corporation > is engaged ■ in doing business withîn the state 
(«oldey V. Moi:nlng News, 156 U. S. 51&, IB Sup. Ct 559, 39 L. Ed. 517; 
Merchants' ^t^i Oo. v. Grand TrunJt ^^.: Go. [C. 0.] 13 Fed. 358); and, if 
BO, the. servlcei ot process must , be upon fiome agent so far representlng the 
corporation in the state that he oiày properly be heid In law an agent to 
recelve suçh prPceB» In behalf of the corporation." 

Snie decree of the district court isafiarmed, with costs. 
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HAMMON et al. v. NIX. 

(Circuit Court of Appeals, Eighth Circuit October 29, 1900.) 

No. 1,397. 

Tax Salb — Validitt — Assbssment op Minino Claims cndkb Colorado 
Statute. 

Laws Colo. 1891, p. 113 (3 Mills' Ann. St. 1891-96, p. 883, § 322ea), which 
contains but a single provision that "it shall be the duty of county assess- 
ors In assesslng mining claims which are entered or patented to give on 
their assessment roUs the minerai survey numbers of the same," must be 
regarded as mandatory, and the omission of the assessor to comply wlth it 
by giving the number of a claim assessed, where it is not corrected, but 
is carried through the delinquent tax llst, advertisements, and ail proceed- 
Ings untll the claim Is sold, renders the sale invalid, and the deed based 
thereon vold. 

Appeal from the Circuit Court of the United States for the 
District of Colorado. 

ïhis was a bill flled by Blizabeth L. Nlx, the appellee, agalnst Charles T. 
Hammon and George M. Seeger, the appellants, to remove a cloud upon her 
tltle to the James V. Dexter Iode survey, No. 416A, situated in the Uncom- 
pahgre mining district, Ouray county, state of Colorado. The cloud consisted 
of a tax deed executed on May 9, 1898, whereby T. J. Yorlî, as treasurer of 
Ouray county, Colo., conveyed the claim to Charles T. Hammon, one of the 
appellants. In pursuance of a sale of the claim for the taxes thereon for the 
year 1891. Subsequently Hammon conveyed to George M. Seeger, the other 
appellant, an undivided one-half interest in the claim. The case was submit- 
ted for décision upon an agreed statement of facts, from which it appears that, 
as no schedule of the property for taxation was retumed by the owners thereof . 
the claim was listed for taxation for the year 1891 by the county assessor of 
Ouray county, Colo., at the end of the assessment roll for that year, under the 
head of "Unknown," by the folio wlng description: "James V. Dexter, Red 
Canon Creek," and opposite thereto, under the heading "Value of Mines and 
Output," were the figures "$200.00." The claim in controversy was advertised 
for sale, the taxes thereon not having been paid, In the llst of unknown own- 
ers, in the column designated "Mines," by the foUowing description: "James V. 
Dexter Iode Paq." The publication of such notice of sale for the taxes of 1891 
commenced on March 22, 1895. It is agreed that the letters "Paq." are an 
abbreviation of the Word "Paquln," that being the ":ame of a mining district 
in which the property in controversy was situated., A sale of the claim took 
place pursuant to such advertisement on May 6, 1895, and at such sale the 
claim was purchased by Ouray county for the sum of $20.15, the taxes assessed 
for the year 1891 belng $19.75. The certlficate of sale was subsequently as- 
signed to Hammon, one of the appellants, and on May 9, 1898, the treasurer 
of Ouray county executed a treasurer's deed in favor of the assignée. The 
complainant below acqulred title to the property on February 3, 1896, through 
and under the persons to whom the claim belonged at the time it was listed 
for taxation in the year 1891. The trial court vaeated and annulled the tax 
deed aforesaid, the complainant below having flrst tendered to the treasurer of 
Ouray county, and subsequently deposited in court, a sum sufEcient to pay ail 
the taxes, interest, and penalties that had been assessed against the prop- 
erty for the year 1891 and subséquent years. From such decree the défendants; 
below hâve prosecuted an appeal to this court. 

Albert E. Pattison, William Story, and William Story, Jr., for ap- 
pellants. 
E. D. Thompson, for appellee. 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 
104 P.— 44 
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THAYEE, Circuit Judge, after stating the case as above, delivered 
the opinion of the court ' * • 

The validity of the tax deed which is involved in this case, namely, 
the deed exectitéd by the'coUnty ttedsaî'er of Gurây county, Colo., 
on May 9, 1898, in favor of Charles , T. Hammon, is challenged in 
this court on several grounds: First, because the assessment was 
void for Tvant of a proper description trf the property; second, be- 
cause the property in question was not properly adyertised for sale; 
third, because the tax, deed is void on its face, in tbatit shows that 
the sale was made at a time not authorized by law; and, fourth, be- 
cause thë requisite affidavits were not flled by the county trwisurer 
proTinjg the publication and posting bf the notice of the tax sale. 
Wé iâve not found it necessary, liowever, to consider ail of thèse 
objections to the validity of the tax deèd, since we are satisfled that 
the flrst objection must prevail, and that the deed should be can- 
celed beçause the assessment was void for want of a proper descrip- 
tion of'the assessed property. Bëfore the àsfeessilient was made, 
the f ollowing statute relative to the assessment of mining claims 
had beeti adopted by the gênerai assembly of the state of Colorado: 

"It shall be the duty of oounty assessors In assesslng mining claims whlch 
are enteréd or patented, toglve on tlielr assessment roUs the minerai survey 
numbei'S of the same; whether sald assessment be for real estate or personal 
property*". ïjàws Colo. 1891, p. 113. 

See, also, 3 Mills' Ann. St. Colp. 1891-96, p. 883, § 3226a. 

The statute, as last quoted, embraces ail the provisions of an act 
approved on April 10, 1891, relating to the assessment of mining 
claims, exciept a provisi(>n Whiçh wals a.dded to the àct declaring that 
it sljoa^d take èffect immediatelyj Ànd, inasmwih as the sole ob- 
■ject of the act seems to hâve been to prescribe the manner in which 
mining claims should be described by^ the assessor on the assess- 
ment roU, the direction in that bélialf being thât "the minéral sur- 
vey numbet*' of such claims shall be stated on the assessment roll, 
it is impossible to regavd the act in question otherwise than as man- 
datory- For some reason — ^probably because confusion had arisen 
in the method of describing mining claims — ^thé législature deemed 
it advisable that they should therèaftfer be described on the assess- 
ment roll by stating the number of the survey. ; It accordingly made 
it incumbent on ail assessors to thus describe them, giving such 
ofHçers no discrétion to describe theni otherwise. Leamed cbunsel 
for the appéllàtats hâve called our attention to a provision foimd 
in section 37^0, Mills' Ann. St. Colo., which déclares that "no ir^ 
regularity or error or omissions in the assessment of any property, 
or in the levying of any tax, shall affect in any manner the legality 
of ahy taxés levied thereon, nor affect, any right or title to such real 
property whicjtl would hâve accrued to any party claiming or hold- 
ing the same îînder or by virtue of à deed executed by the treasurer, 
as provided by law, had the assessment of such property been in ail 
respects regular"; and they insist that the failure of the assessor 
to give the survey number of the mining claim in question was 
a mère irregularity, which, by reason Of the statute last quoted, did 
not impaiifi the validity of the asiôssment or the treasurer's deed. 
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We are not able, however, to adopt that view of the case. Section 
3896, Mills' Ann. St., déclares that "omissions, errors or defects in 
form in any assessment list or tax roll, when it can be ascertained 
therefrom what was intended, may be supplied or corrected by tbe 
assessor at any time before the return of the assessment roll to the 
treasurer, or by the treasurer at any time after the receipt of said 
roll by him. When any omission, error or defect bas been carried 
into a délinquant list, or any error appears in any publication, the 
list or publication may be amended by the treasurer, and republished 
as amended; or notice of the correction may be given in a supple- 
mentary publication; but such publication must be made in the 
same manuer as the original publication and for not less tban one 
week." Considering thèse two sections together, — that Is to say, 
sections 3790 and 3896, — it may well be that the failure of the as- 
sessor to describe a mining claim properly by omitting to state the 
Qumber of the minerai survey on the assessment roll is not so far 
fatal as to destroy the treasurer's deed subsequently esecuted, pro- 
vided the error in the description is discovered, and corrected pur- 
suant to section 3896, before the property is advertised for sale and 
a sale takes place. But to say that a tax deed for a mining claim 
is not rendered invalid by a failure to state the number of the min- 
erai survey on the assessment roll, although the omission is not 
supplied before the claim is advertised for sale and sold, would, in 
effect, nullify the act of April 10, 1891, or at least render it of no 
practical importance as a guide to assessors. In assessing real 
property for taxation it is of the highest importance that the prop- 
erty assessed should be so described as to clearly identify it; and 
when the législature, as in the case in hand, bas taken the pains 
to déclare explicitly how a particular kind of property shall be de- 
scribed on the assessment roll, the act should be regarded as man- 
datory, and not merely directory. And when no effort is made sub- 
sequently to correct the error, and the property is advertised and 
sold under a description of the same appearing upon the assess- 
ment roll, which is différent from that prescribed by the législature, 
the treasurer's deed conveying the property to the tax purchaser 
should be h.eld void, and a cloud upon the true owner's title. In 
accordance with thèse views, the decree below is in ail things af- 
flrmed. 



NOETHERN PAO. RY. 00. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit October 27, 1900.) 

No. 1,382. 

Navigable Waters— Obstruction of Rivkk. 

Where, by reason of the plastic nature of a suDstratuni of clay under 
the right of way of a railroad located some distance from a navigable river, 
the tracli of the road settled, and the additional weight of an embanlîment 
built by the eompany forced the clay into the bed of the river, causing 
a bar, which obstructed navigation, sneh bar is the direct resuit of the 
building of the embanliment, and constitutes a public nuisance, for tlie 
création and maintenance of which the eompany Is liable, tinless the ob- 
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struction was authorized by congress, and such anthortty cannot be Im- 
pUed from an act authorlzlng the bulldliig of the ro^d wiere It was located. 
8. SaBB'— Injonction— Suit bt Unitbd States. 

The addltional embankment whicb eaused the obstruction In the river 
havlng been built after the passage of Act Sept. 19, 1890 (26 Stat. 454, c. 
907)i ■ffhlch In express tenus prohibited "the création of any obstruction, 
nbt afBrmatively authorizéd by law, to the navigable capaclty of any 
waters In respect of which the United States hàs jurlsdiction," and pro- 
vlded that the création or continuahce of any such unlawful obstruction 
might be prevented by injunctlon at suit of the United States, the provi- 
sions of such act are applicable, and the further construction of the em- 
bankmeht will be enjoined, except on condition that the company takes 
measuTes to prevent any further obstruction of the river thereby. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of North Dakota. 

The United States of America exhibitedlts bill in thé United States circuit 
court for the district of North Dalsota against the Northern Paciflc Kailway 
Company, the appellant, to restrain it from creating an obstruction in the 
channel of the Red Kiver of the North opposite the City of Grand Forks, In 
the State of North Dakota. At the place in question thè Red River is navi- 
gable, and constitutes a part of the navigable waters of the United States, 
for the improvement of which money has been appropriated by congress. 
While there is some traffic upon the river, the trafflc is not large. The case 
discloses, without contradiction, the following facts: By virtue of lawful 
authority, the défendant company located and built its railroad through the 
City of Grand Forks in the year 1887. Between Oheyenne avenue and Hill 
avenue, in said eity, the railway was located about 320 feet from the bank of 
the Red River of the North atthe furthest point therefrom, and 175 feet distant 
from the nearest point. Intervening between the company's right of way and 
the bank of the river are other lands, varylng in width from 50 to 200 feet. 
After the road had been constructed, the traCk for the distance of some 1,200 
feet between Oheyenne avenue and Hill avenue began to settle, the greatest 
dépression at any one point belng about 17 feet below the horizontal plane on 
which the track was originally laid. For this reasoh the défendant company 
began to raise ,|ts embankment by depositing thereon additlonal materlal, 
such as soil, Silt, ând gravel. ' It transpired that the embankment rested upon a 
stratum of yellow clay mlxed with sand, which was some distance beneath the 
surface of the earth, through which watei? percolates. Thls stratum w'as so 
plastic that It woald flow laterally when pressed upon by any considérable 
welght in addition to the weight of the soil In its natural condition. When the 
défendant company b^an to ralse its embankment between the points above 
Stated thé addltional weight added to the embankment eaused vhe yellow clay 
to flow laterally In the direction of the river, and to bulge up in the çhaliùel 
thereof, thereby çausing a bar, which operated as an obstruction to navigation. 
In View of thèse facts, the trial court issued a perpétuai injonction, restraining 
the défendant company from placing any addltional material in its embank- 
ment between the points aforesald in the city of Grand Forks so as to create 
an obstruction in, or lessen the navigability of, the Red River of the North at 
that point. The présent appeal was taken to obtain a reversai of this order. 

C. W, Bunn, for appellant, 

John W. Griggs, U. S. Atty. Gen., and P. H. Èourlce, U. S. Dist. 
Atty., for appellee. 

Before OALDWELL, SANBOKN, aûd THAYEE, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the coUrt. 

It is contended in hehalf pf the défendant company that the facts 
above recited do not disclose an actionable wrong on account of 
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whieh relief can be afforded under a bill filed by the United States. 
The principal reasons assignée in support of this contention may 
be stated briefly as follows: It is said that the existence of the 
bar in tlie Red River opposite tbe city of Grand Forks is not the 
immédiate and direct resuit of any act done or performed by the 
défendant company, but is the indirect, consequential, and unfore- 
seen resuit of placing additional weight upon its right of way; aiid 
that inasmuch as it was duly authorized by its charter and a city 
ordinance to construct its road through the city of Grand Forks 
on the line where its road is in fact located, and has been guilty 
of no négligence either in constructing or maintaining the same, it 
cannot be held accountable for an obstruction to navigation which 
is merely one of the incidental results of its authorized acts. It ac- 
cordingly becomes necessary to détermine if thèse several proposi- 
tions are tenable. 

We hâve no doubt that the bar in the river was the unforeseen 
resuit of placing additional weight on the defendant's right of way, 
but no reason exists for saying that the obstruction was merely an 
indirect, remote, or consequential resuit of the increased burden. 
The bed of the river rose, and navigation was thereby obstructed, 
because the additional weight placed on the defendant's right of way 
forced the stratum of plastic clay upwards in the bed cf the stream, 
thereby creating a bar. The relation of cause and effect was as im- 
médiate as it would hâve been if the défendant had dumped a mass 
of silt and earth into the river, and had thereby formed a bar. And, 
inasmuch as one who places or créâtes an obstruction in a navigable 
river withdut légal sanction thereby créâtes a public nuisance, the 
défendant company can only escape liability for its acts by showing 
that congress has in fact authorized it to create obstructions of the 
kind now in question. It is hardly necessary to observe that the 
city of Grand Forks has no power, by ordinance or otherwise, to 
authorize persons or corporations to create obstructions in any of 
the navigable waters of the United States over which congress exer- 
cises Jurisdiction. The only authority, therefore, on which the de- 
fendant company can rely to justify the obstruction in question, 
is the act of congress which authorized its predecessor in interest, 
the Northern Pacific Railroad Company, to build and maintain a 
transcontinental railroad along a designated route. But a statute 
which authorizes a railroad corporation to build its road parallel to 
a navigable stream, and several hundred feet distant therefrom, 
does not, by any fair rule of interprétation, empower it to create an 
obstruction in the channel of the stream which will interfère with 
its navigability. The power to build a highway like a railroad does 
not carry with it, by implication, the right to destro^ or obstruct 
a water highway. There is an implied condition attached to ail 
législative grants, authorizing the construction and opération of 
railroads or other public improvements, that in the exercise of the 
authority conferred nuisances shall not be created, and that private 
property shall not be taken without just compensation. Baltimore 
& P. R. Co. V. Fifth Baptist Church, 108 U. S. 317, 332, 333, 2 Sup. 
Ot. 719, 27 L. Ed. 739; Chicago G. W. Ry. Co. v. First Methodist 
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EpiScopal Church (C. 0. A.) 102 Fed. 85; Costigan v. Éailroad- Co., 
54"N. J. Law, 233, 23 Atl. 810; Shelfer v. Lighting Cô. (1895) 1 Gh. 
287, '295, 296. It may be conceded for présent purposes that a right 
confèired upon a rallroad corporation to construct its road aloiig 
a desîgnated route carries witb. it by implication, wlien the power 
is not eSpressly given, the right to obstruct navigable streams and 
public Mghways to such liïnited extent as may be necessary to carry 
its track over and across sueh streams and highways as it is found 
necessary to cross. Express provisioùs, however, are usually found 
in législative acts authorizing the building of railroads to cover 
cases o( the latter kind, and it rarély happens that the power to 
creaté even slight obstructions in navigable streatas or public high- 
ways i» léft by the législature to implication. We are of opinion 
that the rig;ht to create an obstruction in a navigable stream like 
the one involved in the présent case cannot be deduced by implica- 
tion froni the fact that congress has authorized the construction 
of a railrbad' parallel to the course of the stream, and some distance 
thereftom. In the case in hand the fact that the existence of the 
stratum of plastic clay underneath the surface of the soil was un- 
known to congress at the time the construction of the defendant's 
road was authorized, and that the resuit which would flow from the 
making of a heavy embankment at the place in controversy was un- 
foreseen conclusively négatives the inference that the législature 
intended to empower it to do ànd perform acts, either in the construc- 
tion or maintenance of its road, that would not only obstruct naviga- 
tion in the Red River of the North, but would probably damage 
some private property adjacent to its roadbed. It is by no means 
probable that congress would hâve authorized the building of the de- 
fendant's railroad at the point in question, without imposing some 
restrictions as to the method of building it, had it been acquainted 
with the condition of the soil in that locality, and had it foreseen 
the unique effect upon the river bed of building a heavy embank- 
ment in close proximity thereto. It cannot be presumed that it in- 
tended to authorize the création of a public nuisance, and what it 
did not intend to do it has not in fact done. 

From another point of view we also reach the conclusion that the 
défendant company was guilty of an unlawfu! act in placing such 
an increased bufden on its right of way as occasioned an uprising 
in thé bed of the river and a conséquent obstruction to navigation. 
By the tenth section of an act approved September 19, 1890 (26 Stat. 
454, c. 907), congress in express terms prohibited "the création of 
any obstruction, not affirmatively authorized by law, to the navi- 
gable capacity of any watets in respect of which the United States 
has jurisdiction"; and furthermore declared, in substance, that the 
création or continuance of any such unlawful obstruction might be 
prevented by the injunction of any circuit court exercising jurisdic- 
tion in any district in which such obstruction might be threatened, 
and that proper proceediiigs to that end might be instituted under 
the direction 6f the attomey gênerai of the United States. The prés- 
ent action appears to hâve been brought in accordance with the 
provisions of Ihat act. The prohibition contained in this statute 
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against creating an obstruction in navigable waters, unless it is af- 
ârmatively authorized by law, is gênerai in its ternis, and the stat- 
ute was enacted before the increased burden was imposed on the 
defendant's right of way which caused the formation of the bar in 
the channel of the river. Neither the défendant Company nor its 
predecessor in interest had a vested right under its charter to im- 
prove its roadbed in such a manner as would obstruct navigation, in 
a navigable river, and, having no such right, the acts complained of 
fall within the prohibition of the aforesaid statute, and are clearly 
unlawful. 

The record contains évidence which tends to show that the de- 
fendant's embankment now in process of construction will shortly 
settle through the stratum of plastic clay, and rest upon a solid foun- 
dation of blue clay, after which time the latéral movement of the 
plastic stratum will cease. In view of this fact, and because of 
the présent great dépression in the defendant's track which impedes 
the movements of its trains, and because it seems évident that the 
bar which is at présent forming may be kept down by dredging, so 
as not to obstruct navigation, we hâve concluded to modify the in- 
junction that was granted by the lower court so as to make it plain 
that the work of raising the defendant's embankment may proceed, 
provided the bar in the river is kept down so as not to obstruct 
navigation. With this purpose in view. and to avoid any misappre- 
hension as to the scope of the injunction, the following clause will 
be added to the decree: 

'The injunction hereby awarded shall not be so eonstrued as to prevent the 
défendant company from proceeding wlth the work of raising its tracks be- 
tween Cheyenne and Hill avenues to the proper level, If by dredging or other- 
wise, as the work progresses, it shall, at its own cost and expense, prevent 
the formation of any such bar in the channel of the Red River of the North as 
will at any time lessen or impair Its navigability." 

As thus amended, the decree below is affirmed. 



BOSTON & A. R. CO. et al. v. PARR. 

(Circuit Court of Appeals, Fourth Circuit. November 8, 1900.) 

No. 356. 

EqUITT PliEADING^SuFriCIENCY OF BlLL— StATEMENT OF CAUSE OF ACTION. 

A blll filed by alleged creditors of a corporation against its dlrectors, to 
hold them liable for the amount of 1+s indebtedness to complainants, be- 
cause of thelr alleged vlolatioi of the statute In their conduet of its busi- 
ness, must set out the facts relating to complainants' claims against the 
corporation with particularity, so as to advise the défendants explicitly 
of what they are reqnired to meet; and an allégation in such a bill that 
the corporation Is indebted to a complainant in a sum "exceeding Î239,- 
000," on a contract of indemnlty and Insurance against liability for death 
or Injury of employés, etc., bearlng a certain date (a copy of the form of 
such contract being set out), Is whoUy Insufflclent, where there Is no state- 
ment of the happening of any occurrence which It Is clalmed created a 
liability under such contract, or of any facts showing how or when any 
part of such liability arose, or that any claims or proofs were ever submit- 
ted to the company on account of it. 
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Appeal from the Circuit Goûrt of the United States for the Dis- 
trict Of Maryland. 

Bernard Carter and Charles J. Bonaparte, for appellants. 
Biçhard M. Venable and Geofrge Leiper Thomas, for appellee. 

Before GOFP and SIMONTON, Circuit Judges, and BBAWLEY, 
District Jndge. 

SIMONTON, Circuit Judge. This case coines up on appeal from 
a decree of the circuit court of the United States for the district 
of Mar^l^nd^ The crucial q(uestibn in the appeal is one of practice 
in equity. "The complainants are creditors of the American Casualty 
Insurance &• Secûrity Company of Baltimore City, a corporation of 
the state of Maryland. The bill is filed to enforce the joint and 
several liabiiity of the défendants, directors of said company, for 
an infringement of their duty as directors. The liabiiity, it is al- 
leged, is creatéd under the charter of the said company. The orig- 
inal bill was held by the court to be deféctive on demurrer. Leave 
was given to amena the bill. The paragraphs f ollowing were there- 
upon insèrted in the bill: 

"That yonr orators are ail creditors of the gaid American Casualty Insurance 
and Secûrity Company of Baltimore City in large sums, exceeding in the case 
of each one of your orators the sUm of $2,000, by reason of debts contracted 
by the said American Casualty Insurance and Secûrity Company of Baltimore 
City wlth them, respectively, at various dates and tlmes, some of them prior 
to any, and ail of them prior to some, of the said herelnbefore recited illégal 
and Imprbper loans of the said corporation to Its stockholders as aforesaid, 
and at stieh times as to render âll of the parties défendant herein llable, by 
reason of tbe statute aforesaid, for certain of the debts so contracted; and by 
reason thereof your orators àfe çntitled to hâve the amounts of their said 
claims ascertained, and the responsibllity of the Several directors of the said 
corporation, as determined by the dates of their respective services as such, 
and the maklng of the said last-mentioned contracts by the said corporation 
■with your orators, respectively, and of the various illégal and unauthorized 
loans above described, determined by a decree of a court of equity, with a view 
to prevent a multiplicity of actions and to secare the just and équitable rights 
of ail the many parties concemed; and your orators expressly show to this 
honorable court that of their sfiid. last-mentioaed claims, amounting in the 
aggregate to about one million' of dollars, and whereof the détails will here- 
after be made to appçar, by proper évidence, to .the satisfaction of this honor- 
able court, no portion whatsoever has been as yet paid them. 

"That the said American Casualty Insurance & Secûrity Company of Balti- 
more City contracted the debts in this suit sought to be recovered by your 
several oratots â.t tie times And in the manner f ollowing; that is to say: 
Debts exceediïK în the aggregate five hundrèd dollars to your orator the Bos- 
ton & Allbany TÇaliroad Company, by a contraçt of Indemnity and Insurance 
authorized by the chfirter of the Said American' Casualty Insurance & Secûrity 
Company of Biâklniore City, oil July IS, 1891; debts to an amount thus exceed- 
ing fifty-one thbusàhd dollars to your said oratoi", by a slmilar contraçt, on 
July 13, 1892; ''debts thus exceeding fifty^eight thousahd dollars to your said 
Orator, by a siniilar cbntraet où July 13, 1893; debts thus exceeding ten thou- 
sand dollars to' your orators' 80, as aforesaid doîng'busiiness as Jordan, Marsh 
& Co., by a' isiailî^r rt>ntract, oi ipril 29, 1892; debts thus exceeding one hun- 
drèd and flït| 'th'ousiiid doUàfS to your orator the I^ong'Island Kailroad Com- 
pany, by a Simïlar contraçt, brf'Atigust 5, 1892; attd debts thus exceeding sixty- 
eight thousand dollar^ to your Sàid orator, by a' similar previous contraçt, on 
August 5, 1891;' debts thus eacceeding one hundred and two thousand dollars 
to your orator the Boston & Maine Raill:oad Company, by a similar contraçt. 
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in December 31, 1891; debts thus exceeding six hundred dollars to your orator 
the Cochrane Câiemlcal Company, by a similar contract, on August 1, 1891; 
debts to an amount not less than ten thousand dollars to your said last-men- 
tloned orator, by a similar contract, on August 1, 1892; debts exceeding in 
the aggregate flve thousand dollars to your orator the New Bngland Téléphone 
& Telegraph Company, by a similar contract, on October 12, 1892; debts thus 
exceeding twenty-seven thousand dollars to your orator the Concord & Mon- 
tréal, by a similar contract, on November 24, 1891; debts thus exceeding nine- 
teen thousand dollars to your said last-mentioned orator, by a similar contract, 
ou November 24, 1892; and debts thus exceeding three hundred and twenty- 
nine thousand dollars to your orator the West End Street-Railway Company, 
by a similar contract, on August 1, 1891. That the said contraets were ail In 
writing, and ail substantially, and In ail respects whatsoever in any wise ma- 
terial to the présent controversy, or the rights of any party to this suit, 
whether complainant or défendant, of the ténor indicated by a blank f orm used 
by the said corporation for such purpose, herewith filed, marlied 'Complainants' 
Exhibit B,' and prayed to be taljen as part of this amended bill of eomplaint. 
That, whilst the said several debts above mentioned were so contracted as is 
hereinbefore set forth, the losses incurred by your orators, respectively, and 
whereas they were so entitled to indemnity by the terms of the contraets 
aforesaid as to cause the said American Casualty Insurance & Security Com- 
pany of Baltimore City to be thereunder indebted to your orators In the sev- 
eral amounts above enumerated, were incurred at such dates and times that 
none of them became or were due or payable by the said American Casualty 
Insurance & Security Company of Baltimore City more than three years before 
the institution of this suit, but ail of them are now due and payable, and none 
of them bave been pald, either wholly or in part, to the said several creditors. 
or any of them, and ail of the said debts were contracted and became due and 
payable at such dates and times, respectively, as to render each one of the 
parties défendant to the présent suit liable for more than two thousand dol- 
lars thereof to each one of the parties complainant, as well by reason of the 
matters and things hereinabove set forth, as of the matters and thlngs in this 
bill of eomplaint herelnafter contalned." 

The Exhibit B referred to in the amended bill is a form in blank 
of the policies issued bj the American Casualty Insurance & Se- 
curity Company of Baltimore City. The défendants demurred to 
this amended bill on various grounds. Among others is the fol- 
lowing: 

"That it does not appear by said bill to what extent the said plaintifCs, or 
any one of them, are creditors of the said American Casualty Insurance & 
Security Company of Baltimore City, when they, or any of them, become such 
creditors, and how and from what the alleged indebtedness to them or any of 
them arose, and there is no such allégation of the amounts, times, and nature 
of said claims or indebtedness in paragraphs 12 and 13 of said bill, or else- 
where, and that said bill states no cause of action or suit as entitles said plain- 
tiffs, or any of them, to the relief prayed, and that said plaintifCs consequently 
are not entitled to such relief." 

This demurrer was sustained. The bill was dismissed. Assign- 
ments of error were filed, an appeal was allowed, and the cause 
comes hère. 

The question is, was the court below in error in sustaining the de- 
murrer? The rule of ail pleading, whether at law or in equity 
or admiralty, is that the party seeking relief at the hands of the 
court must state the facts on which his prayer rests, clearly, dis- 
tinctly, fully, and accurately, so that the party against whom re- 
lief is sought may know to what he must answer. "Whateyer is 
ossential to the rights of the plaintiff, and is necessarily within his 
knowledge, ought to be alleged positively and with précision." 



698 104 FEDERAL REPORTER. 

Sïîtf. Eq.:Pl.,marg. p. 41. Or, as it is put in a note to the sixtb 
Amewcan and the flfth London éditions of the same bock: 

■"la'éfetang forth sueh right and tltlfe [of plaintiff], the goveruing principle 
18 ^hàt Bo much certalnty must pertade tbe statement as to prevent the de- 
fenàafit frbiB belng taken by surprise." He must be permitted to know ex- 
pllcltly what the eomplalnt against hla la, and not be e&mpelled to guess it 
imder the form of a gênerai charge, l'hère must be such a speclflcatlon as 
wlU enable hlm to meet thé alleged faet by a direct Issue, and thereby counter- 
Tail thé général charge. But after alleglng such spécifie act or fact the plain- 
tiff need àot set fortti numerous clrcumstances inerely golng to malie ont or 
corroborate such spécification." 

To the same effect is 1 Daniell, CL Prac. p. 364 (stating part of bill), 
and Story, Eq. PI. §§ 27, 28. The bill must show distinctly and 
unambiguously ail the facts entitling the,,party to relief. 1 Smith, 
Eules, § 83, and note "a." As is said in Harrison v. Nixon, 9 Pet. 
504, 9 L, Ed. 209: : 

"The bill should allège ail the njaterial facts upon -which the plaintifï's tltle 
dépends, and the final judgment of the court, must be given so as to treat them, 
in contestation, in a proper and regular manner." 

Especially must this rule be strictly followed in a case like that 
before the court, in which the complainants seek to hold the de- 
fendants responsible for a debt due by a corporation which is not, 
and should not be, a party to the suit, and is nOt in any wise rep- 
resent'ed therein- The debt or claim must be set forth with such 
particularity as will enable the défendants to see precisely what 
claim they are called upon to meet. The amended bill in this case 
sets out that the American Casualty Insurance & Secutity Company 
of Baltimore City contracted the debts in this suit sought to be 
reeovered at the times and; in the manner following: By a con- 
tract of indemnity and insurance authorized by the charter of said 
Company. Looking at the form of contract of indemnity and in- 
surance flled as an Exhibit B to the bill, the contract is in thèse 
words : 

"Against ail liabillty of the assured on account of the personal injury or 
death of any employé, passenger, or other person, and on awwunt of loss or 
damage to horses, vehicles, or merchandlse owned by others, resulting from 
any and eyery accident happening upon the premlses or by reason of the 
opération of the road hereby Insured, or, in the case of any employé, elsewhere, 
whlle in the service of the assured. But the company's liability under the 
poUcy shall be limited as follows: In respect to any one accident it shall not 

exceed $ . In respect to any one person who may be Injured It shall not 

exceed $ . In respect to any one person who may be killed it shall not 

exceed $ . In respect to any horse, vehicle, or for merchandlse, It shall 

not exceed for any one accident $ , but the company shall not be liable 

for any loss in respect to any horse, vehicle, or for merchandlse, unless amount- 
Ing to $25.00 or more." 

This is followed by eight clauses specifying the conditions on 
which the company shall be held liable, and ending: 

"And this policy shall only cover losses sustained by, and liability for any 

claims against, the assured, as above specifled, between the day of , 

eighteen hundred and ninety , to the day of , eighteen hun- 

dred and ninety , at 12 o'clock noon, to be pald at the olHce of the com- 
pany in the city of Baltimore, or at its office in the city of New York, within 
thirty days after the proof of loss, injury, or death has been duly verified by 
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the assured and has been received and accepted by the company; such pay- 
mcnt being subject to the covenants and agreements herein." 

To be informed as to the character of a claim against the cor- 
poration under a contract of this kind, it should appear when the 
accident occurred; the amount claimed and paid for it; the number 
of persons injured, and the amount claimed and paid for each; 
the number of persons killed, and the amount claimed and paid 
for each; the amount claimed and paid for any horse, vehicle, and 
merchandise injured in each accident. It should also appear that 
the loss occurred within the prescribed period, and that proof of 
loss had been verified by the assured, and had been received and 
accepted by the company. The bill states the claim in this way: 

"Debts exceeding in the aggregate $500, to your orator the Boston & Albany 
Railroad Company, by a contract of indemnity and Insurance authorizcd by its 
charter, on July 13, 1891; debts to an amoiint thus exceeding $51,000, to your 
said orator, by a similar contract, on July 13, 1892; debts thus exceeding $58,- 
000, to your said orator, by a similar contract, on July 12, 1893." 

The claims of the other complainants are set forth in precisely 
the same form. The bill goes on to state that, although the debts 
were incurred on the days stated, the losses incurred were at dates 
later, and within three years before institution of this suit. It is 
évident, therefore, that the dates stated in the bill were the dates 
of the several policies. By thèse policies there was a contract to 
indemnify against liability. No debt arose under them until the 
occurrence of aa accident of the character insured against, within 
the period fixed by the policy, and a présentation of a proof of 
loss, injury, or death, duly verified, and its receipt and acceptance 
by the company. Ail thèse created and fixed the debt. This debt, 
under the theory of the bill, défendant must pay ; and of the debts, 
under the rules of pleading, défendant must be informed. The 
allégations of the bill not only give no information of this kind, 
but they do not give any intimation of it. Every fact attending 
his claim is known, or should be known, to each complainant. Yet 
it is carefully withheld, so that, when the défendants are exam- 
ining the bill for the purpose of answering it, they can only "guess 
it under the gênerai charge." There is no allégation that the claims 
hâve been proved or established against the corporation, or that they 
hâve ever been presented to and acknowledged by the corporation. 
From ail that appears, they are now presented for the ârst time. 
The défendants are called upon to défend themselves against claims 
of which they know nothing, originating in causes outside of their 
knowledge, and of which they can in no way get information un- 
til the testimony is taken after issues joined in the cause. What 
can they learn from a statement that the American Casualty In- 
surance & Security Company is indebted to one of thèse complain- 
ants (the West End Street-Railway Company) in a sum exceeding 
$329,000, on the contract of indemnity and Insurance? The liability 
under this contract is contingent upon the happening of certain 
facts within a certain time, verified in a certain way, presented 
to the company, and accepted by them. How can thèse défendants 
know of the existence of any of the facts, when and how they oc- 
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curred, whether or not they created just claims agaînst the Com- 
pany, and whetber or not the proper steps were takfen to fix the 
liability of the company? Certainly they can get ntf information 
from the pleadings. Aûd to this they are entitled by ail the rules 
of pleading. As the bill now stands, it is a dragnet, leaving to 
the c6itij>!ainants an opportunity of proving anything they please, 
and completély mystifying the défendants as to the course they 
should piirsue in obtaining means of défense. We see no error in 
the circuit court in sustaining this groùnd of demurrer, 

This demurrer having been sustained, the complainants applied 
for leave to amena their complaint still further. This the circuit 
court refused to do. Under the thirty-fifth rule of court, this is a 
matter whoUy within the discrétion of the court. It is therefore 
not revie-Wable hère. Murphy v. Stewart, 2 How. 263, 11 L. Ed. 
261; Spepcer t. Lapsley, 20 How. 264, 15 L. Ed. 902. The decree 
of the circuit court in sustaining the demurrer and in dismissing 
the bill on this ground is aifirmed. 



SOUTHERN RY. 00. et al. v, NOKTH CAROLINA CORP. COMMISSION 

et al. 

(Circuit Court, B. D. North Carollna. Aprll 11, 1900.) 

L Taxation— Soit to Enjoin Discrimination— Evidence. 

In a suit to enjoin a discriminating assessment of railroad property by 
a State cornihission on the ground that there was an established rule by 
whlch ail other property In the state was aesessed at less than its actual 
value, where it Is impossible to prove direcUy the adoption of sueh a rule 
I by the assesslng offlcers, it is «ompetent for the complainants to establisb 
its existence by inference from a uniform course of CondUct, and for that 
purpose to Introduce évidence of particular assessments and the value 
of the property assessed. 

a, Samb. 

In such suit the presumptlon is that the commission assessed the prop- 
erty of complainants at its actual money value, -where that Is the require- 
ment of the constitution and laws of the state, and, as that question can- 
not be reviewed by the court, évidence upon the subject Is immaterial, 
tinless it beeomes material by reason of proof by complainants that other 
property la assessed under a différent rule, and to show that the same rule 
was applied to railroad property. 

a. DiSCOVBRT — COBPOHATIONS — RiGHT TO COMPBl. PBODUCTION OF BOOKS. 

An offlcer'of agent of a private corporation cannot be compelled to pro- 
duce and open for examination the books of such corporation in a suit 
to whlch it is not a party, on: the ground that they may diselose facts mate- 
, rlal to the Issues between the parties 

In Equity. , 

See 97 Fed. 513, 99 Fed. 162. 

On questions certifled to the court by the master as follows: 

"To His HonoT, Judge Simonton: The question under considération being 
of very great iinportance, it is agreed by counsel that it.be certifled to your 
honor, waiving any points as to proeedm-e. And the standing master hereby 
certifies the sapae to your hoûor; that Is to say, whether the sàid books should 
be ordered to be produced for the purposes mentioned in the annexed copy 
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of the proceedingg, marked 'A.' Inasmuch as a recess is neeessitated by rea- 
8on of the faregoing, the standing master respectfully asks instructions upon an 
additional question; that is to say, whether testimony tending to show that 
the défendant commission bas not assessed the complainant's property at its 
full value is admissible. The point is illustrated by the annexed extract from 
the proceedings, marlied 'B.' Your honor's décision upon thèse questions will 
greatly facllitate the hearing before me, 

"Respectfully submitted, James E. Shepherd, Standing Master." 

"A. 

"Mr. Henry Savage, belng ealled by the complainants, being duly sworn, 
Vf as examined as follows: 'Q. 1. Your name is Henry Savage? Ans. Yes, sir. 
Q. 2. What is your âge, résidence, and occupation, Mr. Savage? Ans. I will 
be 66 next month. Résidence, Wilmington, N. 0. My occupation is secretary 
and treasurer of the Aeme Manufacturing Company, Limited. Q. 3. It is a 
corporation? Ans. Yes, sir. Q. 4. How long hâve you been secretary and 
treasurer? Ans. I think I bave held that position sinee '91. Q. 5. Do you 
keep books showing your gross earnings and operating expenses? Ans. Yes, 
sir. Q. 6. Hâve you those books with you? Ans. No, sir. Q. 7. Hâve you 
been subpœnaed to produce them? Ans. Yes, sir. Q. 8. Will you produce 
them? Ans. On the advice of counsel, I décline.' ïhe court requested counsel 
to State the purpose for which they demanded the production of the books. 
Counsel for complainants state that the purpose is to show by the books of the 
corporation the true value of the plant and property of this corporation on the 
Ist day of June, 1899, and for a number of years préviens thereto, and to 
show that the assessed value for taxation is at least 25 per cent, less than 
the true value of the plant, including real esta te; and, further, to enable the 
witness to refer to said books and inform the court as to the gross earnings 
and operating expenses of said corporation for the year 1899 and for several 
years previous thereto, so as to ascertain the true value of the plant of said 
corporation, including its real estate; and, further, to show that, if the said 
corporation were assessed in accordance with the manner of assessing railroad 
companies preseribed by the tax law of 1899 of the state of North Carolina, 
such corporation would be assessed at a much higher value than it has been 
for several years past and was on .lune 1, 1899. Counsel for complainants 
requested the court to order witness to produce the books. Counsel for de- 
fendants object to the order and to the production of the books and papers 
named in the subpœna duces tecum, on the ground that the same are irrele- 
vant and Incompétent, and are not admissible in évidence if produced, and 
upon the further ground that the entries which may be contained in such Ijooks 
are not compétent évidence against the défendants. At this point counsel 
for witness, Messrs. B. S. Martin, E. K. Bryan, and Cameron Morrison, were 
allowed to appear for the purpose of moving that the subpœna duces tecum be 
recalled, and that witness be not ordered to produce the books over his objec- 
tion, and argued same." 

"B. 

" 'Ques. State the par value of an original stiare of the capital stock of the 
Wilmington & Weldon Railroad Company. State what certificates of indebt- 
edness or of stock in other corporations or other additions bave been made 
thereto, or issued to the holders thereof. State the présent market value of a 
share of stock of said corporation, with such additions as hâve been made 
thereto.' (Complainants object to this question, because no such issues as are 
indicated by said question are raised by the pleadings. ïhe value of the 
stock, etc., of the Wilmington & Weldon Railroad Company is not involved in 
this controversy, or any aspect thereof; and the question is irrelevant, im- 
pertinent, and immaterial.) 'Ques. State the amount of the outstanding indebt- 
edness of the Wilmington & Weldon Railroad and the market value of the 
bonds Issued by said corporation.' (Same objection.) The purpose of the de- 
fendant in asking this question is to show the value of the property of the 
roadbed and other property of said corporation included. in the assessment 
made by the défendant corporation commission." 
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John D. Shaw, Chas. Price, W. F. Day, E. 0. Burton, and Geo. 
Bountree, for complainants. 

H. G.COnnor, Simmons, Pou & Ward, J. 0. L. Harris, 0. A. Ck)ok, 
and JphûW. Hinsdale, for défendants. 

SIMONTON, Circuit Judge. The standing master has submitted 
to the court certain questions which hâve arisen in the course of his 
examination. The complainants, in their testimony in chief, pro- 
duced évidence as to the taxes àssessed on property in the county 
of New Hanover for the year 1898, having up for this purpose the 
register of deeds. In the course of this examination they sought to 
prove the true value of the property of certain corporations, prob- 
ably for the purpose of comparison with the àssessed value for 
taxation of thèse corporations. To this end they issued subpœnas 
duces tectim, and required the production of the books of such cor- 
porations, and their examination. Two questions arise: First, as 
to the competency and relevancy of an examination into the assess- 
ment for taxation of varions parcels of property. Second, as to the 
right of complainants to demand the production of the books of thèse 
private corporations, and the examination of them. The discus- 
sion and décision of this last question has been postponed at the 
request of counsel on both sides. 

As to the flrst question: Counsel for défendants earnestly pro- 
test against this method of examination. They say, if separate 
items of property are examined in order to discover if the assess- 
ment of each is or is not its true value in money, the examination 
will be protracted in inflnitum. The complainants allège that there 
is an established rule in North Carolina whereby ail real and Per- 
sonal property other than railroad property is àssessed for taxa- 
tion below its actual value in money, and so the action of the cor- 
poration commission in assessing railroad property at its actual value 
in money créâtes a discrimination which is unlawful. If this alleged 
rule existed in resolution of the varions boards of assessors, or in 
any compact between them, oral or written, or in any statutory en- 
actment, the ï)roper mode of proving it would be by évidence directly 
showing the existence of such rule. If, however, the existence of the 
rule cannot be shown in this way, but is a matter of inference from 
a unif orm course of conduct, then the only mode of proof is by show- 
ing a sufficient number of instances from which such a course of con- 
duct could be inferred. In the one case the conclusion would be 
reached a priori; in the other a posteriori. In the one case we 
would go from the gênerai to the particnjar; in the other from par- 
ticular to the gênerai. If, therefore, the complainants cannot es- 
tablish the existence of the rule except by inference, it is lawful for 
them to introducé évidence as to the particular instances from which 
they seek to establish the gênera] rulë. Durihg the examination the 
défendants propounded questions tending to show the value of the 
property of the roadbed and other property of the corporations com- 
plainant, complaining of the action of the corporation commission. 
Complainants object to this line of examination on the ground that 
the matter is not in this issue. The constitution of the state of 
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North Carolina and the acts of assembly passed under the authority 
thereof require ail real and personal property in thestate to be as- 
sessed for taxation at its actual value in money. The corporation 
commission, which is intrusted with the assessment of railroad prop- 
erty for taxation, assessed the property of the several complainants 
at a certain sum each. The complainants thereupon corne into this 
court, alleging that the method adopted with regard to them différa 
materially from the method adopted with regard to ail other real 
and Personal property in the state, so that they are exposed to un- 
just discrimination. On that allégation they ask an injunction. On 
the truth of that allégation dépends the action of this court. It can- 
not assess the value of property, nor perform any of the functions 
of the assessor. It cannot pass upon the assessment, and say whether 
or not it be excessive, or whether it be illégal, irregularly imposed, 
or unjust. Railroad Tax Cases, 92 U. S. 575, 23 L. Ed. 669. There 
must be some ground for the interférence of a court of equity. And 
its interférence cannot go to the reassessment of the property, but 
to the removal of the unlawful action. In the présent case we must 
assume that the commission did its duty and fulfllled the constitu- 
tional and statutory requirement in assessing the railroad property. 
The amount of the assessment this court cannot question. The sole 
question is, does there exist in North Carolina a rule or practice 
universal enough to présume the existence of a rule whereby ail real 
and Personal property other than railroad property is assessed below 
its value for taxation? The burden of showing this is on complain- 
ants. Until this burden is removed, the inquiry must be directed to 
it. If it be removed, then it may possibly be compétent for the de- 
fendants to show that, if such a rule or practice does exist, it is ap- 
plied also to the railroad companies, and as to them there is no dis- 
crimination. The standing master will conduct the examination in 
accordance with thèse rulings. 

(Aprll 23, 1900.) 

Of ail the questions certifled to the court by the standing master 
every point has been answered but one. An officer or agent of a 
private corporation was served with a subpœna duces tecum requir- 
ing him to bring into court the booka of the corporation, with the 
purpose of opening them for examination. The witness very prop- 
erly has so far obeyed the exigency of the subpœna as to produce 
the books. Whart. Ev. § 377. He now objects to the examination 
of them upon the ground that his corporation is not a party to this 
suit, and that such an examination will betray ail the secrets of the 
business of the corporation, would expose its business methods to the 
world, and might work to it irréparable injury. In Henry v. Insur- 
ance Co. (G. C) 35 Fed. 15, a motion to compel the opening of the 
records of a corporation not a party to the suit, but whose records 
it is claimed would disclose something of importance to the litiga- 
tion, was refused by Mr. Justice Brewer. In Ee Pacific Ry. Com'n (G. 
O.) 32 Fed. 250, Mr. Justice Field denied the authority of congress 
to grant such power to a commission created by it to examine the 
affairs of a debtor of the government He puts this on the ground 
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of the righ.t of pei^pi^l security possessed by each citizen; tliat .Uns 
right of Personal seçurity inyolves notmerely the protection of }iis 
person from assault, but also the expnaption of his private affaira, 
books, and papers froBn the inspection and scrutiny of others. It 
may be tbat when onf is a party to proceedings he may be com- 
pelled, on proceedings.for discovery, to open bis private books, proper 
interest being sbown iQi the party seeking the discovery. But I am 
of the opinion that the agent of a priv^ite corporation, not a party 
to the proceeding, cannot be compelled t» open for examination the 
books of the company, and expose theni to the scrutiny of third per- 
sons. In U, S. y. Babcbck, Fed. Cas: No. 14,484, the subpœna re- 
quired the production of certain telegraph messages. No objection 
whatever was made beçause this would work a betrayal of the busi- 
ness secrets of the company. In Russell v. McLellan, Fed. Cas. No. 
12,158, the person serred with notice to produce books was a party 
to the cause. Kirkpatrick v. Mauufactuçing Co. (C. C.) 61 Fed. 46, 
applies pnly to parties to the suit. In re Hirsch (C. G.) 74 Fed. 928, 
relates to public records. In Wertheim v. Trust Co. (C. C.) 15 Fed. 
716, Judge Wallace states broadly the proposition contended for by 
comglainants. It seems, however, that the main objection in that 
case was on the score of inconvenience. But, even if the case goes 
to the length ascribed to it, the opinion of Brewer, J., is to the con- 
trary. In this différence of persuasive authority, I prefer to side 
with Mm. 



BALLIET V. OASSIDT. 

(Circuit Court, D. Oregoa. November 8, 1900.) 

No. 2,305. 

ISJUNOTIOlî— GrOUNDB— RbSTRAINING PuBIilCATiON OF LiBËL. 

A court of equlty Is wltiiout Jurisdict;on to enjoin the publlsher of a 
newspaper from inserting thèrein libeloUs articles against the complainant. 

In Equity. On demurrer to bill, 

Emmett Callahan and M. A. Butler, for plaintifP, 
John M. Gearin, for défendant. 

BELUNGEB, District Judge. It is alleged in the complaint that 
the plaintiff is the owner of valuable mining property in Baker 
county, in this state, and that he has colnpleted plans for the érec- 
tion of a «melting and quartz milling plant, to cost |1,250,000, and 
that he was able and had the flnancial ability to carry ont such plans, 
but that he has been damaged by reason of certain libelous and 
blackmailing articles published by the défendant in a newspaper 
called the "Baker City Herald," owned by him, in Baker county. It 
is alleged that on the 29th.day of September, 1900, and each week 
thereafter for four consécutive publications, the défendant falsely 
and maliciously caused to be published in his said paper an article 
of the character mentioned, one of which articles is set out in the 
complaint. The plaintiff further allèges that the défendant ha» 
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made statements that uniess the plaintiff pay hîm certain sums of 
money he would write unfavorable, malieious, and defamatory ar- 
ticles in his said newspaper against plaintifiE and bis mining and 
smelting business, and that on account of thèse publications plain- 
tiff bas been damaged in the sum of |10,000; that the défendant is 
insolvent; that the défendant will continue to print and circulate 
malieious and defamatory libels against the plaintiff, thereby injuring 
him among his neighbors, business associâtes, and the business world, 
to his irréparable détriment and damage in his good name, character, 
nnancial worth, and business opportunities. The prayer of the com- 
plaint is that the défendant be restrained from further publishing or 
distributing said Baker City Herald in which any article referring to 
the said plaintiff, either directly or indirectly, in any manner what- 
soever, shall appear, and that the plaintiff hâve judgment against the 
défendant for the said sum of |10,000 as damages aforesaid. Upon 
the application of plaintiff for a preliminary injunction, an order to 
show cause why the injunction should not be granted was made, 
whereupon the défendant appeared and flled his demurrer to the bill 
of complaint, upon thè ground that the court is without jurisdiction 
to restrain the publication of a libel. 

The décisions in this country are against the jurisdiction of the 
court to grant the relief prayed for. In Kidd v. Horry (C. 0.) 28 Fed. 
773, and in Car-Wheel Co. v. Bemis (C. C.) 29 Fed. 95, it is held that 
the court is without the power to issue an injunction to restrain 
a libel or slanderous words. Mr. Justice Bradley, in Kidd v. Horry, 
said: 

"The application seems to be altogether a novel one, and Is urged principally 
upon a Une of récent English authorities, such as Dixon v. Holden, L. R. 7 Eq. 
488; Cattle-Food Co. t. Massam, 14 Ch. Div. 763; Thomas v. Williams, Id. 
864; and Loog y. Bean, 26 Ch. Diy. 306. An examination of thèse and other 
cases relled on convinces us that they dépend on certain acts of the parliament 
of Great Britain, and not on the gênerai principles of equlty jurisprudence. 
* * * But neither the statute law of this country, nor any well-considered 
Judgment of a court, has introduced this new branch of equity into our juris- 
prudence. There may be a case or two looking that way, but none that we 
deem of sufficient authority to justify us in assuming the jurisdiction. * * * 
We do not thinli that the existence of malice In publishing a libel or uttering 
slanderous words can malie any différence in the jurisdiction of the court. 
Malice is charged in almost every case of libel, and no cases or authority can 
be found, we think, Independent of statute, in whieh the power to issue an In- 
junction to restrain a libel or slanderous words has ever been maintained, 
whether malice was charged or not." 

That was a case where an application was made for an injunction 
restraining the défendant from publishing certain circular letters 
alleged to be injurions to the patent rights and business of the com- 
plainant, and from mailing and uttering libelous and slanderous 
statements concerning the business of complainant, or concerning 
the validity of their letters patent, or of their title thereto. There 
is nothing to distinguish it from the présent case. 

In Emack v. Kane (O. C.) 34 Fed. 47, jurisdiction was entertained 

to restrain an attempted intimidation by one issuing circulars threat- 

ening to bring suits for infringements against persons dealing in 

a competitor's patented article; the bill charging and the proofs 

104 F.— 45 
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showing that the charges, of infringepaent were not made în good 
faith, but with maliçious intentto injure complainant's business. 
The court, in its opinion, distiûguishes that case from the case of 
Kidd V. Horry, upon the ground that while the owner of a patent 
cannot invoke the aid of a court of equity to prevent another per- 
son from publishing statements denying the validity of such pat- 
ent by circulars to the trade or otherwise, yet if, instead of resort- 
ing to the courts to obtain redress for alleged infringements, he 
threatens ail who deal in the goods of a competitor with suits for 
inf ringement, thereby intimidating such customers from dealing with 
such competitor and destroying his competitors business, such acts 
should faîl within the préventive reach of a court of equity. The 
two cases, as stated in the opinion in the latter case, are widely dif- 
férent. Upon the authority of thèse cases, it must be held that this 
court is withont jurisdiction to grant the relief prayed for. But, 
without this, there can be no injunction restraining défendant from 
publishing generally statements in which référence is made to the 
plaintiff; and this is what is prayed for. With whatever reason a 
complainant might ask that the publication of a particular injurious 
statement be restrained, there is no reason at ail in support of a 
prohibition of publications in gênerai that may be thought to be, 
or may in fact be, offensive or injurious to the plaintiff. The court 
cannot assume to supervise the publication of offending newspapers, 
or otherwise constitute itself a press censor. The demurrer must 
be sustained, and the bill of complaint dismissed, and it is so ordered. 



SAN DIEGO FLTJMB CO. v. SOTJTHBR et al. 

(Circuit Court of Appeals, Nlnth Circuit. October 25, 1900.) 

No. 419. 

WATKR — CONTBACTS FOR SUPPLTIKG— VALIDITT UNDKR LaWS OV CaLTFORNIA. 

Const. Cal. 1879, art. 14, § 2, provldlng that "the right to coUect rates 
or compensation for the use of water suppUed to any county, city and 
county, or town, or the Inhabltants thereof , Is a franchise, and cannot 
be exerclsed except by authority of and In a manner prescribed by law," 
does not render Invalid contracts for the supplying of water, and the 
payment of rentals therefor, untll such time as the législature shall 
expressly confer power by statute to make such contracts, but its pur- 
pose te to require conformlty to such statutes If enacted. 

On Eehearing. For former opinion, see 32 0. 0. A. 548, 90 Fed. 
164J 

Before GILBERT and MORROW, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. A rehearing of this case was allowed 
upon the pétition of persons interested in one of the questions in- 
volved appearing as amici curiae, who earnestly contended that the 
long line of décisions of the suprême court of California, sustaining 
the validity of contracts for water rights entered into between wa- 
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ter companies and consumera of water, did not necessarily include 
an adjudication that such contracta were not rendered invalid by 
certain provisions of the constitution of California, since it nowhere, 
in express terms, appeared in any of those décisions that those pro- 
visions were construed, or that they were brought to the attention 
of the court. It was further suggested that the question of the 
validity of such contracts as affected by the constitution was about 
to be directly presented to that court in a case then pending. Up- 
on the présentation of the cause before us on the rehearing several 
briefs hâve been âled by amici curiœ, indicating that the question 
discussed is one of gênerai interest, and involves issues which are 
important to large industries in the state. Following upon thèse 
briefs cornes a décision of the suprême court of California, which 
leaves no doubt of the attitude of that court towards the constitu- 
tional question .which we are asked to reconsider. Irrigation Co. v. 
Parke, 62 Pac. 87. In the opinion in that case the court, referring 
to its numerous décisions covering a period of about 10 years, in 
which décisions the validity of contracts such as that involved in 
the présent suit was sustained, alluded to the contention that those 
cases should not be considered of value as authority because it did 
not expressly appear therein that the provisions of the constitution 
had been brought to the attention of the court, and said: 

"It would be remarkable, indeed, If, during the considération of ail thèse 
varions cases down to the year 1898, the thought never suggested Itself to 
eitlier the court or eounsel that the novel and notable provisions of the consti- 
tution about water, now relied on, eould be invoked as défenses to those 
actious." 

The court then proceeded to set at rest ail doubt of the validity 
of such contracts by carefully considering the provisions of the con- 
stitution which were referred to in the former opinion of this court 
in the présent case, and held that the provision that "the right to 
collect rates or compensation for the use of water supplied to any 
county, city and county, or town, or the inhabitants thereof, is a 
franchise, and cannot be exercised except by authority of and in a 
manner prescribed by law" (article 14, § 2), did not prohibit the own- 
er of a water ditch from selling water, or contracting to furnish 
water, or from collecting rentals therefor, until the législature 
should enact a statute expressly conferring the power to do thèse 
things; but that the true meaning of such provision is that, if the 
législature shall prescribe by statute the manner in which such 
right shall be exercised, that manner must be followed, if the con- 
sumer insist upon it, but that, in the absence of such a statute, the 
words, "by authority of law," mean only by authority of the gênerai 
law of the land. The court said: "Our conclusion is that the con- 
tract involved in the case at bar is not made invalid by the provi- 
sions of the constitution invoked by the appellants." We consider 
that case an aflflrmative expression of the meaning of the former dé- 
cisions of the suprême court of the state of California construing 
rights arising out of contracts between corporations such as the ap- 
pellant in the présent case and consumers of water. It is urged that 
the doctrine of that décision is not binding upon us. We think oth- 
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erwise, but, if it were not, our investigation of the question involved 
leads us to the same conclusion as that reached by the suprême 
court of California. The facts so aptly alluded to in the opinion of 
that court, that at the time when the constitution was adopted, in 
1879, there existed numerous water companies in the state which 
were subject to its provisions, and which, upon the contention of 
the amici curise who take the contrary view of the meaning of the 
constitution, were left powerless to contract for water rights, or col- 
lect for the same during the years that followed until statutory pro- 
vision for their régulation was made, and the fact that such cor- 
porations were not by statuts made public or quasi public, taken 
together with the language itself of the constitutional provisions, ail 
point to the conclusion that notwithstanding that the use of water 
was declared to be a public use and subject to régulation by law, 
and the right to collect rates was declared to be a< franchise to be 
exercised only in the manner prescribed by law, such corporations 
were not intended to be deprived of the power to enter into contracts 
with consumers upon terms agreeable to both, or until such time as 
the right should be fixed in the manner prescribed by law, or to 
agrée upon a rate less than the maximum rate so established. 

Our attention is directed to a récent décision of the United States 
suprême court in Osborne v. Town Go., in the ofiacial report of which, 
as found in 178 U. S. 22, 20 Sup. Gt. 860, Adv. S. U. S. 860, 44 L. 
Ed. 961, it is said in the syllabus that the court held the appropria- 
tion and disposition of water in California to be a public use, and 
that tolls for the use of the same "cannot be fixed by the contract 
of the parties." This statement of the syllabus is misleading.^ As 
we understand the import of the décision, it is quite the reverse of 
the quotation from the syllabus, and it admits impliedly, at least, 
that, in the absence of statutory régulation of water rates, contracts 
may be made therefor between water companies and the consumers 
of water. 

We bave no doubt of the correctness of our former ruling, that the 
judgment of the circuit court should be reversed, and the cause re- 
manded for further proceedings in accordance with thèse views. It 
is 80 ordered. 

» The mlsleadlng paragraph In 178 U. S. reads as follows: 
"The appropriation and disposition of water in California iB a public nse. 
End the right to collect tolls or compensation for it is à franchise, subject 
to régulation and control In the manner prescribed by law, and such toUs 
cannot be fixed by the contract of the parties." 
Xlie syllabl pubUshed In 20 Sup. Ot and 4é L. Ed. are not crlticiseâ. 
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McGREGOR et al. v. VERMONT LOAN & TRUST CO. 

(Circuit Court of Appeals, Ninth Circuit. October 1, 1900.) 

No. 592. 

1. Equitt — Power to Vacate Decrek— Expiration of Term. 

A fédéral court of equity bas no power to vacate a decree on motion 
made after the close of the term at which it was entered. 

8. Samb— Extension op Time to Plead— Discrétion of Court. 

Where défendants failed to answer within 60 days allowed them by the 
court after the overruling of their demurrer, or within the additional 
time allowed by equity ruie 34 after the overruling of a plea in abate- 
ment subsequently flled, it was not an abuse of discrétion for the court 
to refuse to grant further time and to sustaln a motion for a decree 
pro confesse. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Idaho, 

George W. Goode, for appellants. 
A. E. Gallagher, for appellee. 

Before GILBEET, KOSS, and MOREOW, Circuit Judgea. 

ROSS, Circuit Judge. This was a suit to foreclose a mortgage 
executed to the appellee by the appellants Henry McGregor and 
Thyrza C. McGregor, his wife. Various other parties were made de- 
fendants; among others, the appellant Alfred Goode. To the 
amended bill filed in the cause the appellants flled a demurrer, 
which was overruled by the court December 5, 1898, with leave to 
answer within 60 days. None of the other défendants made an ap- 
pearance, and their default was, therefore, entered. Without hav- 
ing flled any answet, the appellants, together with the défendants 
Nathan A. West and Mary J. West, his wife, flled, on the 14th day 
of February, 1899, a plea in abatement, which plea was, on the ap- 
plication of the appellee, set down for hearing, and, being heard, 
was by the court overruled on March 13, 1899, for manifest insufifi- 
ciency. On the 16th day of March following, the parties whose plea 
had thus been overruled filed "a pétition for rehearing and for leave 
to flle an amended plea in abatement," and this pétition the appellee 
caused to be set down for hearing April 3, 1899, which was the rule 
day next succeeding the overruling of the plea. The appellants not 
having answered, or filed any other plea, on or before April 3, 1899, 
appellee moved for a decree pro confesso, which motion, together 
with the application of the appellants and the défendants Nathan 
A. West and Mary J. West for leave to file an amended plea, came 
on for hearing in open court on the day last mentioned, both sides 
being represented by their soliciter, when the court denied the ap- 
plication for further time to plead or answer, and granted the ap- 
pellee's motion that the amended bill be taken pro confesso as to 
the défendants McGregor, West, and Goode, and subsequently 
signed a final decree granting the appellee the relief prayed for, 
which was entered of record. After the expiration of the term at 
which the decree was entered, the appellants moved, upon certain 
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affldavits, that the decree be vacated; and the déniai of that mo- 
tion by tiae court below and tbe action of the court in confirming a 
salq of the mortgaged property made under the decree constitute 
the only matters complained of that appear in the bill of exceptions. 

It is a sufQcient answer to the motion to vacate the decree to say 
that, the tenu of the court at which the decree was entered having 
ended, the court had no power to vacate it. Brooks t. Railway 
Go., 102 U. S. 107, 26 L. Ed. 91; Bronson v. Schulten, 104 U. S. 410, 
26 L. Ed. 997; 2 Beach, Mod. Eq. Prac. § 983. The objections to 
the confirmation of the sale seem to proceed upon the ground that 
the amount for which the decree was entered exceeded the amount 
which should properly hâve been adjudged under the averments of 
the amendèd bill. It is manifest that the decree, until properly va- 
cated, is conclusive of the amount due the complainant in the cause. 

Assuming that the record is in such condition as to admit of a 
considération of the action of the court below in respect to the plead- 
ings, we do not find any error for which the judgment should be re- 
versed. Upon the overruling of the appellants' demurrer to the 
amended bill the court below gave them 60 days within which to an- 
swer, which they wholly failed to do, either within the time thus 
granted or within the further time allowed them under equity rule 
34 after the overruling of their plea in abatement. When, therefore, 
the court below, on the 8th day of May, 1899, refused them further 
time to plead or answer, and gave the appellee a decree pro con- 
fesse, it did not abuse its discrétion. The judgment is afiQrmed. 



NEW YORK SECURITY & TRUST CO. et aL V. ILLINOIS 
TRANSFBR R. CO. 

(Circuit Court of Appeals, Seventh Circuit. November 22, 1900.) 

No. 721. 

Appeal — AppkaIiAblb Ordkks. 

An order made by a circuit court grantlng leave to sue Its receirer In a 
State court Is discretionary and administrative, and is not appealable. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 
On Motion to Dismiss Appeal. 

J. M. Hamill, for appellee. 
Bluford Wilson, for appellants^ 

Before WOODS and GEOSSCUP, Circuit Judges, and SEAMAJîT, 
District Judge. 

PER CUEIAM. This appeal is from an order granting leave to 
sue in a state court a receiver appointed by the United States cir- 
cuit court. The order was made after the suit was brought, and 
entered nunc. pro tune as of a date prior to the bringing of the suit. 
Whether for that reason it was invalid, we do not consider. Such an 



AVKRY V. UNITED STATES. 71] 

order is discretîonary and administrative, and therefore, in the opin- 
ion of the court, is not appealable. The motion to dismiss the ap- 
peal is therefore sustained. 



AVERY et al. v. UNITED STATES. 
(Circuit Court ol Appeals, Slxth Circuit November 7, 1900.1 

No. 882. 

l, Debds— Construction — Convetanck to City. 

Unless restricted by statute or by Its charter, a clty bas power to ae- 
quire and hold the fee to land used for public purposes, and the fact that 
under the statute, where property Is dedicated by the owner to a public 
use, or is appropriated by proceedings in invitmn, the clty takes only an 
easement, terminable by the cessation of the use, does not affeet the con- 
struction of a deed by which land Is conveyed to the clty, so as to limlt 
■ the title acquired to an easement where the deed In terms conveys the fee. 

t. SAMB— QUALIFIKD FeE — CONVETANCB FOR StKBET PuRPOSBS. 

A déclaration in a deed of land to a clty, made upon a purported valuable 
considération, and containing apt words to convey the fee, ttiat the land Is 
conveyed "as and for a public Street of sald clty," does not create a condi- 
tion subséquent, 8o that upon a discontinuance of the use of the property 
for a Street the title reverts to the grantor, but the deed devests the gran- 
tor of ail estate. 

8. Same— Ordinancb Accefting Grant. 

A deed of land to a city to be used as a street, which by its terms con- 
veys the fee, is not reduced to a grant of a mère easement by aa ordinance 
accepting "the dedleatlon of the land speeifled" in the deed, and conflrming 
the same as a public street, where such ordinance Is required by statut© 
to constitute the land a public street, for the care and maintenance of 
which the clty is responsible. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 
For opinion below, see 98 Fed. 512. 

The questions arising upon this writ of error originate In a pétition filed by 
the United States for the condemnation and appropriation of certain property 
In the City of Oleveland, Ohio, for the purpose of constructing a building 
for the use of the government as a post office, court and custom house. In 
1856, Léonard Case was the owner of a lot of ground, part of original clty lot 
No. 63, bounded on the east by Wood street, on the south by Superior street, 
on the west by the public square, and on the north by Eockwell street, having 
a front on Superior street of 214 feet 6 inches, and a depth of 200 feet. April 

9, 1856, sald Case, for a valuable considération, conveyed to the United States, 
by absolute fee-simple deed with usual covenants, a part of said lot fronting on 
the public square 200 feet, and having a depth of 105 feet. This deed deseribed 
the part so conveyed as foUows: "Beginning at a post in the southwest corner 
of said lot; then northerly, on the easterly Une of the pubUc square and west- 
erly Une of said lot, about 200 feet, to Rocliwell street, which is 66 feet wide; 
then easterly, on the southerly Une of said Rockwell street, 105 feet, to a 
parcel of land 40 feet wlde, which sald parcel is dedicated for a street 40 feet 
wide, and to be opened by said Case; tbence southerly, by the westerly Une of 
said parcel of land mentioned, and parallel with the Une of the public square, 
about 200 feet, to Superior street; then westerly, with Superior street, 105 
feet, to the place of beginning." On the 18th of May, 1859, Case executed a 
deed to the clty of Cleveland for a strip 35 feet wide, extendiug through from 
Rockwell to Superior street. This deed was in the usual words of a fee-simple 
deed, and contalned covenants of seisin and warranty. The conveying clause, 
after describing the property, concluded with the words, "as and for a public 
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Street of said cîty," and upon thèse words and thelr import the présent case 
hinges. Thls deed was. recorded Octobep 14, 1859. 

Two ordlnances 'of the clty counéll were introduced as tending to show the 
considération for the deed and the purposes of the grant. Both were passed 
October 18, 1859, and were in thèse words: 

"Be it ordained by the eity couneil of the city of Cleveland, that the dedlca- 
tion of the land specifled in the deed from Léonard Case to the city of Cleve- 
land, being a strip of land thirty-five feet wide, from Superior street to Kocli- 
well Street, the westerly line of which thirty-five feet, is one hundred and flve 
feet easterly froln the easterly line of the public square, be, and the same ia 
hereby, accepted and confirmed as a pijbllc street." 

An ordinance to grant certain building privilèges to William Case and Léon- 
ard Case, Jr.: 

"Section 1. Be It ordained by the city couneil of the clty of Cleveland, that 
in considération of the conveyanee to said city by Léonard Oase, by a deed 
dated May 18, 1859, of a parcel of land lying east of the postofiice and between 
Superior street and EoclîweU street, which land is hereby granted to William 
Case aud Léonard Case, Jr., to occupy such a portion of the sidewaibs on Supe- 
rior street, Wood and Rocliwell streets, and the land deeded as above men- 
tioned, as may be necessary for the pilasters, areas and balconies for a block 
of buildings about to be erected by them on the vacant lot next east of the 
TJnited States buildings, and bounded on the north by Rockwell street, on the 
east by Wood street, on the south by Superior street and on the west by a 
street thirty-five (35) feet in width. The outside of the main walls of said 
block Is not to extend beyond the Une of said streets, the pilasters, areas and 
balconies to extend into the sidewalks as shown on the ground plan, a copy of 
which is hereto attached. 

"Sec. 2. That the owner thereof shall erect aud keep in good repalr a good 
iron ralling around said areas, or suitably cover the same. 

"Sec. 3, That the privilèges granted in section 1 of this ordinance shall not 
apply iri.any other case than the one above mentioned. 

"Passed October 18, 1859." 

That part of the original Case lot, not included in the deeds above reeited, 
was conveyed July 1, 1S76, by sàid Case to a corporation known as the 
"Cleveland Library Association," now the "Oase Library," by deed which 
<^alled for said 35-foot street or place as a monument bounding the parcel con- 
\ eyed on the west. The object of the proceedings begun by the United States 
was to appropriate the property so conveyed by Oase in 1876 to the Case li- 
brary, as well as the 35-foot street or place so conveyed by him to the city of 
Cleveland, for the purpose of enlarglng the présent post-ofiSce site, and erecting 
thereon a new and much-enlarged public building. The défendants to the péti- 
tion were the "Case Library" and Its trustées, the city of Cleveland, and the 
helrs of Léonard Case, whom the pétition alleged to claim some right, title, 
or Interest In the parcel, which came subsequently to be known as "Case 
Place" or "Case Street" Issues were properly made up, and the value of the 
Case Library lot assessed by a Jury, and no question Is now made as to that 
The jury assessed the damages sustained by the city of Cleveland, by reason 
of the appropriation of said "Case Place" for the post-ofiice purposes, at a 
nominal sum, of which no complaint is made. In référence to the right, inter- 
est, or tltle of the Oase hoirs, the court instructed the jury that the conveyanee 
of Léonard Case to the eity of Cleveland was absolute, and that no Interest or 
reversion remained in them, and that they had no interest or estate, conditional 
or otherwise, and were entitled to no compensation. This writ of error la 
sued ont by the Case heirs alone, who hâve assigned this instruction as error. 

Lewis J. Wood and E. J. Blaidin, for plaintiffs in error. 
Robert Tucker and John J. Sullivan, for défendant in erroi. 

Before LURTON, DAY, anJ SEVERENS, Circuit Judges. 

LTIRTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

1. The deed of Léonard Case to the Cleveland Librarj Association 
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described thé property as bounded on the west by "Case Place." If 
Léonard Case had any title, contingent or otberwise, to Case place, 
this call for Case place as a monument bounding the parcel conveyed 
to the library association would carry that title to the center of Case 
place, and this title would pass to the United States under the pro- 
ceedings for the condemnation of the property of the library associa- 
tion. This has been conceded by counsel for the Case heirs, who 
hâve limited the controTersy to the western half of the street which 
the government is seeking to appropriate. 

2. The deed of April 9, 1856, to the United States for the lot now 
owned and occupied by the United States diiïered from the convey- 
ance subsequently made to the library association, in that the easterly 
line of the parcel conveyed to the United States is described as run- 
ning "with the westerly line" of Case street. We shall assume, for 
the purposes of this case, that, under the law of Ohio, a grantee hold- 
ing under a conveyance which bounds his property by the west line 
of a street will take title only to the west line of the street, and not 
to the center thereof, as he would if the parcel had been simply 
bounded "by the street," or "along the street," or "upon the street." 
Lough V. Machlin, 40 Ohio St. 332; Lembeck v. Nye, 47 Ohio St. 336, 
351, 24 N. E. 686, 8 L. R. A. 578. 

3. Did the city'of Cleveland acquire an unqualifled fee in the par- 
cel of land in controversy by virtue of the deed of Léonard Case of 
May 18, 1859? Mrst, it is said that the city had not the capacity 
to take the fee. A municipal corporation, unless restrained by stat- 
ute or charter, has the implied power to purchase and hold ail such 
real estate as may be necessary to the proper exercise of powers 
specifically granted. 2 Dill. Mun. Corp. (2d Ed.) § 432; Ketchum v. 
City of Buffalo, 14 N. Y. 356; Beach v. Haynes, 12 Vt. 15; State v. 
Woodward, 23 Vt. 92; Eeynolds' Heirs v. Commissioners, 5 Ohio, 204; 
Gall V. City of 'Cincinnati, 18 Ohio St. 563. So it is compétent for the 
législature to authorize the appropriation of the title in fee to land 
taken for a public use, and if such a full appropriation is made, and 
the owner compensated, nothing remains in the owner, and he cannot 
claim additional compensation if the land shall be subsequently alien- 
ated or lawfully appropriated to a différent public use. Cooley, 
Const. Lim. (5th Ed.) 692; Heard v. City of Brooklyn, 60 N. Y. 242, 
247; Heyward v. Mayor, etc.. 7 K Y. 314; Com. v. Armstrong, 
45 N. Y. 234; Haldeman v. Railroad, 50 Pa. St. 425, 436; Coster v. 
Railroad Co., 23 N. J. Law, 227; Dingley v. City of Boston, 100 Mass. 
544. 

The législative power has not generally deemed it essential to re- 
quire or authorize the taking of any greater interest in the land than 
an easement terminable by cessation of the use. Hence the well- 
settled mie that when the public use for which the property was 
taken, or to which it was dedicated, has become impossible, the free- 
hold reverts to the grantor. But this right of reverter dépends upon 
the question as to whether the original owner was devested of his 
entire interest by the proceeding, dedication, or grant under which 
the municipality acquired the property in question. 

The charter under which the city of Cleveland was governed at the 
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time of Çafle^ô d,eeâ (34 Oliio LawB,i271), gave ample power to receive, 
purchase, and hoW reaJ estât© i«r the due exercise of its corporate 
purposes, and we fail to find anything in the statute law of Ohio 
wMch would convart a fee in property acquired by deed for street 
purposes into a conditional estate or a mère easement. This power 
of taking land for street purposes by deed or grant is quite distinct 
frwn the power of appropriating land in invitum. The observation 
of Judge White in Gall v. City of Cincinnati, 18 Ohio St. 563, 568, 
where the title of the city to the market space involved depended 
upon deeds, that "the title acquired by purchase is to be determined 
by the character of the conveyance, and is not affected by the char- 
acter of the estate conferred on the city in case of appropriation," is 
equally true hère. Neither is the title of the city in any degree affect- 
ed by the character of title and trust created by the Ohio act of 
March 3, 1831 (29 Ohio Laws, 320, and section 2601, Rev. St. Ohio). 
That act simply provides what the effect shall be of recording a town 
map or plat made by persons laying oflf a town. Under that act the 
recording of such plat showing streets, commons, alleys, etc., opérâtes 
as a conveyance in fee to the town or city of the property laid off into 
streets, etc., to be held "in trust to and for the uses and purposes so 
set forth and expressed or intended." This act has been construed 
by the Ohio court as a statutory dedication of streets, commons, etc., 
shown by such a recorded map or plat, and as conferring no power 
of aliénation discharged of the use tliereby indicated, and that when 
the particular use becomes impossible of exécution the property re- 
verts to the dedicator or his représentatives. Board v. Edson, 18 
Ohio St. 226; Commissioners v. Young, 8 0. 0. A. 27, 59 Fed. 96, 99. 

The deed made by Léonard Case is the only source of the city's 
title, and the title thereby acquired is entirely unafifected by the stat- 
ute we hâve cited, or the Ohio cases which construe and apply it. 
Neither hâve we to deal with a common-law dedication. That sort 
of dedication, as we had occasion to observe in Commissioners v. 
Young, 8 ce. A. 27, 30, 59 Fed. 99, opérâtes "only by estoppel." 
"The acquiescence of the owner and use by the public estop him f rom 
asserting any right of possession hostile to such use." It is obvions 
that under such a dedication the public acquire only an easement. 
"The owner of the fee may résume possession where ver there has 
been a fulï and lawful abandonment of the use for which the dedica- 
tion was made." This is the well-eettled rule concerning public roads, 
streets, etc., when the fee remains in the owner of the land over 
which the road, street, or alley has been established. Commission- 
ers v. Young, cited abovè; Village of Fulton v. Mehrenfleld, 8 Ohio 
St. 440 ; Barclay v. Howell, 6 Pet. 498, 8 L. Ed. 477. 

The title of the city of Cleveland dépends neither upon a common- 
law dedication, nor upon a statutory dedication under the act of 
March 3, 1831, nor upon the effect of any légal proceeding appropriat- 
ing land for street purposes, but solely and wholly upon the légal 
effect of the deed of Léonard Case to it. The city, in view of the pub- 
lic interests involved, has consènted to a nominal assessment of dam- 
ages for its interest in Case street; and if Léonard Case has, by his 
deed, devested himself of every interest in the property, his heirs hâve 
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no interest to be appropriated by the présent proceeding, and no 
ground to complain because they were not awarded damages. The 
deed of Léonard Case cannot, in strictness, be regarded as a pure 
donation. We Lave no other évidence as to the considération than 
that sbown by its récitals, and by the ordinance of the city granting 
to the vendor, in considération of his conveyance, the right to occupy 
a portion of the sidewalks upon the four sides of the lot retained by 
him, and subsequently conveyed to the Cleveland library Association. 
His deed recites that the considération for his conveyance is one 
dollar, "and divers other considérations received, to my fuU satisfac- 
tion, of the city of Cleveland." The right to occupy five feet of the 
sidewalk upon Superior, Wood, Kockwell, and Case streets, with 
pilasters, areas, and balconies, for a block of buildings about to be 
erected upon that part' of his original lot retained by him, was a 
valuable considération. If it be conceded that this contract was in 
excess of the corporate power of the city, as urged by counsel, it 
would still leave the deed as one made upon a purported valuable con- 
sidération, and take it out of the category of a purely voluntary dona- 
tion. The deed undoubtedly carried the légal title to the city. Apt 
words for that purpose are used. The words are, "do give, grant, 
bargain, sell, and confirm unto the city of Cleveland," not an ease- 
ment or right of user, but "the following described tract or lot of 
land." Then follows the description, which concludes with the words, 
"which land is conveyed to said city as and for a public street of said 
city." The habendum clause is in thèse words: "To hâve and to 
hold the above granted and bargained preraises, with the appurte- 
nances thereunto belonging, unto the said city of Cleveland and its 
assigns, forever, to its and their own proper use and behoof." This 
is followed by the usual covenant of seisin and warranty, the latter 
running to the city and "its assigns." The words concluding the de- 
scription, "as and for a public street of said city," are the only words 
which in any way distinguish this conveyance from an ordinary war- 
ranty deed to an individual. Do thèse words, without more, operate 
to qualify the estate conveyed so that, upon a discontinuance of Gase 
street, the property will revert to the grantor? If so, the plaintiffs 
in error, as heirs at law of the grantor, hâve an interest in such 
possibility of reverter which is of some value, and which cannot be 
appropriated without compensation. The mère expression of a pur- 
pose for which it is intended that the granted premises will be used 
will not debase a fee into a conditional estate. This rule we had 
occasion to déclare and apply in the caee of Commissioners v. Young, 
8 C. C. A. 27, 36, 59 Fed. 96, where the authorities are fully con- 
sidered and cited. The deed construed in that case was a quitclaim 
deed to the village of Youngstown by the heirs of one who had there- 
tofore dedicated the parcel of land as a "burying ground." The 
words, "to be under the authority and control of its proper council 
and municipal authority, in conformity with the act of the législature 
of Ohio in that behalf," were held to be words merely indicating the 
purpose of the grantor as to the use to which the property should be 
appropriated, and as not making the fee a conditional one. The Ohio 
act referred to was one which regulated the powers of villages over 
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•cemeterîes. The déclaration 6f the purpose to wMch the grantor 
expected the property to be devoted, and the détails of management, 
read into the deed by the référence to the Ohio act, tended much more 
stronfly to make the deed there construed a conditional f ee than the 
deed hère involved. The opinion of this court in that case is there- 
fore controlling in the disposition of the présent case. There are in 
the Case deed no words of re-entry and no words implying a condition 
other than the words, "as and for a public street." "A deed will not 
be construed to create an estate on condition unless language is used 
which, according to the rules of law, ex proprio vigore imports a con- 
dition, or the intent of the grantor is otherwise clearly and un- 
equivocally indicated." Eawson v. Inhabitants of School Dist. No. 
5, 7 Allen, 125, 127. 

The words, "as and for a public street," do not, ex proprio vigore, 
import a condition. In Greene v. O'Conner, 18 E. I. 56, 25 Atl. 692, 
it appeared that the owner of land conveyed a strip to the city of 
Providence. The conveyance was in fee, but recited that "this deed 
is made upon the condition that the said strip of land shall be forever 
kept open and used as a public highway, and for no other purpose." 
It was held that the clause did not create a condition subséquent. 
In Kilpatrick v. City of Baltimore, 81 Md. 179, 31 Atl. 805, the con- 
veyance was of a parcel of land to the city, with an habendum clause 
as follows: "To hâve and to hold the parcel of ground above de- 
scribed, « ♦ * unto the mayor and city council of Baltimore 
aforesaid, and its successors, forever, as and for a street to be kept 
as a public highway." The land was diverted to another use, and 
action was brought to recover the property as for a condition broken. 
The court held that the words were consistent with an intent to re- 
pose a confidence in the authorities that they would carry out the pur- 
pose of the grantor so long as it was reasonable and practicable, but 
did not constitute a condition subséquent. In Rawson v; Inhabitants 
of School Dist. No. 5, cited above, the words, "for a burying ground, 
forever," in a deed to the town of Uxbridge, were held not to make 
the estate conditional. In Baley v. Umatilla Co., 15 Or. 172, 13 Pac. 
890, a warranty deed to the county, "for the spécial use, and none 
other, of educational purposes, and upon which block shall be erected 
a collège Or institution of learning," etc., was held to convey an un- 
qualified fee. In Beach v. Haynes, 13 Vt. 15, a conveyance of land 
in fee to the town of Westford, "for the use of a common," was held 
to pass an aliénable fee; and in State v. Woodward, 23 Vt. 92, a 
deed to a town, "for the use of the town as a meeting house," was 
held to pass an unqualifled fee. In Taylor v. Binford, 37 Ohio St. 
262, it was held that the grantor could not re-enter for condition 
broken, where his deed was to a township board of éducation, "its 
successors and assigna, forever," "for the use of school purposes 
only," although the property has been sold at public sale to the high- 
est bidder and conveyed by the board. In Watterson v. Ury, 5 Ohio 
Cir. Ot. E. 347, afiBrmed by the suprême court upon the opinion of the 
circuit court, the deed contained a clause, "as a burial ground for the 
Eoman Catholics." It was held that the grantee took a fee-simple 
estate, and not an estate upon condition. To the same purport are 
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the cases of Curtis v. Board, 43 Kan. 138, 23 Pac. 98; Packard v. 
Ames, 16 Gray, 327; Stanley v. Coït, 5 Wall. 119, 18 L. Ed. 502. 

If the deed of Case devested the grantor of every interest, and 
conveyed an unconditional fee, the title thus vested was unaflected 
by the subséquent city ordinance. The words, "as and for a public 
Street of said city," are to be regarded as an expression of the grantor 
that the property shall be constituted and maintained as a public 
Street, so long as it shall be reasonable and practical. The ordinance 
is the action of the city carrying eut this purpose of the grantor. 
Such an ordinance was made necessary by the Ohio act of March 18, 
1859 (56 Ohio Laws, 57), which provided that no street thereafter 
dedicated to public use by its owner should be deemed a public street 
so as to impose responsibilty upon the city for its care and main- 
tenance, "unless the same shall be accepted and confirmed by an ordi- 
nance specially passed for such purpose." The object of the ordi- 
nance is therefore palpable. Its eiîect was not to qualify the city's 
title, but to make a public street over and upon property which the 
city owned in fee. That the title of a city to its streets is property 
held publici juris for use as streets may be conceded. But if the 
grantor has parted with ail of his title, and the street is lawfully 
vacated or devoted to some other public use, no right, title, or inter- 
est of the grantor is affected, and his hoirs hâve, as such, no interest 
which is taken and for which compensation may be demanded. The 
rights of abutters may be affected by devoting a street to other pur- 
poses, and they may hâve such rights as will entitle them to interfère, 
but the grantor has no such right if, in fact, there is no reverter upon 
abandonment of use as a street. We cannot hold that the language of 
this deed so unequivocally imports a right of re-entry upon the discon- 
tinuance of this street as to make the title subject to a condition 
subséquent without violating the cardinal principle of real property, 
"that conditions subséquent, which defeat an estate, are not to be 
favored or raised by inference or implication." The judgment is ac- 
cordingly affirmed. 



HTJNT V. KILE. 

(Circuit Court of Appeals, Seventh Circuit. November 19, 1900.) 

No. 553. 

On Pétition for Kehearing. Denied. 
For former opinion, see 98 Fed. 49. 

PER CUBIAM. Three spécifie points were ruled in thîs case, 
namely, that there was error in refusing each of two spécial requests 
for instruction and in the instruction given upon the subject of dam- 
ages. The pétition for rehearing is not addressed to those points, 
but complaint is made that the eiîect of a portion of the opinion is 
to limit the issues of the case to the question whether the rope of 
the apparatus used was of sufl9cient strength, and whether the fail- 
are to fumish chocks was négligence which made the master respon- 
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sible, exclndîng, as ît is claimed, înquiry whether the apparatns fur- 
nished was defective in that it did not allow the work to be per- 
foimed in the usual way, and reqnired it to be done in an unneces- 
sarily hazatdons way, in that it compelled the constant présence of 
a man with a pinch bar behind the log which was being loaded. 
Neither the opinion nor judgment of this court is to be considered 
as controlling or limiting the înquiry in those respects when the case 
ehall again be bronght to trial, and nothing herein shall be deemed 
to affect the question of the assumption of risk by the deceased. 
The pétition for a rehearing is denied. 



HAYDBL T. MUTTTAL EBSERVB PT7ND LIPI! ASS'N. 

(Circuit Court of Appeals, Edghtb Circuit November 5, 1900.) 

No. 1,408. 

L LiTB INBUBANCK— AgSESSMENT POLICT— WhAT CoNSTITTTTES. 

A Ufe Insurance company, authorized by Its charter to do business only 
on the assessment plan, does not exceed Its authority by the Issuance 
of a pollcy whlch requlres the payment of flxed premlmns, or such ratio 
or multiple of such premlums as shall be determined by the dlrectors, and 
provides, In effect, that the exeess of such premlums above what Is re- 
qulred to meet current mortuary claims, expenses, etc., shall be pald into 
a reserve or emergency fund, and that, after the expiration of a certain 
number of years, the pollcy holder may surrender the policy, and recelve 
as Its surrender value a certain per cent, of the amount remalnlng in the 
reserve fund and directly contributed by hlm, or at hls option bave the 
same applied to extend the obligation of the company to pay the principal 
Bum in evënt of death. Such a policy Is not an endowment pollcy, but re- 
talns the essentlal features of the assessment plan. 

i, Samh— Construction ov Polict— Power to Incrbasb Assessments. 

Where the constitution of a mutual llfe Insurance company, doing busi- 
ness on the assessment plan, authorized the board of dlrectors to fix the 
amount of eacb assessment at such sum as it should deem necessary to 
meet death losses, and apportlon the same among the members, and its 
pollcles provlded that they should be govemed by and construed according 
to the constitution, a mémorandum on the bacli of a pollcy, glving a 
table of rates on each $1,000 of Insurance, -whlch "shall be the basis of 
the assessment rate for each member according to the âge," must be con- 
strued as merely fixlng the basis for apportionment as between the mem- 
bers of différent âges, and at most as an estlmate of the probable cost 
of Insurance, the accuracy of whidi woold be determined by the actual 
expérience of the company, and not as a contract that the assessments 
should not exeeed those glven. 

S. Same— Construction by Parties. 

When the provisions of a policy leave !t In doubt as to whether a lim- 
itation was thereby placed on the power of the company to make assesa- 
ments exccedlng a certain rate, the maklng of numerous assessments above 
such rate, and thelr payment by the pollcy holder wlthout objection, constl- 
tutes a construction by the parties whlch wlll be followed by the courts 
In determlnlng their respective rlghts. 

L Same— Défenses A0AIN8T Incrbasbd Assessments. 

A provision of the constltutiou of an assessment llfe Insurance company 
that Its reserve fund above a certain sum and In exeess of sums repre- 
sented by outstanding bonds "may be applied to the payment of claims, in 
exeess of the American Expérience Table of Mortallty," or to make up any 
deflciency existlng in the death fund after the coUeotion of an assessment, 
ts permissive, xatherthan mandatory; and, where other provisions ves* 
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the board of direetors Vfith power to dévote the reserye fund to other pur- 
poses, it cannot be held that an assessment was invalid because the re- 
serve fund was largely in excess et the sum named. 

6. Same. 

A provision of the constitution of an assessment life Insurance company 
that at the expiration of eaeh period of five years the reserve fund should 
be apportioned betveeen the existing members in each class, which should 
include the holders of ail policies Issued in the same year, and bonds Is- 
sued to each member for his proportion, which after ten years might be 
used in paymenli of assessments, and that at such apportionment "the 
rate of assessment may be changed to correspond with the actual mortal- 
Ity expérience of the association," cannot be construed to deprive the 
direetors of the power glven them by other provisions, and necessary to 
the contlnued life of the company, to flx the amount of each assessment at 
such sum as might be necessary to meet the company's losses. 

6. Same— Failukb to Pay Assessment— Waivbr of Prompt Paymbnt. 

A policy holder in an assessment life Insurance company died 3 days 
after the maturity of an assessment, not having paid such assessment. 
His policy had been in force for 14 years, during which he had paid more 
than 70 assessments, ail but 5 of which were paid on the day they ma- 
tured, and, of such 5, 4 were paid on the next day, and 1 on the second 
day. In each instance, except one, a receipt was given conditioned that 
the member was in good health, and that the acceptance of the payment 
after maturity should not be regarded as a précèdent. The last default 
was 4 years before the death of the insured. Eeld, that such facts did 
not establish a course of dealing which would sustain a claim that the 
company had walved payment on the day of maturity. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

In this case Mary E. Haydel, the plaintiff in error and the plaintiff below, 
sued the Mutual Eeserve Fund Life Association, the défendant In error, to 
recover the amount alleged to be due on two policies of Insurance Issued by 
the défendant company on the life of her deceased husband, F. L. Haydel, 
one of which was executed August 1, 1884, in the sum of $10,000, and the 
other on September 15, 1884, in the sum of $5,000. Both policies were issued 
on what is termed the "assessment plan," and remained in force until Mareh 
3, 1898. On January 12, 1898, an assessment, known as "Mortuary Call No. 
96," was levied on the first of the above-mentioned policies In the sum of 
$141.90, which sum, by the terms of the assessment, was payable February 1, 
1898, but might be paid on or before March 3, 1898. On January 28, 1898, 
a similar assessment, also designated "Mortuary Oall No. 96," was levied on 
the second of the above policies in the sum of $70.95, which sum was lïke- 
wlse made payable, by the terms of the assessment, on or before March 3, 
1898. F. L. Haydel, the plaintifC's husband, although duly notifled of thèse 
assessments, declined to pay them, and died on March 6, 1898, leaviug them 
whoUy unpaid. Under a provision contained in the policies the failure to pay 
thèse assessments, If they were legally levied, rendered the policies void, and 
the défendant company relied on this provision as a défense thereto. The 
plaintiff pleaded that thèse assessments known as "Mortuary Call No. 96" 
were unlawfnlly levied, and that the policies had not become forfeited when 
her husband died. The reasons that were assigned and are princlpally relied 
upon to support this contention are as foUows: First. It was said that the 
défendant company was incorporated under the laws of New York to do busi- 
ness solely on the "co-operative or assessment plan," and that after its organ- 
ization, and after the issuance of the policies in suit, it began to issue a 
class of policies known as "five-year combination option policies," which were 
not authorized by Its charter, not being issued on the co-operative and assess- 
ment plan; that it amalgamated this business with its authorized business 
by levying assessments on ail its members to pay losses Incurred under Its 
unauthorized policies, and that mortuary call No. 96 was levied in part for 
that purpose. Second. It was urged, in substance, that by a table or rate 
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of assessment Indbrsed on the poUdea In suit It was stlpulated that the rate 
of assessment Bbotild not exceed $3.50 for each $1,000 of insurance, maklng 
each assessment ta the aggregate on the $10,000 policy $35, and that assess- 
ments at that rate were pald imtll 1896, when the rate was uniawfully ralsed 
by levylng an assessment every two months to the amount of $82.80 on the 
$10,000 polley; that the assessment was agaln raised In 1898 by requiring 
a payment of $141.90 on February 1, 1898, on the $10,000 policy, and that 
thls latter assessment was unlawful. Furthermore, it was contended that an 
agreement existed between the Insurer and the insured to the effect that the 
reserve fund of the défendant company "above $100,000 and In excess of sums 
represented by otrtstandlng bonds should be applled to the payment of claims 
in excess of the American table of taortality, and when any clalm by death 
was due to make up any deflclency that mlgbt then exist in the death 
fund"; and that this agreement was not kept by the défendant company 
when mortuary call No. 96 was levied, by vlrtue of whlch fact the eall was 
also Illégal. It was also urged that by the terms of the policies the rate of 
assessment thereon, to correspond with the actual mortallty expérience of the 
company, could be changed only at the expiration of periods of flve years after 
the issuance of the policies,— that is to say, In 1889, 1884, and 1899,— but that 
înstead thereof the défendant inereased ttie assessment at the beginning of 
the year 1898 by levying mortuai*y call No. 96 ta the amount of $141.90 on 
the $10,000 policy, and that such Increase rendered the assessment void, it 
not having been ralsed at the end of the quinquennial perlod. It was flnally 
claimed that by acts in pais the défendant company had walved the right 
to exact payment of assessments on the précise day of maturity. Thèse 
were, In substance, the principal grounds relled upon In the trial court to 
avoid a forfaiture of the policies for nonpayment of the assessments due on 
March 3, 1898. They were each overruled, and a direction was given to the 
jury that under the évidence adduced by the plaintifC there could be no re- 
covery. (O. O.) 98 Fed. 200. The plalntlfC below bas brought the case to this 
court for revlew. 

É. T. Farish, for plaintifE in errer. 

James C. Jones (William C Jones, Greorge Bumham, Jr., and 
Sewell T. Tyng, on the brief), for défendant in error. 

Before CALDWELL, SAKBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after etating the case as above, delivered 
the opinion of the court. 

It may be conceded at the outset that, if the assessment on the 
policies which was due on or before March 3, 1898, was uniawfully 
levied, the policies remained in force on March 6, 1898, when the 
plaintiff's husband died; and, taking this proposition for granted, we 
shall proceed to consider whether the assessment in question was, for 
any reason, illégal. The flrst point to be determined is whether the 
issuance by the défendant company "of the five-year combination 
option policies," so termed, rendered the assessment due on March 
3, 1898, unlawful. The principal objection urged to the validity of 
the latter class of policies is that they were endowment policies, and 
in this behalf couijsel for the plaintiff in error asserts that they were 
endowment policies because "the company undertook to pay or make 
return of a specifled sum of money at the termination of certain des- 
ignated periods during the lifetime of the assured." An inspection 
of one of thèse policies, which has been inserted in the record, dis- 
closes the fact that by the terms of the policy, as expressed on its 
face, the insured is required to pay a stated sum at stated periods, 
instead of paying an uncertain sum, which is fixed on each occasion 
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by the executive committee of the company; and in this respect this 
class of policies does difEer from the company's ordinary policy. A 
critical examiHation of the conditions appended to the policy disclos- 
es, however, that out of the premiums thus agreed to be paid the com- 
pany is authorized to deduct "the amount included therein for dues, 
for expenses, and other expenses chargeable against moneys received 
from mortuary calls as provided in the constitution and by-laws, 
médical fées, and amounts paid for the surrender and cancellation 
of policies," and that, "after paying the death and disability claims 
through the death fund," it is required to add the remainder "to the 
reserve or emergency fund." This class of policies also contain 
provisions to the follovring effect: That there shall "be due to the 
association for premiums the amount mentioned on [the face there- 
of], or such multiple or ratio thereof as its executive committee 
may détermine"; that, should said policies continue in force, "the 
actuary of the association will annually after the eleventh year while 
the same is in force détermine and crédit thereto the équitable pro- 
portion to which this policy is entitled * * » from its direct 
contribution to the reserve or emergency fund for the tenth respec- 
tive year prior to said crédit, which amount so determined and credit- 
ed may be used towards payment of future premiums"; that, after 
such policies hâve been in force for the full term of iive years, 
"if the member notify the association, in writing, at least six months 
before the expiration of any policy year, that he desires to surrender 
this policy, and receive therefor its cash surrender value, the actuary 
of the association will détermine the amount remaining in the re- 
serve or emergency fund * * * directly contributed thereto by 
said member, and the association will, upon surrender and cancella- 
tion of this policy while in force, pay to said member in cash at 
the end of five years flfty per cent., at the end of six years fifty-flve 
per cent, (with an additional flve per cent, for each added year of 
continuons membership not exceeding one hundred per cent.), of the 
net amount so determined"; and that after such contracts hâve 
been in force for the full term of flve years, and during their con- 
tinuance, "the member, by giving at least thirty days' notice in writ- 
ing to the association, may bave the amount to which he would hâve 
been entitled as a cash surrender value under [the preceding] provi- 
sion applied to extend the obligation to pay the principal sum in event 
of death for such period as said value will meet the dues for ex- 
penses fixed by the board of directors, and the full tabular cost as 
per American Expérience Table of Mortality at attained âge, at 
the expiration of which period said obligation shall cease and dé- 
termine." While thèse provisions are somewhat involved, and to a 
certain extent difiBcult of compréhension, still we think it is clear 
that the policies in question which contain the same are not endow- 
ment policies; and we are also of opinion that they are not so far 
variant from ordinary policies issued on the co-operative or assess- 
ment plan as to warrant a ruling that the défendant company ex- 
ceeded its power in issuing them. They lack some of the essential 
features of endowment policies. While the premium at flrst reserved 
is a deflnite sum, yet by further provisions the executive committee 
104 F.— 46 
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of the Company can require the holders of such policies to pay a 
gréa ter or less sum than that stipiUlated to be paid on the face of the 
policies, if the condition of the défendant company at .any time ren- 
dors such action necessary. It is true that a person who takes ont a 
policy of insuranee on the five-year combination option plan enjoys 
certain privilèges which ordinary members do not enjoy, — such as the 
right after five years, upon due notice, and upon surrender of his 
policy, to receiye a certain per cent, of the net amount remaining in 
the reserve or emergency fund wMch has been directly contributed by 
him, or to hâve the amount to which he is so equitably entitled ap- 
plied to extend the obligation to i)ay the principal sum for such period 
as the ascertained surrender value will i)ay the member's share of 
expenses and the cost of insuranee at his attained âge. But it will 
be observed that such policy holder is not entitled to reçoive any flxed 
amount by way of dividends or as surrender value, and that he 
shares witii other members in the success of the company, and suffers 
loss as they sufEer, if the reserve or emergency fund is depleted by 
unexpected losses. In exchange for the peculiar privilèges which a 
member of this class enjoys, he agrées to pay stated sums at stated 
intervais (which we assume to be somewhat in excess of the average 
assessments paid by the ordinary policy holder), unless the executive 
committee, in the exercise of its discretionary powers, elects to com- 
pel him to pay a multiple or ratio of the specified premium. In view 
of ail the provisions which the f orm of policy in question contains, we 
conclude that such policies were issued substantially on the co-op- 
erative or assessment plan, and that nothing therein found in the 
shape of spécial privilèges accorded to the policy holder would justify 
a décision that they were unauthorized by the defendant's charter. 
It is quite likely that the policy in question was adopted to attract 
the patronage of a class of persons who prefer to pay specified sums 
at stated intervais, instead of assessments, which may vary in 
amount; but, when ail the provisions of the contract are considered, 
it seems to retain ail the essential features of assessment insuranee. 
The next question to be determined — and it is the one to which 
spécial prominence is given in the argument — is whether mortuary 
call No. 96 was illégal as to the deceased because of an agreement 
that assessments on his policies should be levied at the rate of |3.50 
per thousand, bimonthly. The claim to this effeet is predicated on 
the fact that on the back of each of the policies, after the signature 
thereto of the président and secretary, is found an indorsement as 
follows: 

"Table of Rates. 

"Admission Fee. 
"$1,000, $8.00; $2,000, $12.00; $3>000. $15.00; $3,000, $20.00; $10,000, $30.00. 

"Dues. 
"The dues for expenses are limlted to $2.00 on each $1,000, payable an- 
nually in advance. 

"Assessment Bâte Table. 
"No assMsments wlll be made whlle there remains in the deatli fund a 
Bum sUffldent to pay exlsting claims in full. 

"Thè bàsis of the assessment rate for each member according to the âge 
takën.at the nearest birthday on each $1,000, shall be as follows." 



HAYDKL V. MUTUAL RKSERVE KUND LIFE ASS'N. 723 

Then follows a scale of rates in the form of a table showing the 
rate of assessment from the âge of 15 to 65. An examination of tiiis 
table shows that from the âge of 25 to 33 the rate increases 2 cents 
each year; from 33 to 50, 4 cents each year; from 50 to 60, 25 cents 
each year; and from 60 to 65, 50 cents each year. At the âge of 
56 the rate specified in this table is |3.50, and the deceased is said 
to hâve been of that âge when the policies in suit were issued. 
On the other hand, section 5 of article 11 of the defendant's constitu- 
tion clearly confers authority to make such assessments as the board 
of directors deem necessary to meet death losses, the provision being 
that "on the flrst week day of the months of February, April, June, 
August, October, and December of each year (or at such other dates 
as the board of directors may from time to time détermine) an as- 
sessment shall be made upon the entire membership in force at the 
date of the last death to the audited death claims prior thereto, for 
such a sum as the executive committee may deem sufficient to meet 
the existing claims by death, the same to be apportioned among the 
members according to the âge of each member." Section 8 of the 
same article also confers a gênerai power to make assessments, the 
language being that "the board of directors shall bave authority to 
fix and détermine the amount of beneflts for which certiflcates of 
membership will be issued, rates of assessment, admission fées, and 
annual dues, and to adopt such other rules and reguiations as they 
may deem best for the interest of the association." The tenth para- 
graph of the policies in suit also déclares that "the entire contract 
contained in this certificate and said application, taken together, 
shall be governed by, subject to, and construed only according to the 
constitution, by-laws, and régulations of said association and the 
laws of the state of New York, the place of this contract being ex- 
pressly agreed to be the home office of said association in the city of 
New York." The proof discloses that when mortuary call No. 96 
was levied, and the demand was made upon the deceased for its pay- 
ment, he did not décline to pay the same for the reason that by the 
terms of his policies assessments could not be levied thereon exceed- 
ing $3.50 per thousand bimonthly, but his refusai to pay was based 
on other grounds. 

On this state of facts the question to be determined is whether the 
indorsement on the back of the policies should be regarded as an 
agreement between the insured and the insurer, binding the latter 
not to make assessments in a sum greater than |3.50 per thousand 
bimonthly, or whether it should be regarded merely as a mémoran- 
dum showing how assessments would be apportioned as between per- 
sons of différent âges, and the probable amount of the bimonthly as- 
sessment as then foreseen and estimated. For several reasons we 
incline to the opinion that the latter is the correct view. In the first 
place, the défendant was a mutual company operating on the assess- 
ment plan. It had no means wherewith to pay expenses and death 
losseS, other than such as it derived from assessments on its mem- 
bers. It is by no means probable, therefore, that by the indorse- 
ment in question it intended to devest itself of the authority plainly 
conferred by its constitution upon the board of directors to make 
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such ftssessments as might at any time be found necessary to meet 
itB Uabilîties, or to tie its hands so that it could not exercise this 
necessarj power. In the second place, the cost per year to a person 
aged 56 of a policy for |10,000 at the rate indicated by the indorse- 
ment would only be Î210, which is a sum so far below the usual cost 
of that amount of insurance to a person of that âge as constrains us 
to believe that the deceased did not himself regard the indorsement 
as a contract binding the défendant to f urnish insurance at that rate, 
without référence to what might be its actual expérience. It is most 
probable, we think, that he understood it to be an estimate of the 
probable cost of insurance, the accuracy of which would be deter- 
mined by the class of risks which it succeeded in obtaining. In the 
third place, if such a wide departure from the principle of opération 
described in tbe defendant's constitution was contemplated by the 
parties as an agreement for a fixed or level rate of assessment irre- 
spective of the company's actual expérience, then it is most likely 
that a stipulation of that nature would hâve been embraced in the 
body of the contract, instead of being indorsed in the form of a 
mémorandum on the back of the policies. And lastly, if it be con- 
ceded that the mémorandum in question is adéquate to raise a doubt 
as to the proper interprétation of the contract, then the contract 
should be construed as the parties themselves saw fit to construe it 
in their dealings with each other. CSiicago G. W. Ey. Co. v. North- 
ern Pac. Ry. Co. (0. C. A.) 101 Fed. 792, and cases there cited. It is 
conceded that the rate of assessment was raised above the rate spec- 
ifled in the mémorandum on the back of the policies, and that the 
increased rate was paid by the deceased without dissent. The proof 
shows that after the policy had been in force for something more 
than three years numerous bimonthly assessments for the sum of 
$52.50 were levied amd jpaid, and that subsequently numerous bi- 
monthly assessments to the amount of $82.80 each were likewise 
levied and paid. Moreover, the final refusai to pay mortuary call 
No. 96 was not based on the ground that the défendant company 
lacked the power under its policies to make the assessment. For 
ail of thèse reasons we conclnde, as above stated, that the indorse- 
ment on the policies can be regarded in no other light than a mémo- 
randum showing the basis upon which assessments would be ap- 
portioned as between members of différent âges, and as an estimate 
of the probable amount of the assessments, which was not intended 
to devest the board of directors of the power plainly conferred on 
them by the charter of the company to make such assessments as 
might at any time be found necessary to meet its death losses. 

The next proposition is that the défendant was bound to pay the 
death claims intended to be paid with the proceeds of mortuary call 
No. 96 out of its reserve fnnd, and that the call was illégal for that 
reason. This contention is based on the following provision found 
in the defendanf s constitution, which is copied substantially into its 
policies: . 

"The reserve fund above $100,000, and In excess of sums represented by 
outstanding bonds, may be applied to the payment of daims In excess of the 
American Expérience Table of Mortallty, and when any elaim by death Is 



HAYDEL V. MUTUAL RESERVE FUND LIFE ASS'n. 725 

flue, after a mortiiary assessment upon each member of the association bas 
been made according to the rules of the association, to making up any de- 
ficieiMy that may then exist in the death fund." Article 10, § 3. 

The trial court answered this proposition as follows: 
"It is to be noted in considering this excuse (that Is, the excuse for not pay- 
ing mortuary call No. 96) that the plaintifC entirely fails to aver that the re- 
serve fund exceeded its bond obligations, or that the mortality expérience 
of the défendant association was in excess of the American Expérience Table 
of Mortality. In other words, in the allégation that there was this large 
amount of reserve fund the pleader utterly fails to observe that this partic- 
ular fund eould not hâve been devoted to the payment of the death elaims 
unless such elaims were in excess of the American Expérience Table of 
Mortality. Entirely apart from this, however, it appears from the différent 
provisions of the constitution and by-laws, and in the subséquent amendments 
of the constitution and by the subséquent development of the schemes of 
business of this company, that the board of directors had the power to dévote 
its reserve fund in any manner they sarw fit, provided it be made subject to 
the gênerai purpose of the corporation and to the business being carried on 
for the beneflt of the members." 

In addition to tlie point thus made by the trial court that the reply 
was insufficient to sustain the plaintiff's contention, it is to be ob- 
served that the language above quoted from the constitution, and on 
which the plaintiff's contention is founded, is permissive, rather than 
mandatory, and seems to hâve been designed to vest in the board of 
directors of the défendant company the right to détermine whèn 
such conditions existed that its reserve fund could be safely or prop- 
erly used to pay accumulated death losses without making an addi- 
tional assessment. Under the laws of New York (Laws 1892, c. 690, 
§ 205) the défendant was required to keep on hand the amount of 
one assessment, and was also required to keep on hand the amount 
of two assessments before apportioning its reserve, or permitting the 
same to be applied in réduction of assessments upon its members. 
When mortuary call No. 96 was made, two assessments, it seems, 
such as were required by law, amounted to $1,200,000. The com- 
pany had bonds outstanding to the amount of $383,962.43. It had 
executed bond statements to the amount of $2,588,602.39, and the 
amount of death elaims approved and accruing were in the neigh- 
borhood of |750,000. The amount of reserve required by the com- 
pany's by-laws was $100,000. At the same time the amount of its 
reserve fund on liand and invested was $3,305,997.25. It will be 
seen, therefore, that the several items first enumerated exceeded the 
reserve fund on hand and invested to the amount of $1,711,567.57. It 
is claimed in behalf of the plaintiflE in error that the bond statements, 
aggregatîng $2,583,602.39, were not, in any proper sensé, liabilities of 
the défendant company at the time mortuary call No. 96 was levied. 
But, be this as it may, we are of opinion that the directors of the 
défendant company were under no obligation to defer levying the 
assessment, or to pay the accrued and accruing death losses, then 
amounting to $750,000, ont of its invested reserve fund, if, in the 
exercise of their discretionary power, they deemed it for any rea- 
son unwise or impolitic to do so. 

Section i of article 10 of the defendant's constitution contains the 
following provision, which is also found, in substance, in the defend- 
ant's policies : 



726 104 FEDERAL REPORTEE. 

"After the expiration of each period of five years during the continuance 
of a certiflcate of membershlp, a bond shall be issued for an équitable pro- 
portion of the reserve fund, and the principal of said bond shall be available 
ten years from its date towards paylng future dues and assessments under 
said certiflcate; and, should membershlp under sald certiflcate cease from auy 
cause, said bond shall at once beeome null and void, and any portion of said 
principal not thus used shall be applied to increase the bonds issued at the 
next quinquennial apportionment to other members of the association hold- 
ing certifloates issued during the same year as the af oresaid certiflcate, and 
at whi6h apportionment the rate of assessments rtiay be changed to correspond 
withthe aotual mortality expérience of the association." 

In view of that clause of the section wbich. bas been italicized, 
learned counsel for the plaintifE in errer contends that there was an 
implied agreement on the part of the insurer that it would not raise 
the rate of assessment indorsed on the back of its policies, except 
at quinquennial periods, and that, as the rate was raised in 1898, 
when mortuary call No. 96 was levied, and, as that was not one of 
the quinquennial periods, the call was illégal and the deceased was 
under no obligation to pay the same. If this clause is construed to 
mean that the board of directors could not change the rate of as- 
sessment . except at quinquennial periods, no matter how great the 
need for such a change, then it conflicts with other provisions of the 
constitution, already quoted, which in broad terms gave the board 
power to make assessments at stated periods "for such a sum as the 
executive committee may deem sufficient to meet the existing claims 
by death," and "to flx and détermine * * * rates of assessment, 
admission fées, and annual dues." A construction of the clause now 
in question must accordingly be sought which will harmonize with 
the other provisions of the constitution, and, inasmuch as the power 
to make such assessments as are adéquate to meet death claims is 
vital to the successful opération of the company, a construction of 
the clause should be sought which will, if possible, save to the man- 
aging oflBcers this very necessary power. It will be observed that 
section 4 of article 10 of the constitution deals mainly with the sub- 
ject of issuing bonds to members, representing their respective in- 
terests in the reserve fund, the provision being that they shall be 
issued at the expiration of 5 years, and be available at the end of 10 
years from their, date for the payment of assessments, and that, if 
any membershlp should cease, the bond of that, member shall be- 
eome void, and the share of the reserve fund which it represents 
inure to the beneflt of those who became members during the same 
year as the one whose membershlp ceases. It is then said, "At 
which apportionment the rate of assessment may be changed to cor- 
respond with the actual mortality expérience of the association." 
Certificates of membershlp in the défendant company are thus 
grouped into classes, those issued during the same year forming a 
class by themselves; and the policy holders of each class take the 
share of the reserve fund that would bave been apportioned to other 
policy holders of that class but for the fact that they hâve ceased 
to be members. We think that the concluding paragraph of the sec- 
tion now under considération may be properly construed as con- 
ferring upon members the right at thèse quinquennial periods, if 
they so elect, to call upon the board to revise its previous rate of 
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assessment, and to reduce it somewliat so as to conform more neariy 
to the actual mortality expérience of the company if it appears that 
the previous rate of assessment has been unnecessarily high, and 
lias increased the reserve fund beyond the amount necessary for the 
protection of policy holders. We are unable to regard the provi- 
sion as depriving the board of directors of the power to levy an as- 
sessment which they deem necessary, in the exercise of an honest 
judgment, to pay accrued death losses, and to maintain the reserve 
fund at a proper level. This power should réside in companies of 
the class to which the défendant belongs at ail times. It is the ba- 
sis upon which they are organized, and we are unable to hold that 
the défendant company intentionally devested itself of that power. 
Aside from this view of the case, we may repeat, what has hereto- 
fore been said, that the contemporaneous construction of the con- 
tract by the parties thereto is of the highest value in settling its 
true interprétation in those respects, where its construction is doubt- 
ful, and the évidence shows that the board of directors of the de- 
fendant company had constantly exercised the power of changing 
the rate of assessment, whenever they deemed it necessary to do so ; 
and that this asserted right was not challenged by the deceased at 
any time during the 14 years that he remained a member. He may 
hâve been induced to become a member by the belief that he could 
obtain Insurance on the co-operative and mutual plan at a much 
lower rate than in the old-line companies, who do business with 
the expectation of making a proût for their shareholders; and in this 
respect he does not seem to hâve been mistaken. He may also hâve 
expected to obtain Insurance at a much lower rate than was in 
fact charged after his policy had been in force for several years 
and death losses became fréquent. But it is quite évident, we think, 
that he fully understood and assented to the theory upon which 
the défendant proposed to conduct its business, namely, that those 
who became members must, in any event, pay the actual cost of In- 
surance, whatever it might be, or retire from membership ; and that 
the managing ofificers reserved to themselves, and would exercise, 
the power of making assessments from time to time for such amounts 
as they deemed necessary to pay accrued and accruing death losses, 
and at the same time maintain an adéquate reserve or emergency 
fund. Our conclusion is, therefore, that mortuary call No. 96 was 
not invalid for the reason last assigned and considered. 

The trial court, in directing a verdict for the défendant company, 
analyzed the testimony that had been introduced for the purpose of 
showing a waiver of the forfeiture which was incurrsd by reason of 
the nonpayment of mortuary call No. 96 on March 3, 1898, and, as 
the court's analysis of the évidence on that point is not criticised, 
we may well adopt it. From such analysis it appears that in the 
course of the 14 years which elapsed while the deceased remained 
a member his dues were paid on the day of maturity except on five 
occasions, and that in the meantime he paid something more than 
70 assessments. The flve assessments that were not paid on the pré- 
cise day of maturity were paid on the next succeeding day with 
one exception, where the payment was made on the second succeed- 
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mg day; and in every instance but one a receipt was issued to tlie 
member^..Wfïiich. specified that it was issued on the condition that lie 
was thaï in good health, and that the receipt of the assessment on 
the day after it was due should not be regarded as a précèdent for 
the receipt of future assessments after they were due; or, in other 
words, that it should not be regarded as a waiver of the provision 
requiring the payment of assessments on the day of maturity. The 
one payment that had been accepted after maturity, and was not 
accompanied by a receipt as last specifled, was made in 1894, but 
thereafter ail payments were made promptly, or the payments were 
accepted on the conditions last above stated. The trial court held 
that this did not establish a course of dealing from which it could 
be legitimately inferred that the défendant intended to waive the 
provision in its policies requiring payment of assessments on the 
day of maturity, or from which it could be inferred that it had con- 
sented that assessments might be paid subséquent to maturity with- 
out référence to the member's bodily condition. This ruling, we 
think, waS clearly right, and the opposite view is not urged with 
much apparent confidence that it is tenable. From the course of 
dealing in question we think that no reasonable person could hâve 
been led to believe that a member of the corapany had the right to 
pay his assessments after as well as on the day of maturity. The 
company^st conduct showed, as we think, conclusively that it in- 
tended to insist upon the stipulation that assessments should be 
paid punctually on the day of maturity, and that it would not vary 
therefrom, except as an act of grâce, when the member was in good 
health. Gounsel for the plaintiff in error complains of the intro- 
duction of the évidence of two witnesses showing what occurred be- 
tween the deceased member and agents of the Company when the 
former was asked to pay the last mortuary call and reifused to do 
so, but, without référence to that évidence, which tended to show 
that he well understood that the failure to pay would resuit in a 
f orf eiture, we think that there was no substantial évidence tending 
to establish a waiver. The resuit is that the judgnient below must 
be affirmed, and it is so ordered. 



MISSOTJEI, K. & T. RY. CO. et al. v. TBUSKBTT 

(Circuit CoTlrt of Appeals, Bighth Circuit. Octotier 27, 1900.) 

No. 1,366. 

1. Carriers— Delat in Transportation dp Stock— Meascre of Damages. 

In an action ^ainst a railroad company to recover damages for an 
alleged unreaspnable delay in the transportation of çattle, It la not error 
to talce as the basis for computation of damages the différence In the 
marliet priée of the cattle In the market to -which they -were being shipped, 
where thelr destination was known tù thé défendant, althongh its contract 
covered thelr transportation only over Its own Une, and their delivery to a 
Connecting carrier for the, remainder of the shipment. 

2, Evidence— CoMPBTENcy of Expert "Witnbsses— Market Value of Catti.e. 

Stockmen who for 10 years hâve been engagea in shlpplng and selling 
cattle In the principal markéts, and are famillàr with the gradlng of cattle 
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therein, and "with prîces as given ia the market quotatîons, are compétent 
to testify to the value In such markets at a given time of a particular 
shipment of cattle, of whose quailty and condition they had Personal 

knowleâge. 

8. Caekieks — Delay in Teanspoetation of Stock — Dépenses. 

A raîlroad company cannot be exonerated from liabllity for an unrea- 
sonable delay In the transportation of stock on the ground that a heavy 
dew rendered the track slippery and impeded the progress of the train; 
such an occurrence being an ordinary one, against the effect of which it 
was the duty of the company to provide. 

4. Appeal — Afpikmanoe— Statutory Damages. 

The provision of Mansf. Dig. §* 1311 (Ind. T. Ann. St. 1899, § 813), 
adopted and in force in the Indian Territory, which requires an appellate 
court, upon the affirmance of a judgment for the payment of money, which 
bas been superseded, to award against the appellant 10 per cent, damages 
on the amount superseded, is oWigatory on the United States court of 
appeals for the Indian Territory. 

5. Caeeiers— Damages for Delay in Shipment — Interest. 

An action against a railroad for delay In the transportation of stock, 
by reason of which the shlpper sufCered damage, is one for breach of con- 
tract, and interest is recoverable on the amouait of the loss from the time 
compensation therefor was demanded. 

In Error to tlie United States Court of Appeals in the Indian Ter- 
ritory. 

Clifford L. Jackson, for plaintiffs in error. 
S. M. Porter, for défendant in error. 

Before CALDWELL, SANBOBN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge. This action was brought more than 
eiglit years ago by H. A. Truskett, the défendant in error, against 
the Missouri, Kansas & Texas Eailway Company, one of the plain- 
tiffs in error, to recover damages incident to an alleged unreason- 
able delay in the transportation of about 180 head of cattle from 
Stevens Station, in the Indian Territory, to Paola, Kan. The case 
did not reach a trial in the lower court untd four years after the 
action was instituted, when it resulted in a verdict and judgment 
in favor of the plaintiff below for the sum of $893.66. The assign- 
ment of errors is very voluminous, embracing, as it does, 47 spécifica- 
tions of error. But many of the spécifications are not noticed in the 
Ibriefs, and no notice will be taken by this court of those which 
hâve been practically abandoned by failing to argue them. 

In the course of the trial below there was some controversy at 
flrst as to whether the cattle were shipped to Chicago, 111., by way 
of Paola and Kansas City, in pursuance of a verbal contract be- 
tween the carrier and the shipper, or from Stevens Station, in the 
Indian Territory, to Paola, in pursuance of a written contract. It is 
conceded that the delay of which complaint is made occurred be- 
tween the last-mentioned points on the line of the defendant's road. 
Before the last-mentioned controversy was determined by the trial 
court, some évidence had been introduced tending to establish an 
oral agreement for the transportation of the cattle to Chicago; and 
some évidence had also been introduced as to the market value of 
the cattle at Chicago, 111., at the time when they should hâve ar- 
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rîved. Complaint îs made in the flrst instance because the plaintif? 
below was permitted tô introduce any évidence as to the market 
value of the cattle in Chicago. Before the trial in the lower court 
was concluded that court ruled deflnitely, and so charged the jury, 
that the cattle were in fact transported by the carrier in pursuance 
of a written contract binding it to transport them to Paola, and it 
accotdingly withdrew from the considération of the jury ail the évi- 
dence which had been introduced tending to show an oral agreement 
for the transportation of the stock to Chicago. When it came to 
instruct the jury as to the quantum of damages, it advised them 
"that in arriving at the amount of such damages they must not con- 
sider any évidence as to the market value of the cattle at Chicago, 
m., unless they should find from the évidence that the cattle were 
to be shipped to and sold only in that market; but if the jury should 
flnd from the évidence that the cattle were to be shipped to and 
sold only in Kansas City, Missouri, they must confine them sel ves 
to the évidence with référence to the markets and value of the 
cattle at that place." As heretofore stated, the évidence clearly 
showed that the delay in transporting the cattle of which complaint 
was made occurred whoUy on the defendant's Une of road, before 
they had reached Paola; and the theory of the court in giving the 
instruction aioresaid appears to hâve been that, although the con- 
tract of the carrier only called for the transportation of the stock 
to Paola, yet, if there had been unreasonable delay in reaching the 
latter point, and the carrier knew when it received the stock that 
the cattle were destined to Chicago, and were to be there sold, the 
market value of the stock at the latter place at the time they would 
hâve arrived but for the unreasonable delay on defendant's road 
might be considered in assessing the damages. We are of opinion 
that this view of the case was correct, and that no error was com- 
mitted in admitting testimony relative to the value of the cattle in 
Chicago, inasmuch as the jury were advised that such testimony must 
be ignored unless the cattle were destined to be sold in that mar- 
ket only. There was testimony in the case which had a strong 
tendency to prove that the plaintiff intended to market his stock in 
Chicago, and that the carrier was advised of that fact. On the 
other hand, there was no testimony tending to show that Paola was 
a cattle market, and that the shipper expected to sell the cattle at 
that place. In view of the évidence, it is obvious that he either in- 
tended to sell the cattle at Kansas City or Chicago, and the car- 
rier was doubtless well advised of that fact when it received them 
for transportation. Under thèse circumstances, we think that the 
trial court properly admitted évidence of the market value of the 
cattle both at Kansas City and Chicago, and properly advised the 
jury that in assessing the damages the market value thereof should 
be considered at that place where the shipper contemplated selling 
them when he made the contract for their transportation. If the 
défendant company was guilty of an unreasonable delay in transport- 
ing cattle over its own road, which it knew were destined to the 
Chicago market, it cannot complain of the introduction of évidence 
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tending to show what was their market value at the latter place 
at the time when they would hâve arrived but for its own neglect. 

The admissibility of the évidence in relation to the market value 
of the cattle at Chicago is challenged for another reason; that is to 
say, because the plaintiff below held the stock at Kansas City for 
one day after its arrivai at that point before forwarding the same 
to Chicago. It is said that he had no right to detain the stock for 
an unreasonable length of time at an intermediate point, if he in- 
tended to market the stock at Chicago, and then charge the loss in- 
cident to a décline in prices to the défendant company. This prop- 
osition may be conceded as sound law, and so the trial court in- 
structed the jury, telling them, in substance, that, if the plaintiff 
desired to market his cattle in Chicago, he had no right to delay 
them in Kansas City in order to test the market there, and then 
charge to the défendant any fall in the market price at Chicago 
while the cattle were so delayed at Kansas City. The fact seems 
to be that owing to the unusual time consumed in transporting the 
cattle from Stevens Station to Paola, Kan., they were very much in 
need of rest, feed, and water when they reached Kansas City, and 
had to be detained for some time before they could be prudently 
forwardedi to Chicago. Exactly how much time was necessary to 
give them the needed rest and care the évidence does not disclose. 
The time consumed was not so long as to justify a court in holding, 
as a matter of law, that by reason of the delay ail évidence as to 
the décline in the market value of cattle at Chicago was inadmis- 
sible. We think that the jury were properly allowed to décide how 
far the plaintiff had disabled himself from charging the défendant 
with the loss incident to the décline in the market price of cattle 
at Chicago by the length of time the stock had been detained at 
Kansas City. 

It is next urged that neither the plaintiff below nor his brother 
should hâve been permitted to testify as to the market value of the 
cattle either at Kansas City or Chicago. This objection is founded 
upon the assumption that they were not sufiQciently acquainted with 
the value of cattle at either of those places, or the condition of the 
market thereat, to express an opinion as experts. We are not able, 
however, to assent to this proposition. Thèse witnesses, according 
to the testimony, had had fully 10 years' expérience in haudling and 
shipping cattle. They had shipped cattle repeatedly during that 
period to the Kansas City market, and were familiar with the différ- 
ent grades of cattle, and had made it their business, like other stock- 
men, to keep themselves posted as to the value of différent grades 
of cattle by consulting the market reports and conferring with com- 
mission men who were engaged in buying and selling stock in each 
of the aforesaid markets. They had far more knowledge concem- 
ing the value of cattle than is possessed by the average individual, 
and for that reason they were entitled to express an opinion on the 
various points concerning which they were interrogated, namely, as 
to the market value of such stock as theirs on various days in July, 
1892, after it was shipped, and as to the extent to which their cattle 
had shrunk in weight and value as a resuit of hard usage on the 
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train, and also as a resuit of the unusual delay in transporting them, 
Tlie cross-examination which thèse witnesses underwent to demon- 
strate their incompeteiicy to testify on thèse points did not, in our 
judgment, establish their incompetency, but, at most, only tended to 
detract somewhat from the weight which should be accorded to their 
statements. 

Some testimony was adduced in the course of the trial which 
tended to show that during the night following the receipt of the 
cattle the défendant'» track between Stevens Station and Paola, 
Kan., was rendered slippery by a heavy dew, which impeded the 
movement of the train, and occasioned the delay of which the plain- 
tiff complains. On the strength of this testimony the défendant 
Company asked the court to déclare that if the train was delayed 
by a heavy dew, and the jury so found, there could be no recovery. 
Error is assigned because of the refusai of this instruction. We 
apprehend, however, that a common carrier of freight or passengers 
is bound to provide engines of sufflcient weight and power to over- 
come the effects of a heavy dew, and that, if an unreasonable delay 
in the transportation of property or persons ensues from such an 
ordinary event as the fall of a heavy dew, it cannot shield itself 
from liability by the plea that its default was attributable to an act 
of God. A carrier must exercise enough diligence to overcome the 
effects of a dew falling upon its track, no matter how heavy the 
précipitation may be. It is only one of those ordinary manifesta- 
tions of the power of nature against the effects of which human 
foresightimay and should provide. 

It is flnally claimed that an error was committed by the trial 
court in allowing interest on the amount of the recovery from Au- 
gust 3, 1892, which, as we infer, was the date when a ciaim for dam- 
age was preferred, and that the court of appeals in the Indian Ter- 
ritory erred in adding a penalty of 10 per cent, upon the theory 
that the appeal was frivolous or vexations. Cîoncerning the penalty 
that was imposed by the court of appeals, it is quite sufflcient to 
say that it was incumbent on that court to award the penalty on the 
afflrmance of the judgment below, by virtue of section 1311, Mansf. 
Dig. (section 813, Ind. T. Ann. St. 1899), as this court held in Eail- 
road Co. v. Elliott (0. C. A.) 102 Fed. 96. And, concerning the al- 
lowance of interest by the trial court, it is to be observed that, as 
this action was brought to recover damages for a breach of the 
implied contract of the carrier to transport the cattle over its road 
with reasonable celerity, we perceive no reason why the actual loss 
which was sustained by the shipper as far back as July, 1892, should 
not bear interest from the date when the claim for damage was pre- 
ferred. Nothing short of the actual amount of such loss, and in- 
terest thereon from the time it was demanded, will fully compensate 
the shipper for the breach of the agreement, and he is entitled to 
full compensation. In an action against a common carrier for fail- 
ure to transport property in accordance with its contract, the gên- 
erai rule is ^ allow as damages the value of the property, with in- 
terest upon such value from the time when it should hâve been de- 
livered, if it is not delivered at ail. Railroad Co. v. Estill, 147 TJ. 
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S. 599, 622, 13 Sup. Ct. 444, 37 L. Ed. 292, and cases there cited. 
When the property is delivered by the carrier, but a loss bas ensued 
to tbe sMpper from a failure to deliver it witbin a reasonable time, 
no reason is perceived wby interest on tbe amount of tbe loss may not 
also be allowed from tbe time compensation for tbe loss is demanded. 
In actions of pure tort, wbicb do not sound in contract, as wbere 
tbe property of a tbird party is destroyed or injured tbrougb tbe 
négligence of a carrier, tbe usual practice is, as tbis court said in 
Eddy V. Lafayette, 4 U. S. App. 247, 252, 1 C. G. A. 441, 49 Fed. 
807, to leave tbe allowance of interest on tbe damages wbicb may 
be assessed to tbe sound discrétion of tbe jury. But, as tbe case at 
bar is founded upon a breacb of contract, it may well be distin- 
guisbed from tbe case last cited. 

No other questions bave been argued in bebalf of tbe plaintiff in 
error wbicb we deem it profitable to discuss. Tbe case was tried 
somewhat irregularly, but ail of tbe irregularities appear to bave 
been waived by tbe action of the parties, and it is too late to chal- 
lenge tbem in tbis court. Finding no error in tbe record, the judg- 
ment below is afflrmed. 



OAESON et al. v. COMMERCIAL NAT. BANK OF INDEPENDENCB, KAN., 

et al. 

(Circuit Court of Appeals, Bighth Circuit October 29, 1900.) 

No. 1,361. 

Appbal and Ekkor — Record— Questions Presekted. 

An assignment of error based on the refusai of an Instruction submit- 
ting to the jury a question of frauduleut intent in including in a mortgage 
certain items of indebtedness of a third party to the mortgagee raises no 
question which can be considered, where the bill of exceptions does not 
set out the évidence, but merely gives its substance, and contains a récital 
that there was évidence tending to show that such indebtedness had pre- 
viously been assumed by the mortgagor, and that there was no évidence 
tending to show that Its inclusion was with any fraudulent purpose. 

In Error to tbe Circuit Court of tbe United States for tbe District 
of Kansas. 

W. H. Rossington (Charles Blood Smith and Clifford Histed, on 
tbe brief), for plaintifEs in error. 
W. C Perry and N. T. Guernsey, for défendants in error. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. Tbis case was before tbis court on a 
former occasion, and is reported under the following title: Com- 
mercial National Bank of Independence, Kansas, v. l'irie, 49 U. S. 
App. 596, 27 C. C. A. 171, 82 Fed. 799. Tbe former writ of error 
was prosecuted by tbe défendants in the trial court, wbile on tbe 
présent occasion tbe writ of error is prosecuted by tbe plaintifls 
in that court; tbe second trial baving resulted in a verdict in favor 
of tbe Commercial National Bank and George T. Guernsey, who 
were the défendants below, and are tbe défendants in error bere. 
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Inasmucli as the nature of the contre versy and the facts ont of 
whicli it arose are fully stated in our former opinion, we deem it 
unnecessary to restate them, but refer to what was said in tliat be- 
half on the former occasion. 

The second trial of the case was conducted in substantial con- 
formity with the views of this court as expressed in its former 
opinion. The action being in trover for the conversion of personal 
property, and not a suit by the plaintiffs below to recover the pur- 
chase price of goods by them sold, it was necessary for the plain- 
tiffs below to show a fraud entitling them to rescind the contract of 
sale; and there was no évidence of fraud, other than a fraud con- 
sisting in the purchase of the goods with a preconceived intent on 
the part of the purchaser, E. T. Webb, not to pay for the same. To 
this effect the trial court charged the jury on the second trial, and 
such direction was entirely proper, because no fraudulent repré- 
sentations were made when the property in controversy was pur- 
chased of the plaintiffs as this court formerly held in Bank v. Pirie, 
supra. If the right to rescind on the ground that the goods were 
purchased with a precqpceived intent not to- pay for them was es- 
tablished, the next issue to be determined was whether either of 
the défendants (that is to say, whether the Commercial National 
Bank or George T. Guernsey, both of whom held mortgages on the 
goods) was a bona flde purchaser; and this inquiry, as a matter of 
course, was only relevant in the event that the plaintiffs flrst estab- 
lished their right to rescind the contract of sale on the ground last 
above stated. This view was also adopted by the trial judge on the 
second trial. 

With respect to the issue whether the défendants below were 
bona flde purchasers of the goods from Webb, the original vendee, 
the trial judge instructed the jury, in substance, that the Commer- 
cial National Bank could not be regarded as a bona flde purchaser, 
because the mortgage on the goods which was executed in its favor 
by Webb on June 10, 1892, was given for a pre-existing indebted- 
ness, and because the bank, when it received that mortgage, gave no 
new or additional considération. This instruction reduced the is- 
sues before the jury, on the assumption that the jury found that 
the plaintiffs were entitled to rescind the contract of sale, to the 
single question whether Guernsey was a bona flde purchaser under 
the mortgage executed in his favor contemporaneously with the 
mortgage executed in favor of the bank; and with respect to this 
question the trial court charged, in substance, that the jury might 
hold that Guernsey was not a bona flde purchaser, for either one of 
two reasons: First, if the jury believed that he paid or advanced 
no new eonsideration to Webb at the time the mortgage in his favor 
was executed; or, second, if they believed that Guernsey entered 
into a fraudulent conspiracy with Webb of the kind and character 
testifled to by Webb on the second trial. Thèse issues as to whether 
the mortgage in favor of Guernsey was made to secure simply a pre- 
existing indebtedness, and as to whether he had entered into a con- 
spiracy with Webb to obtain goods from the plaintiff and not pay 
for them, were fully and fairly submitted to the jury by the instruc- 
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tions of the trial court. Eelative to this subject the charge of the 
court was as follows: 

"So far as Guernsey personally Is concerned, he claims that he was required 
by Webb to pay hlm about $700 in order to secure bis mortgage, and that, bav- 
Ing done so, bis old notes and the cash payments amounted to fô.OOO, for 
wbich be took a new note, payable on demand. Now, if this were done as 
clalmed by Guernsey, and were done innocently and in good faitb on bis part, 
he would be a bona fide mortgagee for a valuable considération, and the défend- 
ants would be entitled to a verdict. If, however, It was not done in good 
falth, but Guernsey, on the contrary, linew of the fraud practiced upon the 
plaintiffs, or if there was any fraudulent combinatlon between Webb and 
Guernsey by which Webb was to bave any secret profit in the transaction, or 
to receive secret payments of parts of the proceeds which should go to his 
creditors, then Guernsey would not be a mortgagee in good faith, whether he 
paid the $700 or not; or if Webb, as daimed by him, repaid to Guernsey the 
$700 mentloned, and this was done before the plaintiffs demanded the goods 
of défendants, Guernsey would not be an innocent mortgagee for value. If 
there was at any time prior to the giving of the mortgage a private under- 
standing or agreement between Webb and Guernsey that, if the former got into 
flnancial dltficulties, he should put his property into the hands of Guernsey to 
def eat any of his creditors, and that he and Guernsey were thereaf ter to divide 
the profits of sueh transaction, and if the mortgage to Guernsey was the 
resuit of sueh understanding or agreement, Guernsey's mortgage would be 
fraudulent and void." 

Purthermore the trial court instructed the jury as follows: 

"If you believe from the évidence that at the time of the exeeutiou of the 
mortgage to Guernsey the stock of goods and merchandise in the store was 
of différent classes, and easily separable, and more than sufHcient to secure 
the amount of debt then due Guernsey, and you further flnd that Webb exe- 
cuted said mortîïage to Guernsey and obtalned the payment of money from 
him with a direct intent to defraud, hinder, and delay his other creditors, 
and that Guernsey knew at the time of said fraudulent purpose and design 
on the part of Webb, and sought to aid him by the payment of said money, 
then and in that event Guernsey did not become a bona fide purchaser or 
mortgagee of said goods, for value, and could not hold the same as against 
the right of the plaintiffs to reclaim them." 

We think, therefore, that the issue as to whether Guernsey could 
assert the rights of a bona fide purchaser, as against the plaintiffs 
below, who are also the plaintiffs in error hère, was fully and fairly 
submitted to the jury, under instructions of which the plaintiffs in 
error are not entitled to complain. 

The testimony on the second trial disclosed that the mortgage 
executed by Webb in favor of the Commercial National Bank, which 
was for the sum of |8,229.28, embraced two items; one of them be- 
ing a certificate of deposit for the sum of $1,500, held by the last- 
named bank, that had been issued by the Cherryvale IS^ational Bank, 
of which Webb was the président, and the other being an overdraft 
of 11,729.28, which the Cherryvale National Bank owed to the Com- 
mercial National Bank. There was testimony tending to show that 
Webb had orally agreed to pay to the Commercial National Bank 
ail of the indebtedness that might at any time be due to it from 
the Cherryvale National Bank, and the bill of exceptions, which 
does not set out the testimony in full, but merely recites the sub- 
stance of the évidence and what it tended to show, states, in effect, 
that the two items of indebtedness last mentioned were valid debts, 
and justly due to the Commercial National Bank, and that there 
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was no évidence in the case which tended to show that the inclusion 
of the two items of indebtedness aforesaid in the mortgage executed 
by Webb in favor of the Commercial National Bank was done for 
the purpose or with the intention of either liindering, delaying, or 
defrauding Webb's creditors. The point is made on the présent ap- 
peal, and it seems to be the only one on which much reliance is 
placed, that the inclusion of thèse two items of indebtedness in the 
bank's mortgagç rendered it fraudulent, and that the court should 
hâve instructed the jury, as it was asked to do, that if thèse items 
of indebtedness were knowingly included in the bank's mortgage, 
and this was done either to hinder, delay, or defraud Webb's cred- 
itors, it rendered both of the mortgages — the one in favor of Guem- 
sey, as well as the one in favor of the bank — fraudulent and void, 
because both were executed at the saine time, as a part of the same 
transaction. The difHculty that has been encountered in sustain- 
ing this contention is found in the bill of exceptions, in which it is 
recited that there was évidence showing that prior to the exécution 
of the mortgage Webb had orally agreed to become individually re- 
sponsiblè for ail the indebtedness of his bank to the Commercial 
National Bank, and in which the trial court states definitely that 
there was no évidence that the two items of indebtedness were in- 
cluded in the mortgage for any fraudulent purpose. This court, 
as a matter of course, is bound by the statement of the trial court 
as to what the évidence before that court was, and as to what the 
évidence tended to show and did not show. Inasmuch as the évi- 
dence is not reported in full, and the parties saw fit to settle a bill 
of exceptions containing such statements relative to the effect of 
the évidence as we hâve before quoted, we are perforée bound 
thereby. It must accordingly be àssumed to be true that the two 
items of indebtedness due from the Cherryvale National Bank to 
the Commercial National Bank were included in the latter's mort- 
gage, because Webb had obligated himself to pay them by an oral 
agreement, and because both he and the mortgagee understood 
when the mortgage was executed that he was legally bound to pay 
them. This, we think, is the interprétation which must be placed on 
the bill of exceptions; and, accepting such to be the fact, the plain- 
tiffs in error hâve no reason to complain of the refusai of their in- 
struction, the substance of which we hâve stated above. The trial 
court was not bound to submit to the décision of the jury the issue 
relative to the intent with which the bank's mortgage was made 
to cover the two debts of the Cherryvale National Bank, if, as it cer- 
tifies in the bill of exceptions, there was no évidence that it was 
done for any wrongful or fraudulent purpose, and if the fact be 
that Webb had made thèse debts his own by an oral agreement be- 
fore the mortgage was executed. The rule seems to be that the 
fact that a mortgage is given for a larger sum than is actually due 
does not in itself render it fraudulent, without référence to the mo- 
tives of the parties thereto. It is merely a badge of fraud, which 
may be explained, and, if explained consistently with honesty and 
fair dealing, will not impair the security taken. Jones, Chat. Mortg. 
§ 92, and cases there cited. In the présent case it appears that the 
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"padding of the mortgage," so termed, was explained to the satis- 
faction of the trial court, and that there was no évidence tending to 
show an improper motive. We are of opinion that the case was tried 
below on correct lines, so far as the présent record discloses, and 
that nothing therein contained would warrant this court in disturb 
ing the judgment. It is accordingly aflSrmed. 



FBLTON V. HAKBESON. 

(Carcult Court of Appeale, Sixth Circuit November 7, 1900.) 

No. 723. 

1. Mastkr and Servant— Fellow Servants— Train Dispatchbr and Train- 

MBN. 

A railroad train dispatcher Is a vice principal, and not a fellow servant, 
In his relation to trainmen, and the master Is Uable for an injury to a 
trainman which is the proximate resuit of the négligence of the dispatcher 
in glvlng orders for the movement of trains, i 
8. Same- Injuht op Servant— Concurrins Causes. 

A master Is llable for an Injury to a servant of whleh the négligence of 
a vice principal was a proximate eontributing cause, although the négli- 
gence of a fellow servant was also contributory. 
8. Samb — Questions for Jury. 

A train dispatcher sent an order for the passlng of two trains on a 
single-track railroad at a certain station, to be delivered to one of the 
trains at such station, in direct violation of a rule of the company whlch 
required such orders to be delivered to ail trains at least one station from 
the point of meeting. A second rule required ail trains, on approaching 
signal stations, to be under such control that they could be stopped before 
passing the signal board, if proper signal therefor was given. The regular 
train, whlch had not received the orders for meeting, eould not be stopped 
by the engineer, after receiving the signal, until It had passed beyond the 
swltch through which the opposing train was to enter, and a collision 
resulted. In which plaintilï's intestate, a flreman, was killed. Beld, that 
the first rule must be regarded as prescribing an additional précaution 
deemed necessary by the company to insure greater vigilance and care on 
the part of engineers in approaching meeting stations, and that its viola- 
tion by the train dispatcher eould not be sald, as matter of law, not to 
hâve been a proximate cause of the injury, even conceding that the colli- 
sion would not hâve oecurred but for the concurrent négligence of the 
engineer in failing to hâve his train under proper control, since such nég- 
ligence may hâve been superinduced by his Ignorance that he was to meet 
the other train. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

C. B. Simrall, for plaintiff in error. 
Alfred Mack, for défendant in error. 

Before LURTON, DAY, and SEVEEENS, Circuit Judges. 

LURTON, Circuit Judge. This was an action in tort for the négli- 
gent killing of Frank J. Schlosser, the intestate of the défendant in 

ï Who are fellow servants, see notes to Eailroad Co. v. Smith, 8 0. C. A. 668; 
Rallway Co. v. Johnston, 9 C. G. A. 596; and Flippln v. Kimball, 31 G. C. A. 
286. 

104 F.-47 
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error, wMlé'à Sreinan in the service ofthe plaintifl iiï error. There 
wàs à Verdict ând judgmént for îhe défendant în èrror. The in- 
testate tPaBbilléd by a Collision at night betweeil two freight trains 
^hile sèrtinig as flrèman Upon one of th.em. The colliding trains 
■were reèpectiVely known as Nos. 36 and 37. The collision occurred 
at Blanchett, Ky., a station on the linë of railroad operàted by plain- 
tifE in error. Train No. 36 was a north-bonnd freight, and entitled to 
the right of track. Train No. 37 was a south-bound freight, and was 
a "double-header"; that is, it was pulled by two engines, Schlosser 
being the flreman on the second engihe. The trains were opposing 
trains, and were being moved under télégraphie orders f rom the train 
dispatcher at Lexington, Ky., who purposed that they should meet 
and pass at Blanchett. Hie contention of the plaintiff below was 
that thé train dispatcher wàa guilty of négligence in sending a meet- 
iiig prder for |hese opposing trains which was npt to be communi- 
cated to one of them i^o. 36) until it siiould readi the meeting point, 
aod that the collision occurred before No. 36 had reeeived the order, 
and as a conséquence of its f ailure to receive a meeting order before 
reaching the place of meeting. The insistence was that this method 
of giving a meeting order was in violation of rule No. 521, prescribed 
by the railroad company for the government of its train dispatcher 
and the movement of its trains, and that the rule thus prescribed 
waà a reasonable rule, and its violation by the dispatcher négligence, 
fpt which the ràilway company was liable. Rule 521 was in thèse 
Fords: 

"Meeting onders must not, under any clrcumstanceâ, be sent for dellvery to 
trains at the meeting point. There should always be at least one station be- 
Ween those at whleh opposing trains receive meeting orders." 

The disp^'t:clieir sent a meeting order in duplicate for trains Nos. 36 
and 37, which was in thèse words: 

"No. 36 will get thls order at meeting point, and meet No. 37 at Blanchett. 
No. 37 and m. 32 wlll meet at Hlnton." 

This order was sent to, and reeeived by, train No. 37 at Williams- 
town, a station about eight miles north of Blanchett. The same order 
was sent to No. 36 at Blanchett, the meeting point, but was not re- 
eeived until af ter the collision. The obvions purpose of this rule was 
to give to meeting trains their meeting orders at least one station 
before either should reach the meeting point. Such a rule was calcu- 
lated to insure a mutual understanding between trains, and enable 
eàch to go\eiû itself accordingly. The rule required that train No. 
36 should receive its meeting order at least one station before reach- 
ing the meeting point at Blanchett. If it had doue so, it would hâve 
known that it would meet No. 37 at that station, and corne under 
urgent obligation to avoid passing that station so as to block the 
entrance of No. 37 into the switch just north of the station which it 
was the duty of No. 37 to take. 

District fTiUdge Barr construed the rule as we hâve interpreted it. 
There was no error in this. The jury was instructed that the ques- 
tion as to whether a violation of the rule, so interpreted, was négli- 
gence, was for the jury; the rule being only prima facie évidence of 
what would be due care. 
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TIieT were aiso instructed that the train dispatclier was a vice 
principal, and not a fellow servant, and that the plaintiiï in error 
was liable for the proximate conséquences of the négligence of the 
dispatcher. There was no error in this. Kailroad Co. v. Camp, 13 
C. C. A. 233, 65 Fed. 952, 31 U. S. App. 213. 

At the close of ail the évidence the plaintiff in error asked for a 
peremptory instruction, which was denied. It is noAv urged that 
there was no évidence upon which the jury could reasonably flnd that 
the négligence of the plaintiff in error in the manner of giving the 
orders for thèse trains to meet at Blanchett was the proximate cause 
of the collision, and that the court erred in not so instructing the 
jury. The évidence did establish that a red signal light was showing 
as No. 36 approached Blanchett which could be seen by train No. 36 
for a distance of about 18 telegraph pôles. If this was not changed 
to white after the train whistled for the station, it signifled, under 
the well-established rules of the company, that the train must be 
stopped before any part of it should pass the signal board, and that 
the conductor and engineer should then proceed to the telegraph 
olïice for orders. The rules required that signal stations should be 
approached with the train under such control as that it might be 
brought to a full stop if the red light was not changed to a white one 
after the train had called for the board. The évidence also estab- 
lished that the engineer saw this red signal light as soon as it could 
be seen, and that he at once whistled for the station. The red light 
not being at once changed to white, so as to authorize him ta pass 
the station without stopping, he shut ofif steam, and endeavored to 
stop the train before passing the signal board. The speed of the 
train was at the moment not less than 25 miles per hour; the grade 
slightly descending; the train was unusually long and heavy; it did 
not succeed in stopping until the engine had passed about 300 feet 
north of the signal board, when, and as it stopped, it came into col- 
lision with train No. 37, which was approaching the station to take 
the siding in order that No. 36 might pass on the main track. The 
évidence also tended to show that if an effort had been made to get 
the train under control when the red signal light was first seen, in- 
stead of waiting to see whether it would be changed to a white light, 
it could hâve been stopped before passing the signal light, as re- 
quired by the rule. The évidence showed that on this occasion the 
engineer of No. 36 made no effort to bring his train under control 
until he saw that the board was not changed to a white light in re- 
sponse to his station call, which was when he had run about eight or 
nine telegraph pôles after first seeing the signal board and was with- 
in eight or nine pôles of the board. 

But there was also évidence that on this occasion the engineer 
commenced to stop at the place where engineers customarily and 
usually begin to stop when approaching Blanchett with a red light 
showing. It is now contended that, if the engineer on No. 36 had 
obeyed strictly the rule requiring him to approach every signal sta- 
tion with his train under such control as to enable him to stop if he 
does not receive a clear signal light after calling for the board, this 
collision would not hâve occurred, although the train dispatcher had 
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tôt given him natîce to meet No, 36 at Blanchett, aûd thàt this negli- 
gfeûce of the engineer was thé négligence of a fellow-servant of the 
initestate, and the sole proximaté cause of the collision. The same 
contention is advanced as to négligence of ehgineer of No. 37, it being 
argued that that train approàéhed Blaïichett from the north with 
f ull kiowledge tiiat it would therfe nieet No. 86, and that the évidence 
establiiAes that it'did nat apj^roiach the station undei* sueh control 
as requiwd by the ïule ôf théconâpany, and that the négligence of the 
enginêéir of NO. 37 in this respect was the proximaté cause of the col- 
lision, aiïdnot the négligence Oî the train dispatcher. It is enough 
in respect to ttie point made oH the négligence of the éngineer of No. 
37 to say that there was a dècided conflict as to whether he did not 
use ail proper précautions required by the raies and by his knowledge 
of the f act that he was there to ïnêet No, 36. It was clearly a ques- 
tion fop tlie jury as to whether he in any way contributed to the col- 
lision. ■'::■ '■■ ■ ^ ■ . , . . ■ . 

Eetuming to the négligence of the éngineer on No. 36, it is well 
settled that he wa» the fellow servant of the trainmen on No. 37. If 
his négligence was the sole proximaté cause of the collision, there 
can be no recovery against the plaintifl in error. But, if his négli- 
gence be conceded as esfablished by the undiSputed évidence, still, 
if the aegligencé of the train dispatcher, who was a vice principal, 
contrifeuted in producing the Collision, the plaintiff in error is liable, 
althotigh the négligence of à fellôw servant was also contributory. 
Bailroad Oo. v. Ciimmings, 106 U. ë. 700, 1 Sup. Ct. 493, 27 L. Ed. 266. 

The «ase went tO the jury ttpon the question as tO' whether the négli- 
gence àt the train dispatcher, èo!ncurrently with the négligence of 
the englôeer of No. 36, causéd the collision, or whether the négligence 
of the ittain dispatcher proximately contributed thereto. The ques- 
tion of proximaté négligence iéordinarily a question for the jury, 
Upon ail the facts and circumstances of the casé. As said bv the 
oolih: in Kailway Co. v. Eellogg^ 94 U. S. 469, 474, 24 L. Ed. 259': 

"It is not a question of scieflce or légal knowledge. It is to be determined 
as a faCt in vlew of the circumstances attending it. The primary cause may 
he the proi'iiJiatè cause of a disaster, though ît ihay operàte through successive 
instrumètits, as an artlclfe at tlie eild et a chain-may be'moved by a force ap- 
plied at the other end; that ifor» belng the proximaté cause of the movement, 
or as in the oft-cited case of the squlb thrown In the market place. 2 W. Bl. 
892." 

It is altogethèr probable thàt, if tl^e rules regulating the approach 
and stôpping of trains at signal stations hàd beén strictly observed. 
No. 36 would hâve been etoppéd before passing thé entrance to the 
siding north of the signal board at Blanchett, and ail evil consé- 
quences from the traîn dlspatèher's négligence thereby avoided. But 
can wé Éay, as mattéf ôflaW or undispùtëd fact, that the négligence 
of the latter did not co-opërate to bring about the collision? The 
rule of thé côinpany réqùiring that meeting orderè should be given to 
each train at least one statii)ti'in advahce of the naeeting point was 
framed doubtless with a view to secure grealer vigilance and caution 
in approaching meeting points in conséquence of this knowledge and 
mtitual understànding of the meeting trains. 
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The rule is but supplementary to the rules governing tlie approach 
of ail trains to telegraph. signal stations. The latter rules apply 
regardless of the question as to whether it is a meeting point. The 
rule as to notice of meeting points may well be regarded. as a wise 
précaution in addition to the rules governing the approach to and 
stopping at signal stations, especially when the road is a single-track 
road, as that operated by the plaintiff in error was. In view of the 
standard of due care enforced by the plaintiff in error, might not a 
jury well infer that, if the engineer of No. 36 had been warned that 
he would meet No. 37 at Blanchett, he would hâve exercised greater 
vigilance and care in bringing his train under control and in stop- 
ping it before passing the switch or siding, which he would then know 
the opposing train must endeavor to take in order to give Mm the 
right of track? The plaintiff in error did not regard the signal board 
order to stop as sufflciently guarding against the danger to opposing 
trains at meeting points. Why? The inquiry must be answered 
according to the déductions to be drawn from the common under- 
standing of the probable effect in arousing a higher degree of vigi- 
lance and caution as a conséquence of receiving a warning as to the 
meeting points of opposing trains on a single-track railroad. Did 
ail the facts constitute a chain of events so connected as to make a 
natural whole, or was the négligence of the engineer of No. 36 a new 
and independent cause, wholly unaffected by the primary négligence 
of the train dispatcher? If the négligence of the engineer of No. 36 
in failing to get his train under such control as to euable him to 
bring it to a full stop before passing the signal board was négligence 
wholly disconnected from the primary fault of the train dispatcher, 
it was an intermediate, independent, and efficient cause for the col- 
lision which would constitute the sole proximate cause of Schlosser's 
death. But if, on the other hand, the négligence of the engineer of 
No. 36 was in part superinduced by his ignorance that he was to meet 
No. 37 at Blanchett, the original fault of the train dispatcher may be 
considered as reaching to the effect and proximately contributing to 
it. The circumstances did not so indisputably demonstrate that the 
causal connection was not proximate as to justify the court in taking 
the case from the jury. McDonald v. Eailroad Go., 20 C. C. À. 322, 
74 Fed. 104; Telegraph Co. v. Zopfl, 19 C. C. A. 605, 73 Fed. 609; 
Eailroad Co. v. Sutton, 11 *C. C. A. 251, 63 Fed. 394; Railwav Co. v. 
Kellogg, 94 U. S. 469, 24 L. Ed. 256. The judgment is accordingly 
aflûrmed. 



TUTT V. ILLINOIS CENT. E. CO. 
(Circuit Court of Appeals, Sixth Circuit. November 7, 1900.) 

No. 809. 

1. RArLROADs— Injurt to Persons on Track — Licensees aud Trespassbrs. 

A railroad company owes no duty to mère trespassers upon its tracks, 
except to avoid unneeessary injury to them after they are discovered on 
the premises; but "where there exlsts a license to the public to go upon oi 
aeross the traclis at a particular place, either express or Implied, the com- 
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pany Is bound to use reasonable care to avold injury to those whose prés- 
ence there It may reasonably anticlpate. 
S. B^ME— Implibd Lioknsk— Question' vos. Jdry. 

Maintiff, a child 6 years old, was run against and Injured by cars 
,, bfting sjvitched in tbe yards of détendant rallroad company whlle he was 
' crossing the tracks. There was no public crossing at the place of injury, 
but it was in à thickly populated part of a city, the tracks were not f enced, 
and no watchman or waming ^giis were malntained; and testlmony was 
Introduced by plaintlff tending to show that the place hadi long been used 
by cliildren and others In crossing to and from a canal beyond, where 
boats passed and sometlmes stopped. It was for that purpose that plaintifC 
had crossed the tracks with an older sister, and he was returning when 
injured. There was also évidence which made it a question of fact wheth- 
er défendant was guilty of négligence In the opération of the train, which 
would render It liable for the injury, provided plaintifi was not a tres- 
passer. Beld, that notwithstandlQg évidence that défendant had instructed 
Its i^mployés to keep persons away from the tracks, and that children had 
sevétal times been driven away, It was a question of fact for the jury 
whether, under ail the drcumstances, plaintifC was there under an implied 
license which imposed upon défendant the duty of exercising care to dis- 
cover his présence and avold his injury. 

In Error to the Circuit Court of tlie United States for the Dis- 
trict of Kentucky. 

From the pétition and the varions amendments thereof , we gather the plain- 
tiff's caase of action to be based upon the following allégations: PlaintifC 
was an Infant 6 years of âgé, and on the 20th day of January, 1898, while 
crossing certain tracks of the défendant company at a point in the city of 
Loulsvilley west of ïwelfth street, between said street and Thirteenth street, 
by the.backing of a train of cars upon and against the plaintifC, through the 
gross carelessness of the défendant and its agents, plalntiff was thrown down 
and seyerely injuréd. The tracks at the place of injury were left open and 
unincloséd, and this in a thickly-settled neighborhood, where many children 
of tender years are attracted by boats passing on a near-by canal. That 
plaintilï, being attracted by cblldlsh curiosity, went upon and across said 
tracks. That the place aforesald, at the tlme of the injury, and for many years 
prior thereto, with the khowledge and consent of the company, had been used 
by persons passbg to and from said canal and other places. The company 
pleaded the gênerai Issue, and also alleged that the accident resulted from 
eontributory négligence of plaintlff. The testlmony tended to establish on 
the part of the plalntiff that the Injury happened between Twelfth and Thir- 
teenth streets, at a point In the yard of the défendant company where there 
are a number of tracks, perhàps 10, running about parallel. North of thèse 
tracks the Looiisville & Portland Canal Is situated, there being a tract between 
the northern tracks and the canal of 50 or 60 f eet In width. Opposite 
this point, boats are frequently passing, and sometimes stop. Two tracks lie 
to the north of the track upon which the injury was received. At the time 
bf the injury, plalntiff, a little over 6 years of âge, and a sister, 9 years of âge, 
had crossed over the tracks with a view to going to the canal to see a boat, 
and were returning when the boy was hurt. The sister, preceding the plain- 
tlff, had crossed over the north track of the défendant company; and the 
plaintlff, when about to leave the track on the south side thereof, in the at- 
tempt to cross was caught between two cars, thrown down and severely in- 
jured, resulting in the loss of a leg. At the time, the défendant company was 
placing a number of cars on a certain dellvery track, upon which track were 
standing, nearest the approaching train, fvvo cars, then an open space, beyond 
which were three other cars, Fourteen cars were being pushed In on this 
track, without signal or waming, and without a brakenian upon or near the 
front end of the ttaln, and Were pushed against the three cars, In the opération 
running upon the plalntiff in. the manner stated. Plaintiff's testlmony also 
tended to show: That children had frequently passèd over this part of the 
tracks in the yard, attracted by the boats passing tiirou|;h the canal. Not only 
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children, but others, were in the habit of passing there. That tbls passage- 
way had been used before the tracks were constructed, and that the use con- 
tinued thereafter. There Is no fence or barrier of any liind separatlng the 
tracks from Hîgh street, where plaintiff llved; being a short distance south 
of the tracks. That section of the city Is thickly populated. There Is no 
sign or wamlng against trespassing. Children and grown people were accus- 
tomed, to pass over that part of the tracks and yards in considérable numbers 
nearly every day. There was no watcbman in the yard for the purpose of 
keeping people ont, or warning them against approaching trains. On the 
part of the company, testimony was introduced tending to show: That there 
was no partieular path crossing the yards. No business was transacted upoo 
the canal bank. People go there to observe the passing boats. People are 
not licensed to cross, and orders had frequently been issued to keep people off 
the tracks and ont of the yards. That the children were frequently driven ont, 
but would return; witnesses testifylng that "you could not keep them out." 
That the train at the time of the Injury was moving slowly. That the swltch- 
man was In hls proper place, so as to eommunicate signais to the engineer. 
That the switch foreman was on the south side of the train, and could not see 
the children. That it was not customary, under the circumstances, to keep a 
brakeman on the front car of an approaching train, though one witness testl- 
fied In behalf of the défendant that proper management required a brakeman 
in that position, in order to avold Injury. Upon thèse issues, and testimony 
tending to show the facts stated, the circuit court instructed the jury to re- 
turn a verdict for the défendant, and this action of the court is brought into 
review hère. 



Matt O'Doherty, for plaintiff in error. 
E. F. Trabue, for défendant in error. 

Before LUETON, DAY, and SEVERENS, Circuit Judges. 



DAY, Circuit Judge, after stating the foregoing facts, delivered 
the opinion of the court. 

It may be conceded that the railroad company had, as against 
trespassers, an exclusive right to the occupation and use of its 
tracks within its yards, as well as of its tracks at other points, 
and that to persons trespassing it owes no duty, except to avoid 
injuring them unnecessarily after they are discovered upon the 
premises. This right is essential to the opérations of the company 
in carrying on its business, and no other or higher duty arises un- 
less the facts show that the person injured is upon the tracks with 
the express or implied consent of the railroad company. If the per- 
son is a licensee, the company is obliged to use reasonable care 
to avoid injury to one sustaining that relation; the reason of the 
doctrine being that where the company has the exclusive right to 
the use of its tracks, and has neither impliedly nor expressly li- 
censed persons to be there, it has no reason to expect them, and 
consequently is under no obligation to be on the lookout, or to 
avoid injury to such persons. But where they may be expected to 
be, and where an implied license has arisen from the conduct of 
the company, it is bound to use care commensurate with the cir- 
cumstances to avoid injury to such persons. Whether the circum- 
stances are such in a partieular case as to give rise to this implied 
license is a question to be decided upon the facts as they may 
arise in each instance. Where it is claimed that no such license 
has been extended, and but one inference can be reasonably drawn 
from the cifcumstances, and that showing the person to be a très- 
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passer, the question becomes one of laF. Where, however, tliere 
ia testimony showing that a license, either expressed or implied, 
arises from the circumstances, the question becomes one of f act, to 
be, submitted under proper instructions to the jury; and the ques- 
tion in this case is, Was there such a situation shown as made it 
olear, as a matter of law, that the boy, at the time of his injury, 
waa a trespasser, or had the circumstances given rise to such an 
impjiîed license as made the question, one to be submitted to the 
juryt If the boy was a trespasser, there is no testimony in the 
case to show that he was willfully or wantonly injured. If a tres- 
passer, there atises no hifher duty' on the part of the railroad 
Company than would resùJt in à like situation towàrds an adult. 
We hâve recently had occasiojii to examine the doctrine of implied 
license, and the duty of the employer to the licensee, in the case 
of Ellsworth V. Metheney (decided by this court Oct. 2, 1900) 104 
Fed. 119, In that case we âpplied the doctrine of this court as 
laid down by it in the case of ï'elton t. Aubrey, 20 0. C. A. 436, 
74 Fed. 350, to the case then developed. In the Aubrey Case the 
doctrine of implied license and the duty owing the licensee were 
very fully examined, and the cases reviewed, in the opinion of the 
court, given by Judge Lurton. In that opinion it was pointed out 
that the duty to one crossing the premises of another might be 
différent in a case where the condition of the premises was the 
only matter cpmplained of , and one where the active conduct of the 
proprietor upon the premises resulted in injury. In the one case, 
there being no obligation to put the pjoperty in a particular con- 
dition because of visitbrs, and in the other, where persons had been 
peruaitted for a considérable time to visit the premises, a duty may 
arise on the part of tjie p^pprietop to refrain from such active con- 
duct as would interfère with the safety of persons who may be 
expected to be found, thereon. The very fuU examination of the 
authopities in this connection in Felton v. Aubrey, supra, renders 
it unnecessary to do more than state the doctrine of that case, and 
appiy it to the developments of the proof herein 

"M the évidence shows that tbe public liad for a long time eustomarlly and 
constantly, openly and notoriously, crossed a railroad track at a place aot a 
public hlghway, with the 'tnowledge and ftcquiescence of the Company, a 
license or permission' to ail perébns to cross the tracks at that point may be 
presmnedi Persons avalUng themselves of such implied license would not be 
trespassèrs, and the railroad company would come under a duty in respect to 
such licensees to exercise- reasonable care iiji; the movement of Its trains at 
points where it was bound to anticipate their tiresence." 

It is apgued that this doctrine applies only where a deflnite and 
flxed crossing has been established, tq be likened unto a public 
crossing. We do not think the doctrine shouïd ^e thius limited. 
In the présent case, if, in the space between the streets and the 
land ad,jacent to the canal, people, were continuously crossing with- 
out effectuai means to prevent them,.or prpper warnings to desist 
therefronij a license may resuit, and a situation be created where 
a duty may arise to those who may be expected to be found on 
the premises. We do not inquire whether the testimony was such 
as to çreate this implied license, but whether it wag of sufflcient 
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weight to carry that question to the jury. In determining this 
proposition, the facts must be taken in their most favorable con- 
struction to the plaintiff. Hère was a place which, the testimony 
tended to show, had long been used by people and children cross- 
ing and recrossing to and from the canal. No attempt has been 
made to fence against trespassers. No watchmen were on duty. 
No notices were posted warning trespassers of danger. It is true 
that there was testimony on the part of the défendant that people, 
especially children, were driven away, and that the company had 
instructed employés to keep ail such persons off its premises, and 
upon this proof it is claimed the jury should flnd that there was 
no implied license to the plaintiff to cross the tracks. We think, 
however, that there was enough in the use of the premises, in the 
lack of warning, and other circumstances to which we hâve referred, 
to fairly carry that question to the jury, and that it was not, as 
held in the court below, to be resolved in favor of the défendant, 
as a question of law, but should hâve been submitted to the jury 
under proper instructions. If the jury should flnd, under the cir- 
cumstances, that the boy was not a trespasser, but was upon the 
grounds of the company under an implied license, then we think 
the question of négligence should hâve been left to the jury. The 
plaintifE's testimony tended to show that the approaching cars had no 
brakeman upon them; that no warnings were given; that no means 
were taken to avoid collision with persons who might be expected 
to be found upon the tracks of the company; that the boy had 
passed through the opening from the canal, and was returning, 
when, without warning, the cars were pushed against him. Under 
such circumstances, it might properly be left to the jury to déter- 
mine whether such management was négligence. 

As to the contributory négligence of the boy, there is nothing in 
the case to require a différent conclusion than we hâve herein 
reached. It is familiar law that a child, under such circumstances, 
is required only to use that degree of care which may be expected 
of one of its âge and expérience. 

Upon the whole case, we are of opinion that there was sufflcient 
conflict in the testimony to hâve required the submission of the 
issues to the Jury, and that the learned judge erred in treating the 
matter as one of law, to be solved in favor of the company. The 
judgment will be reversed, and the cause remanded for further pro- 
ceedings consistent with this opinion. 



HODGES et al. v. KIMBALL et al. 

(Circuit Court of Appeals, Fourth Circuit. November 8, 1900.) 

No. 364. 

1. Trial— Direction op Verdict. 

Under the raie of the fédéral courts it is the province of the trial JUdge, 
before submitting a case to the jury, to himself détermine whether the 
évidence produced by the party on whom rests the burden of proof, con- 
ceding it the greatest probative force to which it is fairly entitled under 



746 104 FBDIWIAL REPORlîllB, 

,,the law ot évidence, Is aufBclent to Justlfy a verdict ta hls favor, or to 
' '' ' BUWH Buch v<*rdlct If retuméd,' alid, if not, It is the duty of tbe Jndge to 
< t'îdlreët «iVôrdlct fOT the bther partîTi 
8. BIastbbIahd Sbbvant ^ Actioh for Killing oï Servant +-i Issues and 

In an action agalnst a railrog;^ company to recover for the death of a 
brakemàtl who wàs killed lu éoûpllng cars, on the alleged grotind that the 
cars wèfë'defectlve and ont of reïiair, the' burden does not rest upon the 
défendant to prove proper Inspection; nor does the fallure to make such 
proof t^dito establlsh the plàiatiff's case, whlch must rest on proof of 
négligence oh the part of the défendant, whlch was the prbxlmate cause 
of the liijûry. 
3. SAME—RAiittOADs— Inspection oïCae^' 

Where à' rallroad company has establlshed proper raies for the Inspec- 
tion of cars by Its enjployés, it caiinot be assumed, In the abpence of proof, 
that such raies were not observed^ for the purpose of charging the com- 
pany wlth négligence and llabiUty on accijunt of an Injury to an employé 
resultlng from a defectlve car. ' 

4 BAksi-^ Assumed Ribks— Railboad Brakehbn. 

A brakeman In the service of a rallroad company, a part of whose duty 
It la to couple car8,iasauipes the risk of injnry from coupling cars of dlffer- 
ept construction as one of the hàzards of the employment, where he knows, 
oï miist be presmned'to know, thàt cars of such différent constructions 
ate m usé on the road. 
5. SÀiia— KitLiNO OF Brakeman— CoNTRiBUTOBT Négligence. 

A bmkenian was directed by thé conduetor to loosen the brakes on 
stt^ndihg cars, whlch were to be attached to the train, and was told that 
anotlier brakeman woiild make the coupling. A rule of the company re- 
quit^ brakemen to'nse a stick in maklng conplings, and to avold golng 
betVveen^thë cars, and each brakeman was furnlshed wlth a stick for 
Buch use, Notwlthstandlng such «rders and rule, the brakeman undertook 
to mali:e |^e coupling, and wlth bis hands, and for that pnrpose went be- 
tween tb| 'cars, and was killed. Eeld, that upon such facts there could be 
no recôvéry àgainst the rallroad company for hls death. 

In Error to the Circuit Court of the United States for the West- 
ern District of- Virginia. = 
For opinions, see 87 Fed. 545, and 91 Fed. 845. 

Robert Burrow (Isaac Haïr and Burrôw Bros., on the brief), for 
plaintiffs in etror. 

R. M. Page (Jos. I. Doran, Fulkerson, Page & Hurt, on the brief), 
for défendants în erFôr. 

Before GÔÏ*F and SIMONTON, Circuit Judges, and PURNELL, 
District Judge. 

PURNELL, District Judge. Plaintiflfs' intestate lost his life on 
March 30, 1896, in the nighttime. The accident occùrred on the 
Maritime spur tracli of the Thacker coal mines, near Thacker sta- 
tion, at a point where coal is loaded into the cars of the Norfolk 
& Western Bailroad by dumping the coal f ropi tipples. Tliis method 
of loading coal is necessàrily a dirty, grimy opération, and the air 
at such pioints' iki thie coal région is fllled with coal dust, which 
settles over ail objects. A locomotive with one coal car attached 
was being backed up the spur track to be coupled to eighteen cars 
loaded with» coal, standing on the track, coupled together. The 
conduetor directed Lusk, the décèdent, a brakeman who had been 
in the service of the défendants for some months, to let off the 
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brakes on the rear end of the eut of cars standing on the track, 
informing him that Brakeman Hazelett would make the coupling 
between the car att'ached to the engine and the standing cars. 
ISTotwithstanding this direction, Lusk gave the signal to slack back, 
and undertook to couple the cars, he being on the fireman's side 
of the train. In his attempt to make the coupling it is probable 
that his head was caught between a nut on the end of a truss rod on 
the end of one car and the bumper on the other car, and he received 
injuries — the right temple being crushed in — from which he died 
in a short time. There was a curve at the point where the coupling 
was attempted to be made, Lusk going between the cars from the 
outside of the curve. A bumper was missing from the end of one 
of the cars between which he entered. The bumper was missing 
from the side of the car on the inside of the curve, the side op- 
posite that upon which he entered. The car in question had been 
inspected at Valleycrossing, a station of defendant's in Ohio, on 
the 26th day of Pebruary, 1895, and was found to need some draft- 
timber bolts, and held for those repairs, which were duly made. 
It was at the same time carded because of a cracked wrought draw- 
bar, one split side sill at end, and one cracked end sill. The de- 
fects for which it was carded were not such as to cause it to be 
put out of service; but, Valleycrossing being a point for the inter- 
change of cars with other roads, the carding of the defects was to 
protect the receiving company in the event that the parts that were 
cracked gave out; in other words, to show the actual physical con- 
dition of the cars when delivered. The drawbar bolts were re- 
paired, and the N. & W. car No. 5,347 left Valleycrossing March 
11, 1895. The car passed through Kenova, a divisional point of 
defendant's road, on March 12, 1895. The whereabouts of the car 
was not shown from that date until the date of the accident. The 
défendants provided for a regular System of inspections at divi- 
sional points, and inspections by conductors and brakemen when 
trains stopped for water or for other trains. It does not appear 
when or from what cause the bumper became missing. It was in 
évidence that the bumpers of the two cars that were being coupled 
were not similarly spaced on the cars, and thus did not meet each 
other evenly; and a witness testified that he was présent when a 
test was being made by bringing the same two cars together at 
the point of the accident 10 days thereafter, and that the bumpers 
passed each other. A rule of the defendant's required the use of 
coupling sticks by brakemen. Such stick was issued to décèdent. 
There was also testimony that the proper position in making the 
coupling was for the brakemen to stoop so as to bring his head 
below the end sills of the cars. The N. & W. car No. 5,347 was a 
coal gondola. The weather at the time was snowy and rainy. The 
bumper, or deadwood, was of cast iron. 

Four charges of négligence are made, as follows: In providing 
a car with an impaired, rotten, and defective deadwood or bumper; 
in failing to provide sufficient deadwood or bumpers on one side 
of one of the cars; in that the end sills of the car to Which said 
bumpers had been attached were old, rotten, split, and otherwise 
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defective, by rea^oiji, ,whereQf the Ijurapers and handholds which had 
been thereto attache^ had falleii off and become so loose as to be 
«nflt for the purposes for which they were made; and in that 
the dead blocks or bumpers on said cars were so iaappropriately 
placed as they would not meet and strike each other in such a way 
as to prevent the cars from going together. After ail the testi- 
mony had been teard, upon motion of defendant's counsel the trial 
judge held plaintiff was not entitled to recover, and instructed the 
jury to flnd for défendant. Plaintiff excepted to the ruling of the 
court. A verdict was returned in accordance with the instruction 
of the court, and judgment rendered thereon. This is the only ex- 
ception in the record, for which plaintiff assigns nine reasons for 
error. The flrst is that there was sûfflcient évidence to warrant a 
verdict for plaiiltiff; second, because the évidence did not warrant 
the trial judge in reaching the conclusion that défendant had ex- 
empt'ed itself from liability by suflûicient and proper inspections of 
the defective car which caused the injury to plaintiff's intestate; 
third, because the conclusion of the trial judge that there had been 
sûfflcient and proper inspections of the defective car ignored the 
theory of plaintiff that the inspections of the car were carelessly 
and negligently performed by défendant; fourth, because the ac- 
tion of the trial judge ignores the theory of the plaintiff that the 
defects in the car which caused the death of plaintiff's intestate 
are shown to hâve existed for such length of time prior to the 
accident as that défendant is chargeable with knowledge of the 
same; fifth, because the conclusion of the trial judge that the in- 
spections of the defective car causing the accident were sufiicient 
in number, time, and character was based solely on the évidence 
of one witness, and ignores other and more reliable testimony to the 
contrary; sixth, because the conclusion of the trial judge that an 
inspection on March 12th, before the killing on March 30th, was 
ail that could be reasonably required of défendant, ignored a rule 
of défendant which required conductors to "see that the couplings 
and brakes of the cars of their trains are in good order before 
starting," and the duty of inspecting the defective car at Thacker 
before being coupled to the balance of the train: was on the con- 
ductor, and, if inspeCitipn had been made, the defect would hâve 
been discovered in time to prevent the killing of plaintiff's intestate; 
seventh, because th^ question of sufûciency and frequency of in- 
spections of the defective car should hâve been submitted to the 
jury; eighth, because there was material évidence which tended 
to establish the négligence alleged in each count of plaintiff's déc- 
laration and amended déclaration, and it was, tbçrefore, error to 
withdraw the considération of the case from the jury; and, ninth, 
because it was error to hold that it was not négligence in a railroad 
Company to hâve cars of its own with bumpers or dead blocks of 
unequal height, or so placed that they would pass, instead of meet- 
ing and striking each other. 

The argument was almost exclusively of the facts, and it is a source 
of regret that plaintiff's counsel hâve not favored this court with 
a statement from their standpoint. A clear statement of facts by 
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both parties assista fhe court in arriving at a fair summary. Wlien 
ail agrée on a fact, it may be taken as settled, and tbose disputed 
may be more satisfactorily determined. Tkis is of greater import- 
ance to parties and counsel who, in a case like the one at bar, seek 
a review of the testimony and a new trial because of a décision of the 
trial judge that a proper case has not been made to entitle the plain- 
tiff to a verdict. Appellate courts will not look into voluminous 
records, and sift from the chafl of testimony the kernels of évidence, 
to find possible théories upon which a jury might hâve returned a ver- 
dict. There is a constant effort in actions for damages, especially 
against corporations, to hâve questions of law, science, and art, ques- 
tions which it requires years of training and expérience to properly 
solve, submitted to juries, many members of which hâve not had the 
opportunity to even consider. When against railroads, questions of 
civil and mechanical engineering, tests of machinery, effect of steam 
and complicated appliances of which many jurors, called into the 
jury box probably for the flrst time, in many cases from a rural 
district where the hum of machinery and the music of the looms 
are never heard, are as uninformed as was the old lady who, upon 
hearing the pumping of the air brake for the flrst time, in the good- 
ness of her heart, imagined and remarked that the poor engine 
was ''so tired." 

Trial by jury of questions of fact is the best method that has 
been conceived or suggested. It is the glory and boast of our Sys- 
tem of jurisprudence. But the questions submitted to a jury should 
be questions of fact such as the jury can understand. The courts 
are constantly drawing the distinction and laying down the rule 
of demarkation. If every question raised is to be submitted to the 
jury, as frequently contended and occasionally decided, the trial 
judge becomes a useless appendage, and the idea of selecting thèse 
oflficers from a profession learned in law, experienced in solving 
controversies, who hâve devoted the best years of their lif e to study, 
and controlling their natural passions and préjudices while serv- 
ing the interests of others, loses its force and effect. A layman 
could serve as well. The trial judges constilate the conservative 
élément in the System, in whom the people, the source of ail power, 
hâve, and must hâve, coniidence. Vested with great powers, ap- 
peals and reviews by higher courts are checks and safeguards 
agiùnst error, mistake, and, what is very rare, an abuse of au- 
thority. "Trial by jury, in its primary and usual sensé of the term, 
at common law and in the American constitutions, is. not merely a 
trial by a jury of twelve men before an offlcer with authority to 
cause them to be summoned and empowered to administer oaths 
to them and to a constable in charge; but it is a trial by a jury 
of twelve men in the présence and under the superintendence of 
a judge, empowered to instruct them on the law, and to advise 
them on the facts, and (except on acquittai on a criminal charge) 
to set aside their verdict, if, in his opinion, it is against the law 
or the évidence. This proposition has been so generally admitted 
and so seldom contested that there has been little occasion for its 
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distinct asSertîOà;"' Traction Cô. v. Hoî, 174 U. S. 1, 19 Sup. Ct. 
580^ 43 L. Ed. 878. 

The exception présents the very important question when is it the 
duty of the trial; jndge to direct a verdict, and the more spécifie 
question, did thè trial judge err, in the case at bar, in so directing 
a Vetdict? Thé raie is thus sîtated by Ghief Justice Fuller in Treat 
Mfg. Cb. V. Standard Steel & Ifon Oo., 157 U. S. 675, 15 Sup. Ct. 718, 
39'L.Ed. 854: 

"But it is well séttled that -w-here the trial judge is satisfied upon the évi- 
dence that the plaintiff is not entitied to fecover, and that a yerdict, if ren- 
dered for plalntlff, must be set aslde, the court may Instruct the jury to flnd 
for the défendant." 

In Pleâsants v. Pant, 22 Wall. 116, 22 L. Ed. 780, which case was 
folloWèd by the trial judge, Mr. Justice Miller says: 

"No donbt there are décisions to be found wWch go a long way to hold that, 
if there is the slightest tendency in any part dî the évidence to support plain- 
tifC's base, it must bê submitted to the jury; and in the présent case, if the 
court had «o submitted it with proijer Instructions, it would be difficult to say 
it vfouldhave beenan error of 'whieh the défendant could hâve complained 
hère. But, as was said by this court in the case of Improvement Co. v. Mun- 
son, 14 Wall. 448, 26 h. Ed. 867, récent décisions of high authority hâve estab- 
lished a more reasoriaWe rule that in every case, before the évidence is left 
to the jury, there is a preliminary question for the judge, not whether there is 
literally ho Bvidenee, but ■svhether there is any upon which a jury can properly 
proceed tOrflnd a verdict for,the pprty producing it, upon vs'hom the onus of 
proof Is imposed. * * ♦ it is the province of the court, elther before or 
after the Verdict, to décide TPhether the plaintiff has giv,en évidence sufflcient 
to support 'dr justify a verdict in hls favor. Not whether on ail the évidence 
the preponderating weight is In his , favor. That is the business of the jury. 
But, çonqeding to ail the évidence offered the greatest probative force, which, 
according to the law of évidence, it is fairly entitied to, is it suiBcient to jus- 
tify a verhlctî If it does not, then it 5s the duty of the court after a verdict 
to set it aside, and grant a new trial. Must the court go through the idle 
oeremony in sueh ai case of submitting to the jury the testimony on which 
plalatlff relies, when it Is clear to the judiclal mind that. If the jury should find 
a verdict in favor of the plaintiff, that verdict would be set aside, aud a new 
trial had? Such a proposition is absurd, and accordingly we hold the true 
prlnelple tô be that, if the courtois satisfied that, coheeding ail the inferences 
which the. jury could justiflably draw from the testimony, the évidence is 
insuiBclent to warrant a verdict for the plaintiff, the court should say so to 
the jury." 

This doctrine has been f ollowed by numerous décisions of thë 
fédéral courts: Montclair Tp. v. Dana, 107 TJ. S. 162, 2 Sup. Ct. 
403, 27 L. Ed. 436; Kailroad Co; v. Woodson, 134 TJ. S. 621, 10 Sup. 
et. 628, 38 L. Ed. 1032; People's Bank v. ^tna Ins. Co., 74 Fed. 
507, 20 C. G. A. 630; Sloss Iron & Steel Co. v. South Carolina & G. 
R. Co., 85 Fed. 138, 29 C. 0. A. 50. It is too well settled to re- 
qnire a ftarther dtation of authority. Thèse and many other au- 
thoritièé feffectiVèly dispose ôf the gênerai question raised by the 
exception. 

As to the specilc question. The flrst reason given for error in- 
cludés in its décision ail thë others, which are but more detailed 
stateÉttïftit^ of a geûeral proposition. The speciâc allégations, as 
set ont în the record, do not- allège as négligence the failùre to pro- 
vide for or make proper inspections of defendant's cars. The aile- 
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gâtions of négligence were ail as to the absence of the deadwood or 
bunaper and handliolds or grab irons; hence tbe second to seventh 
reasons assigned for error hâve no force or application, unless the 
inspections were so carelessly and negligently made, or not made, 
as to bring home to défendant a knowledge of the defect, and that 
defect was the proximate cause of the injury. Inspections were 
provided for under sufHcient rules. As far as the évidence shows, 
the rules were observed. To say they were not is conjecture. Ver- 
dicts cannot stand on conjecture. 

The eighth assignment of error or reason for error is equally un- 
tenable under the rule. That there was material évidence which 
tended to show négligence, etc., is not sulïïcient under the rule as 
laid down, Was It sufflcient to the judicial mind? Having looked 
upon the witnesses, observed thelr demeanor upon the stand, their 
manner of testifying, would the court hâve permitted a verdict to 
stand? Was it suflQcient évidence — not testimony — to warrant a ver- 
dict? Not in the mind of counsel or bystanders, but in the mind 
of the court, superintending and presiding at the trial, to permit a 
verdict to stand? If not, then there was no error. 

The ninth assignment or reason for error is fully answered by the 
rule laid down by the suprême court in Kohn v. McNulta, 147 U. S. 
238, 239, 13 Sup. a. 298, 37 L. Ed. 150. The rule goveming the 
duty of an employer to an employé is essentially différent from that 
governing the duty of a railroad to passengers. The argument of 
plaintifl seems to proceed on the theory that the burden is on the 
défendant to prove fréquent inspections, and rebut a presumption 
of négligence, but there is no better settled principle tiian that he 
who allèges négligence must prove it. It cannot be inferred from an 
unproved fact. The question is not, as stated, did the absence of 
the handholds and bumper cause the accident? But was the ab- 
sence of the bumper and handholds such négligence on the part of 
défendant, the proximate cause of the injury, as to render défendant 
liable in damages? Every accident on a railroad resulting in injury 
to an employé does not necessarily entitle him or his personal rep- 
résentatives to damages. The accident must be the resuit of négli- 
gence on the part of the railroad company, and that négligence must 
be the proximate cause of the injury. This is familiar learning for 
which authority need not be cited. Plaintiff's intestate was an em- 
ployé of défendant, not a passenger, or one disconnected with the 
company; and a différent rule applies than would had he not been 
an employé. An employé assumes risks necessarily incident to his 
employment, and is not entitled to damages for injury as others 
who do not assume such risks. The N. & W. car No. 5,347 was in- 
spected under the rules of the company at Valleycrossing, Ohio, 
March llth, and again at Kenova on March 12th; and there is no 
évidence to show it was not inspected by the conductor and crew 
when the train stopped for water or passed other trains. So far as 
the évidence shows, the absence of the bumper was not observed 
until the accident, March 30th. The décèdent knew, or should hâve 
known, the System and régulations of his employers as to inspec- 
tions. The employé assumes the risks of the customs and methods 
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of thè busîûess 6f liis eiûployer, tlie hazards incident thereto. Proper 
fei^l^ctions seetti ta* hâte been provided for and had. When was 
ttie btiBQpër broken' bff? The évidence does not disçlose. Some of 
thé Witnessés express opinions, it is true; but theSe witnesses are 
not f diiiiid tobe' experts in such matters, and their opinions may be 
entitlpd to weight or not. Bumpers may be broken ofE at a single 
côiil>liîig at any point. Their purppsê is to receivë the jars of the 
cars comîhg together, and it is cômmon knowlédge that in coupling 
freight cars thèse jars are sometimes violent from the nature of the 
busiûêSis. Câst-iron bumpèrs and wrotight-iron bolts cannot be made 
so as tô resist air blows and ail pressure. Th^ W was inspected 
at thè lâst divisional point. The évidence does ïit^t show where it 
wâs ètftër that (l8 days) to the tiriiè of the accident. It may hâve 
been oh a sidé track, or at other points, oiit of use. We might in- 
fer many thlngs as reasonable as the inféréhcë thè jtiry was to infer, 
without évidence. Having provided for inspections of cars at di- 
visional points, and by the conduëtors and brakemen at stopping 
points, the défendant had dischai*ged its dtity tô its employés; and, 
unless it is shown that sueh rules and régulations wèré so carelessly 
and negîigently complied with by thèse charged with the duty, the 
compaûy is not liable. Railroad 'CJo. V. Daniels, 152 JJ. S. 684, 14 
Sup. Ot. T56, 38 L. Ed. 59t; Railrôad Co. v. Khodes, 18 C. C. A. 
9, 71 Ped. 145. In the flrst-cited casé, at page 693,, 152 U. S., page 
758,' Il Sup. et, and page 601, 38 L, Ed., the relîttioii of employer 
and etnployé is discussed by the chiéf justice, delivUring the opinion 
of the court, and the riile ^as to wliat care is fëquir^ of the em- 
ployer dêfined. The rule is sustained in many dècièions; among 
dthers Mthem Pac. Co. v. ^ley, l52'U. S. 145, 14 Sup. Ct. 530, 38 
L. Ed. 391; Hough v. Eailï-oad Cb., lOO U. S. 315, 25 L. Ed. 612; 
Eailroad Co. v. McDade, 135 tj. S. 554, 10 Sup. Ct. lOU, 34 L. Ed. 
235; Gta^dner v. Eailroad Cd., 150 tt: S. 349, 14 Sup. Ct 140, 37 L. 
Ed. IIOT; Eailroad Co. v. Daniels, 152 tJ. S. 684, 14 Sup. Ct. 756, 
38 L. Ed. 597; Same v. O'Bfien, 161 U. S. 451, 16 Sup. Ct 618, 40 
L. Ed. 766; Iron Cb. v. Weiss; 40 Ç. C. A. 270, 100 Fed. 45. The 
absence of the handholds or grab iroiis does not à,ppear in any sensé 
to hâve bëen the proxiïnatb cause of the inj^ry, The évidence is 
that thèse irons teere miskîng from the opposite, ^ide bf the car from 
M^hich dëëèdent entered. ïi they hàd been on tû© b^lLi^ on that side, 
they coiild ûot have aidéd him. . 'î'faè act ôf cbugijë^^, which is not 
ref ert*ëd to, in either brief br invokëd by plaintif, r^uires railroads 
doing inïërstate commeri^è to provide handhplds pt grab irons in 
the ehds'^nd sides of freî^ht cars (27 Stat ëçîl)^, but a. failure to 
proyidë stich grab irons doës not èiçuse a bra'^èman from a failure 
to usé jbrdinary prudence in a particular càfe^,,, where he observer 
the absence of such appUances; nor does thi^^a^t change the rule 
as to ihë liability of the master where the failji^e to comply with 
the Stâtute was not the cause of the injury. Ràilrpa<} Co. v. Baker, 
33 ce, IJA. 168, 91 Fed. 225. , ' 

dîîie bther allégation of negligeûee— "having thé bumpers so pla- 
cëd they would not nîeet ànd strike each other in such a way as to 
pi'ëvent the cars from goîng together" — is the risk of a brakeman 
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engagea in coupling cars. That the bumpers dîd not corne together 
was testifled to by a witness after a test, while others présent at 
the test said nothing about it This, if true, is a charge of faulty 
construction, a patent defect, and one of the risks assumed by a 
bralieman. In Tuttle v. Eailroad Co., 122 U. S. 189, 7 Sup. Ct. 1166, 
30 L. Ed. 1114, in dellvering the opinion of the court, Mr. Justice 
Bradley, quoting Judge Cooley with approval, said: 

"The rule is now well settled that in gênerai, when a servant, ia the exécu- 
tion of bis master's business, reçoives an injury whieh befalls him from one of 
the risks Incident to the business, he eannot hold the master responsible, but 
must bear the conséquences himself." And adds, after further quotation: 
"This accurate summary of the law supersedes the necessity of quoting cases, 
vfhich are referred to by the author and by every récent writer on the same 
subject. • • * Tuttle, the deceased, entered into the employment of défend- 
ant as brakeman In the yard in question, with a full knovï^ledge (actual or pre- 
sumed) of ail thèse things,— the form of the side tracks, the construction of 
the cars, and the hazards Incident to the service. Of one of thèse hazards he 
was unfortunately the victim. The only conclusion to be reached from thèse 
undoubted facts is that he assumed the risks of the business, and his repré- 
sentative has no reeourse for damages against the company." 

To the same effect is the language of Mr. Justice Brewer in de- 
livering the opinion of the court in Kohn v. McNulta, 147 U. S. 
238, 13 Sup. Ct. 298, 37 L. Ed. 150. The syllabus of the case is: 

"A servant of a railroad company, employed in coupling freight cars to- 
gether, who is well acquainted with the structure of the freight cars of his 
employer, and also those of other éompanies sending freight cars over his 
employer's road differing from his employer's cars in structure and in the risk 
run in coupling them, assumes, upon entering upon the service, ail ordinary 
risks run from coupling ail such cars." 

Of what, then, did the négligence alleged, of which there was 
sufûcient évidence, consist, to entitle the plaintiff to a verdict? The 
inspections were amply provided for, and there is no évidence of a 
failure to malie such inspections, or that they were so negligently 
made as to malie the employer liable in damages. The absence 
of the handholds was not the proximate cause of the injury. The 
fact that the bumpers did not meet and strike each other when a 
test was made is not sufflcient, and the absence of the bumper was 
not such négligence and the proximate cause of the injury as to 
render défendant liable in damages. There was some testimony 
tending to show lack of care, disregard of rules and orders on the 
part of plaintiff's intestate, which contributed to the accident and 
injury, but a flnding of contributory négligence is only essentîal to 
an antécédent finding of négligence on the part of défendant. In 
the view the court takes of the case, this is unnecessary. It is not 
proved — and the burden of proof is on the plaintiiï — that either or 
ail the-defects complained of were the proximate cause of the in- 
jury, and défendant had such knowledge of such defects as would 
make it liable in damages. Plaintiff's intestate, like many others, 
was an unfortunate victim of risks he assumed in accepting extra- 
hazardous employment. Similar accidents frequently occur, and of 
men in such positions it may more truly than of any others be 
said in the midst of life they are in death. When the employer 
has discharged every duty, complied with the prescribed rules, dam- 
104 F.-48 
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âges will npt assuage the g^ief of those to wh.om ,the victim was 
dgapj anjl to give ti,eio ip. pinjust, a speciés of apmession and ju- 
()i«|^ confie^QaBoD. G^oie àïone can heal the wol:^fl,4s- There was 
nb reverpble error in the action of the trial judge, disclosed by the 
record., The judgment is thôrefore aflQrmed. 

GOFF, Circuit Judge, çoncurs in the judgment of affirmance. 

SIMÔÎ^TON, Circuit «f'ndgç (cOncurring). IfuUy concur in the 
conclusion reached by the court. The évidence establishing beyond 
question that Samuel L. Lusk, the intestate of the plaintiffs, when 
he undentôok to couple the cars, had been infornied that another 
hand hàd been instructed to perforin this duty; that he also was 
aware that under the miles of the company ail couplings must be 
made with a stick, and that gôing between the cars must be avoid- 
ed,— notwithstandin^ this, he took upon himselfj without orders, 
to do the coupling, and in doing so, instead of tising a stick, he 
attempted to do it with the hand. His own acts were the proxi- 
mate cause of his injury. He put himself in a position in which 
he had no business to be, and attempted to discharge the duty of 
another. In' dOing this he viojated the rUle of the Company adopted 
for the preveiitiôn of the very thing which happened. He volun- 
tarily put himself, without causé, in a position of péril, «nd enhanced 
his danger by nonobsértànce of thip rule. The court below could 
not hâve done otherwise thàn it did in instructing the jury. Af- 
flrmed. 



HII/L et al. v. NORTHE)BN PAO. RY. 00. 
(Gltcult Court, D. Wasblnéton, N. D. Noyember 5, 1900.) 

1. Release— Impbachment m Action AT Law. 

A wrltten release, IHteiitionaUy exècuted by a plalntltt, on payment by 
def enflant of an agreed sum in settlesment of thé/sauàieiOf action, eannot 
be impeaohed In an action at laWiln a fédéral court; rott the ground that 
the plaintifC was induced to accept the terms of settli^nient, and to exécute 
the releise, by falsé apd fraudulent représentations. " 

S. Fédéral Courts— Conpôbming to State PBACTicB^EfqttiTABLB Issues in 
Actions 'iT Law. ' ' ■ • i : -■ ■ ,, 

Eevi St. I 914, reqiMring the pra«tlce In the fédéral courts In actions at 
law to coirf orm as nearly as may be tp the state piftct^ce, does jaot render 
a State statute permlttlng équitable Issues to be llt{g#ted in an action at 
law applicable to the fédéral courts in such state, *t'hleh maintaln the 
distinction between actions at law and suits Ifl éqdîiy, nor is the rule 
différent because a suit bas been removéd f rom a state oourti 

Action at; iftW to recoyer damages for thedeath of the hùsband 
and father of thçplaintîtfs, cau^ei^ by an injury tO the deceased while 
he was in the émploy of thé détendant as a br^j^mân. 

In its answ^rtothe complalnt, th© défendant dénies, tlW. négligence char- 
gea, and pleads aa an affirmatiye défense a complète gemeiiiiéqtof the demand 

1 ConfoftaitJ^ fof practice In eommon-lttw actions to that of state courts, see 
notes to O'ConneUy. Reed, 5 0. 0. A. 694, and Insurance Co. v. Hall, 27 C. 
a A. 392. . ; 
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for damages hereîn, and payment of the sums of money which the wido-w of the 
deceased agreed to accept as compensation to her in her own rife'iit, and to her 
for tlie beneflt of her minor daughter, wlio appears as her co-plaintiff; tiiat 
said settlement was upoa the pétition of the widow as guardian of her child, 
approved and ratifled by the superior court for Pleree county; and that for 
the considération of said payments the widow, for herself and as guardian for 
her co-pIalntiff, executed and delivered to the défendant separate written re- 
leases of the claims now in suit. The amended reply to said answer admit» 
the facts alleged in the answer relating to the settlement and the exécution of 
releases, but in avoidance thereof allèges that the widow was induced to give 
her assent to the settlement, and to accept the money paid by the défendant, 
and to exécute the releases by certain représentations made to her of facts 
tending to exculpate the défendant, which were and are false and fraudulent, 
and that she can prove the falsity of said représentations by compétent wit- 
nesses upon the trial of this action; that she would not hâve given her assent 
to the settlement if such représentations had not been made, and that she did 
not know at the time of the settlement that said représentations were false, 
or that any évidence eould be obtained to prove the contrary state of facts. 
Argued and submitted upon a demurrer to the amended reply. Demurrer 
sustained. 

Lewis, Hardin & Albertson, for plaintififs. 
Struve, Allen, Hughes & McMicken, for défendant. 

HANTORD, District Judge (after stating the facts). The de- 
murrer to the amended reply raises the question whether, under 
the laws of the United States governing the practice of courts in an 
action at law, a full settlement of the controversy and a written re- 
lease of the plaintiffs' demand against the défendant can be im- 
peached and annulled for false and fraudulent représentations by 
which the plaintiff in the action was induced to accept the terms of 
settlement and exécute the release. In their argument counsel for 
the plaintiffs urge that, under the Code of Civil Procédure of this 
State, a release of a right of action may be avoided in an action at 
law in the manner proposed in this case, and this is true; and they 
also urge that under section 914, Eev. St. U. S., the procédure in 
common-Iaw actions in this court must conform to the practice of 
the state courts, and hence they hâve the same right to litigate the 
issue of fraud, and impeach the settlement and release, which they 
would hâve if the case had remained in the state court in which it 
was commenced. If the proposition, as stated, is true, it must log- 
ically lead to the resuit that in ail the code states where légal and 
équitable relief, or either, may be demanded and obtained in a single 
action, section 914, Bev. St. U. S., has the effect to abolish the dis- 
tinction between actions at law and suits in equity in the féd- 
éral courts; but the contrary intention is clearly expressed by the 
words of the section referred to. The jurisdiction and practice of 
the fédéral courts as courts of equity is preserved, and the forms 
and modes of procédure in common-Iaw actions is made to conform 
to the practice of state courts, only so far as may be consistently 
with the organization and limited jurisdiction of the fédéral courts. 
Kobinson v. Campbell, 3 Wheat. 212, 4 L. Ed. 372; Tenu v. Holme, 
31 How. 481, 16 L. Ed. 198; Hooper v. Scheimer, 23 How. 235, 16 
L. Ed. 452; Sheirburn v. De Cordova, 24 How. 423, 16 L. Ed. 741; 
WMtehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct 276, 34 L. Ed. 873; 
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Scott T. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. Ed. 358; Furnace 
Go. V. Withêrow, 149 U. S. 574, 18 Sup. Ot. 936, 37 L. Ed. 853. 
' 'Thîs défense to tlie action is an éxecuteki contract, ând proceed- 
ipgs,to set it aside skould be ifl eqnity, because tlie court, in reliev- 
ingi the plaintiffs from the obligation of their contractjafter it bas 
been executed, must exert extraordinary power. "Canceling an exe- 
cuted contract is an exertion of the most extraordinary power of a 
court of equity." Delâinè Co. v. James, 94 U. S. 207-214, 24 L. 
Ed. 1144 

The fact that the cause was commenced originally in a state court, 
and removed into this court b^ the défendant, does not affect the 
question. The law which giyes the right to remove à case into the 
national forum entitles the parties to whatever advantage and sub- 
jects them to whatever disadvantage there may be on either side 
m litigating, according to the procédure of the national courts in 
which the distinction bétween actions at làw and suits in equity 
is preserved. 18 Eue. PI. & Prac. 361, 362. 

Passing, now, to considération ofi the question as one of practice 
under the laws of the United States, I deem it not împroper to re- 
mark that an issue as to false représentations, inducing a party to 
release a cause of action, should nqt be submitted to a jury in con- 
nection with évidence of an injury alleged to bave been caused by 
a wrongful act, whereby the party accused of making the, false rep- 
résentations will be practicaUy preçluded from controverting the 
original tort by the fact of having actually rendered compensation. 
The eflect of a paymeiit in considération of a release from the plain- 
tifE's demand, as an admission of liability, can scarcely be avoided 
In any case; and if a party claiming damages can obtain money by 
executing a release, japd then„ v^hile retaiijing the money, avoid the 
release ]^y charging fajlse représentations, and in the same proceed- 
ing bring to bear upon the minds of the triors the force of an im- 
plied admission of ijeg^jgence or other wrqng causing an injury, the 
practice qf settling qlaims for damages withoutlitigation, which 
has becoH^e common in this distriiCt, will cease, and sufferers from 
accidentai injuries as a çjass T?iil not be gainers thereby. No per- 
son will contend that a release of a right of action induced by fraud 
and deceit ought to bar an actjqp to enforce. the original liability 
when the party defrauded proeeeds in a fair way to hâve it an- 
nulled, hutji in order to corne as near as niay be to impartial justice 
in ail such cases, proceedings ,to enforce the liability ought to be 
stayed until the issae qf fraud has been determined in a separate 
proceeding. I concède that a party should not be heard to complain 
when caught in his owh trap, but this argument is only good in casess 
in which the charge of fraud is sustained by the évidence. It is 
easy to charge fraud in any case, and the court should be governed 
by a gênerai rule, which will give hope of justice in ail cases. I 
consider that the suprême court of the United States has given a 
just rule applicable in the décision of this question. The rule makes 
a distinction between cases where the exécution of a written instru- 
ment has been obtained by trick or fraud, to which the assent of the 
party executing it was not given intentionally, and cases where in- 
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struments hâve been executed intentionally and understandingly. 
but wliere the mind of the party has been affected and assent se- 
cured by means of false représentations and deceit, and holds that 
in cases where tlie exécution of an instrument has been obtained 
by fraud or trick, without the assent of the party executing it, the 
instrument is entirely void, and should be disregarded in an action 
at law in which a plea of non est factum has been interposed, but 
in cases of the other class written instruments intentionally exe- 
cuted are only voidable at the option of their makers, and etïect 
must be given to them as valid instruments until they are annulled 
by a judicial decree in a direct proceèding for the purpose. Harts- 
horn V. Day, 19 How. 211, 15 L. Ed. 605; George v. Tate, 102 U. S. 
564-571, 26 L. Ed. 232. The décision in the case of Railway Co. v. 
Harris, 158 U. S. 326-333, 15 Sup. Ct. 843, 39 L. Ed. 1003, is in har- 
mony with the previous décisions of the suprême court, and my at- 
tention has not been called to any case in which the suprême court 
has departed from the above rule. With ail due respect for the dé- 
cision of the circuit court of appeals for the Sixth circuit in the case 
of Wagner v. Insurance Co., 33 C. C. A. 121, 90 Fed. 395, this court 
must be bound by the law as it has been declared bj the highest 
court in this country. 

The same eflect must be given to this instrument as to a sealed 
instrument, for the reason that in this state "the use of private seals 
upon ail deeds, mortgages, leases, bonds, and other instruments and 
contracts in writing" has been "abolished." 1 Ballinger's Ann. 
Codes & St. (Wash.) § 4523. The settlement and release pleaded in 
the answer and admitted by the reply was executed with ail the 
formality required by the laws of the state, and since the législature 
has, by the enactment above referred to, abolished private seals as 
a means of solemnizing the exécution of written contracts, no dis 
tinction can be recognized between sealed instruments and other 
writings which the parties executing them hâve intended to make 
valid. Demurrer sustained. 



HALB V. TYLER. 

(ClrctiU Court, D. Massachusetts. July 25, 1900.Ï 

No. 877. 

1. Corporations— Statutobt Liatîtlity of Stockholdehs— Right of Receiver 
TO Maintain Ancillart gens. 

A spécial receiver, appointed by a Minnesota court for that purpose, 
can maintain ancillary suits in a fédéral court of another jurisdiction 
to enforce the statutory liability of nonresident stockholders in an insol- 
vent Minnesota corporation, notwithstanding the décision of the suprême 
Judicial court of Massachusetts in Hayward v. Leeson, 57 N. B. 656. 

1. Action on Foreign Judoment. 

In an action on a judgment of a sister state, It 1b not necessary to show 
that service was had on the résidents of such state. 

B. DeMDKREK — ASSIGNMKNT OF CAUSES. 

Assignments of causes of demurrer which relate purely to matters of 
form, and which do not directly point ont the defects objected to, are in- 
sullicleat. 
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4 PLEADING— SOEPLUSAGE. 

jWliere the most Important parts of an apparent surplnsage in a plead- 
ing are mère matters at Inducement, they will not be strlcken out. 

At iLà^. On demurrër to déclaration. 

Join ! P: Çoombs and M. H. Boutelle, for plaintiff . 
H. Wi Chaplin and Charles Warner, for défendant. 

PUTNAM, Circuit Judge. The underlying stibject-matter of this 
suit is thé sàme as that detèrmined by the circuit court of appeals for 
this circuîf in Haie v. Hârdon, 37 C. C. A. 240, 95 Fed. 747, in which 
the opinioii was passed down on May 31, 1899, reversing the judgment 
of the circuit court for this district, whose opinion was passed down 
on September 13, 1898, and is reported in 89 Fed. 283. The présent 
case cornes bèîore the cotu?t on demurrer, containing, under the Massa- 
chusettÉ^' jpïactice, 40 différent asfeignments of alleged defects in the 
plaintiff^s ^pleadings. 

On exajûîinihg the various assignments, we flnd thàt the majority 
of them must be assumèd to hâve beën stated for the purpose of in- 
ducing a reconsîderation by the appellate tribunâls, because, with 
référence thereto, we flfld ourselves concluded by the adjudication of 
the circuit court of appeals in the case already referred to. This is 
directly the faét with référence to assignments 1, 3, 4, 5, 7, 8, 9, 10, 11, 
and 16, ànâ also, probàbly, with référence to some other assignments 
which hav^ not been particulatly brought to our attention in the argu- 
ment at bàf. ït is also indirectly the fact with référence to assign- 
ments, 2, ,17, 18, 19, 20, 21, 23, 24, 25, 26, 31, and 38, as ail thèse 
relate to mâtters which are covered by the judicial proceedings in 
Minnesota, yhich were held, in the opinion of the circuit court of ap- 
peals referred to, to be conclusive, in the absence of fraud, as against 
both résident and nonrèsident stockholders. Assignments like No. 
15 are inefféçtual, in view of the fact that, with référence to judgments 
in superior courts of judicature, like that in Minnesota on which the 
présent cause is based, it is not necessary to show that service was 
made on résidents; but such judgments are presumed to be valid. 
Assignments like No. 39, which relate purely to matters of form, and 
do not put their Angers directly on the defects objected to, are clearly 
insuflBcient ijnder ail Systems of pleading, whether at common law or 
under the slâtùtes of Massachusetts. With référence to assignment 
13, the plaintiff has set out f uUy the judicial proceedings in Minnesota ; 
and, the circuit court of appeals having detèrmined in Haie v. Hardon 
that thosé proceedings are the basis of this class of suits, and it not 
being necessary to burden pleadings with allégations of matters of 
law, thè plaintiff, in that particular, has clearly made it appear on 
Yj'hat he resta his right of action. 

In view of what we hâve said about No. 13, it is apparent that the 
matters referred to in Nos. 27, 28, and 29 do not cpeate any duplicity 
or repugnan«y according to the test which the law applies, because 
thej ail concem mère matters of surplusàge of such a character that 
they are not grounds of demurrer. If the défendant will, by a proper 
motion, poiût out any matters of surplusàge which may embarrass her 
défense, and will support the same by a careful brief, sufflcient to en- 
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able the court to perceive easily and clearly tbe justice of her objec- 
tions, we will consider the propriety of requiring the plaintiff to strike 
out the parts objected to. The court, however, suggests that, perhaps, 
on careful considération, the most important portions of this apparent 
surplusage will be found to be mère matter of inducement, which, ac- 
cording to the customary ruies of pleading, may be justifled. The 
assignments to wliich we hâve not referred liave not been pressed on 
us in argument. 

As we hâve said, the most important points relied on by the défend- 
ant are necessarily overruled on the strength of the décision of the 
circuit court of appeals in Haie v. Hardon. We hâve, however, found 
it proper to consider whether the opinion of the suprême judicial court 
of Massachusetts in Hayward v. Leeson, passed down on June 15, 
1900, and reported in 57 N. E. 656, bas so far changed the status as 
to require us to hold that the décision of the circuit court of appeals 
is no longer applicable. We are clear, however, that there is nothing 
in Hayward v. Leeson which will justify us in sustaining the demurrer. 
That suit, as it appears, was brought in Massachusetts by Hayward, 
who had been appointed a receiver, by some court in Tennessee, of 
the East Tennessee Land Company, an insolvent corporation. He was 
authorized by his appointment to collect, take possession of, préserve, 
and care for the assets of the corporation, and to dispose of the same 
under the order of the court. He was also directed to prosecute suits 
in the courts of Massachusetts of the class to which Hayward v. Lee- 
son belongs, for the purpose of recovering from the promoters of the 
corporation assets which it was claimed they had unlawfuUy with- 
drawn. He was directed to proceed in those suits either in his own 
name as receiver, or in the name of the East Tennessee Land Company, 
or jcintly in his name as receiver and in the name of the East Ten- 
nessee Land Company, as he might be advised by counsel, and in ac- 
cordance with the rules of practice in the Massachusetts courts. The 
suprême judicial court of Massachusetts held that none of the proceed- 
ings in Tennessee operated as an assignment to the receiver of the 
choses in action in litigation in Massachusetts, and it quoted the lan- 
guage of Mr. Justice Gray in Union Bank of Chicago v. Kansae City 
Bank, 136 U. S. 223, 236, 10 Sup. Ct. 1013, 34 L. Ed. 341, that the ut- 
most effect of the appointment of a receiver is to put the property into 
his custody as an olficer of the court, but not to change the title, or 
even the right of possession. Therefore Hayward v. Leeson decided 
that the receiver could not sue in his own name in Massachusetts. 

The receiver in Haie v. Hardon, and in the présent suit, would 
seem to hâve even less color for a standing in a court of common law 
to maintain a suit at common law, than the receiver in Hayward v. 
Leeson. Of course, if there were a statute of Minnesota creating a 
right of action against corporate shareholders, and vesting it, when 
created, in an officiai of the state, or an officer to be appointed by the 
court, or in any other person who would make avail of it for a remédiai 
purpose, so that such right of action originated with, and flrst vested 
in, the person so named, there can now be no question that, under 
article 4, § 1, of the constitution, requiring full faith and crédit to be 
given in each state to the public acts of every other state, the courts 
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in every otîier stàtei Would be tooûnd tô protect the riglit of action ïn 
behalf of, and alËo^îâ &ë bame of, thè^JJérson intv'liom it was vestéd. 
But, as observed' ùï our opinion in Haie v. Hardon, the statntory 
proTisions of Minnesota rélating to tbis topic are exceedingly crade 
and obscure; and-tbis fact bas given rise to such. a contradictory and 
tomplicated conidîtion of 'jildicial décisions in that state as to render 
it very diflQcult,' if not practically impossible, for any foreign judieial 
tribunal to work ont fragmentary proceedings in référence thereta 
"îbe grounds of tbiè- observation bave been f uUy set out by the suprême 
court of Wisconsin in its opinions in Pinney v. Guy, passed down on 
March 20, 1900, and repcrted in 82 !N. W. 595, and in Bank v. Benson, 
paseed down on Apfril 27, 1900, and reported in 82 N. W. 604. The 
suprême court of Wisconsin evidently accepted the view of Judge Coït, 
exprfessed in Haie v. HaJdon, to the effect that the remedy given by 
the laws of Minnesota is of such peculiar nature that it cannot be 
worked ont in încidental SUits at law like this at bar. Even that court 
overlookéd the fact that the observation made by one of the judges 
of the Stipreme court of Minnesota in Hanson v. Davison, 76 N. W. 
254, whîch is the sole àuthority in Minnesota supporting an inci- 
dental action at common law of the character of this at bar, either 
within or without the jurisdiction of the Minnesota côUrts, and wliich 
is very plainly inconsistent with other expressions found in earlier 
opinions of the suprême icourt of that state, was not necessary to the 
conclusion reaehed in Hanson v. Davisôn, and was, therefore, a dictum. 
In conseqnefiçë of thèse complications, we fall back on the flndings 
given in )&& jud^ent of the district court of Hennepin county in 
Minnesota, ivhich the plaititifiC made the basis of bis proceedings in 
Haie V. Hàïdon,' and also in the prësent suit. Those flndings recog- 
nized no right bf action against sfbJckholders Vesting in any person 
except' tMe creditors of the corporation. Among other things, that 
judgntent contâined the folloVifingi 'KChàt eacb bf said stockholders 
was liable upon such stock to said erëditors"; "that plaintifl" (who 
was a judgment cteditor) "and said intervening creditors" "recover ac- 
cordingly frotn each df the séveral stockholders défendant"; "and tha. 
W. E. Haie be appointédreçeiver for eoUecting and ehforcing for and 
in behalf of said ascertàîned creditors/' àùd so on. Thus the judg- 
ment vs^hlcb the plaintlff makes thè basis of his sùits expressly stated 
and foubd that the rightê agàinst the Stockholders werè vested in the 
creditors,; Stnd that the itofekhOlderS -^ere liable to them, and that Haie 
was appcïinted teceiver ônly in their behalf. l'hère is nothing in this 
judgment, nor in the constitution ér'statutes of Minnesota, which, 
either in terras or impliedlj^, gave td Haie, the receiver, any Original 
right df âiètion. On the ôlîher hand, thére are othér things in the stat- 
utes and décisions of the courts of Minhesota which sustain the flnd- 
ings of the district court tO the effect that the right of action vests in 
the creditôlB, and in no^way in the rédeiver. Ainong the rest is the 
express langUage of GéÏÏ. fet: Minb.' 1894, c. 76; § 5907, to the effect 
that, in protaeeditigs agàînst directérs and stôckhôldefs, when it ap- 
pears tbât thè cétporatioû îs insoltènt, and bas no property or effects 
to satisïy drèditors, "the cOtirt ma^ proceed, without appointing any 
receiver, to ascértain the respective liabilities of such directors and 
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stockholders, and enforce the same by its judgment, as in other cases." 
This provision has spécial application lo the case at bar, because, 
by prier proceedings, the assets of the corporation had been seques- 
tered by the courts in Minnesota, and the suit which furnished the 
basis of Haie v. Hardon and of the présent action was a bill brought 
by a judgment créditer, in behalf of hinaself and other creditors, for 
the purpose of enforcing the liability of the stockholders, and for no 
other purpose. Therefore, as there were no assets of the corporation 
the title to which could vest in a receiver, and as the right of action 
against stockholders, according to the ândings of the district court, 
vested in the judgment créditer who flled the bill, and in the other 
creditors in whose behalf the bill was flled by him, and as, by the ex- 
press terms of section 5907, already referred to, the court was not 
required to appoint a receiver, it followed that Hardon was constitut- 
ed such under the gênerai equity powers of the court, and merely as its 
hand to assist it in realizing rights of action which vested, not in the 
receiver, but in the creditors. Such being the case, Haie apparently 
belongs to the class of receivers before the suprême judicial court of 
Massachusetts in Hayward v. Leeson; but this does not change the 
status from what it was before the circuit court of appeals in Haie 
V. Hardon, or assist the défendant in the présent cause. 

The question is whether, in a cemmon-law court, the rules of the 
common law as to parties can be disregarded. The fact was acoepted 
by the circuit court in Haie v. Hardon, especially in its références to 
Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, 33 L. Ed. 184, that 
the rules of the common law concerning this topic prevail in Massa- 
chusetts. The circuit court also accepted the fact that, under sec- 
tions 721 and 914 of the Revised Statutes, the practice, pleadings, and 
modes of procédure in the circuit court for the district of Massa- 
chusetts must be made to conform to those of the state of Massa- 
chusetts "as near as may be." This applies with full force to the ques- 
tion of parties. Pritchard v. Norton, 106 U. S. 124, 130, 1 Sup. Ct. 
102, 27 L. Ed. 104; Albany & Rensselaer Co. v. Lundberg, 121 U. S. 
451, 454, 7 Sup. Ct. 958, 30 L. Ed. 982. It must be assumed that the 
circuit court of appeals, in its adjudication in Haie v. Hardon, had 
ail thèse matters in mind, as well as the circuit court. Therefore, in- 
asmuch as Hayward v. Leeson declared no rule which was not known 
to be in force in Massachusetts, we hâve no right to assume that, if 
that suit had been decided before the action of the circuit court of 
api)eals, the resuit would hâve been other than it was; and, conse- 
quently, we would not be justifled in so applying Hayward v. Leeson 
as to turn aside the effect of the resuit on appeal in Haie v. Hardon. 

The demurrer is overruled. The plaintiff's déclaration is adjudged 
sufflcient. The défendant may answer to the merits on or before the 
Ist day of September, 1900. 
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' Inre BROWNH et ail 
In re PHCBNIX MILLS CO. 
(District Odùrt, E. D. Pennsylvanla. Novetober 20, 1900.) 

BAÎrkbtJFrcT— Liens— Pôw^iB OB' CotJKT to SnpKRyisE— Bnforcbment. 

The banknipt act doéS ïibt vest a court- bf bankruptcy witb any power to 
interfère withu credltojr holding property of the bankrupt In pledge t» 
secure; Jilfi dçbtv and bavfng a valld lien tbereon, wlthln the meaning ol 
section 67d,. in the exercise oithe powwr of sale of sijch property glven 
by the terras of hjs contract, whère there ïs no clalm thàt such power wlU 
be exérclsed In a fraudùlent or oppressive manner. 

In Baiikruptcy. Pétition by receiver far restraining order. 

John Dîckey, Jr., for receiver. 

John DOuglass Brown, Jr., Gèo. Stuart Patterson, Edwd. L. Per- 
kins, Morgan & Lewis, T. De Witt Guy 1er, and John G. Johnson, for 
creditors. 

McPHERSON, District Judgé. Certain creditors of thèse bank- 
rùpts hold promissory notes for a large amount, secured by the 
pledge of wool; the notes being in the érdinary collatéral form, and 
giving the Creditors power to sell at public or private sale without 
previous dethànd or notice. The receivers aver that the power of 
sale is abbut to be exercised, and that the bankmpts' equity in the 
pledged pirôperty will probably bé sacriflced unless the court inter- 
venes, and sp controls the exercise of the power that the receivers 
are given an opportunity tè obtain purchasers for the wool at a lull 
and fair value. The pétition asks for an order forbidding the cred- 
itors to sell until after, say, 10 days' notice to the receivers that a 
sale is intended. A tem|)orary testràining order was issued, for- 
bidding a sale under any circumstances, and it is now to be deter- 
mined whether the court bas the power to make the order prayed 
for, or any other order interferingwith the creditors' right to sell. 

I do not pass upon the question, whether the court may interféré 
to prevent a fraudùlent or oppressive exercise of such a right. No 
such exercise is threatened in tiie présent case. It is agreed that the 
creditors intend to deal fairly with the property pledgéd, and will 
make an hohest effort to seU for the best priées that can be ob- 
tained. This being so, I am of opinion that the bankrupt act gives 
the court no authority to intervene between thèse creditors and their 
exercise of the right to sell given by the collatéral notes. Each of 
thèse creditors has a lien, which I must assume, in the absence of 
évidence to the contrary, was given and accepted in good faith for 
a présent considération, and not in contemplation of, or in fraud 
upon, the statute; and such liens are declared by clause "d" of sec- 
tion 67 to be unafEected by the act. The phrase "unaffected by the 
act" may perhaps be too broad. Other sections do affect such liens 
in some respects not now material, but the gênerai meaning of the 
phrase is clear. Such liens are left as the act flnds them, and (pass- 
ing the question whether the court may interfère in the case of a 
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frauduleut or oppressive enforcement) they may be proceeded upon 
accordiDg to their terms. 

It was argued that clause "h" of section 57 gives the necessary 
power to restrain and regulate the creditors' right to sell. The raa- 
terial part of that clause is as folio ws: 

"The value of securities held by secured creditors shall be determined by 
converting the same into money according to the terms of the agreement pur- 
suant to which siich securities were delivered to such creditors, or by such 
creditors and the trustée, by agreement, arbitration, compromise, or litigation, 
as the court may direct. * * *" 

Assuming that this clause intends to do something more than pro- 
vide for a method of determining the value of securities held by 
secured creditors, if such creditors désire to ascertain and to prove 
a possibly unsecured balance of their claims, I cannot avoid the 
conclusion that the court is only permitted to intervene when the 
agreement between the bankrupt and the creditor fails to provide a 
method by which the value of the securities may be ascertained, — 
again reserving the question of the court's power in the case of a 
fraudulent or oppressive conversion. ïhis clause seems to me to be 
explicit. The value of such securities is to be ascertained "by con- 
verting the same into money according to the terms of the agree- 
ment pursuant to which such securities were delivered to such cred- 
itors." If there be no such agreement, the clause then goes on to 
say that the value is to be ascertained "by such creditors and the 
trustée, by agreement, arbitration, compromise or litigation, as the 
court may direct." The supervision, of the court is thus conflned to 
the ascertainment of value where the bankrupt and his creditor hâve 
themselves failed to deal with this subject. In such an event the 
court may direct how the value is to be ascertained, and may choose 
among the methods of "agreement, arbitration, compromise or liti- 
gation," supervising and controlling either form of proceeding. 

Clause 7 of section 2, giving the court power to "cause the assets 
of bankrupts to be collected, reduced to money and distributed, and 
détermine controversies in relation thereto, except as herein other- 
wise provided," and clause 15 of the same section, giving power to 
"make such orders, issue such process and enter such judgments, in 
addition to those specifically provided for, as may be necessary for 
the enforcement of the provisions of this act," must, of course, be 
read in connection with the rest of the statute, and are necessarily 
qualifled by such provisions as are to be found in clause "d" of sec- 
tion 67, concerning liens, and by clause "h" of section 57, concerning 
the method of ascertaining the value of securities held by creditors. 

In each case the restraining order is now dissolved, and the péti- 
tion of the receivers is refused. 
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In re MILI/EB et al. 

(District Court, W. D. New York. August 18, 1900.) 

No. 2,027. 

t Bankhuptct — Acts op Bankruptct — StiFFBKiNG os Pkbmittiwg Prefbb- 

ENOE. , 

To constltute anaçt of bankruptcy, under Bankr. Act, § 3a, subd. 3, by 
suffering or permlttlng, whlle Insolvent, a créditer to obtaln a préférence 
through légal proceedings, and not having discharged such préférence at 
Içast pre days before a saje or final disposition of the property affected, it 
is not necessary in ail cases that an àctual levy on property should bave 
been made; but the payaient of money to the sherifl: holding an exécution, 
by the debtor or another by hls direction, the money belng hls, and its 
application by the sherîff on the exécution, is a final disposition of prop- 
erty, whlch complètes the préférence, wlthin the meaning of the statute, 
by glvlng the judgment eredltor an advantage over other creditors. 
2. Samb— Pkoof dp Insolvekcy. 

The inablllty of a partnèrship to meet Its matured obligations, together 
wlth Its dissolution, and the transfer of praetleally ail of Its property to 
creditors, elther by way of payment or security, leaving other debts un- 
paid, are facts sufflclent to establish its insolvency. 
8. Same— Pbtitionikg Crbditom— Crbditor Who has Obtained a Prefer- 
ekcb/ 

A èredltor of an Insolvent, who, wlthout f raud, has coUected a portion 
of his debt on exécution, is not thereby estopped from joinlng in a pétition 
to hâve the debtor adjudged a bankrupt; but, before such adjudication will 
be made, where he is one of the three petitloning creditors required by 
the statute, he will be required to stirtender the préférence obtained by 
means t>t hls judgment and exécution, by paying the money coUeeted 
thereon into court. 
4. Samb— Ambndmbnt of Pbtitioi? 

Where, on a hearlng before a référée on the Issues joined on a pétition 
in involimtary bankruptcy, the testlmony, of the alleged bankrupts dis- 
closes an additlonal act of bankruptcy, not specifled in the pétition, an 
amendment wlU be deemed to hâve beèn made to inelude such act. 

In Bankruptcy. 
Fred L. Eaton, for petîtioners. 

Joseph B. & Dana L. Jewell, for alleged bankrupt Miller. 
Creighton S. Andrews (Frederick W. Stevens, of eounsel), for al- 
leged bankrupt TîVood. 

. HAZEL, District Judge. The pétition herein was flled on the 
22d day of December, 1899, and, the alleged bankrupts having an- 
swered, the issues were referred to Vemon E. Peckham, Esq., réf- 
érée, to ascertaih and rep6rt tte facts. The référée has made re- 
port of the facts, and thé îhàtter now cornés before thé court tipon 
the petitioners' motion to conflrm the reféree's report, and upon 
exceptions flled. The flrst act of bankruptcy alleged in the péti- 
tion to hâve been committed herein by the respondents is under sec- 
tion 3a, subd. 3, by which it is provided that acts of bankruptcy by 
a person shall consist of having "suffered or permitted while insol- 
vent any créditer to obtain a préférence through légal proceedings 
and not having at least flve days before a sale or final disposition of 
any property affected by such préférence, vacated or discharged such 
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préférence." The référée found tliat tlie alleged baiikrupts suffered 
and permitted, while insolvent, judgment to be obtained against 
them as partners, and proceedings supplementary to exécution to 
be issued thereon, and by and through sucli proceedings gave cred- 
itors an advantage over otber creditors of the same class. It may 
be doubted whether this finding, standing alone, is sulficient to base 
a finding of the act of bankruptcy. In re Stevens, 4 Ben. 513, Fed. 
Cas. No. 13,391; In re Eome Planing Mill (D. C.) 96 Fed. 812, 3 Am. 
Bankr. K. 123. The évidence, however, shows that judgment was 
recovered on or about the 29th day of September in favor of the 
Quaker City Fruit Company, one of the petitioners herein, and exé- 
cution was issued thereon; that there was paid, to apply on the 
exécution, the sum of $180.96; and that as to the balance the said 
exécution was returned unsatisfled. It appears that the aforesaid 
sum of $180.96 was paid by a Mr. Andrews, who had collected this 
amount from debtors of the respondents, and the money so collected 
was in his possession at the time the exécution was issued, or came 
into his possession soon thereafter. It is strenuously insisted by 
the alleged bankrupts that not only must a préférence be obtained 
through légal proceedings while the alleged bankrupts are insol- 
vent, but that there must hâve been a sale or disposition of prop- 
erty from which the debtors hâve not redeemed, and that the debt- 
ors hâve until five days before a sale in which to vacate or discharge 
the préférence; that in the case at bar there was no levy on the prop- 
erty which the alleged bankrupts were called upon to discharge, and 
the debtors could not discharge or vacate any levy unless there was 
some levy made to discharge. 

It seems to me that the payment of money to apply on the exécu- 
tion issued was a technical levy. The deputy sherilï having the exé- 
cution in charge called on each of the alleged bankrupts, and had a 
conversation with them regarding their property, and was informed 
by them that Mr. Andrews had in his possession money belonging to 
them, which he had collected from debtors of the alleged bankrupts. 
One payment of $100 was made to the deputy sheriff by Mr. An- 
drews, to apply on the exécution, and other payments were subse- 
quently made by him. By section 1405 of the New York Code of 
Civil Procédure it is provided that "the personal property of the judg- 
ment debtors not exempt, by express provisions of law, from levy 
and sale by virtue of an exécution are bound by the exécution 
from the time of the delivery thereof to the proper officer to be 
executed," and, where the personal property bound by the exécu- 
tion is money, it need not be sold to apply it on the exécution. It 
may be taken and credited on the writ. Section 1410, Code Civ. 
Proc. N. Y. The amount paid to the sheriff by Mr. Andrews 
belonged to the défendants in the action, although it was in the 
possession of another. I think that the application of the money 
herein by the sheriiï on the exécution was à final disposition of 
property. The alleged bankrupts directed its payment and its ap- 
plication on the judgment recovered against them by the peti- 
tioner, the Quaker City Fruit Company. This was a préférence, 
within the meaning of section 3a, subd. 3. It gave to the judgment 
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creditor an advantage ov.er other, -crçt^itors. Tlie référée fouud ttiat 
on August 16/l809> tliie debtors were unable to meet thé demanda 
and obligations -wiiicli Md accrued âgainst tbem. Tliey bad no 
ready means to inëet tbéir debts, and on tbat day executed a chattel 
mortgage upon çertaiil personal propérty to secure Helen M. Wood, 
th.e wife of one of tbe resporidents, for ber indor sèment of four 
pr(3inissory notes,^three of $100 each, dated May 3, 1899, and one 
àl $400, dated July 11, 1899; tbere béing no date of maturity given 
for tiie flrst tbree notes, and tbe f ourtb note being due and payable 
on Dècémber 1, 1899. Tbe inability of tbe alleged bankrupts to meet 
tbeir obligations, tbe exécution of tbe cbattel mortgage, followed 
by tbe dissolution of tbe partnership on December 1, 1899, and tbe 
transfer of propérty to L. Y. Miller, are the strongest évidence of 
insolvençy. Tbe évidence sustains tbe finding of tbe référée tbat 
tbe alleged bankruptg, being indebted to one L. Y. Miller, father 
of Henry C. Miller, respondent, transferred, to be applied on sucb 
indebteaness, personal propérty amounting to the sum of |264.59, 
and tbat at the time of said transfer tbe respondents ovred said L. 
Y. Miller the sum of $130,09. In tbis manner ail of their propérty 
belonging to tbe partnership was disposed of, except bills receivable, 
on accQùnt of which $474.47 veas collected. Ail of thèse facts not 
onlj? establish insolvençy, but also show a disposition to give préfér- 
ence, ït vi^as held in Warren v. Bank, 10 Blatcbf. 493, Fed. Cas. No. 
17,202, tbat a debtor knowing bîmgelf to be insolvent, wbo allows an 
action tp proceed to judgment and exécution, the effect of which 
will be to give a préférence by légal process, commits an act of bank- 
ruptcy. "Hie debtors suffered and permitted a préférence to be ob- 
tained by the recovery of the judgment, and the issuing of an exé- 
cution thereon, at least flve days before final disposition of the 
propérty affected. It bas been frequently held tbat payments to 
creditors made by an insolvent are préférences, within the meaning 
of section 60b of tbe bankruptcy act, if made within four months 
prier to the flling of the pétition, and even though made without in- 
tention to prefer. In re Knost, 1 Nat. Bankr. N. 403. 

Had a voluntary pétition been flled after the issuing of exécution, 
the court, on application, would bave stayed the sheriff, and thus 
tbe gênerai creditors wo^ld hâve been benefited. , Tbe Quaker Oity 
Fruit Company is one of the petitioners herein, and the balance un- 
paid on its judgment against the alleged bankrupt is $227.88; the 
amount stated in the pétition to be owing to J. H. Gail, creditor, 
is $321.25, and Snyder & Son» creditors, $30.70, unsecured claims, — 
making in gll tbe sum of $579,83. By section 59b of the bankruptcy 
act it is provided tbat "tbree or more creditors who bave provable 
claims may file a pétition to hâve a person adj udged bankrupt." The 
claim of tbe Quaier Oity Fruit Company becomes a provable claim 
when it eurrenders its préférence. The prosecution of the action 
at law commenced by it for the recovery of the debt is not a bar 
to proceedings against the debtor in bankruptcy. In re Hendersoa 
(D. C.) 9 Fed. 196; Coxe v. Haie, 10 Blatcbf. 56, Fed. Cas. No. 3,310. 
It has been held that a creditor who has given bis consent to the 
act is estopped from thereafter urging it as an act of bankruptcy. 
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But in the case at bar, the préférence obtained by tbe judgment 
créditer not being fraudulently obtained, the créditer is not estopped 
from filing a pétition. The fact, however, of the enf orcement of the 
judgment and the payment upon the exécution enables this judg- 
ment créditer, unless the amount paid is surrendered, to obtain a 
greater percentage of his debt than any other créditer; and there- 
fore, in order to maintain its pétition, such préférence se obtained 
by it must be surrendered. Coxe v. Haie, supra; In re Hunt, 5 N. 
B. R 433, Fed. Cas. jSTo. 6,882; In re Eado, 20 Fed. Cas. 153; In re 
Piper, 2 N. B. R. 7; In re Broich, 15 N. B. E. 11, Fed. Cas. No. 
1,921. By section 57g of the bankruptcy act it is provided that 
"the claims of ail créditer» who hâve received préférence, shall not 
be allowed, unless such creditors shall surrender their préférences." 
The trustée is empowered by section 60b of the act to avoid a préf- 
érence, and he may recorer the property or its value from the per- 
son receiving such préférence. Electric Ce. v. Worden, 39 C. C. A. 
582, 99 Fed. 400, 3 Am. Bankr. E. 634. The practici laid down in 
Re Rado, supra, was to dismiss the pétition unless an amendment 
thereto was made, surrendering the préférence. In this proceeding, 
however, the judgment créditer who has received a partial payment 
en his exécution has elected a reraedy open to him in the bankruptcy 
court. He is bound to surrender te the trustée, as provided by sec- 
tion 60b, the préférence received by him, and rely for his payment 
upon dividends in bankruptcy. Compare In re Rogers Milling Ce. 
{D. C.) 102 Fed. 687. Therefore, before an order adjudicating Henry 
O. Miller and Elias V. Woed can be entered, the Quaker City Fruit 
Company will be required to pay into court the amount of money re- 
ceived by it to apply en the exécution issued in the action com- 
menced by it against the alleged bankrupts. 

Upon the hearing before the référée, évidence was received, under 
objection, that the alleged bankrupts, being indebted to one L. Y. 
Miller, father of respendent Miller, had transf erred over to said L. Y. 
Miller certain property to be applied on such indebtedness, and that 
such application was made within four menths ef the time of filing 
the pétition. The contention in regard te the admission in évidence 
of this transfer is that it tends to introduce a new act ef bankruptcy, 
net specified in the pétition; and therefore, there being no amend- 
ment to the pétition, no act of bankruptcy on this flnding of the 
référée can be made. I think that the amendment to the pétition must 
be deemed to hâve been made. Tbe petitioners learned of this act of 
bankruptcy from the testimony of one of the alleged bankrupts on 
the trial. In the Lange Case (D. G.) 97 Fed. 197, 2 Nat. Bankr. N. 
85, it is laid down that amendments of this character are allowed to 
be inserted in the pétition, if applied fer before the trial ; and where 
such an amendment is not applied for before the trial, and it ap- 
pears that the alleged bankrupts were not surprised, and the évidence 
was derived from them, the amendment will be deemed to hâve 
been made. 

In view of the conclusions reached, it is unnecessary to review 
the other acts of bankruptcy alleged te hâve been committed, or any 
of the other flndings of the référée. No error on the trial appears of 
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record, to auttqçize^ a ;denial of the affiçmance of the report pf the 
référée. XJpon %pppit ; of the sxin^ of |180.96, the anîouHt of : the 
préférence obtaiiied bj |l;^ie Quaker Oitj Fruit Company, judgment 
creiijtor, with the derk-of this court, an prder may be entered ad- 
jjidiçàting Henry 0. Miller and Elia» y. Wood bankrupts, as prayed 
for in the pétition. 



In re KAUFMANN. 

(District Court, B. D. New York. November 8, 1900.) 

ÉijjKBtiPTCY— Provablb Dbbts— Coktbact. to Pat for Wifb's Services. 

Laws N. Y. 1896, c. 272, § 21, which éttables a wlfe to coiitract wlth her 
husband respeeting her property and the "acquisition" bfprtJperty, and 
"toi exercise ail powers and enjoy a:il rlghts in respect thereto and in re- 
spect to her contracts • * * as if, she were unmaïTled," does not 
ehahge the rule establlshed by décision jpi that state, which renders in- 
tàlld a: contract by Which a husband agrées to pay his wlfe ,for her serv- 
ice, and such a contract does not create a debt provable In bankruptcy 
agaiast the husband, although the serylces of the wlfe were rendered out- 
gide her domestic dutlfis. : 

In B^|ikruptcy. On claini of the bankrupt's wif e aa a créditer. 

]E!d]sp.rd J. Welch, for Hannah Kaufmann. 
Bfli^gott & Eyall, for objecting cred^lors. 

THOMAS, District Judge. It appears in this matter that the wif e 
■was eni|)loyed by the husband in his business, for whict he promised 
to pay her a deflnite reasonable sum. p^r week, and that she in turn 
employed a servant to fulflU the domestic duties which otherwise the 
wife should hâve done or aided in doing;.! It is alleged that the pay- 
ment to the servant was made out of the wife's separate estate, but 
there is no évidence before the court that she had a separate estate, 
and hence ît is inf arable that she paid the domestic servant out of 
the money which her husband paid her. . Under Blaechinska v. How- 
ard Mission, 130 N. t. 497, 29 N. E. 755, 15 L. E. A. 215, In re Callis- 
ter, 153 N. Y. 294, 47 N. E. 268, and Conger v. Corey, 39 App. Div. 
241, 57 N. T. Supp. 236, a contract qf the nature hère urged would be 
invalid, and the question arises whether Laws N. Y. 1896, c. 272, § 
21, hâve necessitated a conclusion différent f rom that reached in the 
cases cited. The new statutç provides: 

"A married woman has alltti^ rights in regpect to property, real and Per- 
sonal, and the acquisition, use, enjoyment, and disposition thereof, and to 
make contracts In respect the'retà with ariy persôn Including her husband and to 
earry on any business, trade ôr occupatioii,' and to exercise ail powers and en- 
joy ail rlghts In respect thereto and in respect to her contracts, and be liable 
on such contracts as if she /were unmarrieid; but a husbaijd and wife cannot 
contract to alter or dissolve the marriage ànd to relieve, the husband from hia 
liability to support his wife." 

This statiite, among other powers, has given a married woman the 
rights of an unmarried woman respeeting her property and the acqui- 
sition thereof, and "to make contracts in respect thereto with any 
persoE, including her husband," and to carry on business, and "to 
exercise ail powers and enjoy ail rights in respect thereto and in 
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respect to her contracte." The word "thereto," as flrst used, refers 
to the wife's property, its acquisition, use, etc., and the word, as used 
later, refers immediately to the power given "to carry on any busi- 
ness," etc. ; and the power "in respect to her contracta" refers to con- 
tracts covering any subject-matter mentioned in the enabling act. 
The statute obviously intends to enable the wife to contract with the 
husband respecting the acquisition of property, but does it en- 
able the Tvife to acquire property by agreeing to render him a serv- 
ice outside of her domestic duty? If so, it would enable her to ac- 
quire property by contracting with him respecting her domestic serv- 
ice. There is a wide distinction between a power to acquire property 
by a contract with the husband and a power to create property, 
which shall be her own, by an agreement that she shall be paid for 
services that the law intends that she shall render gratuitously, if 
at ail. In other words, a contract with the husband for the acquisi- 
tion of property does not include a contract to couvert her Per- 
sonal service to her husband into property. The question is not 
what the law should be, but what it is. It has been interpreted 
plainly by the highest court of the state, and something more deflnite 
than the présent statute is required to change the rule established. 
The wife's claim should be disallowed. 



In re GILLETTE et al. 

(District Court, W. D. New York. October 8, 190O.) 

No. 2,109. 

L BANKBUPTCT—PiiBFBRESCES— Knowledge dp Deetor's Insolvenct. 

A banli is chargeable with notice of the insolvency of a debtor from 
whom it receires a payment, and that such payment constitiites an unlaw- 
ful préférence under the banl^ruptcy act, where its président had Ijnowl- 
edge of such insolvency, gained while acting for the banli in the matter 
of such indebtedness. 

2. Same — Ckeditors op Partnbbship — Receiving Payment of Individtjai. 
Debt op Partner. 

Where a banli holding notes of a firm and aiso of an Individual partner, 
with Isnowledge that both were Insolvent, received payment of the note 
of the partner from proceeds of firm property, such payment constituted a 
préférence, which, under Banlcr. Act 1898, § 57g, precludes the banli from 
proving its debt against the firm In bankruptcy unless it surrenders such 
préférence. 

8. Same — Intoldntary Proceeding— Recbipt op Préférence bt Petitionbr. 
iJnder Bankr. Act 1898, § 59b, which provides that "three or more cred- 
Itors who hâve provable claims" against a debtor which amount in the 
aggregate to $500 above the value of securities held may pétition to bave 
him adjudged a bankrupt, a créditer who has received a préférence within 
the provision of section 57g has not a "provable claim" which makes him 
eligible as a petitioner until he has surrendered such préférence; and 
where there are only three petitioners, of whom he is one, the objection is 
jurisdictional, and is not waived by a failure to make It in the answer, but 
may be raised at any time, and no adjudication will be made on such péti- 
tion unless the préférence received is surrendered to the court. 

i, Same — Proceeding on Pétition — Notice to Crbditors. 

No power is vested in a court of bankruptcy by Bankr. Act 1898 to com- 
pel a créditer to become a petitioner in an involimtary proceeding, nor la 
104 F.-49 
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It the province of the court to serve notice on credltors who hâve not 
/ appeared of the proposed dismJssal of a pétition because of the insufflcient 

number of ellglble credltors jolnlng thereln. 
6. Samh— Involuntaby Pktitiçiî— Estoppbi. of Ckkditob. 

A créditer of a flrm, whô, wlth othefs, advlsed a sale of its property for 
a certain sum, and the distribution of thé proceeds among the credltors pro 
rata, by wày of compromise, la not thereby estopped from jolnlng In a 
pétition In bankruptcy agalnst the debtors whlch allèges the transfer of 
the property as an act of bankruptcy, where after such transfer the pro- 
ceeds were diverted by thé debtors to other purposes than that proposed. 

In Bankruptcy. On motion to conflnn report of spécial master ap- 
pointed to ascertain and report to tlie court the facts toucMng the 
acts of bankruptcy alleged to hâve been committed by Ralph W. 
Gillette and Louis Prentice, and by the flrm of Gillette & Prentice, 
with his conclusions théreon. 

William C. Watson, for petîtioner. 
Wade & iStevenson, for respondents. 

HAZEL, District Judge. Tiiis is an involuntary proceeding in 
bankruptcy. The petitioning credltors are Dunn, Salmon & Co., a 
corporation, the Bank of Batavia, a banking corporation, and D. 
Armstrong & Co., a co-partnersliip. The spécial master to whom the 
matter was ref erred to take proof and report bas f ound that the flrm 
of Gillette & Prentice hâve committed acts of bankruptcy while in- 
tsolvent, and within four months préviens to the filing of the pétition, 
in this: that the alleged bankrupt, Gillette, on or about the 3d day of 
January, 1900, conveyed and transferred to William E. Webster, his 
brother-in-law, who acted in behalf of Sarah A. Showerman and Jen- 
nie E. Showerman, a material part of the property of the flrm (being 
stock of goods and fixtures owned by the flrm), with intent to hinder, 
delay, and defraud the creditors of the flrm; that said flrm has com- 
mitted a further act of bankruptcy, in that while insolvent, and with- 
in four months préviens to the filing of the pétition, the said flrm, 
through the alleged bankrupt, Gillette, on or about the 3d day of 
January, 1900, conveyed and transferred to the Bank of Batavia, one 
of the petitioners herein, the sum of $4,000 (being a part of the prop- 
erty of the flrm of Gillette & Prentice), in payment of the individual 
debt of said Gillette, with intent to Mnder, delay, and defraud the 
creditors of the flrm. After the most careful considération of the 
évidence in this case, I hâve no hésitation in sustaining the report 
of the spécial master in référence to the acts of bankruptcy commit- 
ted by the alleged bankrupts. The Bank of Batavia had previous 
knowledge of the insolvent condition of the flrm of Gillette & Pren- 
tice when it accepted payment of the note. The facts are substan- 
tially as foUows: A few days before the payment of the note to the 
bank the président of the bank became aware of the insolvent condi- 
tion of the alleged bankrupts. January 3, 1900, Mr. Armstrong, one 
of the petitioners herein, the président of the bank, and Gillette 
talked over the financial affairs of the alleged bankrupts. After dis- 
cussing the amount of the assets and other property, the aggregate 
of which was not sufiBcient to pay their debts, a settlement of 50 
cents on the dollar was recommended by the président of the bank. 
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representing the Bank of Batavia, one of the petitioners herein, and 
Mr. Armstrong, representing D. Armstrong & Co., also petitioners 
herein. The stock and fixtures inventoried |7,200, and were claimed 
to be of the estimated value of |4,320. The liabilities at this time 
were estimated at $5,300. January 3, 1900, Webster bought the 
property for |4,000, with money received from Mrs. Showerman and 
her daughter, who are mother-in-law and sister-in-law, respectively, of 
Gillette, and paid the sum of $4,000 to G-ilIette, who immediately 
thereafter paid the note at the bank, instead of using the money 
received in an endeavor to compromise with his creditors, of which 
there was talk between two of the petitioners herein and Mr. Gillette 
and Mr. Webster. January 4, 1900, the pétition herein was flled to 
hâve the flrm of Gillette & Prentice adjudged bankrupts. The in- 
debtedness of the Bank of Batavia, upon which it claims the right 
to pétition herein, is a note of |2,300 due and owing by Gillette & 
Prentice as partners. 

It is insisted on the part of the Bank of Batavia that it accepted 
the sum of $4,000 to apply on an individual note of Gillette, in the 
ordinary course of business, and without any knowledge of the facts, 
and that the bank had no alternative; that, when payment of this 
note was tendered by the maker, it was obligea to accept such pay- 
ment, and cancel and deliver up the note, as it did. It seems to me 
that the negotiations existing between the président of the bank and 
Gillette and Webster a few days before the pétition herein to adjudi- 
cate Gillette & Prentice bankrupts was flled gave suflacient knowl- 
edge to the Bank of Batavia of the insolvency of Gillette & Prentice. 
The circumstances attending their negotiations give rise to more 
than a suspicion of possible insolvency. The bank had more than 
reasonable cause to believe. that Gillette & Prentice were insolvent. 
The facts and circumstances of their flnancial condition were brought 
home to the bank, and the président of the bank sufHciently interested 
himself in the flnancial condition of the debtors to place himself in 
communication with other debtors and endeavor to effect a compro- 
mise. In re Eggert (G. C. A.) 102 Fed. 735, 4 Am. Bankr. R. 449. 
It follows that the Bank of Batavia is chargeable with that knowl- 
edge of the facts which such inquiries as its président made should 
reasonably be expected to disclose. In Ee Conhain (D. 0.) 97 Fed. 
923, 2 Nat. Bankr. N. 148, the court said: 

"Where a bank holds several notes of a bankrupt, and payments hâve been 
made within four months before the filing of the pétition in bankruptcy, and 
after the petitioner became insolvent, and those payments hâve been so ap- 
plied that one of the notes is left wholly impaid, the bank cannot assume the 
position of an unpreferred créditer as to this wholly unpaid promissory note; 
for the prohibition contained in section 57g is not limited to the particular debt 
or chose in action on account of which a préférence bas been received, but it 
refers to creditors who hâve received a préférence, and provides that the 
claim of such creditors shall not be allowed unless they surrender the préfér- 
ence received." 

The distinction between the Conhaim Case and the case at bar is 
that hère the note paid was an individual obligation of Gillette, 
while the indebtedness claimed by the bank to be a provable claim 
is a promissory note made jointly by the alleged bankrupts. The 
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money paid, however, to the bank was the proceeds of thé partner- 
ship property owned by Gillette & Prenticej and such a transfer is 
fraudulent and void as to the creditors of the firm, unless the flrm 
was at the time solvent, and sufacient property remained to pay tbe 
partnership debts. Menagh v. Whitwell, 52 N. Y. 146. The pro- 
ceeds of the sale of partnership property, where an adjudication in 
bankruptcy is had, must be appropriated to the payment of the part- 
nership debts. Should any surpins of the partnership property re- 
main af ter paying the partnership debts, such surplus is added to the 
assets of the individual partners. Section 5f of the bankrupt act. 
Proof of the claim of the partnership estate against individual es- 
tâtes, and vice versa, is permitted. Both the individual estâtes and 
partnership estate may be marshaled, so as to prevent préférences, 
and secure an équitable distribution of the property of the several 
estâtes. Section 5g. The transfer of the partnership interest by 
Prentice to Gillette does not deprive creditors of the right to hold 
partnership assets for payment of their claims; and creditors hav- 
ing claims against an insolvent debtor who is a member of a co- 
partnership cannot, where the debtor has been adjudicated bank- 
rupt, receive dividends from partnership assets until the co-partner- 
ship creditors hâve been paid in fuU. In re Wilcox (D. C.) 94 Fed. 
84, 2 Am. Bankr. E. 117. I am of the opinion that the payment of 
$4,000 to the bank was an unlawf ni préférence, which gave to the 
Bank of Batavia a greater percentage of its debt against Gillette, as 
an individual, than any other creditor. 

An important question in this case, however, and which was not 
presented to the spécial master, is whether the Bank of Batavia, 
which has accepted and retains an unlawful préférence, may peti 
tion to hâve the said Gillette & Prentice, from whom such unlawful 
préférence was obtained, declared involuntary bankrupts. By sec- 
tion 59b of the bankrupt act it is provided that : 

"Three or more creditors who hâve provable claims against any person 
which amount in the âggregate, in excess of the value of securities held hy 
them, if any, to flve hundred dollars or over; or If ail of the creditors of such 
person are less than twelve In number, then one of such creditors whose claim 
«quais such amount may flle a pétition to hâve him adjudged a bankrupt." 

It is argued with much force that the true intent of the act con- 
templâtes that where a pétition is flled by three creditors, and for 
any reason it is claimëd that one of such creditors is disqualifled 
■ from uniting in that pétition, that fact must be set forth by answer, 
in order that the facts denied may be submitted to the spécial mas- 
ter for examination; that the answer in this case, by not denying 
that the petitioners hâve provable claims against the co-partnership 
assets, admits the allégation, and it is too late, after the master has 
made his report and ail the évidence has been taken, to raise this 
question; and that the Bank of Batavia has a provable debt against 
the co-partnership assets, whatever may be said of its claim against 
the individual assets of Gillette. Under the act of 1867, a person 
who committed an act of bankruptcy was adjudged a bankrupt on 
the pétition of one or more of his creditors, the aggregate of whose 
debts provable under the act amounted to at least $250. When 
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nnder that act a person was adjudged a bankrupt, Ws assignée was 
empowered to recover back the money or other property so paid, 
conveyed, sold, assigned, or transferred contrary to the act; and the 
person receiving such préférence, having reasonable cause to be- 
lieve that fraud under the act was intended, was not permitted to 
prove his debt in bankruptcy. It is generally held by the décisions 
that a creditor who has given his consent to an act is estopped from 
thereafter urging it as an act of bankruptcy. In re Israël, 12 N. 
B. K. 204, Fed. Cas. No. 7,111; In re Schuyler, 2 N. B. R. 249, Fed. 
Cas. No. 12,494; In re Williams, 14 N. B. B. 132, Fed. Cas. No. 17,- 
706. Creditors who had been fraudulently preferred were not 
counted, in detennining whether a suiHcient number had joined in 
the pétition. In re Israël, supra; In re Hunt, 5 N. B. E. 493, Fed. 
Cas. No. 6,883; Clinton v. Mayo, 12 N. B. R. 39, Fed. Cas. No. 2,899; 
In re Rosenflelds, 11 N. B. R. 86. Fed. Cas. No. 12,061. In Re Eado, 
6 Ben. 230, Fed. Cas. No. 11,522, it was held that: 

"A pétition in involuntary bankruptcy which states the giving to the peti- 
tloner of an unlawful préférence in respect to a debt, but does not surrender 
the préférence, will be dismissed." 

Section 59b and section 60 of the act of 1898 are similar to the 
provisions of the act of 1867, in the point under discussion, except 
that under the act of 1898 three or more creditors who hâve prov- 
able claims are required to pétition to hâve a person adjudged an 
involuntary bankrupt, while under the former act one or more per- 
sons were required for this purpose. By the amendment of 1874 
jurisdiction is given in involuntary proceedings only in cases where 
a fourth in number and a third in value of the creditors unité in the 
pétition. By section 57g of the présent act it is provided, as we 
hâve seen, that "the claims of creditors who hâve received préfér- 
ences shall not be allowed unless such creditors shall surrender their 
préférences"; and it is held that an innocent creditor may keep a 
préférence which he receives, but he is not permitted to share in the 
distribution of the bankrupt's estate unless the préférence received 
by such creditor is surrendered. Electric Co. v. Worden, 39 C. C. 
A. 582, 99 Fed. 400, 2 Nat. Bankr. N. 434. But compare In re Smoke 
(D. C.) 104 Fed. 289, 4 Am. Bankr. E. 434; In re Alexander (D. C.) 
i02 Fed. 464, 4 Am. Bankr. R. 37G; and In re Piper, 2 Nat. Bankr. 
N. 7. The fact, therefore, that three or more creditors who hâve 
provable claims may file a pétition to hâve a person adjudged a 
bankrupt is strictly a jurisdictional one. The authorities under the 
act of 1867 bear out this contention. In Re Mason (D. C.) 99 Fed. 
256, 2 N. B. R. 425, the court said: 

"Want of Jurisdiction over the subject-matter may be talien adv^antage et 
at any time, and it may be collateraliy attaclsed; but, where the objection 
goes merely to want of Jurisdiction of the person or thing, there may be a 
waiver of ttie objection or restriction as to the manner and time of mailing it." 

And in Carriage Co. v. Stengel, 37 C. C. A. 210, 95 Fed. 637, 3 
Am. Bankr. R. 383, Judge Taft said: 

"Where pétition In an involuntary proceeding Is answered wlthout objection 
to Its form, by such answer the parties hâve waived ail formai and modal de- 
fects In the n^tition which do not reach to the jmisdictlon of the court" 
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The petitioning creditors in iiiTolniitary proceedings must corne 
within the provisions of section 59b of the bankrupt act. It is nec- 
essary that three creditors unité, and show that their claims, in 
excess of the value of securities held by them, amount to over |500. 
If this is not done, jurisdiction is not conferred on the court. In 
re Eogers Milling Oo. (D. C.) 102 Fed. 687, 2 Nat. Bankr. N. 973, is 
a case analogous to the one at bar. The Eogers Milling Company 
vyithin four months next before the flling of the pétition gave a 
note of $1,500 to the petitioning creditor. The debt upon which the 
pétition was based was a separate and distinct debt from the note 
which was paid, but they were both promissory notes, and both in 
existence at the time the payment of the $1,500 was made. This, 
it was held, was an unlawful préférence, and therefore the creditor 
could not maintain a pétition, as long as such préférence was not sur- 
rendered; and the court, distinguisMng the cases in point under the 
act of 1867, said: 

"Only creditors who hâve provable claims may file a petliion to hâve one 
adjudged a bankrupt, and the claims of any creditor are provable, under thèse 
décisions, as long as he may not hold an imlawful préférence." , 

It was held by this court, in an unreported case, where the facts 
showed that a préférence was obtained by a judgment creditor, that, 
the préférence so obtained not being a fraudulent one, the creditor 
was not estopped from flling the pétition. The judgment creditor 
did, however, by its préférence, obtain a greater percentage of its 
debt than any other creditor; and therefore it was held that, in 
order to maintain its pétition, such préférence so obtained must be 
surrendered. It was required of the petitioner who had obtained 
the préférence that, before an order adjudicating the alleged bank- 
rupts could be entered, it pay into court the amount of money re- 
ceived by it. That ruling will be foUowed in this case. The Bank 
of Batavia cannot maintain its pétition to adjudicate Gillette & 
Prentice bankrupts so long as the bank does not surrender the préf- 
érence obtained by it. 

I am asked by counsel for petitioners, if I corne to the conclusion 
that an adjudication in bankruptcy cannot be had upon this pétition, 
that the proceedings be not dismissed, but that an order to show 
cause be entered, and served upon creditors who hâve not petitioned, 
requiring one or more of them to enter their appearance and join 
in this pétition. Such a proceeding, it is claimed, would be justified 
by section 59f, which reads as foUows: 

"Creditors other than original petitioners may at any time enter their ap- 
pearance and join in the pétition or flle an answer and may be heard in oppo- 
sition to the prayer of the pétition." 

No power is vested in the court by the bankrupt act of 1898, nor 
was any power vested in the bankruptcy court by any previous act, 
to compel a creditor to become a petitioner in an involuntary pro- 
ceeding. It was said in Neustadter v. Dry-Goods Go. (D. G.) 96 Fed. 
830, 3 Am. Bankr. K. 98, that: 

'There is no rlght glven to other creditors to come in and talie the conduct 
of the case out of the hands of the original petitioners, and it cannot reason- 
ably be presumed that congress intended to anthorize difCerent creditors to 
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eome In Buccessiyely and retry Issues whieh hâve been dedded, and In that 
way make the pendency of Involuntary cases perpétuai." 

The alleged banknipts cannot be deprived of setting up a défense 
to a new pétition, nor ought they to be barred from contesting the 
right to pétition of new parties. 

It is insisted by counsel for the alleged bankrupts that D. Arm- 
strong & Co., other petitioners herein, are estopped from claiming 
that the transfer to Webster was an act of bankruptcy, because that 
flrm consented to and advised such transfer. I can flnd no évidence 
in the case that would justify holding that the creditors Armstrong 
& Co. hâve not the right to pétition in this proceeding, or that they 
are precluded from so doing. The conversation between Gillette, 
Webster, and Armstrong was to the effect that a sale of the partner- 
ship assets for the sum of $4,000 was advisable. Negotiations were 
then pending or under way to distribute the proceeds of the sale of 
stock of the flrm of Gillette & Prentice to the creditors of the firm by 
paying them 50 cents on the dollar. This was not done. The pro- 
ceeds of the sale of the property, as we hâve seen, were diverted to 
another pnrpose. If, however, any creditors affected thereby, not 
parties to this proceeding, deem themselves entitled to considér- 
ation by virtue of section 59g, they will be given an opportunity to 
enter their appearance and join in the pétition within tiie time here- 
inaft'er limited. 

Upon deposit with the clerk of this court of the sum of $4,000, the 
amount of the préférence obtained by one of the petitioning cred- 
itors, the Bank of Batavia, within 20 days from the entry and serv- 
ice of an order to that effect, an order of adjudication may be en- 
tered herein; otherwise, the proceeding is dismissed. Within such 
time limited, however, any innocent creditor may intervene herein, 
and the matter may then be disposed of in accordance with the pro- 
visions of section 59f of the bankrupt act. 



In re DAMON et al. 

(District Court, W. D. New York. October 22, 1900.) 

No. 1,316. 

Bankeuptct — Fées of Makshal — Sekvice op Papebs Requibed et Rules 
OF Court. 

Where, by a raie o< a fédéral court, service of the pétition and affldavitf 
upon which an order to show cause is based is required to be made to- 
gether with such order, and the marshal makes such service in a bank- 
ruptcy proceeding, he is entitled to charge and receive a reasonable fee 
therefor In addition to hîs fee for the service of the order under Banlvr. 
Act 1898, § 52b, although the pétition cannot be considered a writ within 
the meaning of Rev. St. § 829; and the same fee flxed by such section for 
the service o£ a writ, where it has customarily been chargea and allowed 
by the court, must be regarded as reasonable. 

In Bankruptcy. Keview of question certifled to district judge un- 
der gênerai order 27 and district court rule 23. 

Frederick 0. Bissel, for trustée. 
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HAZEL,: District Judge.: On August 8> 1900, pétition, affid&vits, 
and order to show cause, isaned ont of this court, were served on six 
différent persons by a deputy marshal. The pétition prayed for the 
issuance of an order to show cause why the alleged bankrupts should 
not be enjoined and restrained from in any manner interfering with 
their property. Other persons in the pétition named were directed 
by the order to show cause why they should not be restrained and 
enjoined from paying to the alleged bankrupts money owing to them, 
or delivering to them property in their possession, and owned by the 
bankrupts. Thé order restrains ^uch persons from so doing until the 
return day of the order to show cause. Ail the papers upon which 
the ordçr was granted, including the order to show cause, at the 
time of service were bound together under one cover, and indorsed, 
"Pétition, Affida^its, and Order to Show Cause." The marshal made 
retum of service of the pétition, afildavits, and order to show cause, 
and certifled that on the date of service he delivered to and left a 
true copy thereof with each of the persons served. Thereafter the 
marshal rendered a bill for services in making the service of four 
dollars for each of the parties seryed, being a charge of two dollars 
for the pétition and afiSidavits and two dollars for the order to show 
cause. Objection is made to the charge of the marshal on the 
ground that by section 829, Eev. St. U. S., it is provided that a 
marshal shall be permitted to charge "for service of any warrant, 
attachment, summons, capias or other writ, except exécution, venire 
or a summons or subpœna for witness, two dollars for each person on 
whom service is made"; that because a pétition is not specially men- 
tioned in the statute, and no fee prescribed by law for the service 
thereof, the marshal is not permitted to make a charge theref or. By 
section 52b of the bankruptcy act it is provided that "marshals shall 
respectively receive from the estate where an adjudication in bank- 
ruptcy is'made, • * » for the performance of their service in 
proceedings in bankruptcy, the same fées and account for them in 
the same way as they are entitled to receive for the performance of 
the same or similar service in other cases, in accordance with laws 
now in force or such as may hereafter be enacted flxing the compen- 
sation of marshals." It has always been the practiçe to serve the 
pétition and affldavits with ôrders to show cause in state courts of 
New York (section 610, Code Civ. Proc), and in the fédéral courts 
this practiçe prevails. Indeed, it is the rule lo require service of 
the pétition and afifidavits on which an order to show cause in a 
pending action or proceeding is granted upon the person restrained 
or directed to show cause. Dist. Ct. Rule 57. In such case the order 
is the writ by which an act is required to be done or omitted. A writ 
is defined in Burrill's Law Dictionary to be "a judicial instrument by 
which the court commands some act to be done by the person to whom 
it is directed. * * * It is issued either at the commencement of an 
action or during its progress, directed to a sheriff or other ministerial 
offlcer or to the party intended to be bound by it, and commanding 
some àct therein mentioned to be done at or within a certain time 
specified." Under the old English practiçe, writs were divided into 
original and Judicial writs. The original writ was a mandate of the 
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court, constituting the foundation of the action, and the commence- 
ment of a légal proceeding. It was served upon the person named in 
the writ, and required his appearance in court or the performance 
of some act designated by the writ. Writs that were issued after 
the action was commenced were designated judicial writs, and were 
only issued out of the court in which the action was pending, or 
which issued the original writ. The question naturally arises 
whether a pétition to the court in an action or légal proceeding 
is a writ when served upon the person named in the writ, for which 
a charge may be made for service pursuant to section 829, Eev. 
St. U. S. It cannot be claimed that the service of the pétition and 
afSdavits can be charged for as writs within the provisions of the 
Eevised Statutes or within the définition of the word "writ." In 
the pétition is contained the complaint or information on which the 
writ issues. The pétition and affldavits accompanying the writ are 
served either by direction of the court or judge granting the writ, 
or are required to be sen'ed by customary rules and practice of 
the court. By section 918, Rev. St. U. S., the courts of the United 
States are empowered to make raies and orders directing the return 
of writs and process, and to so regulate the practice of said courts 
as may be fit and necessary for the advancement of justice and the 
prévention of delays in actions and proceedings. The requirement 
that pétition and aiïïdavits be served on the persons proceeded 
against is bénéficiai to ail parties to the proceeding, and tends to 
prevent delays, and to promptly dispose of the subject-matter in 
issue. It was said by Judge Blatchford in The Alice Tainter, 14 
Blatchf. 225, Fed. Cas. No. 196, in a case where the clerk of the 
court made a charge of one dollar for a calendar fee, and for which 
there existed no express statutory provision, that "this payment 
of one dollar to the clerk has always been required. It is not rea- 
sonable that the service should be performed without compensa- 
tion." And the learned judge says, "Long acquiescence by the court 
and the bar go far to establish that the fee is a reasonable one." 
As we hâve seen, no fee is prescribed by law for the service of 
pétition and alfidavits, and yet by the rules of the fédéral courts 
ail process shall be served by the marshal of the district or his 
deputy, or by some other person specially appointed by the court 
for that purpose. Thus it appears that service of the nature per- 
formed by the marshal in this case, and for which the charge in 
dispute is made, is contemplated to be performed by him. The 
service of two distinct papers was necessarily made on each person 
enjoined. The marshal is required to make a return for each service 
made, and, in the absence of an express provision of law, he should 
be permitted to ask and receive a reasonable compensation for the 
services rendered. A fee of two dollars has been received and 
charged in other cases for the service of pétition, and two dollars 
for the order to show cause. Those charges, having always been 
made in accordance with custom and practice of United States 
courts, must, therefore, be regarded as reasonable. The charge for 
the one is fixed by statute, and the other by custom and tacit con- 
currence. This question was so decided in Ee Burnell, 7 Biss. 275, 
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Fed. Cas. No. 2,171; The AUce Tainter, supra; Swancoat v. Rem- 
,8êî^ (0:Ç.) 76 Fed. 950; 6 Op. Attys. Gen. 59. In Re Hellmar, 4 
ga%. i63, Fed. Cas. ïîd. I8,â42, it -was held that the order and pé- 
tition congtitute but one writ or process, and therefore but one 
charge may be made; but,I am inclined to the reasonableness of 
the additional chargé of two dollars for the service of the pétition, 
including the af&davits, oh each person necessarily served. So or- 
dered. 



In re TYLBR. 
(District Court, W. D, New ïork. September 20, 1900.) 

BANKRtrFTCT — TiTLB OF TBtTSTBB TO BanKEUPT'S PeOPBRTY — RecBIVEH DP 

State Coubt. 

Code Olv. Proc. N. Y- i 2468, provides that the property of a judgment 
debtor vests In a reeelver appolnted In supplemental proceedings, who bas 
dnly quallfied, from the tlme of flUng the order appointing him, subject to 
the exception that, "(2) where the judgment debtor at the time the order 
is flled résides In another county In the state, his Personal property is 
vested In the receiver only from the tlme when a copy of the order, 
certlfled by the clérk in whose office It Is recorded, Is filed wlth the clerk 
of the county In whlch he résides." ffeîd, that under such provision a 
recèlver appolnted In a county other than that In whlch the Judgment 
debtor at fte time reslded, and a copy of whose appolntment had not been 
flled in the county of the debtor's résidence at the tlme the latter was 
adjudged a bankrupt, had acqulred no tltle or claim to the personal prop- 
erty of the debtor as agalnst the trustée In bankruptcy. 

In Bankruptcy. 

Frank L. Barnet, for bankrupt. 
Henry W. Hall, for respondent. 

HAZEL, District Judge. This is a motion to continue an order 
restraining Edward A. Woodward, as receiver of the property of 
Georgia 0. Tyler, the bankrupt herein, Alfred Perrez, and Henry W. 
Hall, his attorney, from selling or disposing of any property or 
effects of said bankrupt, pr in any way interfering with the same. 
Judgment was recovered against the bankrupt in the county of Mon- 
roe, N. Y., on the 19th day of June, 1899, and, exécution being re- 
turned unsatîsfied, was foUowed by the appointment of a référée in 
proceedings stipplementary to exécution. The judgment debtor was 
examined before the référée from time to time, and when the action 
was instituted, and during the time of such examination, was a rési- 
dent of Monroe county, N. Y. On August 13, 1900, a receiver of ail 
the Personal property of the judgment debtor was appolnted by the 
county judge of Monroe county. The order of appointment was duly 
served on the judgment debtor. The receiver qualifled, and entered 
upon the discharge of the duties of his offiice, and took into his pos- 
session certain personal property belonging to the judgment debtor, 
the bankrupt herein. Subsequently, and on the 27th day of August, 
1900, the judgment debtor was adjudicated a bankrupt, and at the 
time of such adjudication, and for six months prior thereto, the judg- 
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ment debtor was a résident of the coimty of Erie, N. Y. By section 
2468 of the New York Code of Civil Procédure it is provided that: 

"The property of a judgment debtor is vested in a recelver, who bas duly 
qualified, from the tlme of filing the order appointing him; * » * subject 
to the following exceptions: (2) Where the judgment debtor at the time the 
order is flled, résides In another eounty in the state, his personal property is 
vested in the receiver only from the time when a copy of the order certilied 
by the clerk in whose office it is recorded, Is flled with the clerk of the eounty 
where he résides." 

The question now is whether the personal property of the judg- 
ment debtor is vested in the receiver, who has qualified, although 
no certified copy of the order of appointment was flled in the office 
of the clerk of the eounty where the défendant resided; or, such or- 
der not having been flled, should not the personal property now in 
the possession of the receiver be delivered to the trustée hereafter 
to be appointed herein, to be administered by him as a part of the 
assets of the bankrupt's estate? It was admitted on the argument 
that the plaintiff in the action knew of the change of résidence of 
the défendant from Monroe eounty to Erie eounty, N. Y., and it does 
not appear, nor is it claimed, that a certified copy of the order ap- 
pointing the receiver was flled in Erie eounty, where the judgment 
debtor resided at the time of the appointment; nor does it appear 
where the personal property was situated at the time it came into 
the possession of the receiver. Fédéral courts are reluctant to in- 
terfère with the discharge of the duties of a receiver appointed by 
a state court. It was held recently that "a fédéral court will nei- 
ther interfère with property in the lawful custody of a state court, 
nor tolerate interférence by a state court with property in its cus- 
tody." In re Russell, 41 C. U A. 323, 101 Fed. 249. But the prop- 
erty to be in the lawful custody of the receiver must be vested in 
him, as provided by law; and in the case at bar it vested in him 
only from the time when a copy of the order, certified by the clerk" 
in whose office it was recorded, is flled in the eounty where the judg- 
ment debtor résides. A strict construction of this provision of the 
statute gives to the receiver no right of possession to the personal 
proper-fy of the bankrupt. The object of the statute obviously was 
to give notice of the rights of the receiver of the property to the 
judgment debtor that the receiver had a lien thereon, and that the 
property of the judgment debtor located in the eounty where he ré- 
sides vested in him. It was not enough to file the notice of the ap- 
pointment of the receiver with the clerk of the eounty where the 
judgment was entered. Title does not vest in the receiver until a 
certified copy of the order is filed with the clerk where the judg- 
ment debtor résides. Mcoll v. Spowers, 105 N". Y. 1, 11 N. E. 138- 
Staats V. Wemple, 2 How. Prac. (N. S.) 161. No action can be main- 
tained to acquire possession of the debtor's property before the or- 
der of appointment as receiver is flled in the proper clerk's office, 
not only in the eounty where the judgment is recovered, but also 
in the eounty where the judgment debtor résides. It was so held 
in Kimball v. Burrill, 14 N. Y. St. Eep. 536. I think failure to file 
the order as required by subdivision 2, § 2468, of the Code of Civil 
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Procedupe of the State of New York, is fatal j that the receiver lias 
no iclaim tQ tliie property against the claim of the trustée in bank- 
ruptcy, and wàs not vested with title to the property of the bank- 
rupt prior to the adjudication in bankruptcy. It foUows, therefore, 
that the order heretofore granted restraining and enjoining the re- 
ceiver of the property of the bankrupt f rom disposing or selling said 
property or interiering therewith must be coutinued. An order may 
be entered accordingly. 



In re OSBOKN. 

(District Court, W. D. New York. Auguat 27, 1900.) 

No. 2,016, 

1. Banertjptct — Exemptions— Tools of Mechanio. 

A baker Is a meelianic, wlthla the meanlng of the exemption laws, and 
where the state statute (Code Ôiv. Proc. N. Y. §§ 1390, 1391) exempts 
"tools and Implements of a mechanlc neeessary to the carrying on of his 
trade, not exceedlng in value $25," and in addition "worlîing tools, * * * 
not exceedlng in value $250," a bankrupt baker is entitled to claim as ex- 
empt the tools and implements of his trade to the value of $275. 

2. Samb— Waivkr ov Exemption. 

The tools and implements of à .baker were seized and sold on exécution 
by a judgment créditer, who bought them in. The debtor was subse- 
quently adjudicated a bankrupt, and thé judgment créditer, whose judg- 
ment was only In part satisfled, surrendered the property so purchased, 
as a préférence, to the trustée, and proved the entire judgment as a debt 
against the estate. Held, that the fallure to claim his exemption as against 
the exécution was not a waiver by the bankrupt of his rlght as against 
the gênerai credltors, and that on the restoration of the property to his 
estate he was entitled to claim his statutory exemption therein under the 
bankruptcy act 

In Bankruptcy. 

Horace McGuire, Jr., for trustée. 
Abraham BenediCt, for bankrupt. 

HAZEL, District Judge. This is a review of an order made by 
Quincy Van Voorhis, Esq., deciding that certain property claimed 
by the bankrupt to be exempt is not exempt property, but is a part 
of the assets of the estate, and belongs to the trustée as such. The 
questions raised by the rulings of the référée are certifled to the 
district judge for his opinion thereon. It appears that the prop- 
erty, tools, and implements of a baker, claimed as exempt, vv^ith other 
property then owned by the bankrupt, were sold by the sheriff by 
virtue of an exécution issued to him upon a judgment recovered in 
the suprême court of the state of New York by Mary S. Osborn 
against the bankrupt. The plaintiff in that action became the pur 
chaser at suct sale, and the property was then and there delivered to 
her by the sheriff. The bankrupt made no claim that the property 
was exempt, made no objection to the sale, nor to the delivery of tte 
property to the purchaser. Thereafter the défendant in that action 
was adjudicated a bankrupt in an involuntary proceeding. At the 
flrst creditors' meeting objection was made to proof of Mary S. 
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Osborn's debt upon thé ground that, by reason of tbe judgment and 
exécution sale, she Iiad obtained a préférence. Thereupon the judg- 
ment créditer proved for tlie full amount of lier debt, otfering to sur- 
render to tbe trustée, when appoiuted, ail the property purcliased 
by ber at tbe exécution sale, or to pay the value of such of it as 
could not be surrendered to the trustée. After the appointaient of 
the trustée, she did surrender to him ail of the property which the 
bankrupt now claims to be exempt. The référée has decided that 
the bankrupt is not entitled to any of the property, so sold on exé- 
cution, as exempt property, and holds that the plaintifl in the action 
acquired a valid title under the sheriff's sale as between herself and 
the bankrupt, and the property is still hers, unless it belongs to 
the trustée; that the bankrupt has no longer any claim upon it, and 
that the bankrupt act only invalidâtes a sheriff's sale in the interest 
of the gênerai creditors of the bankrupt; it does not invalidate it as 
to the bankrupt himself; that it is at least doubtful whether any 
of the varions articles of property in question would corne within 
the description of "tools and implements of a mechanic," or "work- 
ing tools," within the meaning of sections 1390, 1391, Code Oiv. 
Proc. N. Y. I cannot agrée with the décision of the référée. 

The commonly accepted définition of a mechanic is "any skilled 
worker with tools; one who has learned a trade." The conduct of 
the business of baking requires skill and expérience in that trade, 
and nécessitâtes the use of implements and working tools. Imple- 
ments and tools of the value of $275, necessary to enable him to 
carry on his trade, are exempt. In re Peterson (D. C.) 95 Fed. 417, 
2 Am. Bankr. K. 630. 

By section 6 of the bankruptcy act it is provided that the bank- 
rupt may hâve "the exemptions which are prescribed by the state 
laws." The bankrupt, being a householder, is entitled, under subdi- 
vision 6, § 1390, Code Civ. Proc. N. Y., to "tools and implements 
of a mechanic necessary to the carrying on of his trade, not exceed- 
ing in value twenty-flve dollars"; and, under section 1391, he is en- 
titled, in addition to the foregoing, to "working tools, ♦ ♦ * not 
exceeding in value two hundred and flfty dollars." By section 7, 
subd. 8, the bankrupt may make claim for such exemptions as he 
may be entitled to; and by section 47a, subd. 11, it is the duty of 
the trustée to "set apart the bankrupt's exemptions, and report the 
items and estimated value thereof to the court as soon as praeticable 
after his appointment." In re Hopkins, 1 Am. Bankr. R. 214; In 
re Friedrich, 40 C C. A. 378, 100 Fed. 284, 3 Am. Bankr. R. 801; 
In re Hill (D. C.) 96 Fed. 185, 2 Am. Bankr. R. 798. The exemption 
claimed by the bankrupt, and the value placed thereon, is not bind- 
ing upon the trustée. The provisions of the bankruptcy act make 
it the duty of trustées of bankrupt estâtes to guard and protect the 
interests of creditors in this regard. The bankrupt may make his 
claim for exemptions, but the trustée will set apart and estimate 
the value. Moreover, by section 70b, ail real and personal property 
belonging to bankrupt estâtes shall be appraised by three disinter- 
ested appraisers, and, if any dispute arises between the trustée and 
the bankrupt or others interested in the distribution of the bank- 
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rupt estate as to such exemptions, it is th.e duty (section 2, subd. 11) 
of couîts of bankruptcy to détermine ail claims thereto. 

So it will be seen that tbe undervaluation by the bankrupt in hia 
amended scKedule of exemptions is properly safeguarded by tbe fore- 
going provlsionô bf the bankrupt act. It is held that a practical 
method for the détermination of disputes arising from valuation of 
property claiined to be exempt is to order the property in question 
sold, and the trustée to set apart to the bankrupt the proceeds to 
the extent of the amount allowed as exemption by the state laws. 
In re Lynch (D. 0.) 101 Fed. 579, 4 Am. Bankr. E. 263 (Aug., 1900, 
advance sheets). See, also, In re Kichard (D. C.) 94 Fed. 633, 2 Am. 
Bankr. R. 506, 

The question whether the bankrupt bas waived his right to the 
exemption by reason of the judgment recovered against him, and 
the sale on exécution without protest or claim of exemption made, 
must, I think, be treated as arising after the attorney for the peti- 
tioning creditors objeeted tô Mrs. Osbom proving her claim, on the 
ground that &he had obtained a préférence. Upon the surrender of 
the préférence obtained by Mary S. Osborn, in order that her claim 
might be provéd under section 57, ail proceedings taken under her 
judgment became nuU and void. The property vested immediately 
in the trustée, and therefore became subject to ail claims for ex- 
emptions affOrded him by the bankruptcy act. It was held in Ee Mar- 
tin, 13 N. B. R. 397, Fed. Cas. No. 9,152, that a bankrupt's house- 
hold furniture and other necessary articles sold on exécution prior 
to the beginning of proceedings in bankruptcy are exempt, and he is 
entitled to them. In Ee Poleman, 9 K B. E. 376, Fed. Cas. No. 
11,247, it was held that a bankrupt's waiver of his homestead rights 
in favor of a particular creditor does not confer on his gênerai cred- 
itors any spécial rights or operate in their favor. In Grow v. Bal- 
lard, 2 N. B. R 69, Fed. Cas. No. 5,848, it was held that, "where prop- 
erty of the insolvent is assigned with fraudulent préférences, in an 
action brought by the assignée to recover the property the value of 
property exempt from exécution niiist be deducted, and the judg- 
ment entered up foi* the remainder." I am of the opinion that the 
waiver in favor of the bankrupt's mother, plaintiff in the action, 
cannot be made to inure to the beneflt of the gênerai creditor. A 
debtor may waive his exemption jn favor of one creditor, and in- 
fiist upon it as against another. In re Camp (D, C.) 91 Fed. 745, 

1 Am. Bankr. R. 177; In re Hopkins, supra. Compare In re Bragg, 

2 Nat. Bankr. N. 82. 

I hâve examined the authorities cited by counsel for the trustée, 
but they hâve référence to the debtor's waiver of his exemptions as 
between the purchaser on sale under exécution and the debtor, if 
he stands by and does not protest and claim his exemption. This 
is undoubtedly the law. But, as we haye seen, the debtor may waive 
his exemption in favor of one creditor, and insist upon it as against 
another. In the view the court takes of the question presented, 
the décision of the référée is reversed. The trustée is required to 
estimate the value, and set apart to the bankrupt as exempt articles 
consisting of working tools not exceeding in value $275. 
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In re LOCKS. 
(District Court, W. D. New York. July 20, 1900.) 

BaNKBUPTCT— DiSCHARGÏÏ— CONCBALMENT OF ASSETS. 

A bankrupt had become Insolvent several years before the passage of 
Bankr. Act 1898, and his stock of merchandise had been sold under a 
Judgment eonfessed by him in favor of a créditer, and purchased by such 
créditer. For a number of years th& bankrupt conducted the business as 
agent for the purehaser, recelving a salary, after whleh the stock was 
transferred to his wife, who gave notes therefor secured by a mortgage 
on her separate property. At the time of the filing of the pétition in 
bankruptey a large part of such indebtedness had been paid, presumably 
from the proceeds of the business, which was conducted by the bankrupt 
as agent for his wife. ffeW, that such facts were insnfflcient to warrant 
the refusai of a discharge on the ground that the bankrupt was guilty 
of a coneealment of property In failing to schedule the stock of goods as 
his property, where no suit had been Instltuted by his credltors or by 
the trustée to impeach the wife's tltle, and there -was not sufflclent évi- 
dence of fraud to justify the court in directing the trustée to commence 
such a suit. 

In Bankruptey. On application for discharge. 

"W. F. Bishop, for bankrupt. 

John B. Stanchfleld, for creditors E. A. Dunham & Co. 

HAZEL, District Judge. The confirmation of the report of the 
référée finding in favor of the discharge of the bankrupt is opposed 
on the ground of various fraudulent transactions in référence to dis- 
position of his property. It appears that in 1893 the bankrupt 
was engaged in the business of buying and selling clothing at retail 
and conducting a men's furnishing store, selling both for cash and 
on crédit. In August, 1893, his stock of goods and merchandise 
was seized by the sheriff of Schuyler county and sold upon an exécu- 
tion issued against the bankrupt in favor of one H. Kosenberg, to 
whom the bankrupt had eonfessed judgment, and upon a chattel 
mortgage given by the bankrupt to William H. Wait. The judg- 
ment in favor of Rosenberg was for about |520, and the mortgage to 
Wait was for about $1,500. The inventory of the goods by the 
sheriff shows them to be worth |3,000. On sale the stock of goods 
and merchandise was purchased by Rosenberg and Wait for the 
aggregate amount of their two claims. After this sale had been 
consummated, the bankrupt continued to carry on the business 
as agent for Wait and Rosenberg. They continued for three 
months, until the amount of the Wait claim was paid. Thereafter 
the business was conducted in the name of H. Rosenberg, the bank- 
rupt continuing to act as agent or manager. The stock was in- 
creased, and the bankrupt continued in the employ of Rosenberg 
at a salary of |10 per week for about âve years, when the stock 
in trade was transferred to the wife of the bankrupt for the sum 
of |3,300, for which she gave her notes secured by mortgage upon 
certain real estate in the village of Watkins, N. Y., the title to 
which was in her. Two thousand dollars has since been paid upon 
the notes secured by the mortgage. Thèse transactions and the at- 
tending circumstances are said by the objecting creditor to hâve 
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been transactions in frand of the créditons of the banknipt, and there- 
fore the pétition of the bankrupt to be discharged should be denied, 
and the trustée of the bankrapt directed to take proceedings to ob- 
tain possession of the property. It is urged that the wife of the 
bankrupt had no money of her own at the time of the sale to her; 
that the bankrupt was in continuons possession of the business and 
stock in trade sincè the time of his failure in Augnst, 1893, and con- 
tinued in possession after the purchase of the business by his wife; 
that the accumulations of the business, which at the time of the ad- 
judication of the bankrupt amounted to about $9,000, are the ac- 
cumulations and property of the bankrupt; that his failure to ac- 
count therefor in his schedule of assets is concealment within the 
meaning of the bankruptcy act; and that the property found in his 
possession, to wit, the stock in trade purchased by the wife, should 
be administered as part of the Ijankrupt's estate. I hâve carefully 
examined the testimony for the purpose of ascertaining if the con- 
tention of the objecting créditer is maintainable. The acts claimed 
to be fraudulent were committed by the bankrupt in 1893, and con- 
tinuously thereafter to the time of the filing of his pétition for ad- 
judication; that is to say, the bankrupt continued to carry on the 
business as agent for the judgment creditor Eosenberg, and there- 
after for his wife. There is no testimony which in any manner in- 
dicates that the sherifl's sale to Eosenberg and Wait was pursuant 
tb any fraudulent intent. The property was seized by the sherift 
by Virtue of an exécution in the action, and was sold in accordance 
with law, giving to other Creditoi^s the right to bid upon the prop- 
erty, and thus protect their interests. In the absence of purchasers 
or biddéfs, the property was Md in and purchased by the judgment 
creditor and the mortgagee to protect their claims at a fair valua- 
tion. It cannot be successf ully urged that the judgment conf essed by 
the bankrapt and the Chattel mortgage to Wait were préférences 
within the meaning of section 3, subdivision 3, of the bankruptcy 
act. At that time the debtor was in failing circumstances, and it 
was lawful for him to confess judgment to a creditor, or to prefer 
a creditor by assignment, or to transfer to him property for a con- 
sidération, notwithstanding other creditors were unsecured or un- 
paid, The limitations or restrictions placed on a debtor by sec- 
tion 14, subsec. 2, of the bankruptcy act must be in contemplation of 
bankruptcy, and not mère insolvency. Buckingham v. McLean, 13 
How. 151, 14 L. Ed. 91; In re Goldschmidt, 3 Ben. 379, Fed. Cas. 
No. 5,520; In re Freeiùan, 4 Ben. 245, Fed. Cas. No. 5,082; In re 
Holz, 1 Nat. Bankr. N. 204; In re Statk, 1 Am. Bankr. B. 180. It 
appears from an examination of the testimony of the bankrupt that 
varions of his acts in regard to the inanagement of the affairs of 
the business conducted by him as agent may be viewed with sus- 
picion, and his cautions' utterances on thé witness stand indicate a 
desirjB tô conoeal his business methods. The transfer of Eosenberg 
to thé' FÎfe of the bankrupt may also be viewed with some degree 
of suspicion. Fraud may very properly be proved by circumstantial 
évidence and the inferences legitimàtely deduced therefrom. Still 
it must be borne in mind that the défendant is entitled to judi- 
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cial considération of the proofs, and to the application of the ruie that 
the presumptions of the law are in favor of the innocence of the per- 
son accused. Morris v. Talcott, 96 N. Y. 100-107. During the time 
that the business was carried on by Rosenberg the bankrupt waa 
examined in supplementary proceedings, and in 1894 a receiver of 
his property was appointed. It also appears from the testimony that 
the wife of the bankrupt had about seven or eight hundred dollars 
when she married the bankrupt, and "when he was a member of 
Locks Bros, he gave to her money, and she would save it." Money 
so saved was her separate property, to use as she saw fit. The wife 
gave ,her notes secured by mortgage upon her real estate in pay- 
ment for the stock in trade, and $2,000 was thereafter paid to apply 
thereon. There is no testimony from which it can be inferred that 
the real estate mortgaged to secure the notes given by the wife in 
payment on stock and merchandise was the real estate of the bank- 
rupt, or that he had contributed any money towards the purchase 
price. The amount paid to apply ou the notes was obtained, very 
likely, from the profits of the business; but, as the business be- 
longed to the wife, she had a right to use the profits of the business 
as she saw fit. 

The cases of Knapp v. Smith, 27 K Y. 277, and, to the same effect, 
Buckley v. Wells, 33 N. Y. 518, cited by counsel, strengthen the po- 
sition of the bankrupt. In the case flrst cited a well-known doc- 
trine is laid down that "a married woman may acquire title to real 
and Personal property by buying the same upon crédit, and no inter- 
est therein would pass to her husband. If the vendor will take the 
risk of payment, the transfer was perfect. Having thus obtained 
property, she could manage it by the agency of her husband, and 
hold the profits and increase to her separate estate." The two 
houses and lots purchased by the wife of the bankrupt were pur- 
chased with her separate estate; the money that was paid down 
was her separate property; and it appears that flOO was obtained 
from a brother, $95 she had saved, and that a purchase-money mort- 
gage was given to secure the balance. 

The créditer had the right, bef ore the enactment of the bankruptcy 
law, in an équitable action within the statutory limitation, to im- 
peach the conveyance of the real estate to the wife, as he also had 
the right to test the validity of the judgment confessed to Rosenberg, 
and the transfer five years thereafter of the business and stock in 
trade to the wife of the debtor. It was held under the act of 1867, 
and it is so held now (section 70, subsec. 4, Bankr. Act), that it be- 
comes the duty of the trustée, should he flnd any property which 
bas been fraudulently transferred by the bankrupt prior to four 
months from the flling the pétition in bankruptcy, and within the 
time during which an action may be brought by the statute of lim- 
itations, to hâve such transfer set aside. In that case the property 
does not vest in the trustée until there has been an adjudication 
setting aside the transfer. Cookingham v. Ferguson, 8 Blatchf. 488, 
Fed. Cas. No. 3,182; Knowlton v. Moseley, 105 Mass. 136; Brad- 
shaw V. Klein, 2 Biss. 20, Fed. Cas. No. 1,790; In re Grahs, 1 Am. 
Bankr. R. 465. In this case I am entirely unable to discover any 
104F.-50 



786 104 FEDERAL EEPORTER. 

facta that -would warrant making a direction of this character to 
tlie trustée. It is well sèttled that the burden of j)roving that a 
bankrupt had knowingly concealed or fraudulently transferred prop- 
erty is on the objecting creditor. In re Hill, Fed. Cas. No. 6,482; 
In re Herdic (D. C.) 1 Fed- 242. I hâve examined In re Welch (D. 
C.) 100 Fed. 65. In that case the bankrupt was in control and man- 
agement of a retail business, which he alleged wa^ the property of 
his wife, but it appeared that he had transferred the building and 
stock in trade to his wife at a time when he was threatened with 
the enforcement of a large judgment against him, and that the wife 
had no money at the time. Nor do I flnd In re Smith (D. C.) 100 
Fed. 795, a case in point. In that case the debtor mortgaged his 
stock in trade to a relative. The mortgage was immediately fore- 
closed, and the goods bid in by a stranger, who transferred his bid 
to a friend of the debtor, and the latter ostensibly sold the property 
to the debtor's wife. The purchaser handed the purchase money to 
the wife, and she to the ofificer making the sale. Both of thèse cases 
were plainly fraudulent. 

An examination of the other questions presented in opposition to 
the discharge of the bankrupt shows that there are not sufflcient rea- 
sons for withholding the bankrupt's discharge. The report of the 
référée is conflrmed, and an order may be entered accordingly. 



In re PETER PAUL BOOK CO. 

œistrlct Court, W. D. New York. August 10, 1900.) 

Bankruptcy— Allowancb of Compeksation to Assignée. 

Under Bankr. Act 1898, § 64b, subd. 1, no allowance can be made by a 
court or bankruptcy to an assignée under a gênerai assignaient for serv- 
ices rendered as custodlan o£ the property prlor to the flUng of a pétition 
in bankruptcy against the assigner, even though such services appear to 
bave been for the beneflt of the gênerai Credltors, and the nile Is the same 
although the bankrupt Is a corporation which could not, under the act, 
hâve flled a pétition In voluntary bankruptcy; but under such section the 
court may make a reasonable allowance to the assignée for services ren- 
dered and disbursements made in preservlng the estate subséquent to the 
flling of the pétition. 

In Bankruptcy. 

Loran L. Lewis, Jr., for trustée. 
Thomas E. Shields, in pro. per. 

HAZEL, District Judge. This is a review of an order made by 
Référée Hotchkiss allowing Thomas E. Shields, the gênerai assignée 
of the bankrupt under the New York statute, the sum of five dol- 
lars per ijay for his services as custodian, from the flling of the 
pétition hérein, in addition to certain disbursements. The gênerai 
assignment of the Peter Paul Book Company to Shields was made 
on November 27, 1899. The pétition in involuntary bankruptcy 
herein was flled on December 18, 1899. The corporation was ad- 
judged a bankrupt on February 8, 1900. The trustée qualifled and 
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took possession of the estate on February 20, 1900. The questions 
raised by the rulings of the référée are certified to tbe district judge 
for his opinion thereon. 

The question of an allowance for services as an assignée, rendered 
in Toluntary assignaient, was frequently before the courts in bank- 
ruptcy under the aet of 1867, and almost universally it was held 
that an allowance to an assignée shonld be refused. Assignées, it 
was said, took the assignment subject to the contingency of its 
being avoided by creditors. In Ee Stubbs, 4 N. B. R. 476, Fed. 
Cas. No. 13,557, both compensation and expenses were refused to 
a voluntary assignée. In Burkholder v. Stump, 4 N. B. E. 597, Fed. 
Cas. No. 2,165, it was held that "the allowance to a voluntary as- 
signée of His charges and expenses ought to be refused where it could 
not be so guarded as to prevent the injurions duplication of charges." 
In Re Lains, 16 N. B. B. 168, Fed. Cas. No. 7,989, and in McDonald 
v. Moore, 15i N. B. E. 26, Fed. Cas. No. 8,763, the disbursements only 
were allowed. Under the présent act, in Ee Pauly, 2 Am. Bankr. 
E. 336, compensation as custodian and disbursements were allowed. 
The rule has been established in former cases, and no doubt it is 
the law now, that, where an assignment made under the state law 
was executed with an intent to defraud creditors, the assignée stands 
in the position of particeps criminis, and no allowance for either dis- 
bursements or services will be allowed. The Peter Paul Book Com- 
pany, corporation, by its act of gênerai assignment for the beneflt of 
its creditors committed an act of bankruptcy (section 3a, subsec. 4), 
for which it was adjudicated an in voluntary bankrupt on the pétition 
of creditors. Under the act of 1867, any business corporation might 
become a voluntary bankrupt. The right to become a voluntary 
bankrupt under the act of 1898 is expressly denied a corporation by 
the language of the bankruptcy act itself. It is contended by coun- 
sel for the assignée that the debtor was precluded from becoming 
a voluntary bankrupt; that under such circumstances the exécution 
of a gênerai assignment for the beneflt of creditors would not be 
analogous to the Gutwillig Case, 34 C. C. A. 377, 92 Fed. 337; that 
it is clearly distinguishable from a case where the assignor is an 
individual, who may become a voluntary bankrupt, and therefore 
compensation should be allowed in this proceeding to the assignée 
as such. To so hold would be an invitation to insolvent corpora- 
tions to make gênerai assignments for the beneflt of creditors in 
order to obtain allowances for favorite assignées, resulting in the 
duplication of charges. This has always been guarded against. It 
is the duty of persons seeking relief in the bankruptcy court to pro- 
ceed in the least expensive way to obtain the benefits of the act. 
The Gutwillig Case, supra, lays down the doctrine that "a gênerai 
assignment for the beneflt of creditors is void as against the trustée 
appointed in the subséquent bankruptcy proceeding, or as against 
the creditors of such debtor," and that "such an assignment or dis- 
position of property is in fraud of creditors, who hâve the right to 
invoke the protection of the bankruptcy act." And it is declared 
to be "a gênerai principle of bankruptcy laws not only to admin- 
ister the assets of insolvent debtors on the basis of equàlity, but to 



788 104 FEDERAL REPOP.TER. 

seciire tbat resuit by giving to the creditors, and not to the debtor, 
thé eelection of the person to be intrusted with the administratioa." 

Tlie question of compensation to a person for services whicli 
tended to préserve tbe assigned property, and vcMch. services were 
rendered for the benefit of gênerai creditors, in the ligbt of the 
controlling décision holding gênerai assignments to be void, is im- 
portant. Section 3, subsec. 5, points out a simple and none the 
less effective way in -which a person may make his insolvency known. 
A "person," by section 1, subsec. 19, is deflned to include a corpora- 
tion. It may be done by "admitting in writing his inability to pay 
his debts, and his willingness to be adjudged a bankrupt on that 
ground." In re Marine Machine & Conveyor Co. (D. C.) 91 Fed. 630, 
1 Am. Bankr, E. 421; In re Bâtes Machine Ck). (D. C.) 91 Fed. 625, 
1 Am. Bankr. E. 129. Compare In re Empire Metallic Bedstead Co. 
(D. C.) 95 Fed. 957, 2 Am. Bankr. E. 329. Such an admission by the 
président of the corporation, with the consent of the directors, 
doubtless would hâve speedily resulted in creditors flling an invol- 
imtary pétition in the bankruptcy court, and at the same time in 
an application being made to take charge of and hold the property 
of the àlleged bankrupt prior to adjudication, and pending a hear- 
ing on the pétition. The petitioners making the application are re- 
quired to give a bond with sureties, and by section 2, subsec. 3, of 
the bankruptcy act it is provided that receivers may be appointed 
to take charge of the property of the bankrupt after the filing of the 
pétition, and until it is dismissed or the trustée has qualified. By 
section 2, subsec. 5, the court may authorize the business of the 
bankrupt to be conduoted for limited periods by receivers, if neces- 
sary in the best interests of the estate. Had this course prevailed 
in the case at bar, the entire proceeding from the beginning would 
hâve been under the supervision of the bankruptcy court, and the 
législative intent in regard to the administration of bankrupts' es- 
tâtes would then hâve been complied with. tt manifestly was the 
intent of congress that the bankrupt's property should be adminis- 
tered in the courts of bankruptcy, and in the manner indicated by 
the act. 

There is no authority in law for granting this allowance. Sec- 
tion 64b, subsec. 1, expressly prohibits it. In re Giblom, 2 Nat. 
Bankr. N. 60. The conclusion reached is that an allowance to an 
assignée under a gênerai assignment for services rendered as cus- 
todian of the property prior to flling the pétition in bankruptcy, 
even though it hâve the appearance of being rendered for the benefit 
of the gênerai créditer, is pot permitted by the bankruptcy act, and 
ought not be allowed, The bankruptcy court, however, is author- 
ized to make an allowance for services rendered in preserving the 
estate subséquent to flling the pétition. Section 64b, subd. 1. The 
référée has deemed it proper to make such an allowance. The 
amount allowed by him is $5 per day, or |320, and |135 for disburse- 
ments. The assignée had possession of the property from the time 
of filing the assignment to the time of accounting to the trustée 
in bankruptcy. Tlie business of stationer and book publisher went 
on uninterruptedly, and at a profit. The assets are |18,000, and 
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the liabîlities Ç35,000. The allowance of the référée ia for 64 days, 
from the time of flling the pétition in bankruptcy. The allowance is 
conârmed, in addition to |135 disbursements, and an order may be 
entered accordingly. 



In re BRYANT. 

(District Court, E. D. Tennessee, S. D. Jnne 12, 1900.) 

Bankeuftcy — Objectiokb to Discharge — Fraddulent Concbalmbnt op 
Pkopertt. 

Objections to the discharge of a banlirupt, on the grounds that he had 
knowingly and fraudulently concealed property from his trustée, and had 
made a false oath in relation to the banliruptoy proceedings, were based 
on the facts that he omitted from the schedules, to which he made oath, 
a wateh and chain, a desk, and an interest in the business of a partnership. 
The évidence showed that the wateh and chaln, which were of small 
value, were omitted by advice of his attorney, and they were wom by the 
bankrupt during ail the proceedings, with no attempt at concealment; that 
the desk the bankrupt had verbally given to another some years before 
the bankruptcy proceedings, and it was in the possession of the donee; 
that the Interest in the firm was purchased by the father of the bank- 
rupt's wife with his own money, and given to her, although the bankrupt 
had exercised some control over the business. Held, that such évidence 
was insufflcient to sustain the burden which rested upon the objecting 
créditer to prove by a fair prépondérance of the évidence the acts of fraud 
and bad faith charged, in order to debar the bankrupt, under Bankr. Act 
1898, § 14b, from the right to a discharge. 

In Bankruptcy. On exceptions to report of a référée recommend- 
ing the granting of a discharge to the bankrupt. 

Report of D. L. Grayson, Référée: 

In the Matter of the Spécifications of Objection to Discharge Filod by Bank of 

Oharleston. 

To the Hon. C. D. Clark: The undersigned, to whom was referred the spéci- 
fications of objection to the discharge of the said bankrupt, W. M. Bryant, 
and the évidence upon which the same are based, for a report thereon as to 
whether or uot the discharge should be granted. In accordance with the raie 
of this court promulgated in such cases, herewith submits the foUowlng (said 
objections being five in number, being considered in the order in which filed): 

(1) Concealment of Property. Section 14b, par. 1, of the bankruptcy act, 
makes the commission of an offense which is punishable by imprisonment un- 
der tlie statute a ground of objection to discharge. Thèse offenses are defined 
in section 29, and the flrst ground of objection to this discharge is predicated 
upon the language of section 29b, par. 1, which makes it an offense to know- 
ingly and fraudulently conceal, while a bankrupt, or after his discharge, from 
his trustée, any of the property belonging to his estate in bankruptcy. As a 
basis for this objection it is alleged that Bryant knowingly and fraudulently 
concealed, while a bankrupt, a gold wateh, of the value of $15; a gold wateh 
chain, of the value of $3; a desk, of the value of S15; and an interest in the 
partnership firm of Hall Bros., of the value of $500. On the 2d day of May 
last the référée filed an opinion in this case upon a motion made by the same 
créditer opposing the granting of the discharge herein, for an order requiring 
the bankrupt to schedule this property as a part of his assets, and to deliver 
possession thereof to his trustée. This motion, exeept as to wateh and chain, 
was deelined, for the reasons set out in said opinion, and an appeal prayed 
and granted to your honor for a review of said order of the référée. This flrst 
spécification of objection, while it necessarily involves the same subject-matter 
as the order made by the référée and appealed from, présents it, however, in 
a différent form (i. e. as a statutory ground of objection to discharge), and in 
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the Identlcal -worda of the statute constltutlag the offense of fraudulent con- 
cealment of assets, thereby Involving a construction and Interprétation of said 
statute (section 29h) wlth respect to Its application to and bearing upon tlie 
présent case, "ffàt tiils reason tlie spécial master bas overruled the objection 
made by said Bank of Cliarleston to his jurlsdiction to act upon the spécifica- 
tions of objection hereln filed in any aspect, to wliich it excepta. The master 
deems it unnecessary to review in détail the facts upon which this objection 
Is based, since they are referred to at some length in the opinion heretofore 
filed, and it would subserve no useful purpose to repeat them hère. It is 
sufflclent to say that, to make a person guilty of the offense defined in this 
section and paragraph, this alleged concealment must hâve been both know- 
Ingly and fraudulently, and not knowingly or fraudulently. It îs further held 
by the authoritles that the concealment must hâve been willful and intentional, 
as well as knowing and fraudulent. In re Crenshaw (D. C.) 95 Fed. 632; 
In re wetmore (D. G) 99 Fed. 708. In the présent case I am of ■ opinion that 
the facts do not justify the conclitsion that the alleged concealment was either 
fraudulent or willful, assumlng It to hâve been kno-wlngly made. The watch 
and chain In question, which hâve been together valued by the appraisers at 
$7.50, were worn by the bankinipt opeuly upon his person at ail of the various 
examlnations and hearings had by the référée in his casé, and the attention 
of counsel for objeetlng bank was flrst drawn to the existence of said watch 
and chain, aecording to his ovm admission, by noticlng the bankrupt take 
the samé from his pocket to see the time. This, In addition to the évidence 
of the bankrupt cited In said report filed May 23, to thè efCect that when pre- 
paring hia schedules he mentiOned his possession of said watch and chain to 
his attorney, and asked him what about it, and his lawyer mformed hiin he 
need not schedule it, for the reasons stated, satisfles me that the élément of 
fraudulent Intent is lacking In this Instance. With respect to the desk, I 
think thé same Is true. The bankrupt testlfled that he acquired this desk 
in 1896, and told one Emmet Hall he might hâve it, and that It has since re- 
mained in Hall' s store. In explanation of his fallure to schedule it, he States 
that he no longer regarded it as his property, after making this statement to 
Hall. This transaction of gift, having occurred prier to the passage of the 
bankruptcy act, cannot be made the basis for the charge of fraudulent con- 
cealment, even though, being made without considération, it would be voidabie 
as to creditors, and might bé recovered by the trustée. See In re Crenshaw 
(D. C.) 95 Fed. 632; In re Webb (D. C.) 2 Nat. Bankr. N. 289. 98 Fed. 404; 
: In re De Leeuw (D. 0.) 2 Nat. Barikr. N. 267, 98 Fed. 408. With respect to 
the alleged Interest In the firm of Hall Bros., I hâve already set forth the facts 
as I see them. In the opinion heretofore referred to, and do not care to incum- 
ber the record by useless répétition of them hère. There Is no question but 
what this Interest Is the property of one of three persons, vlz. Culton, Bryant 
(the bankrupt), or Mrs. Bryant (Culton's daughter). Counsel for objecting 
créditer éxamined both OultOn and Mrs. Bryant, and made both thelr wlt- 
nesses. The former expressly states that he gave to and intended the interest 
acquired in the firm of Hall & Culton to go to his daughter, Mrs. Bryant The 
latter Is not interrogated at ail upon this matter. It was Culton's property, 
purchased with his money; and his rlght to dispose thereof as he saw proper 
cannot be denied, and Is in fact conceded. But It Is eontended by the counsel 
for the Bank of Charleston that Bryant has In légal effect reduced this prop- 
erty (assumlng It to hâve belongéd to his wife originally) to his own use and 
possession. In such sensé as to make It an asset of his estate. Whatever might 
be said of the old hard nile of the commoa law, that recognized the rlght of 
the husband to appropriate to his exclusive use the separate property and 
earnings of the wlfe, It Is sufflclent to remark that this rule has, since the 
décision ol the suprême court of Tennessee In the case of Carpenter v. Frank- 
lin, 89 Tenu. 142, 18 S. W. 484, been materially modifled, and it is there held 
that "the créditer has no rlght, save through the husband," and cannot eoerce 
the labor of the wlfe if the husband see fit to emancipate her earnings. If 
this be true with respect to the wife's earnings, there can be no distinction 
In principle between such a case and property acquired by the wife by direct 
gift from a party other than the husband. If the husband can make a sep- 
arate estate In the wife by direct gift of personalty to her, as held in this 
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case, a fortiori her father can do so; and the gift in thls case Is of tUs liind, 
and I do not thinli the évidence Justifies the assumption that Bryant bas con- 
verted this property from an asset of his wife's to a tltle in blrnself. If 
Bryant can be said to hold tlie légal title to tliis interest, in any aspect of the 
case, a court of equity would charge him as trustée for the use and benefit 
of his wife, as the real and équitable owner, and the naked légal title In him 
would in no sensé become an asset of his under the provisions of the présent 
act. Counsel for objecting créditer seems to proceed upon the theory that ail 
property which may be subjected by law to the payment of the creditor's de- 
mand against the banbrupt is necessarily an. asset of the estate, and must be 
so regarded. This is not the law, nor is the liabillty or nonliability of any 
spécial property to subjection by légal process the touchstone for determining 
whether or not it is an asset in the bankrupt sensé. If A. make a deed to B. 
of certain real estate, and B. fails to put tt of record, it is liable to suit of A.'s 
creditors to the payment of bis debts; but. If A. thereafter goes into bank- 
ruptcy, it does not follow that this realty Is an asset applicable to the payment 
of debts. The question is purely one of title, and the trustée in bankruptcy 
aequires only such title as the bankrupt had as of the date of the adjudication 
(section 70a), except in the excepted cases therein mentloned. Bryant at no 
time acquired title to this interest originally owned by Culton, except it be 
through the alleged doctrine of réduction to possession. He paid no considér- 
ation for it, and Oulton dénies that the gift was made to him; and, for the 
reasons stated, I see nothing fraudulent in the failure to schedule this interest 
as his property. The argument as to the alleged réduction to possession, grow- 
Ing out of the management of the business by Bryant, and Its légal effeet, is 
fuUy met and answered by the décision In the case of In re Preund (D. C.) 
2 Nat. Bankr. N. 236, 98 Fed. 81. In that case the évidence declared that the 
bankrupt operated the business under power of attomey from the wife, and 
treated it in ail respects as his own; but the court held that this was not in- 
consistent with the theory of ownershlp in the wife, especially as it was not 
shown that the bankrupt had contributed any capital to the business. 

(2) Made a False Oath in Relation to His Proceeding In Bankruptcy. This 
ground of objection is based upon exaetly the same state of facts as the flrst; 
i. e. the failure to set out the watch and chain, desk, and flrm interest in bis 
schedule, and swearing to same as being fuU and complète. In the case of 
In re Crenshaw (D. C.) 95 Fed. 632, it is held that where the bankrupt more 
than four months before the commencement of proceedings transferred a 
stock of goods to his wife, and his schedule in bankruptcy stated he had np as- 
sets of any klnd, yet, in the absence of évidence of intentional wrong on his 
part, his oath to the schedule was not such a false oath as would forfeit his 
right to discharge, notwithstanding the fact that such transfer was voidable 
as to creditors, sinee it was valid as to him. This case fully meets the case 
made at bar with respect to the transfer of the desk to Hall. Again, it,has 
been held that the mère fact that a bankrupt bas not listed certain property 
in his schedule is no ground for refusing to discharge. It must further appear 
that the omission was of such a character as to make the oath a false oath, or 
of such character as to amount to a knowing and fraudulent concealment of 
property from his trustée. In re HIrsch (D. C.) 96 Fed. 468. And the dis- 
charge eannot be refused on the ground that the bankrupt has made a false 
oath In relation to certain property unless it Is proven that bis contention 
that some one else was the owner of the property in question is untrue. In re 
De Leeuw (D. C.) 2 Nat. Bankr. N. 267, 98 Fed. 408. In the Hirsch Case, supra, 
the bankrupt had failed to list certain corporate stock standing in his name. 
It appeared that thls stock was hypothecated for fuU value, and the court 
held that the omission to schedule it, not with any fraudulent Intention, but 
under the honest bellef that, being so pledged, It was no longer his, or was not 
worth including, was no reason for refusing a discharge. In the case of In 
re Webb (D. C.) 2 Nat. Bankr. N. 289, 08 Fed. 404, it was held that where tbe 
bankrupt, two years before flling his pétition, transferred certain property to 
a créditer, to whom it had been pledged as security for a debt of equal amount, 
his omission of such property from his schedule of assets,did not make his 
vérification thereof a false oath in a proceeding in "bankruptcy, such as to 
forfeit his right to discharge." It will be seen from the cases cited that the 
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onlisslon of the property In question In this casé, -when taken In conjunctlon 
wlth the facts and èvidenee explanatory thereof, and the swearing to the 
BChedUles with sudi property not Included, Ib, imder the clrcumstanees, no 
groTind for withholdlng a discharge. The falsity of the oath, to make the 
party llahle to this objection, must not only be technical, but with a fraudulent 
motive; and, as heretofore found, this élément of fraudulent intent does not 
exlst in the case at bar. 

(3) Concealment of True Financial Condition. Neither of the charges con- 
tained lu the above three spécifications 6f objection are couched in the lan- 
gùage of the statute (section 14b, subd. 2) upon which they are, and expressly 
purport to be, based, or In words of similar Import. The fraudulent intent to 
conceal hls tnie financlal condition must bç predlcated upon a destruction, 
concealment, or failure to keep books of accbunt or records from whlch hls 
true condition mlght be ascertalned. The charges cohtained in spécifications 
3, 4, and 5 make no mention of books of account, and are therefore legally 
insufflcient upon their face as valld prima facie objections to the discharge of 
the bankrupt in this case; and the issues of fact ralsed by them hâve been 
heretofore passed upon, in the opinion flled by the référée May 2, 1900. It is 
therefore recommended that the petltioner bankrupt be discharged. 

John C. Ramsey, for Bank of Cliarlestoii. 
Arthur Traynor, for Wm. Bryant. 

CLARK, District Judge. In this case, after due considération of 
the case as it cornes up on exceptions to the report of the spécial 
master, as well as the like considération of the entire record of the 
case, I conclude that the exceptions to the discharge are not sus- 
tained by the évidence, as thèse objections proceed upon the ground 
of fraudulent concealment or f raudulently withholding parts of the 
bankrupt's property from his schedule, and making a false affldavit 
thereto. The burden is upon the créditer objecting, to sustain the 
charges made in that respect. Thèse charges are of a character and 
reflect upon the bankrupt so seriously that they ought to be sus- 
tained certainly by somewhat cogent évidence, although a fair pré- 
pondérance of the évidence vcould be sufflcient. I conclude that the 
évidence relied on to sustain the charges is not sufflcient, and the 
objections to the discharge are overniled, the report of the spécial 
master conflrmed, and the discharge of the bankrupt allov?ed. 



In re RICHARD. 

(District Court, B. D. Tennessee. November 1, 1900.) 

Bankruptcy— Tbost Fumd Held by Bankhupt— Minglihg with Genekal 
Phopkrtt. 

Money held by a bankrupt as guardian, which he had mingled with his 
own fvmds, thereby lost its identlty as a trust fund; and the bankrupt can- 
not wlthhold property or Its proceeds from his trustée on the ground that 
it was purchased with the money of hls wards, but the wards in sueh 
, case are merely credltors, who must share with the gênerai creditors in 
the distribution of the estate. 

In Bankruptcy. On question certiûed by référée. 

I, D. L. Grayson, one of the référées of said court In bankruptcy, do hereby 
certify that in the» course of the proceedings in saîd cause before me the fol- 
lowing question arose, pertinent to the said proceedings: The said bankrupt, 
H. W. Richard when examined at the flrst meeting of his credltors, admitted 
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that he had In his house and under his control the sum of ?150 In currency or 
notes, "which 'he failed to sehedule among his assets, claiming that said money 
was the net proceeds of sale of a small grocery business which he had been 
engaged in running up to a period of about 10 days preceding the filing of his 
pétition, under the name of H. -W. Richard, Agent, for his minor children, for 
whom he was guardian, and that said business was run and conducted by him 
upon capital belonging to his said wards, and that for this reason the pro- 
ceeds of said sale were likewlse the property of said children, and In no sensé 
a part of his estate. The only proof taken upon this question was the testi- 
mony of the bankrupt himself, from which it appears that on January 6, 
1896, the Mutual Life Insurance Company of New York paid to him, as guard- 
ian for five of his children, who were then minors, the sum of ?492.42; this 
being the proceeds of the surrender value of a certain life Insurance policy 
upon his own life taken out for the benefit of his wife and said children, the 
wife having died before the policy was surrendered. This money, when re- 
ceived by said bankrupt, was deposited in bank by him In the name of H. W. 
Richard, guardian, bot at various times thereafter, and down until July, 1896, 
was drawn out by him on checks, until the entire sum was wlthdrawn, and the 
account closed upon the bank's books. See exhibit furnished by bank. Subsé- 
quent to the closing of said account, it does not appear that any other bank 
account was kept of said guardianship fund, but thereafter, and until the 
date of the filing of this pétition, ail of said fund, except such portion thereof 
as was expended in the maintenance and support of said minors (and the 
amount of such expenditure for this purpose is not made to appear), was kept 
by the bankrupt about his own person in cash, together with any other moneys 
he recelved from other sources (he admitting that he had received other moneys 
from the proceeds of his own labor); and the two funds were kept mingled 
together as one, except that the bankrupt claims to hâve kept in a mémoran- 
dum book a separate account of the trust fund, and to which was c'redited ail 
profits earned as the resuit of various investments in eggs, clay peas, etc., 
which the bankrupt made from time to tlme before entering into the grocei-y 
business with said trust money. The said mémorandum book was not pro- 
duced before me, and no statement furnished showlng the exact status of the 
trust fund at the date of the filing of this pétition. In the summer or early 
fall of 1896 the said bankrupt purchased, for $110 in cash, a small grocery 
business on East Ninth street, subsequently removing to Whlteside, and then 
to West Ninth street, where he sold out in October, 1899, to one 3. 3. Sullivan, 
for $200; the remaining $50, other than the fund of $150 now in controversy, 
having been expended in paying the fliing fées in this case and in household 
expenses. It appears, as before stated, that this guardianship fund has, since 
the withdrawal from bank, never been kept separate and apart from the other 
moneys of said bankrupt, but that the fund, as a trust fund, has long since 
lost its identity as such, on account of the intermingling of it with other mon- 
eys earned by the bankrupt on his own account. It further appears from his 
testimony that he made use of ail of sueh moneys as a common fund out of 
which to pay obligations, whether of a trust or gênerai character, and only 
kept a separate record of the trust fund in a mémorandum book, which he 
failed to produce. I am of the opinion from this évidence that said trust fund 
has lost its identity as such, in the sensé which would entitle the wards to 
foUow it into property in which it had been Invested (at least, to the exclu- 
sion of other creditors), and that the proceeds of the sale of said grocery busi- 
ness are not, for the reasons stated, the sole property of said minor children, 
of whom there are now three, the remainder having corne of âge, and having 
been settled with, but said trust fund must be paid into this court for the 
equal and' joint benefit of ail creditors, and that said minors occupy no better 
position than any other créditer with respect to said fund, but are only entitled 
to share in the same pro tanto with other creditors. I therefore order that 
said bankrupt pay into this court within 10 days from this date said sum of 
$150, the proceeds of sale of said grocery business, admitted by him to be 
now in his possession and control at the date of fliing of his pétition. And the 
said question, at the request of the attorney for said banlîrupt, is herewith 
certifled to the Honorable C. D. CLARK, District Judge, for his opinion 
thereon. 
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F. 0. Wert, for petitioner. 
W. S. Small, f or défendant. 

OLARK, District Judge. In Hosmer v. Jewett, 12 Fed. Cas. 543 
(No. 6,713), Judgë Hall said : 

"Money delivered to the bankrapt In trust, If earmarked or separately kept 
and retalned as tmst property, to be delivered or pald over In the same blUs 
or coin in whlch It was recelved by the banknipt, would not pass under the 
assignment, but would be considered trust property'; but an amount of money 
due from the bankrupt as trustée, and whlch could not be distlngulshed from 
any other moneys In hls possession or imder hls control, or whlch was only 
due from him becaœe he had used trust funds for his own purposes, or other- 
wise mlsapplled them, could not be considered as 'property' held by the bank- 
rupt In trust," 

TMs is undoubtedly the settled rule upon the suhject. Loveland, 
Bankr. p. 324, and cases there cited. It is quite évident, in view of 
the law thus declared, that the conclusions at which the référée ar- 
rived are correct. His report is accordingly conflrmed. 



In re LOCŒCWOOD et aL 

• (District Court, S. D. New York. October 16, 1900.) 

Bankruptcy— Consent Ordeb for Sbttlkment of Bstate— Rights of Cbed- 
it0r8 subsequently appkaring. 

An order entered by consent of ail known credltors in proceedings 
agalnst an insolvent corporation for the settlement of the estate and dis- 
tribution of the proceeds as therein provided, but not In accordance with 
any eipress provision of the bankrupt act, must be held subject to the 
rights of any imknown creditors who may appear within the time given 
by law and présent thelr claims. 

In Bankruptcy. 

Jacob Marx, for petitioning creditors. 
Sullivan & Cromwell, for creditors opposed. 
BoUins & Bollins, for bank. 

BEOWN, District Judge. The order of May lOth did not provide 
for the settlement and distribution of the estate in a manner author- 
ized by any of the express provisions of the bankrupt act. The mode 
of settlement and dismissal of the prooeeding as proposed was justi- 
fiable only upon the consent of ail known creditors, or by the pro- 
visions which that order contained, for the payment in f uU of the f ew 
known creditors who did not consent. I feel bound to hold that the 
parties concerned in adopting this method of settlement, took the 
risk of having its exécution interfered with by any additional credit- 
ors who might appear within a year and bef ore the provisions of the 
order were fully executed. Such creditors, proceeding regularly 
within the time limit of the act, are entitled to their day in court, 
and to their ratable share in any assets not already distribut éd. In 
cases of defunct corporations, the équitable right of such creditors 
to récognition is stronger than in individual bankruptcies, because 
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ail future remedy of the creditor against the corporation whose assets 
are distributed, is worthless, though the debtor and the debt remain 
undischarged; while in individual bankruptcies the continued Per- 
sonal liability of the debtor, is at least of some presumptive value. 
. In the présent case, moreoyer, there was no publication of notice 
of the proposed order of settlement and distribution of assets, as re- 
quired by law in cases of distribution, which could serve as even con- 
structive notice of that order to unknown creditors. So far, there- 
f ore, as the assets are not distributed, I must arrest the distribution 
until the claims of thèse creditors are liquidated, or found to be in- 
valid. Prom the papers before me thèse claims seem to be of very 
doubtful substance; but it is not for me to pass upon their merits on 
this motion. They must be heard in the regular course of proceed- 
ing. No satisfactory reason appears for the long delay in presenting 
thèse claims to the référée, if they hâve any merit. But as they are 
presented within the légal period, they must be entertained and 
passed upon ; but the proceedings for doing so ought to be as speedy 
as practicable. 

In view of the spécial circumstances of the settlement and compro- 
mise agreed on, which was the basis of the order of May lOth, the 
partial exécution of the order and agreement, and the fact that the 
parties cannot be whoUy restored to their original positions, it is un- 
necessary to détermine now just what dispositions ought to be made 
in case thèse claims, or either of them, are established for any 
amount, any further than to say, that the lien of the bank under its 
chattel mortgage on the property from which the existing funds were 
derived, so far as the mortgage was given for a présent valuable con- 
sidération, should be reinstated, as against the proceeds remaining, 
so that the percentage of dividends to be distributed must necessarily 
be small. 

An order for a stay may be entered with a provision for as speedy 
a liquidation of the claims as practicable. 



WILLIAMS PATENT CRUSHER & PULVERIZER CO. v. ST. LOUIS 
PULVERIZER CO. et al. 

(Circuit Court. B. D. Missouri, E. D. November 22, 1900.) 

No. 4,073. 

1. Patents— Intention— CoNsiKUCTiON op Claims. 

The fact that a patentée possibly did not appreeiate every resuit of his 
invention, or failed to state its fuU seope In his spécification, will not de- 
prive him of the beneflt of claims which are broad enough to cover It. 

S. Same— Suit for Inphinoement— Evidence of Anticipation. 

Oral testimony of witnesses that an unpatented machine, which is not 
before them or in court for inspection, opérâtes in the same way and 
produces the same results as the machine of a patent, based on their 
recollection or upon a model prôduced, without any explanation of how, 
when, or by whom it was made, or for what purpose, and only identified 
with the machine in question by a gênerai statement that it représenta 
the construction of such machine, is not suffieiently certain to establish 
anticipation. 
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8. Same— BnEDBW oï Peooi'. 

A showing by a défendant that the owner of an tmpatented machine, 
whjch Is claimed to be an anticipation of the patented machine in suit, 
refused to permit It to be brought Into court, and a disclostire of where It 
can be seen, do not relieve hlm of the burden of proving the anticipation 
by clear and certain évidence, or cast upon the complainant the duty of 
Inspecting the machine and disprovlng anticipation. By an application to 
the court, its aid could be secured, either for the production of the ma- 
chine, or to obtaln a correct reproduction for use at the trial. 

4. Same— Infringemeni-— Crcshing Machine. 

The Williams patent, No. 489,236, for a cmshlng and pulverlzing ma- 
chine, was not anticipated and Is valld. Claims 1, 2, and 3 construed, and 
held Infrlnged. 

In Equity. Suit for infringement of a patent. On final hearing. 

Bakewell & CornwaU, for complainant. 

Geo. H. Knight and W. M. Kinsey, for défendants. 

ADAMS, District Judge. This is an action charging the défend- 
ants withi infringement of claims 1, 2, and 3 of letters patent of the 
United States No. 489,236, granted to Milton F. Williams, August 
31, 1897, and now owned by the complainant, for a new and useful 
improvement in crushers and pulverizers. Claim 1 reads as f ollows : 

"(1) The combination, with a shaft, of hammer supports strung thereon; 
said supports being formed with projections; the projections of one support 
being staggered, relative to the nest adjacent support, so that the projections 
of every other support align; through-bolts v^hich pass through said projec- 
tions, and hammers on said through-bolts and between the projections, said 
hammers being In Une with the body portion of the support for the next adja- 
cent hammer,— substantially as descrlbed." 

Claims 2 and 3 are substantially like claim 1; claim 2 adding the 
élément of supports acting as spacers for each other, and claim 3 
adding the élément of arranging the hammers in rows disposed lon- 
gitudinally to the shaft. The invention of thèse claims, when ana- 
lyzed in the light of the speciiications and drawings, consists, plainly 
speaking, of a mill into which may be fed refractory materials for 
the purpose of crushing and pulverizing the same. The mill is made 
up of a frame or casing open at the bottom, and provided with jour- 
nals on each sidepiece at their upper edge, on which a shaft running 
transversely with the casing is adapted to rotate. Upon this shaft 
are strung several hammer supports with projections, in close jux- 
taposition to each other, through which are pivoted heavy, rectangu- 
lar pièces of iron, called "hammers." When this shaft is rapidly 
rotated or revolved the pivoted hammers, by the opération of cen- 
trif ugal force, take a position radial to the shaft. Within the casing 
are arranged a séries of iron bars, running transversely across the 
casing, leaving slight spaces between them, forming a half circle in 
shape, with its concave side uppermost. Against this circular, cage- 
like surface the ends of the hammers, in their révolution, co-act, and 
crush the material fed into the machine at one end of it, letting out 
the pulverized dust between the iron bars into appropriate récepta- 
cles undemeath. The hammer supports referred to in the three 
claims under considération are shown in the drawings of the patent 
to be triangular in shape, and so strung upon the shaft as to make 
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the points of the triangle or the projections of the patent in alternate 
supports staggered, or arranged at 60° in relation to one another. 
Tte eflect of this arrangement is tliat there are six rows of hammers 
disposed around the supports, operating, by the révolution of the 
shaft, upon the body to be crushed and pulverized; and, if the nest 
of triangular supports be large enough to occupy the entire length of 
the shaft -within the casing, manifestly there would be six rows of 
hammers operating throughout the whole width of the casing at 
each révolution of the shaft. While the triangular shape of the sup- 
ports is alone shown in the drawings, and mainly referred to in the 
spécifications, the patentée does not limit himself to that shape. 
He says: 

"I hâve shown thèse hammer supports as being triangular shaped, but it 
will be understood that they could as well hâve l'our or more corners, and 
arranged in the same way to support the hammers, In which event there would 
be eight or more rows of hammers disposed around the supports." 

The particular arrangement of thèse hammer supports and ham- 
mers is what constitutes the patentable novelty of the claims in 
question. The new and useful resuit claimed for this arrangement 
is that the entire space across the machine upon which the substan- 
ces to be crushed can be placed is covered by, and acted upon by the 
hammer blows of, every two adjacent rows of hammers. WTiat one 
row of hammers leaves unacted upon by reasoii of the space between 
the hammers of that row would be immediately caught and acted 
upon by the next coming row, when the hammers, by reason of the 
staggering of the supports, would act upon the spaces lef t by the first 
row. The third row of hammers, being in strict alignment with the 
first row, would act on the spaces left by the second row, and the 
fourth row of hammers, being in strict alignment with the second 
row, would act on the spaces left by the third row; and ail the 
hammers, taken together, when there are six rows, would act at each 
révolution of the shaft three times upon ail the surfaces contain- 
ing material to be crushed upon the cage or bars below. The pat- 
entable novelty of this combination is not disputed by the défend- 
ants. In fact, their counsel conform to rule 19 of this court, and 
state their défenses to be anticipation and noninfringement oniy. 

Before taking up thèse défenses, it is proper to refer to a conten- 
tion of the défendants' counsel to the effect that the spécification of 
the patent contemplâtes the use of hammers with twisted ends only. 
Attention is called to that portion of the spécification reading as 
follows : 

"In order that the several rows of hammers will cover the entire striking 
area by themselves, as above described, I twist the ends as shown, when 
It will be seen that the angle of the twisted end is sufflcient to cause it to 
travel in a path equal to or greater than twice the width' of the hammer. 
In this manner said hammers cover the entire area, whereas if they were 
straight the combined width would cover but one-half of the area." 

The patentée then goes on and spécifies the great utility of twist- 
ing the ends of the hammer. If no considération be taken of the 
divers claims of the patent, it would seem as if the patentée might 
not hâve fuUy realized that his arrangement of staggered hammer 



798 104 FEDERAL REPORTER. 

supports, without twisting the ends of the hammers, would permit 
aby two rows of hammers to so act as to cover with their striking 
ends the entire width of the space to be acted upon. This is more 
apparent from a considération of the whole spécification, in which 
this effect is nowhere referred to. On the contrary, the patentée 



"From the above It wlU be seen that the hammers of one row are staggered 
with relation to the hammers of the adjacent row, whereby the hammers of 
each row hâve a striking area covering the entire length of the row, which 
is equal to the length of the shaft occiipied by thèse supports." 

Then follows the description showing how each row will cover the 
entire striking area, already quoted. From thèse excerpts it looks 
as if the patentée was mainly intent upon such an arrangement and 
equipment of the hammers as that each row would strike upon the 
entire striking area to be acted on. But, notwithstanding the pos- 
sible want of full appréciation of the effect of his arrangement of 
parts, it is clear that the patentée described the mechanism which 
would produce the same effect by the co-action of two rows of ham- 
mers as that which he says is produced by twisting the ends of the 
hammers. And, when référence is made to the claims of the patent, 
it is found that the flrst three claims in no manner involve the em- 
ployment of hammers with twisted ends, while the fourth claim 
calls for twisted ends as an élément of the combination of that claim. 
The first three claims are broad ones, calling for any hammers so 
arranged in longitudinal rows around the shaft, upon supports which 
are staggered with relation to each other, that the projection of 
every alternate support aligns. The fourth claim contains a limi- 
tation as to the hammers, namely, that they shall hâve twisted ends. 

It thus appears that the application of the principle disclosed in 
the spécifications and in the first three claims, broadly stated, pro- 
duces the new and useful resuit which the patentée possibly thought 
could be best or alone produced by the additional élément involved 
in the fourth claim. Does this possible want of appréciation of 
every resuit of the opération of his device deprive him of the benefits 
of the broad claims in question? I think not. To so hold prac- 
tically nullifles the three claims in question, and deprives the pat- 
entée of the benefits of the broad discovery there claimed by him. 
This should not be done if any other reasonable construction can be 
given them. The patentée so described the construction of his ma- 
chine as to clearly make any two adjacent rows of hammers, taken 
together in their opération, cover the entire area to be acted upon, 
and thus to perform the function which he says a single row equipped 
with hammers having twisted ends will perform. While I hâve said 
that possibly the patentée did not f ully state the scope of his inven- 
tion in his spcfciflcation, I am confident that he nowhere discloses 
that it took the twisted ends of the hammers to produce the resuit 
which two rows of his hammers, taken together, produce. He says, 
"in order that the several rows [that is, each one of them] of ham- 
mers will cover the entire striking area by themselves," he twists 
the ends of the hammers. This is entirely consistent, or at any rate 
not incônsistent, with the full appréciation that any two rows, taken 
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together, would do it without twisting the ends of the hammers. 
The patentée having before described the arrangement of parts, by 
which anj two adjacent rows of hammers would operate upon the 
entire striking area, in the part of the spécification last quoted, 
seems to take up another problem, namely, how to so arrange his 
hammers that one row would cover the entire striking area. This, 
as already observed, is not at ail inconsistent with the claims of the 
complainant's counsel that the patentée had theretofore exploited 
the method of covering the entire striking area without hammers 
with twisted ends, by the opération of two adjacent rows. The com- 
plainant in my opinion, is entitled to the construction as shown 
in claims 1, 2, and 3, notwithstanding the fact that the patentée did 
not, in his spécification, describe fuUy and accurately ail the bénéfi- 
ciai effects of its opération. 

It is said in Eames y. Andrews, 122 U. S. 40, 7 Sup. Ct. 1073, 30 
L. Ed. 1064, quoting from the case of Andrews v. Cross, 19 Blatchf. 
294, 8 Fed. 269, as follows: 

"It may be that the inventer did not know what the scientiflc principle was, 
or that, knowing it, he omltted, from accident or design, to set it forth. That 
does not vitlate tlie patent. • • » An Inventor may be ignorant of the 
scientiflc principle, or he may thinli he knows it, and yet be uncertain. or he 
may be confident as to what It is, and others may tbink differently. Ail this 
is immaterial, if by the spécification the thing to be done is so set forth that 
it can be reproduced." 

In the case of Potts & Co. v. Creager, 155 U. S. 597, 15 Sup. Ct. 
194, 39 L. Ed. 275, the court says: 

"Doubtless a patentée is entitled to every use of which his invention is sus- 
ceptible, whether such use be known or unknown to him." 

In the case of McCormick Harvesting Mach. Co. y. Aultman, Mil- 
ler & Co., 16 C. 0. A. 259, 69 Fed. 371, it is said: 

"It is not material that Gorman [the inventor] did not describe in full ail 
the bénéficiai functions to be performed by the parts of his own machine, if 
those functions are évident In the practical opération thereof, and are seen 
to eontribute to the success of the device." 

To the same effect, also, are the following cases: Tonduer v. 
Chambers (C. C.) 37 Fed. 333; Parsons y. Seelye, 40 C. C. A. 486, 100 
Fed. 455. 

The next question for considération is whether the défendants 
haye shown that complainant's invention was anticipated. They 
first rely, and most strongly, upon the Bull English patent of 1883. 
This patent, as shown in the proyisional spécification, relates to im- 
provements in pulverizers. The patentée describes the machine of 
his invention as follows : . 

"It consists of a hoUow cylinder with closed ends, within which are hung 
from an inclined shaft a séries of rollers, which are caused to swing round 
and rotate with the shaft, and strike and nib upon the inner surface of the 
cylinder as the shaft revolves." 

At the outset, it cannot escape observation that Bull's machine bas 
no apparent physical resemblance to that of complainant's; and 
while it is claimed that the model in évidence, as well as the draw- 
ings of the patent, show the action of the rollers to be the same as 
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the action of complainant's hammers, it is notîced that Bull, în Ws 
spécification or description, in no wise shows the staggered relation 
o{ the rows of hammers, or anj effect of that arrangement On the 
contrary, his claim is that, by âi*ranging the shaft at an angle in the 
cylinder, he "causes the rollèrs, when swinging or revolving round in 
the cylinder, to give a most effective grinding motion between the 
roUers and the inner surface of tlie cylinder." After à careful con- 
sidération of the drawings of the Bull patent, as well as of the model 
of the device of the patent in évidence, I do not believe the Bull 
machine can so operate as that any two adjacent rows of roUers will 
so act as to cover in their effective opération the entire transverse 
area of the cylinder to be acted upon. At any rate, I am sure the 
patent discloses no purpose to acQomplish that resuit by the co-act- 
ing opération of the éléments of the patent. It looks, rather, to the 
grinding effect to be occasioned by a deflection from a horizontal 
Une of the shaft of the mill on which the rollers are strung. I am 
unable to find in this any anticipation of complainant's invention. 

The next alleged anticipation relied on by défendants' counsel in 
argument is an unpatented structure claimed to hâve been sold in 
March or April, 1895, by the défendant the Schoellhom-Albrecht Ma- 
chine Company to John Gaffney. In determining the character, func- 
tion, and operative effect of this Gaffney machine, it is first necessary 
to ascertain from the évidence, if possible, exactly what it is, and 
what are its éléments. For this purpose a considération of the évi- 
dence is necessary. The flrst référence to it found in the record is 
in connection with the examination of William Gruendler, an expert 
machinist. Without any explanation of how the model was made, 
when it waè made, by whom it was made, or whether it was a correct 
représentation of anything, counsel for défendants abruptly offers in 
évidence a model, and bas it marked "Défendants' Exhibit A." The 
witness then, upon being asked whether that model, if enlarged into 
a machine, would perform the same work as complainant's machine, 
answers that it would. John Gaffney is then examined by the défend- 
ants, and testifles that he purchased a machine for pulverizing shale 
of Schoellhom-Albrecht Machine Company in 1895. He then gives 
a gênerai description of the machine, and is asked to look at the 
model, défendants' Exhibit A, and states that it represents the ma- 
chine which he so bought, barring what he calls the "immaterial dif- 
férence" that the shaft of his purchase was round, instead of square, 
as in the model. On the assumption of identity of the model with 
the machine purchased by him, Gaffney is then questioned at length 
concerning the éléments, function, and opération of a machine en- 
larged from the model. H. S. Albrecht is then examined, and is 
shown défendants' Exhibit A, and is asked the foUowing question; 
"State whether or not it represents the construction of the cylinder 
that your company sold to Mr. Gaffney." He answers that it does, 
and proceeds to give his views concerning the construction and opéra- 
tion of the machine enlarged from the model, and particularly of the 
machine sold by his company to Gaffney. Evidence is found in the 
record that the Gaffney purchase is now in existence at St. Louis, 
Mo.; that défendants did not hâve it in their possession; and that 
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they could not secure the consent of the owner to produce it in court 
for inspection. The for(^oing is a fair sample, if not substantially 
ail the évidence in the record identifying the Graffney purchase with 
the device of the complainant's patent; and this évidence was ail 
objected to, at the time the testimony was taken, as incompétent to 
prove anticipation. The grounds of the objection were fully stated, 
in substance, as follows: That there was no évidence tending to show 
by whom or when the model was made, for what purpose it was made, 
or that it was an accurate représentation of any subsisting thing. 
Défendants' attention was thus timely called to the daim now stren- 
uously urged by complainant's counsel, that such évidence was en- 
tirely insufl3cient to defeat complainant's patent. In my opinion the 
complainant's position with respect to tliis évidence is well taken. 
A preliminary showing should hâve been made, authenticating the 
model thus abruptiy offered in évidence as a correct représentation 
of the machine in question, before it was at ail compétent as testi- 
mony; and, as to ail the évidence bearing on the alleged anticipation 
of complainant's invention by the Gaffney purchase, it may be appro- 
priately said that it lacks that degree of certainty which renders it 
of any probative value. Three witnesses testifled about the élé- 
ments of a device, their co-action, function, and operative effect, with- 
out having the device before them or in court for inspection. The 
novelty of a device often dépends upon a careful and discriminating 
examination of small and apparently inconsequentia! différences in 
construction between it and the prier art; and to permit witnesses 
to institute comparisons in their own minds, and state the resuit of 
such comparisons in gênerai terms, to the eiîect that the unseen and 
unproduced machine opérâtes In the same way as the machine of the 
patent, that the admitted différence in the structure between a cir- 
cular and rectangular cylinder about the shaft is of no importance, 
and that the unproduced machine accomplishes the same results as 
the machine of the patent, would, if tolerated as satisfactory évi- 
dence, open the door to mistake, fraud, and déception. The suprême 
court of the United States, in the Barbed-Wire Case, 143 U. S. 275, 
12 Sup. et. 450, 36 L. Ed. 154, in considering the value of such évi- 
dence, observes as follows : 

"We now hâve to deal with certain unpatented devices claimed to be com- 
plète anticipations of tliis patent, tlie existence and uses of wliicli are proven 
only by oral testimony. In view of the tinsatisfaetory character of such tes- 
timony, arising from the • f orgetf ulness of witnesses, their liability to mis- 
takes, their proneness to recoUect things as the party calling them would hâve 
them reeollect, aside from the teœptation to actual perjury, the courts hâve 
not only imposed upon défendants the burden of provlng such device, but 
hâve required that the proof shall be clear, satisfactory, and beyond reason- 
ablé doubt." 

This same subject was considered by this court in the case of 
Kraatz v. Tieman (0. C.) 79 Fed. 322, where the same thought is ex- 
pressed, and where the authorities on the subject are collated. 

Governed by the foregoing wholesome and salutary rules, I am 
unable to flnd from the évidence that the Gaffney purchase is an 
anticipation of complainant's invention. Défendants undertook to 
explain why the Gaffney machine was not produced in court. That 

104 F.— 51 
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explanation is substantially this: That by tiieir disclosure of the lo- 
cation of the Gaffney machine an opportonity was afforded the com- 
plainant to verify their conclUBione. In my opinion, this çitcnmstance 
oannot affect the conclusion reached. The burden is on the défend- 
ante to prove that the Gaffney machine is an anticipation. They 
cannot relieve themselves of their burden by suggesting to the com- 
plainant that there is a machine in existence which relates to the 
gênerai art of complainant's invention, and requiring it to prove the 
négative proposition involved. Again, it is said that the owner of the 
Gaffney machine declined to permit défendants to produce it for use 
at this trial. This circumstance is of no avail, as the défendants 
might, if they So desired, hav-e secured the aid of the court, either for 
the production of the machine, or to secure a correct reproduction 
thereof for use at the trial. Éaving failed to take any such steps, 
they cannot excuse themselves from producing compétent évidence 
because the owners refused to permit its production. 

Thèse considérations dispose of the anticipation daimed to be 
found in the machine sold to Gaffney. While counsel for défendants 
mainly relied upon the iforegoing as anticipations, there are several 
other patents pléaded by them,' which were not strenuously urged in 
argument as anticipations. Without the aid of any expert testimony 
concerning them, sufiacient considération has been given them to 
satisfy me that none involve the invention of the three claims of the 
patent in suit. 

The issue of inf ringemeat is simple. The défendants' device is ad- 
mittedly the same as that of the patent, provided the twisted ends 
of the hammers is not a limitation applicable to the flrst, second, 
and third Claims now in question. It has already been seen in dis- 
cussing the invention of the patent that thèse claims are not subject 
to that limitation. A deëree will be entered in favor of the com- 
plainant. Counsel may prépare it for submission to the court. 



BADISCHE ANILIN & SODA FABRIK v. KALLE & CO. et al. 

(Circuit Court of A,ppeals, Second Circuit. October 16, 1900.) 

No. 70. 

1. Patents— Anticipation— Peiok Pubmcatiohb. 

A prior publication, referréd to as an anticipation, must be given effect 
in accordance •wlth what it aetually communlcatea to the public, and ex- 
pert testimony cannot be recelved for the purpose of showing that'state- 
mentg thereln made were erroneous, and to give It the effect it wpuld 
hâve If reconstracted so as to disclose matters which it might or should 
hâve stated, but which It In fact did not. 

2. SaMb— Dyks— Indoine Bltib. 

The Julius patent. No. 524,254, for "Safranine Azo Naphthol Lake," a 
blue dyestuff prepared îrom safranine azo naphthol, and which Is soluble 
in water, and constitutes a cheap and valuable substltute for vegetable 
Indigo, hdd not anticipàted, valid, and Infringed as to claims 1, 2, and 4. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
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This case cornes hère upon appeal from an interlocutory decree of the cir- 
cuit court, Southern district of New Yorli (9i Fed. 163), sustaining a patent, 
flnding infrlngement of claims 1, 2, and 4 thereof, and ordering an Injunetlon 
and aceounting. The relevant portions of the patent are as foUows, the quota- 
tiens covering everytbing therein contained which bas been referred to by 
either side. United States letters patent No. 524,254, August 7, 1894 (appli- 
cation filed April 1, 1893), to Paul Julius, assignor to complainant, for "Saf- 
ranine Azo Naphthol Lake," patented In England, No. 4,543, application March 
13, 1891, issued January 2, 1892: 

"The ultimate objeet of my invention conslsts in a new lake that may be 
produced as a pigment or upon flber. It resembles vegetable indigo, in color 
and fastness againat vrashing and light, so nearly as to form an artifleial sub- 
stitute for the same, such as bas been sought for many years by chemists. In 
arriving at this new lalie, I bave made certain very essential intermediate 
discoveries or inventions, which I also désire to secure by this patent. Xhus, 
I hâve discovered and recognized that a certain class of substances (safranine 
azo naphthol bodies), known as 'insoluble précipitâtes,' and regarded as worth- 
less bodies, can be rendered soluble, and then constitute a most valuable dye, 
and I bave proved this discovery by rendering them soluble (as hereinafter 
furtber explained), and bave hereby enriched the dyeing industry witb a cheap 
dye of most excellent properties, the application of which Is founded on trans- 
forming it into the above said lake. The said Insolubility of thèse safranine 
azo naphthol bodies, as bitherto obtained, was due to the présence of alkali 
and salts therein. Thèse admixed impurities constitute a hindrance or obstacle 
preventing the solution of tbe bodies. I bave furtber discovered that thèse 
phenolic azo dyes (the said safranine azo napbtbol bodies) possess tbe cbaracter 
of bases, an exceptional characteristic possessed by no phenolic azo compound 
bitherto known. I bave applied or used this surprising basic nature of thèse 
insoluble précipitâtes In two ways, viz.: First, I bave taken advantage thereof 
to produce acid compounds or salts of the safranine azo naphthol bodies, 
whereby I destroyed the influence of tbe impurities hereinbefore referred to, 
to prevent tbe solution of tbe said bodies, and so obtained them In a soluble 
form, in a condition suitable for the use of the dyer; second, I bave taken ad- 
vantage of tbe aforementioned basie nature of the bodies to cause them to 
combine, when in soluble form, with tannic acid, and a métal such as anti- 
mony and Iron, whereby I produced tbe valuable indigo-like lake. 

"In the year 1885, a German patent. No. 38,310, was granted to the Leip- 
ziger Anilinfabrik Beyer & Kegel for the préparation of azo dyes by tbe com- 
bination of certain diazo safranines with naphthol sulpho acids. On aceount 
of tbeir bad dyeing qualifies, thèse proposed dyestulïs are worthless as such, 
and never came into commerce, and the patent was abandoned. Tbe com- 
pounds resuit ing from the combination of the safranine diazo compounds with 
the unsulpbonated napbthols bave been mentioned in ebemical literature as 
insoluble précipitâtes. They could not be applied In the dyeing industry, and 
bave since been disregarded, and fallen into the rank of useless bodies, and 
were not included In tbe said German patent. * * • 

"The foUowing Is an example of the manner in which my invention can be 
carried into effect, and the new dyestuff obtained. The parts are by weight. 
Make a one per cent, solution of safranine, taking one molecular proportion 
of tbe safranine used, say about seven (7) parts of safranine T, or about six 
and tbree-flfths (6.6) parts of pheno safranine, or about seven and seven-tenths 
(7.7) parts of dlmetbyl safranine. Diazotize by adding first a solution of 
sodium nitrite containing about fourteen (14) parts of that sait (one molecular 
proportion), and then twenty-three (23) parts of hydrochloric acid containing 
about thirty-three per cent, real acid (H(3l). The solution during thèse opéra- 
tions must be kèpt cold with Ice, and stirred. Next run the mixture into an 
ice-cold solution of about three (3) parts of naphthol— either alpha or beta— 
(one molecular proportion) in about one bundred and sixty (160) parts of water 
and twenty-five (25) parts of caustlc soda solution, containing about thlrty-five 
per cent, of sodium hydrate (NaOH), stir the mixture thorougbly for several 
hours. then fiilter off the blackish violet precipitate of safranine azo naphthol 
thus formed. Now wash well with cold water, prolonging this nntil the liquor 
running off is deeply colored, and shows that a soluble product bas resulted. 
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The paste then remaîning on the fllter <;ail be used In dyeing as sueh, or after 
mabing up to a standard strength. Or, -wlthout washlng so thoroughly, my 
new dyestuffl can also be prepared in ttte fotm of paste (in which form It beat 
meets the requirements of dyers), as foUows: Stlr the azo body, obtalned as 
above descrlbed, vrith a little -watér, and mix gradually with hydrochloric acld, 
Tintil a test portion of the paste obtalned is eômpletely soluble in bot water. 
To prépare the new dyeetnff from-the qnantltles ôf safranlne described in the 
abdVe eiàmide, about two àndiftne^fth (2.2) parts of hydrochloric acld, con- 
taining about thirty-three per cent, of real B^^arochloric acld (HCl), may be 
used at ithls stage of the^process. The paste so obtained contains my new 
dyesttiffl In the form of a sait, and can be diluted or made up to a standard 
strengthj IBstead of hydroehtotic acld, othBr acids may be used, sueh as 
acetie-acid, sulphurie, nitWc, oxallc, and taftàrlc acids; also salts which act 
as aelds; but, of thèse, hydrochloric and acetio acids glye tbè best re&ults. 
* * *i My new dyestuff, howevftr-prepared, Is a soluble safranlne azo naph- 
thol bofly. It oecurs In the dry fdrfli and in paste, and forms a dark-colored 
pôwderr'Wlth the slight métallie Bhéen glviïig a^Tiolet blaek paste. It is solu- 
ble tti ' MÉh ' hot and cold water^i^Mng violet' to blue solutions, Insoluble in 
alkallesrsolhble in alcohol, and praetlcally insoluble, or very slightly soluble, 
In benZiae.' The dye can readily be récognlzèd by Its behavior on treatment 
with rédUèlng agents, for safranlne and amidô naphthol occur In the réduction 
produets. •■ • • - ■ i 

"I -will no# proceed to descrlbe the néw laké, and the manner of obtaining ît: 

"Example a. Dissolve abbut twenty -parts Çf'liay nev? dyestuff in the form 
of powder (or Uie corresponding quadtity^<>f "pàste) in about two thousand parts 
of hot water,- ailow to eool, àndthëhàdd absolution of about thirty parts of 
tannin Inthree hundred parts of *ater (or the equivaleUt quantlty of an 
extract' Of sUïnac) ; finaliy add à Solution ot about eleven grams of tartar 
emetic la about one hundred and" flfty parts of water, ralse tbe température 
to the ioiling' point, aiid maintaîh this teniperàture for about flfteen minutes. 
Filter, whilè still hot, through a calico fllter, wash wéll with about ten parts 
of cold water, press ànd dry thé lake Bo Obtalned at a température of about 
seventy degrees centigrade. j i 

"Example b. To obtaln the lake on cotton flber proceed as foUows: Take 
the frësïi'ly bolléd' out goods, pass them six times through a bolllng hot solu- 
tion of. sumac, and thén leavè them overnlght in the llquid. Kext wring out 
and pabs abôut elght or ten tlmesfiirough a solution of antimony sait, wash 
well, and wrihg but. Now flU thë 'dye vat with the neèessary quantity of 
water. ond add thfe amouût ol 'aluMirilurn siilphate mentioned bëlow, then enter 
the goods, and, after passlng them through the liquid once or twlee, remove, 
and wring them lightly by stretehlngj ASd about one-eighth bf the dye solu- 
tion thMugh a fine sieyié, pass the goods again six; tlmes through the solu- 
tion, then ieiBoving thetn, and, stretching as before, add again one-elghth of 
the dye solution, subsèquently add a quartes of thè dye solution, and flnally 
-the remainder thereof, mànlpulating in the same way. * * • The dyed 
goods are of a color resémblmg indigo, possess a degree of faètness to light and 
washing exceeding that obtainable with the ordinary ànallne dyes, and com- 
parlng advailtageously with indigo Itself . The coloring matter niay be applied 
so as hot to bleed into the white. In addition to the valuable and novel degree 
of fastnesBof color possessed by the lakeprepared aecordlng to thls invention, 
whethèr on the flber or otherwise, it may bè recognized by the f oUowing very 
characteristlc reactions: » • ». ' 

"What I clalm as new, and désiré to seéure by letters patent, is: (1) As an 
article of manufacture, a 6'olorlng matter lake resembllng indigo '.v color, which 
can be obtalned by comMhing a soluble safranlne azo naphthol body with a 
tanno'mëtailic mordant, aiid whIch Is very fàst to llght and washins Upon 
sultable réduction, it shoWs the reactions of safranlne; Upon treatment ivlth 
caustic soda, it shows thé reactions of'tanhln;' and it coiitalns a métal, sub- 
stahtially as described. (2) As an article ôf manufacture, the herein-descrlbed 
blùé dyestuff, Which can be obtalned from a èafranine azo naphthol, and which 
may be recognized by the following characteristics: It is soluble in water; 
upon réduction with ètannous chlorlde and hydirochlorlc acld, amido naphthol 
is produced; and upon réduction with zinc éust and acetlc acid a safranlne ia 
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produced, substantially as described. (3) The process which consists in the 
treatment of a safranine azo naphthol with an acid until the body is rendered 
soluble in water, substantially as described. (4) The spécifie blue coloring 
matter (obtainable by rendering the safranine azo beta naphthol hereinbefore 
mentioned soluble in water), which possesses the foUovTing characteristics: It 
is solnble in water; gives a blackish green solution in sulphuric acid: and, 
on réduction, gives alpha amido beta naphthol and safranine proper, ail sub- 
stantially as described." 

Claim 2 is for a dyestuflf produced by the combination of diazotized safranine 
with alpha or beta naphthol. Claim 4 is for a dyestufï produced by the 
combination of diazotized safranine and beta naphthol. The chemical name 
of this dye of claims 2 and 4 is "Safranine Azo Beta Naphthol"; its commer- 
cial name is "Indoine Blue." Claim 1 is for the product (a lake) resulting from 
dyeing cotton mordanted with tannin and tartar emetic with the product of 
claims 2 and 4. Claim 3 is for a prooess of manufacturing the product of 
claims 2 and 4, and is not hère in eontroversy; no charge of infringement Is 
based upon it. 

Henry P. Wells, for appellants. 
Livingston Gifford, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). It 
would certainly seem a work of supererogation to undertake to add 
anytliing to tlie exhaustive discussion of the issues in this cause 
which is found in the opinion of Judge Coxe, sitting at circuit. 94 
Fed. 163. Inasmuch, however, as the record is voluminous, the 
briefs and arguments most elaborate, it may be well to indicate, as 
briefly as the nature of the case will admit, the reasons why we 
concur in his findings and conclusions. 

Certain propositions are now either expressly conceded by both 
sides or are undisputed upon the proof. A preliminary statement 
of them will somewhat simplify the discussion. 

The "earliest date of invention" is January 2, 1892, the date of the 
filing of the complète spécification for the British patent. The 
chemical product safranine azo naphthol was old; the patent as- 
serting, and the complainant contending, however, that the litera- 
ture of the art discloses no prior safranine azo naphthol available as 
an anticipation which was soluble in water. It will, of course, be 
readlly understood that a dyestuff which is insoluble in water is 
not as available in the art as is one which is water soluble. "I agrée 
witli the statement," says one of défendants' witnesses, "that the 
nonsulphonated compounds, when once prepared, cannot be dyed on 
account of their insolubility." The product in suit belongs to a 
group of chemical compounds prepared by the action of a diazo 
compound and an oxy, that is a phenolic body, which are referred to 
in the prior literature as insoluble in water; but prior to the pat- 
ent it had been found that by the introduction of a sulpho-acid 
group they could be so transf ormed as to be rendered soluble for 
application in dyeing processes. The chemistry of this transforma- 
tion need Qot be discussed hère. It is suflBcient to say that ail the 
witnesses recognize two distinct varieties of azo dyes of the kind un- 
der discussion, — the unsulphouated and the sulphonated. More- 
over, the solubility secured by sulphonation is gained at the cost of 
rendering the product unfit for cotton dyeing generally. 
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There is no prîor American patent, and although the answer, as 
ameiided, sets up a pflor use at Bufifalo, N. Y,, no évidence was pro- 
duced to establish it. There is no proof which wonld warrant a 
conclusion that the patentée at the tiine of his application did not 
believe himself to be the original and first inventer or discoverer. 
Therefore, under section 4923, Rev. St. U. S., testimony tending to 
show knowledge or use in a foreign country need not be discussed. 
It will be sufflcient to inquire if there is proof that Julius' invention 
was, prior to January 2, 1892, "patented or described in a printed 
publication"; and that description mnst be such as to show that 
the article described in the patent can be certainly arrived at by 
followîng the description (Atlantic C!o. v. Parker, 16 Blatchf. 295, 
Fed. Cas. No. 625), without the assistance of local prior knowledge 
or local prior use in the foreign country where the description ia 
published. 

Much time and space hâve been devoted to an effort to establish 
"prior use" in Germany. Since such prior use, if established, would 
be no défense, under section 4923, it is difficult to under stand why 
the record is thus incumbered. The various patents or publications 
on which défendants rely are the following: 

Holliday Patent. 

British letters patent were granted April 14, 1881 (No. 1,637), to 
Thomas Holliday, of the ârm of Read, Holliday & Sons, of Hudders- 
field, for an invention ôf "improvements in obtaining coloring mat- 
ters for use in coloring cotton and other textile fabrics." This is 
the flrst printed publication on the subject of safranine azo naphthol 
as a coloring matter. The spécification states: 

"The improvements relate to the employment of the coal-tar color, known In 
commerce as 'safranine,' and which color I treat with nitrous acld, and com- 
bine the product with ai|)ha or heta naphthol, or mixtures thereof, and which 
comhination may be made in the présence of the flber. As an example for 
carrying out thèse improvements, I prépare— First, a solution of, say, 2 parts of 
naphthol. 1 part of caustie soda, and 100 parts of water; secondly, a solution 
composed Of 1 part of safranine in 1,000 parts of water, with two parts of 
muriatic acid, -22 degrees Beaume; to thls latter solution add 10 parts of 
nitrite of soda solution, 30 degrees Beaume. I do not, however, confine my- 
self to this means of azotizing, as other methods may be adopted. By mixing 
thèse respective solutions, the coloring matter will be preelpitated. I prefer, 
in mixing thèse solutions, to add the second to the flrst, but this may be 
varied. The combinatiori of the solutions in the présence of the flber may be 
effected by flrst impregnating the flber with the flrst-mentloned solution, and 
then with the second solution, and flnally with an allcali, so as to fully develop 
the color. The order of the imprégnations, as well as the strengths of the 
solutions, may be varied; care being taken that the azotized safranine, the 
naphthol, and the flber are simultaneously présent whëtt an alliali opérâtes to 
develop the color." 

It will be iioted that this patent calls for a combination to be 
"made in the présence of the flber"; that is, the flber is first im- 
pregnated with one constituent, and then with the other. This was 
at the time a common. method for dyeing with colors which, in com- 
bination, were insoluble, and at that time no dyes were produced on 
the fiber save those which were insoluble in water. A direction, 
therefore, to dye in présence of the fiber may fairly be taken as a 
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déclaration that the coloring matter is insoluble. The tbree experts 
who testified for the eomplainant ail stated that they had repeated- 
ly experimented, foUowing the directions of this HoUiday patent, 
and that the product was invariably insoluble in water. They were 
not cross-examined as to thèse experiments, nor did any witness for 
défendants contradict them in this particular. Therefore, although 
the Holliday patent does not expressly state whether its product is 
soluble or insoluble, it must be understood to be water insoluble, 
and, indeed, défendants' brief seems to concède this. The Holliday 
patent, therefore, does not describe a water-soluble safranine azo 
naphthol. 

Chemische Industrie 1882, p. 7. 

This is a mère référence to the Holliday patent. It is not sepa- 
rately discussed in appellants' brief, and is referred to hère solely 
to indicate that none of défendants' alleged anticipations hâve been 
overlooked. 

The Moniteur Scientifique. 

In September, 1885, the flrm of Beyer & Kegel applied for a Ger- 
raan patent in manner f ollowing : 

"Préparation of New Blue Coloring Matters. 

"It Is known that the safranlnes obtainaWe from primary aminés can be 
transformed wltli nltrous acld Into diazo eompounds. We hâve now found 
that the combinations of thèse diazotized safranlnes wlth phénols or its 
sulpho acids form dyestuffs, whieh are distlnguished by a darli blue, indigo- 
like shade. We give the following examples: (1) 32 kg. pheno safranine are 
dissolved in a suffieient quantity of water, mixed with about 25 kg. muriatic 
acid, and converted Into the hydrochlorate of the diazo eompound by adding 
an aqueous solution of 7 kg. of sodium nitrlte. This diazo eompound Is then 
poured into an alkalîne solution of 22 kg. B-naphthol, whereby the coloring 
matter is formed. (2) In order to prépare a corresponding dyestufC from the 
safranine whlch Is olitained by oxidation of dlamidotoluol and a mixture of 
o. toluidin and aniline, we proceed as follows: 35 kg. of the safranine re- 
ferred to are dissolved in water, and transformed into the corresponding diazo 
compormd, with muriatic acld and 7 kg. of sodium nitrlte. If this diazo 
eompound is allowed to run into an alkaline solution of 35 kg. B-naphthol 
monosulphonate of soda (for Instance, of the soda sait of the so-called 'Schaef- 
fer Acid'), a blue dyestufC is formed, dyeing mordanted cotton Indigo blue 
shades. Qulte analogous résulta are obtained with phénol, resorcine, B-naph- 
thol, the other naphthol monosulpho acids, and naphthol di and tri sulpho 
acids. 

"Claim: Process for the préparation of blue dyestufCs, whieh are formed by 
eombinatlon of diazotized safranlnes of the said class wlth phénols or its 
sulpho acids." 

The German patent oflice asked for more detailed statements, 
whieh, presumably, were furnished. Inspection of this application 
shows that it dealt with two distinct products, — the nonsulphonat- 
ed, example 1, and the sulphonated, example 2. Opposition devel- 
oped, and the Holliday patent was cited, whereupon Beyer & Kegel 
wrote to the patent office: 

"We hâve noted and convlnced ourselves that * • • the firm Read, 
Holliday & Sons hâve taken an English patent for azo oolors by combination of 
diazo safranine and naphthols, * ♦ * and see from it that It is Holli- 
day's only object to produce on the flber the color Insoluble in water from 
safranine and alpha and beta naphthol, or from mixtures of both. Now, ac- 
eordlng to our researches, two substances are formed by the action of diazo 
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safranines on tlie naphthçls, one soluble In acid, and one Insoluble, whlch ean 
be separated by acids. No-çv:, we use th^ coloring matter soluble in acid, whilst 
the Insoluble one, whlch te probably Identical wîth that of Sblliday produced' 
ottlfee flber* remalns béHind on flltiratlttn: But as now âolllday did actflally 
flnst) eflect ; tte eomblnatlon 6t diazo safranines with napjithol, as we bave 
conrineed ojirselves, we therefore withdraw our application for a patent for 
thp çombination of the diazo safraaine with phenpl, resorclne, alpba, and beta 
nâphtliol; but, on tbe other hand, there Is probably hardly anything to be 
objected against the patfenting of a proeeSB fOr thé préparation of azo coloring 
matter* from diazo, safranines and the phénol m naphthol sulpho acids, such as 
are gaïtlenl^rly m^ttoned In our patent, application L 3,337 III., and the 
aminés or thelr snlphp adds of the suppleîpent patent L 3Mt III." 

Thereupon the German patent office issued patent 38,310 to Beyer 
& Kegel for "procesl for the preparation of blue coloring matter by 
the combination of diazo safranines with naphthol sulpho acids"; the 
proeess set forth being that desçribed in example 3 of the applica- 
tion supra. It contains a list of dj^eatufifs prepared under the pat- 
ent, gfvihg their shades, with à statement whether or not they are 
soluble in water, — pregumably the further détails required by the 
patent office. Inasmiich as the German patent, as issued, is con- 
fined fo tHe sulphonated produet,'it Is not available as an anticipa- 
tion. 

Applications for patents in Gêrmany are confideiitial. They are 
not publishéd, although their contents are diVulged to persons seek- 
ihg to oppose issue. For that reasQU this orîgîhal German applica- 
tion is not set up as an anticipation. But in 1886 the Moniteur 
Scientifique, a Prench periodieal, publishéd what purported to be a 
copy of the German Hïjplication of Beyer & Kè§rel, This transla- 
tion need nlot be repeafjted hère. It is substanjtîally as set forth 
above, wîth the addition of a table or list of shades and constituents. 
In this li&tappears the folio wing: 

"Diazo safranlne with; 

1 Mot alpha naphthol: Bine, insoluble In water. 
."■ bétâ naphthol: Blue, violet, Insoluble in water." 

The "description in a printed publication," therefore, which the 
Moniteur Scientifique discloses is the description of a safranine azo 
napthol iiisôriible in water, and therefore not an anticipation of the 
water-soluble produç^ o^ the patent in suit. Défendants hâve intro- 
duced much testimony in a hopeless attempt to strike thèse words 
"insoluble in water" but of the description. There is no ambiguity 
in them which calls for expert enlightenment to interpret them. 
We hâve no hiatus to be fllled by appeal to the gênerai literature of 
the art. If \^ould maké no diffei*ençe if the inévitable resuit of fol- 
lôwing the process ofèsample 1 shOuld be a *ï^ater-B6ltible product. 
(The évidence by no meahs establishes this.) Nor Would the knôwl- 
edge or et^rience of âny number of chemists (unpublished to the 
world) tha:t' the phrase Was "erroneous," or "â tuistake," or "an inter- 
polation" change the situation. The "descripfibn îtfa printed pub- 
lication" of the ^atute is to be found within thë four corners of such 
printed publication. Jndge Coxé tersely and ttcctifately expresses 
the law and the rea^i^n îôr it în,ithp foUowlng passîige: 

"The question is, what does the -pri«»;pnbllcation say? not what it might 
hâve said, or what it should bave said. If prior patents and publications eau 
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be reconstnicted by extrlnsic évidence to fit the exigencles of the case, the 
inquiry wlU no longer be conflned to what the publication communlcates to the 
public, but It wlU be transferred to an endeavor to ascertaln what Its autbor 
intended to communlcate." 

Table in Schultz's Book, 1887-1890. 
There is a tabulation in Prof. Schultz's "Chemie des Steinkohlen- 
theers," in which appears the folio wing: 

Diazotized Base Safranine. 



Combination 


Techni- 

cal 
name. 


Litera- 


Shade. 


Reaction with 


Re- 


with 


fcure. 


conc. HîSOi 


marks. 


Phénol 






Red vi- 
olet. 


Bluish green, with 
HsO first blue, 
then brownish. 




Eesorcine. 






Violet. 


Green, with water 
first blue, then 
red. 




A. naphthol 




German 
patent 
No. 38,310. 


Blue. 


Brown, with H,0 
green, blue, vio- 
let. 




B. naphthoL 




G e rman 
patent 
No. 38,310. 


Blue. 


Dirty green, with 
water blue. 





It Is contended that the absence of any statement in the last col- 
Timn, headed "Eemarks," and the statement of the shade, import that 
the product is water soluble. Judge Coxe dismissed this from con- 
sidération as being a mère skeleton, falling far short of the clear and 
précise statement required by the law. Upon its face it refers to the 
product of "German patent No. 38,310," and that, as we hâve seen, 
was conflned to the sulphonated product. It is immaterial to inquire 
what German chemists might hâve supposed that Prof. Schultz 
meant, nor what he now says he meant, nor what he really did mean, 
nor whether the référence to the German patent is a "mistake," nor 
whether it is, in the opinion of chemists, "absurd." Schultz conflned 
the "description in [his] printed publication," not to the chemical 
products referred to in Beyer&Kegel's application, but tothose which 
they were content to cover by their patent. Such référence cannot 
now be stricken out, and the limits which he thus, intentionally or 
not, set to his publication, cannot now be disturbed. 

Beyer & Kegel's French Patent. 
This was issued October 31, 1885, for a "process for the production 
of dyestuiïs derived from safranine." It covers process for both non- 
sulphonated and sulphonated products, in which respects it differs 
from the German patent. It contains no table or list giving shades 
and solubility of the différent varieties of product. The material 
portion reads: 

"(1) Dissolve 32 kg. of pheno safranine in the necessary quantlty of water, 
add 25 kg. of muriatic acid [acide chlorliydrique], and form the dlazo cWorlde 
by the addition of a watery solution of 7 kg. of nitrite of soda. By running 
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tîjla diazo compound into an alkallne solution of 22 kg. of beta naphthol, the 
'.eolQBtog matter l8 foimed.: <;2) To ©fûduce, a^ conrespondlng wlqring matter 
iSltHa, m: f. ■? [safrantoe O], proceedtiln the followlng manner: Dissolve 35 
kg. of the mentloned safranlne In water, and transform the same Into the 
corresponding diazo compound by meansof murlatic acld and 7 kg. of nitrite 
of sodium. By addln^ thfe formed diazo compound to an alkallne solution of 
35'kgf, of the soda sait of beta naphthol monosuif oaeid (é. 9, the sodium sait 
of the acid known as SchaefCer's), a^ blue coloring matter is fonned, wliich 
dyes mordanted cotton an indigo shadé." 

i TbJs second recipe, it will be perceived, deals with the sulphonated 
prqâuctj and it is of the product théreby produced that the statement 
is lïiade that it "dyes mordanted cotton an indigo shade." Whatever 
implication as to solubility there may be in this last-quoted phrase 
thëreforé àpplîes to this sulphonated product, not, as some of défend- 
ants' witiiesses suggest, to the product of tiie first recipe. Indeed, 
the testinibhy of ohe of thèse wituesses as to the alleged "direct state- 
ments" of the French patent are so contrary to its text that it is diifi- 
cult to believe he could hâve had the document bef ore him when he 
testified. With the sulphonated product this case is not concerned. 
Discussion may be conflned to the first recipe of this Freûch patent. 
This recipe gives exact quantities, save in two particulars: It 
fails to State what percentage of acid is to be taken and what amount 
of what substance shall be used to produce the alkalinity of the 
"alkaline solution of 22 kg. beta naphthol." Alkaliûity might be 
produced by caustic soda-or by carbonate of soda, but it was known 
that naphthpl would not dissolvç in water with carbonate of soda 
^l(vne; it wili dissolve in water y?ith caustic soda. Now, it is a fact 
est3,blished by the testimony in this case th^t, if the blank in this 
recipe bé fllled with a certain quàntity of caustic soda alone (or with 
a certain other quàntity of the same to prodûce solution, the alka- 
linity bging thereafter preserved with carbonate of soda), the resuit 
will be water-soluble safranine iazo naphthol; but, if the blank be 
fijjed wit)i a certain îarger quàntity of caustic soda, the resuit will 
be water-ijasoluble safranine azo naphthol. Where, then, are we 
to tum for information as to how this blank should be fiUed when we 
are trying to defeat a patent by référence to what bas taken place in 
a foreign country? îîot to the individual expériences of foreign dye- 
stuff nmlçef s,i nor to the unpublishled théories of foreign chemists, but 
to the liter£!!.ture of the art, — ^to the "description in a printed publica- 
tion,!' whicA the statute calls for. The literature of the art of pro- 
ducing safranine azo naphthol is brief. Défendants' witness, Dr. 
Schweitzer, says: 

"The EngUsh HoUiday patent is the only one (prlor to Julius) giving kind or 
quàntity of alkall to be used in the préparation of safranine azo naphthol. 
This Holljdfty patent is the first printed publication on the subject. The sub- 
sequept publications do not mention the quantities or qualifies any more, be- 
cause thèse détails were unnecessary fof everybody skilled In the art at the 
'date of tkose publications." 

Individual experimenters might, in the light of information derived 
froi|i their own expérience or from the gênerai literature of chem- 
istry^ hâve used, some one quàntity, some another, when practicing 
the flrst recipe of the French patent; but certainly one skilled in the 
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art would be expected to détermine th.e "kind and quantity" unspeci- 
fled tlierein by référence to the authoritative literature already quot- 
ed. If he did so, and used the kind and quantity speciiied in the 
Holliday patent, he would inevitably get a water-insoluble product, 
which is precisely what he would expect to get, because recipe 1 
of the Beyer & Kegel French patent is substantially identical with 
recii)e 1 of the Beyer & Kegel application as published in the Moni- 
teur Scientifique, and that publication itself déclares that the product 
is water insoluble. The description in the French patent, therefore, 
when completed by the descriptions in the other printed publications 
which treat of safranine azo naphthol, does not disclose the invention 
of Julius. 

The Agenda and the Textile Oolorist. 

The Agenda du Chemiste is a French periodical, which in 1890 pub- 
lished an article on azo colors. In September, 1890, the Textile 
Colorist, a periodical issued in Philadelphia, published a translation, 
or, to speak more accurately, a paraphrase, of this article. During 
the cross-examination of one of complainant's witnesses the article 
in the Agenda was produced, a translation verifled, and both put in 
évidence; the witness being examined thereon at considérable length. 
After ail the testimony was closed and printed, and the case was on 
the calendar ready for flnal hearing, défendants' counsel applied to 
the circuit court (the writer of this opinion then sitting) for leave to 
reopen the case to put in the article from the Textile Colorist, and to 
take further testimony thereon. The expressed ground for this ap- 
plication was that by reason of inadvertent mistakes of translation 
the article in the Textile Colorist, although purporting to be a copy, 
conveyed a différent meaning from the meaning of the article in the 
Agenda, already in évidence. Upon an examination of the two arti- 
cles the court was not satisiied as to the truth of this assertion. 
Nevertheless, since they were not textually identical, it was deemed 
best to grant the motion. The case was thereupon reopened, the 
article put in évidence, and testimony taken, the cause going over to 
the ensuing term. The resuit is thus stated in the brief of défend- 
ants' counsel: "With the exception of the flrst paragraph of the 
Agenda, which is omitted in the Textile Colorist,. the two are iden- 
tical." It will be sufificient, therefore, to quote from the Agenda: 

"Colors Formed Directly on the Piber. 

"The greater mimber of the azo derivatives employed In dyeing are sulpho 
derivatives, and this introduction of a sulpho group into their molécule has for 
its purpose to render them soluble in water, and to permit of theIr use in dye- 
ing. For several years it has been sought to produce thèse eompounds directly 
on the fiber, by a successive imprégnation with the diazo derivative, and then 
with the phénol or naphthol, which develop the desired shade by their combina- 
tion. The ingrain colors of Brooke, Simpson & Spiller, which contain as basis 
the primuline, a derivative of thiotoluidine, are the first examples of this class 
of prodncts. The pièces of cotton exhiblted in the show case of Mr. Horace 
Koechlin hâve demonstrated that the reaction giving rlse to the azo derivatives 
can be accomplished on the tlssue as smoothly as in the vat of the factory, and 
that one also obtains perfectly even and regular dyelngs. Mr. Horace Koech- 
lin, aided by M. Georges Galland, has found that to Insure success it is neces- 
sary to Invert the usual order of the opérations, by first impregnating the 
cloth with the phénol, and afterwards with the diazo solution. For instance, 
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One,topregtnates the cotton tissue flrst wjth B-naphthol, 25 gr.; çaiistlc soda a« 
aS"."^ gr,; ^{iter, 1 litre. One pafls, one drles in thé hpt flUe, and o,ne passe» 
fwr thlrty tôé6ndâ throiigh the foU&'ritog dlazo batHs made % mlûgling the 
three solutions mentioned, in the ordër given. • ♦ *• - 
"Blue: ■ -^ i 

Ist. Safranine of 10 p. c 1 litre. 

Hjdroehloric acid 4. ....... .. 75 gr. 

2d. Nitrite 0! soda .......; 20 gr. 

Water % litre. 

Ice 250 gr. 

3d. Acétate of Soda 250 gr. 

Water , .' 2 litres." 

The f uU text of this article thus quoted seems to be a complets 
answer to the far-fetched inference, sought to be drawn by défend- 
ants, that it contains a description of a water-soluble dyestuff f ormed 
in substance; that is, as a separate product apart from the fiber. 
From the beginning to the end of the article it deals with formation 
on the flber, flrst produced by Brooke, Simpson & Spiller, and im- 
proved upon by Koechlin. There are two références only to any 
other process, — one (in the flrst paragraph), to the sulphonated group; 
the other, a bare statement of the fact that the reaction which gives 
rise to azo derivatives can be accomplished in the vat of the factory. 
Manifestly, this last référence is to a reaction already known, and, 
since the resuit of foUowing the process of the Agenda is to produce 
a water-insoluble product on the flber, the "reaction accomplished" 
in the. vat "as smoothly" must refer to a reaction giving a like 
produbt in substance. Oertainly, this Agenda article contains no 
description of a water-soluble safranine azo naphthol. 

Other Prlôi* Publications. 

An article in the Textile Colorist for 1887 is ref erred to in the brief 
as giying prepisely the treatment prescribed in the acid portion of 
the pateijitin suit. Wç find no eT|dence sustaiiping this proposition, 
and the article itself Ê(hQws that; i;t refers to tjjipse bodies which "are 
by trea.tinent Ty^ith sulphuric acid transformed iiito , sulpho acids," 
—the sûjiplionated grçup, with whic|i we are ijot hère concerned. 

Two pemaining prier publications, viz. Priedlander's Fortschritte 
and An^ressen in Berichte, hâve n,ot been dijSfiiissed in appellants' 
brief, landth^rpfore nç^4i*ot l^e hère consiidere^. ^^ , 

The next branch of tjie case présents the question of invention. 
That is sufficiently diiepiosed of in the exhaustive discussion contained 
in Judge Goié't opinion^ He has staited, every argument suggested in 
defendaùt^! letemopy fairly, fully, ', and more fpr.p;bly than do the 
witnesses theinselves. , Having thus sununarized the argi^ment agaiûet 
invention, he aflswers it clëarly, categorically, and comprehénsively. 
The entire discussion istpo long toquote hère; to ùndertake to give 
excerpts frbin it would n|ût fairly présent the argument. It is suffi- 
cient to say that we conew fully in his flndings and in his conclusions. 
I Besides a réitération ol the arguments thus disposed of at circuit, 
—upon whtèh appellàpts' counsel'has, as he was entitled to, asked 
the opîniori oî this court,— he criticises Judge Goxe's reasoning as 
being fouhâed on a f undamental misapprehension. The brief con- 
tains thèse statements; 
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"The learned judge [must hâve] supposed that the color in suit was the 
first and only coal tar derived substitute for vegetable Indigo, to say nothing 
of the supposition that safranine azo beta naphthol of the prior art was a 
woithless body. Both suppositions were completely contrary to the fact. 
* * * It is to thèse misapprehensions, particularly the misapprehension 
that the complainant's color stood alone in the art as a substitute for vegetable 
indigo, and was its flrst known substitute, that défendants largely attribute 
his décision in favor of the patent." 

The évidence in this case abundantly shows that the water-insolubie 
safranine azo beta naphthol of the prior art (the italicized words are 
carefully omitted in the brief quoted from) was, as Judge Cîoxe called 
it, "a comparatively worthless and neglected body." There is no 
warrant for the supposition that the judge supposed that the "color 
in suit was the flrst and only coal tar derived substitute for vegetable 
indigo." What he said in the opinion is this: 

"To produce a cheap, artiflcial soluble substitute for indigo, possessing many 
of its advantages, and in some resoects superior to indigo, was surely no mean 
achievement. Learned chemists in Germany and Bngland, and probably in 
other countries, had long been experimenting to produce a resuit the impor- 
tance of whieh was universally reeognized, but Julius was the flrst to succeed." 

Défendant enumerates many "coal tar derived substitutes for veg- 
etable indigo, ail blue cotton dyes," including alizarine blue. None 
the less the statement in the opinion is accurate. Alizarine blue is 
dyed with a more expensive mordant. Some of thèse enumerated 
dyes are inferior in fastness to air, or to water, or to soap, or in 
cheapness, or in convenience of dyeing, or in shade, or otherwise. No 
one of them is indicated which combines as many resemblances to 
indigo as does the color in suit. The most persuasive évidence to the 
fact that Indoine Blue is a substitute for indigo so superior to others 
as to justify ail that Judge Coxe has said of it is found in this record 
itself, where a determined, acrimonious, persistent, and extended as- 
sault upon the validity of the patent has been made by 11 expert wit- 
nesses marshaled by the défendants and by other infringers. It is 
not usual to go to such trouble and expense to get d product ont of 
the monopoly of a patent if it be only one of a large class ail equally 
available to the manufacturer. The Bengaline Blue of défendants is 
identical with the Indoine Blue of complainant, and we find nothing 
in the record to challenge the accuracy of the following statements 
which défendants publish of this dyestuff : 

"The newest and most perfect substitute for indigo on cotton, [requirlng] 
only about half the quantities of thèse mordants necessary for other basic 
aniline colors." "The résistance to strong boiling altalies or acids far exceeds 
vat-dyed indigo, and the cost of dyeing is from 33 to 50 per cent, less (according 
to shade) than Indigo vat The fastness to light, air, rain, etCi, Is most re- 
markable." 

The identity of défendants' Bengaline Blue with the product of 
daims 2 and 4 is overwhelmingly established. In selling tliis product 
with directions for producing the lake of claim 1, and promoting such 
sales by distributing sample swatches thus dyed, they also infringe 
claim 1. The decree of the circuit court is sustained, with costs. 



814 104 FEDERAL REPORTER. 



Bi^iljçiRlO 'Ï^HICLB CO. et al. v. WliSîTON 



(Circuit Court, S. D. Né* ïork. 



MOTOR-CAERIAGE CO. et al. 
November 9, 1900.) 



1; Patents— Validitt— Détermina TroN on Dbmurrek. 

A patent cannot be held Invalld on demurrer unless its , invalidity so 
clearly appears on its face that no évidence can change the légal aspect 
o£ the case, and, entltle the complainant to recover. 
8. Same— Uas-Motor Road Vehioles. 

The Selden patent, No. 549,160, for a roàd yehicle propelled, by a liquid 
hydrocarbon gas engine of the compression type, the application for -which 
was made in 1879, Is not so clearly lacking In invention, in view of the 
thên State of the art, that It can be held vold on its faèe. 

In Equity. Suit for infringemèpt of patent. On demurrer to bill. 

Frédéric H. Betts and William A. Redding, for complainants. 
A. S, Pattison, for défendante. 

GOXE^ District Judge. The bill, in the usual form, is based upon 
letters patent, No. 549,160> grânted November 5, 1895, to George B. 
Selden for a road vehicle, the potor being a liquid hydrocarbon gas 
engine of the compression type. The application was flled May 8, 
1879. The demurrer, tihough divided uiider flve sepàrate heads, is 
based upon the bçoad propositiçii that the patent, on its face, is void 
for lack of patentabili^. Stàted generâlly the argument for the de- 
fendants is as follows: The spécification concèdes that ail of the élé- 
ments of the combinations of the claims were old; that steam en- 
gines were employed to propel road wagons, liquid fuel being used to 
generate steam; that gas engines were old and their use, as well as 
that of othçr motors, had beeii proposed for tram cars and similar 
vehicles. This being the admitted state pf the art it is argued that it 
did not require an exercise of the inventive faculty to substitute a 
gas engine for a steam engine îh a well-khown self-prôpelling vehicle. 
It is insisted, further, that the claims «Jo not cover combinations, 
but are for aggrçgations merely. , 

The law ig yery plpin. A patent must not be held invalid upon 
demurrer unless its invalidity go clearly appears that no testimony 
can change the légal aspect of the case. If doubt exists the complain- 
ant is entitlëd to its beneflt; if the faults pointed put by the défend- 
ant may, by any chance, be cured by proof; if, in short, there be a 
possibility that the complainant, may succeed, the demurrer should 
be overruled. American Fibre Chamois Cîo. v, Buckskin Fibre Co., 
18 C. C. A. 662, 72 Fed. 508. It should be remembered that the in- 
vention, if there be one, was made very early in the history of "horse- 
less carriages." The court will take judicial notice that prior to May, 
1879, the art df propelling vehicles by motprs, carried by the vehicle 
itself, was in its infancy. Thèse carKÏages were unknown to the 
streets of New York and few were seen on the streets of Paris. They 
were, withûut exception, crude and tentative machines. Selden must, 
therefore, hâve been among the earliest experimenters in the art. 
If the thousands of steam and electric "automobiles" which now are 
constantly perambulating the streets of every large city had been 
available as modèle the task of constructing a successf ul "gasmobile" 
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would haVe been less diflScult. In otlier words, the fact that Selden's 
work was donc over 21 years ago should not be lost sight of in esti- 
mating the value of Ms achievement. Upon the présent record ke 
must be regarded as the flrst to construct a road locomotive provided 
witb a liquid bydrocarbon gas engine of the compression type so ar- 
raaged as to leave the platform of the carriage unobstructed. 

The drawings of the English patents referred to show locomotives 
designed to run upon rails and, therefore, presumably, upon levels 
or light grades. This was not the problem which was solved by 
Selden. He has made, or it must, on demurrer, be assumed that he 
bas made, a self-propelling vehicle which is capable of traveling on 
ordinary country roads, going up and down hill, and making long dis- 
tances without replenishing its fuel réceptacle. Surely, it required 
invention to construct such a machine. But in order to test the 
proposition still further let it be assumed that steam carriages and 
electric carriages similar to those in common use to-day were known 
prior to 1879 and that gas moters had actually been used to propel, 
upon common roads, the heavy and clumsy structures shown in the 
drawings of the English patents. 

This statement of the prior art assumes three most pregnant facts 
not found in the record, but, even so, how stands the case? Is it fair 
to assert that, in no circumstances, could it involve invention to cre- 
ate the patented machine, because similar machines had been pro- 
pelled by electricity and steam, and machines, differing radically in 
structure and purpose, had been propelled by gas? Was there noth- 
ing more than the new application of an old device to a well-known 
class of vehicles? It is thought that the complainants are entitled 
to a more libéral interprétation of the patent than that contended 
for by the défendants. The patentee's contribution to the art should 
not be considered from a narrow point of view; his work should not 
be examined through an inverted télescope; the horizon of invention 
should not be contracted to the periphery of a sixpence. The patent 
describes an ingénions and complicated machine operated by a type 
of engine never used before in road locomotives, employing with 
safety a highly volatile and dangerous fluid. The carriage of the 
patent is easily handled; it economizes space and may be managed 
by one possessing no expert knowledge. It cannot be maintained, 
upon the English spécifications alone, that the construction of such 
a machine required no inventive skill. It is possible, if not probable, 
that a light road carriage equipped after the English plan would prove 
a lamentable failure. The doctrine invoked by the défendants, that 
the transfer of an old device to a new use does not involve invention, 
if applied without qualification or exception, would destroy many of 
the most valuable patents. See Potts v. Creager, 155 U. S. 597, 15 
Sup. et. 194, 39 L. Ed. 275. At pages 606, 607, 155 U. S., page 198, 
15 Sup. et., and pages 278, 279, 39 L. Ed., the court discusses a large 
number of situations in which the rule is inapplicable and concludes 
with the following pertinent observation: 

"Indeed, it often requlres as acute a perception of the relation between 
cause and effect, and as much o( the peculiar inventive genlus which is char- 
aeteristic of great inventors, to grasp the idea that a device used in one art 
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Bûa^bè màdè aVàllable In flnothet, as "Would bé necessary to create the derlee 

■ dpHë'èôii'rt is clearly of the ofpinion that the impiense weight of 
autïi6rity sustâins the propositioïi that this patent cannot be held in- 
vaM on demùrfer. 

The cdûrt has refrained ffom discussing the subsidiary questions 
mooted on the briefs as they miày appear in a totally différent light 
aftèt thé'^roof is prèsehted. The demurrer is overruled, with costs. 
The défendants may ansWer in 60 days. 



THOMSON-HOUSTON ÉliïJOTRIO CX3. y. WALKBR CO. 
(circuit Court, D. Néw Jersey. November 8, 1900.) 

L Patbnts— Vaudity— Bbosh Holdbps. 

Clâlihs 4 and 5 of léttérs pateflt No. 462,973, dated November 10, 1891, 
granted to E. Thomson and W. O. Wakefleld, for an "Improvement In 
Brush-Holders for Dynamo-Eleûtrle Machines," are void as lacking pat- 
entable novelty, In vlew of thè pfior axt. i 

3. Samk— Infringbment. / 

ClaiRis 1, 2 and 4 o? lettera patept No. 894,999, dated December 25, 1888, 
grantéd to Edwln W. Klce, Jr„ for a "new and useful Brush and Brush- 
Holder," are valid, àM clalm 2 bàs been Infringed by the défendant. 

(Syllabus byi the Court), : ' ; 

In Equity. , 

J. Edgar Bull and Edmund !^etmore, for cpmplainant. 
Henry B. Brownell and G. E. Mitchell, for défendant. 

, BKADFOED, Distriptt ' Judge. , The bill charges infrîngement of 
ietters patent of the IÇfnited States Nos. 394,99;9 and 462,973, both 
of A\;hich are and were at the time of the alleged infringement thereof 
owned by the complàin^nt. The answer sets up the usual defences, 
including anticipation, lack of patentable novelty and non-infringe- 
ment Patent No, 394,999 was granted December 25, 1888, to Ed- 
win W. Eice, Jr., and patent No, 462,973 was granted November 10, 
1891, to Eli^p.Thomsop and iWiilliam 0. Wakefleld. Thèse patents 
relate to Unprp^yements in brushes and brush-holders for dynamo- 
electric mac^ipes, and each of th^a contemplâtes the use of a brush 
of block fon», gpringiaotuated andmoving in a slot or socket of a 
brush-hold^j;, the brush of the earlier patent being composed of 
çopper strips pf laminae, and th^t of the later patent of carbon and 
métal or of carfeon alqne> In themechanism of each of the patents 
in suit the end p|f jth^ bPish hea;;» upon the cojnmutator in a direc- 
tion not far ifemoyed f rom a right-angle and ig kept in contact v?ith 
it through -lihc^action of a siffiijg or springs. ; The employment of 
Ijrushes of bloçkform subptantia% at right-angles to that portion 
of the surface jpf the, commutatqragainst which they are properly 
Spring-actiîat!ed,i»ot only, allo-Wj the commutator to rotate in either 
direction without necéssitating a.change in the position of the 
brushes, but is calculated to insure suflSciently good electrical con- 
tact between the commutator and the brushes to cohvey the current 
without sparkiilgjburning or pther injtirious résulta. To secure 
such an electrical contact is an Object of primary importance. 
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The charge of infringement has been conflned to claims 1, 2 and 
4 of patent No. 394,999, and claims 4 and 5 of patent No. 462,973. 
The claims in suit of the earlier patent are as follows: 

"1. The combinatlon, wlth the brush-holder, of a brush-follower mounted 
indepeBdently thereof, a spring for forcing sald follower toward the brush, 
and an intermediate spring between the brush and follower, as and for the 
purpose described. 

2. The combinatlon, wlth the brush-follower and a spring for forcing the 
same toward the brushes, of an Intermediate spring attaehed to the follower 
and bearing on the brush. » * * 

4. The combinatlon, wlth the brush-holder, B, of a pivoted brush-follower, 
C, a spring, E, attaehed at one end to the holder and at the other to the fol- 
lower, and a brush mounted in the holder and movable independently thereof 
under the influence of the follower." 

In the description of patent No. 394,999 the patentée says: 

"My présent InTention relates to brush déviées for coUecting electric cur- 
rents from the cominutator-cylinder of a dynamo and for dellverlng such cur- 
rents to the commutators of motors, and has référence more particularly to 
improvements whereby the brushes are readily replaceable and whereby it 
becomes dlfflcult for unsliilled persons to place the brushes wrongly on the 
commutator, at the same time securing cheapness of manufacture and uni- 
formity of overlap on the commutator. The Invention Is also designed to per- 
mit the commutator to be run in either direction without changlng the position 
of the brushes." 

The patents alleged to be anticipatory of or to négative patentable 
novelty in the Kice invention may be divided into two groups: first, 
those relating to a trailing brush rigidly clamped in a pivoted holder, 
and, secondly, those relating to a block form of brush, end-bearing, 
and movable in a box form of holder. Olearly the former group 
did not anticipate the Eice invention as covered by claims 1, 2 and 
4, or any of them, nor so affect the state of the art as to négative 
its patentable novelty. It is not so clear that the latter group of 
patents did not so operate. On careful examination I hâve failed 
to flnd that any of the eombinations covered by those claims was 
strictly anticipated by any of the patents referred to by the défend- 
ant. A more serions question is whether the prior art, as disclosed 
by such patents, dœs not négative invention or patentable novelty. 
Before the date of Eice's invention brushes of block form, spring- 
actuated, moving in stationary brush-holders, and so set as to allow 
the commutator to run in either direction without change in the 
position of the brushes, were widely knovi^n and used. But it ap- 
pears that Rice vras the first to employ a main or primary spring 
acting hpon a pivoted follower so mounted as to move independently 
of thé brush-holder and also an auxiliary or intermediate spring, 
under the combined influencé of which tvFO springs the motion of 
thé brush in its holder or box was controlled, and its end continu- 
ously kept in close contact with the ' surface of the commutator. 
It is éssential to the satisfactory opération of such mechanism that 
the end of the brush should be in close ànd continuons contact with 
the commutator to permit the free passage of the çurrent. The fol- 
lower of the Rice patent is pressed forward'by the action of a coiled 
spring attaehed at one end to the follower and at the other end 
to the brush-holder; the intermediate or auxiliary spring being 
104 P.— 52 
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adapted and serTÎng m to equa^ize! and regulatethe-prçssure on the 
brasb as to cause it accurately tft ï'Ç'sppn^ to the rapid a-^d minute 
Tibrations to which it is subjeqt^. lie pressure of tlie foUower 
through the action of tke m^in qi; primary spring îb ;<;ransmitted to 
the brush, tlirough tbe ageucy oiE tïie intermediate or auxiliary spring, 
attaetied to the foUower and b&aiing on the top of the brush. The 
introduction of Eice's intermediate or auxiliary spring, not forming 
part of the brush, was new âiïfl i»erfornied a useful function. It 
certainly was an iraprovement on mechanism in which a brush of 
blqck torm -was actuated in itB holder by only a single spring. The 
grant of the patent carriéd ■w^îtj^it a presuiûption of patentable 
novelty iii ttie invention. I aim il'ôt. sati^ed that this presumption 
has been overcome, and must therefore hold the patent valid so far 
as the thfee claims in suit are ttoncerned. But the patented inven- 
tion is not in any sensé of a, piàwary or pioneer character. It is 
not entitled to any liberality;of; construction which would not be 
accorded to ordinary patented îïflprovements on prier devices. The 
combinàtloia ôf claim 1 of the Ifilce patent contains the following 
elementsiiinamely, (1) a bmsh-holder, (2) a brush-foUwer mounted 
indepehdently of the brush-holder, (8) a spring for forcing the brush- 
follovp«l''toE<vafd the btush, and (4) an intermediate spring between 
the brush and f oUower. The éléments of the combination of claim 2 
are, (1) a brush-follower, (2) a spping for forcing the brush-foUower 
toward thiç brush, and (3) an intfeirmediate spring atta,çhed to the 
foUower and;bearing on thebrudu The combination of' claim 4 has 
as itç çieinents, (1) a brush-hoIdèr, B, (2) a pivoted b^ustfollower, 
C, (3) a,; spring, È, attached at one end to the holder and at the 
other to ,tiie follower, apd (4) ^ brush mounted in the holder and 
movable iRdependently thereof under the influence of the follower. 
While the mechanism manufactured by the défendant and disclosed 
in exhibit "iDefendant's U^Shapeçi Brush-Holdier" or "Defendanf s 
Brush-Holder, A," is claimed to iitifringe the Qjiomson & Wakefleld 
patent in suit, it lacks the intermediate spring reqUired by claims 
1 and 2 of the Rice patent, nor ^s it hàye its spring attached to 
the follower as required by claim 4 of tiat patent, and admittedly 
dœs not inf ringe any pf thèse d^tims. The alleged infringing de- 
vice, so far as the Éice patent in suit is concerned, is disclosed in 
exhibit "Defendant's Brush-Holder, B." It contains a brush-holder 
for a brush of block forin and a tx^^m spring and an auxiliary or sup- 
plemental spring, under the coïnbined action -ôf which the brush is 
kept in proper contact with tliè surface of the commutator. The 
défendant uirges, among other; things, that the device in question does 
îiot, inf ringe for the reason thât it bas no follpwer inthe sensé in 
whicli that terni is used in claims 1, 2 and 4. ^This contention can- 
not be sustained. It ia true that in the construction covered by 
the Eice patent and disclosed in exhibit "Model of Eice Patent in 
Suit," the follower extends over the box or sockët in the brush-holder 
}n which the J^rush ifl^pves, while the ifollower on the alleged in- 
fringing deyicédoes notextend so far. But in either case the fol- 
lower, if acting normallj, performs the same function in the same 
manner. In neither casé does the follower itself corne into con- 
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tact with the brush, It is the auxiliary or supplemental spring 
alone whicli presses upon the brush. and through which the main 
spring exerts its influence. If in Fig. 1 of the Bice patent the end 
of the follower, C, were eut off at any point between the socket for 
the brush and the point of junction of the interniediate spring, c, 
with the follower, the normal action of the mechanism would be 
precisely the same as if the follower had not been so shortened. 
Any différence in its action would necessarily be abnormal and could 
occur only in case the pressure exerted by the main spring upon 
the intermediate spring should be sufficient to cause the latter spring 
to lie flat against the underside of the follower, if not shortened; 
and in such case the intermediate spring would cease to perform 
its normal and distinctive function. Nor is the term "follower" a 
misnomer as applied to the pivoted arm of the alleged infringing 
device to which the auxiliary or supplemental spring is attached. 
It moves independently of the brush-holder and follows the end 
of the brush, transmitting pressure to it from the main spring 
through the auxiliary spring. There is nothing either in the func- 
tion of the mechanism or in the language of the claims requiring 
that the free end of the follower should extend so far as to cover 
wholly or partially the box or socket containing the brush. The al- 
leged infringing device also contains an auxiliary or supplemental 
spring attached to the follower and bearing on the brush. It is 
claimed by the défendant that this spring is not "intermediate" 
within the meaning of the patent, because it is not so interposed 
between a follower and the end of the brush that, were it not for the 
spring, the follower would be in direct contact with the brush. I 
perceive nothing to justify such a contention. It is, in my opinion, 
wholly immaterial whether the follower would or would not rest on 
the end of the brush in the absence of any auxiliary spring. In 
either case the spring would be intermediate between the brush 
and the follower, and "an intermediate spring attached to the fol- 
lower and bearing on the brush." "Defendant's Brush-Holder, B," 
thus discloses the combination of a brush-follower, a spring for 
forcing the brush-follower toward the brush, and an intermediate 
spring attached to the follower and bearing on the brush, and pal- 
pably infringes claim 2 of the Eice patent. The combination of 
claim 1 requires as one of its éléments a brush-follower mounted in- 
dependently of the brush-holder. The brush-follower of the infrin- 
ging device is not mounted independently of the brush-holder, but, 
on the contrary, is mounted directly on the holder. The complain- 
ant is bound by the language of the claim which is clear and un- 
mistakable. The doctrine of équivalents cannot successfully be in- 
voked to enable the complainant to enlarge the claim plainly limited 
by Eice to a combination in which the brush-follower is "mounted 
independently" of the brush-holder. The défendant cannot be held 
to hâve infringed claim 1. Nor does it appear that claim 4 bas 
been infringed by the défendant. It is true that the infringing de- 
vice présents a combination of a brush-holder, a pivoted brush-fol- 
lower, a spring attached at one end to the holder and at the other 
to the follower, and a brush mounted in the holder and movable 
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inflependentlj! thereof under tbe influence of the folio wer. Cer- 
iainlyilï.tilieiâefendant's délice tte brusli is moyableiiftdependently 
of the bOK ORfpocket under the influence of tlie foUQ^ec in the same 
sensé as in.tQe mechanism described and claimedin tbe Eice pat- 
ent. The foUower receives tie pressure of the piain spring and 
communicateSi it througli the intennediate spring to the brush, and 
the brush may with propriety be said to be movable under the in- 
fluence of the foUower. But Rice in claim 4, referring to the draw- 
ings and description, speciflcally çlaims a combination consisting, 
among other éléments, of "thie brusb-holder, B," and "a pivoted 
brush-follower, 0." The brush-holder, B, is so adjusted that the 
bruSh held by it cannot be removed unless the holder be swung on 
its pivot away from the commutator ; or the latter be displaced. 
The brush-holder in the infringing deyice is rigidly attached to the 
yoke and cannot be swung back frôni the commutator; the brush 
being removed from the holder, af ter the pivoted follpwer is forced 
back. lîie "pivoted brush-follo^wer, <3," is so adjusted that it can- 
not be forCed back sufflciently far to release the bimsh, and, even 
if it werei capable of being turned further baek, the, holder is of 
snch construction as not to permit the brush to be removed unt|l 
the holder itself is swung back or the commutator displaced. In 
the infringing deyice, as bas substantially been stated, nothing more 
is necessary to render the bruah accessible or removable than the 
forcing back of the pivoted f oUower, Rice's patent, not being of a 
primary or broad nature, the patentée, in so far as he by letter re- 
ferred in claim 4 to particular éléments in the combination shown 
and described in the drawingsaind description, conflned himself, in 
the absence of strict equivalençy or mère évasion, to the mechanism 
so particularly jwintedîout. Such a construction of claim 4 néga- 
tives the charge of infringementij ..'::■ 

Olaims 4 and 5 of the Thomson, & Wakefield patent in suit, No. 
462,973, are as follows: : . 

"4. The cdflibliiatlon of a côiiiraTîtàtor-trtish holder harittg a socket, a bmsh 
niovable thereln, a bruali-pressing artn movable toward and away from such 
brush, and a ^rlag acting(Upon;sqid arm to ftold It upon either side of a de^,d- 
.eeflter.' ■ ,,,,. ,/•■ ' ' .,,• , ; ■ ' ; , ; 

5i The combination df à Tjnish-ôartylng arm having a box or socket for the 
brush, a plvotéd follèwer, à'nd a spring actîng to hold the foUowér wheh 
swung to either islde of à dead-eenter, aa set forth." : ' : : 

In the description the patentées say,: 

"Our invention aims to secure a JJoWér for the conKmutator-brnshss of a 
dynamo-electrlç Biachiqe, generator, or motor whlch pernjits ready adjustment 
of the brnsh-earrylng arms bodlly toward and away froni; the commutator, 
ready aecësa to the brûshes, and pltnplicity of construction in gênerai." 

The application for tiie Thomson & Wakefield patent was flled 
February 20, 1891, and no date of invention prier to that time is 
assigned. Ali the éléments entëring into the combinations respec- 
tively covered by the two claims in suit admittedly were old and well 
known before the above mentioned date of application; but it is 
contended by the complainant that the combinations were new and 
useful and patentable. The combination of claim 4 includes, (1) a 
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commutator brush-holder and socket, (2) a brusli movable therein, 
(3) a brush-pressiug aim, or follower, movable towaid or away from 
such brush, and (4) a spring acting upon the brush-pressiug arm to 
hold it on either side of a dead-centre. The éléments of claim 5 are, 
(1) a brush-carrying arm baving a box or socket for a brush, (2) a 
pivoted follower, and (3) a spring acting to hold the follower when 
swung to either side of a dead-centre. The invention covered by 
tbe Eice patent in suit, not to mention other patented inventions, 
discloses ail the éléments, except the last, of claim 4 of the Thom- 
son & Wakeâeld patent in suit, and ail the éléments, except the 
last of claim 5 of the same patent. The Rice invention lacked the 
spring acting upon the follower to hold it on either side of a dead- 
centre. This is the last élément in claims 4 and 5 respectively of 
the Thomson & Wakefield patent. But the Eice invention, while 
not having a spring acting upon the follower on either side of a 
dead-centre, has a spring acting upon the follower to hold it on 
such side of a dead-centre as enables it to co-operate with the other 
éléments of the combination when performing its normal functiou. 
The narrow question is thus presented whether an adjustment oï 
the follower and the spring attached to it in such manner as to per- 
mit the spring to hold the follower on either side of a dead-centre 
instead of only on one side of a dead-centre, involved invention or 
patentable novelty. The main spring in the Thomson & Wakefield 
device performs its primary or principal function when acting upon 
the follower on one side of a dead-centre in such manner as to cause 
the follower through the agency of the intermediate spring to hold 
the brush in contact with the surface of the commutator. The 
secondary function of the main spring is to hold the follower on 
the other side of the dead-centre in such position that the brush 
conveniently may be haudled or removed. The latter function is 
like that of the main spring in connection with the catch shown 
in the mechanism covered by patent No. 381,394, dated April 17, 1888, 
issued ta 0. P. Loomis, in the description of wHich the patentée says : 

"When it is desired to withdraw the brush from the commutator, it is only 
necessary to draw the clamp, F, back and put the hook, K, Into the notch, 
c, the tension of the spring, b, serving to hold the hook in said notch, so that 
the clamp and bruSh will remain retracted until the hook, K, is raised, when 
the tension of the spring, b, will immediately throw It into operative position 
against the commutator, H." 

But the use of a spring to operate successively on either side of 
a dead-centre was well known, not only in knives, trunks and varions 
mechanical contrivances, but in dynamo-electrical mechanism, prior 
to the invention of Thomson & Wakefield. In the description of 
patent No. 387,010, granted to Albert Schmid, dated July 31, 1888, 
the patentée says: 

"When it is desired to raise either brush from the collector ring or com- 
mutator, the box carrying the same is turned baekward, as shown in Fig. 
8, and the link-connection between the box and the rod, n', permits the parts 
to assume the position shown in Fig. 8, holding the brush away from the col- 
lector ring or commutator. As there are two brushes for each collector ring 
or commutator, either brush may be thus temporarily removed without inter- 
rupting the opération of the machine." 
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Olaims 2 and 6 of the partent last named are as follows: 

"2i The combinatlon of a sapporting-firamô for commutator or coUectof 
btushes, an Insulated rod carrled. tbereby, two bnjsh-clamps, a sleeve çarryiPS 
the same supported upon said rod, a tension device for eaeti clamp normally 
pressing the corresponding brusli against Its cominutator, and a sprlng' press- 
ing the brash toward or from the ring, accordingly as it is moved to 6ne side 
or tliie other of the eenter of support of the bnlsh. • • • 

6. The 1 combinatlon, wlth an electrlc gênera tor. or motor and Its revolving 
commutator qx collecter, of a moyable brush-holder, and an eccentric-spring 
exerting stress upon the brusli-holder In one direction or the opposite accord- 
in^Vy as tii'e Sprlng is moved froiti one slde to the other of the center of sup- 
port df thé brush-holder." 

In tlie description of patent No. 399,404, granted to Daniel Hig- 
ham, dated March 12, 1889, the patentée says: 

"The ibrùshes are caused to bear upon the commutator-sorface by means 
of curveifl springs, s, hoolîed at the ends into loops, 1, one in çach case upon 
the clamp and the other uppn tjhe adjustable holder. Thls éonstructîon of 
sprlng ^^^tkilts the brush to bë throWn bàck tothe position indicated by dotted 
Unes lu "Fi^. 1, so that whèn It Is ttirned baelï-to that position It.wlU stay 
there untll It is intentlonally retumed to bear upon the segments." 

Whilè.tlie phrase "dead-oeïitïe" is not used, a dead-centre is clearly 
shown and dèscribed. It is tpae that ih the mechanism covered by 
the three patents last nientioûed, the brush was not of block form 
as in the device of Thomson & Wàkefleld. But this circumstance 
is, in my ppinipn, whoUj^ inipiatèrial. The earlier patents showed 
mechanispi cohtaining a fepring bearihg on eîther sidé ôf a dead- 
centre, the primary f unction, ùf the spring being tp liold the brush 
in contact Avith the coniniùtâtôr, and its secondary function being 
to hold the brush at a distâiice from the commutator where it con- 
veniently could be handled. So far as tiie point undèr immédiate 
discussion is cpncemed, it.is unimportant that the spring in the 
earlier patentéâ déviées was àttached to the brush-holder and not 
to the folioiver. ît operatçd in those devicés as in that of Thomson 
& Wakefleid on either aide pf a dead-centre to keep the brush in 
contact with the commutator' of to allow easy handling of the brush 
as might be desired. Patent No. 423,309^ granted to J. C. Chamber- 
lain, dated March 11, 1890/ shows a brush of block form held in con- 
tact with a commutator iinder the influence of a pressure-arm or 
follower actuated by a main spring acting on one side of a dead- 
centre. No mechanic skilled in the art, having before him the pat- 
ented deviçes of Eice, Lpomis, Higham, Schmid and Chamberlain, 
anà devising ànd constnlcting the Thomson & Wakefleid mechan- 
isiiQ, could be çpnsidéred sis an inventer entitled to the beneflt of 
the patent laXvs. In vie^ of the prior art the device of Thomson & 
Wakefleid was wholly wànting in patentable novelty. 

The bill must be dismissed as to patent No. 462,978, and sustained 
as to claim 2 of patent No. 394,999. Let a decree Ibe prepared in 
ftcèordance with t3iis opinion; 
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LA BOUEGOGNB. 
(District Court, S. B. New York. OctolDer 31, 1900.) 

J. ADMiRALTY—lNïERBoaA.TOEiEs— Privilège of Pabty. 

A clalm of priTilege from answering interrogatorles annexed to answers 
under admiralty raies 31 and 32 in a proceeding by a vessel owner for 
limitation of liability can only be made on tlie ground that the answers 
will expose tlie petitioner to a criminal prosecution, or to sucli penaitles or 
forfeitures as may be the subject of a pénal or criminal proceeding. Tliat 
the answers may show that the loss or damage occurred through his 
"privity or Isnowledge," and thus deprive him of the right to a limitation 
of liabiiity under Rev. St. § 4283, does not entitle him to refuse to answer, 
as the loss of such right is not a forfelture within the meaning of the raies. 

2. Same. 

The owner of a foreign passenger steamship petitioning for limitation 
of liability for loss of property and life resulting from the sinking of the 
vessel cannot be required to answer interrogatorles annexed to the answers 
of damage claimants, under admiralty raie 32, over its claim of privilège, 
where the purpose of such Interrogatorles is to show that the vessel left 
an American port withoot belng provided with life boats, disengaglng ap- 
paratus, and water-tight bulkheads, as required by Rev. St. §§ 4488, 4489. 
4500, since such sections impose a penalty for the failure to provide such 
equipment, and are applicable to private foreign steam vessels which carry 
passengers. 

In Admiralty. On exceptions to interrogatories filed with. an- 
swers. 

Jones & GoYÎn, for petitioner. 

Benedict & Benedict, Hunt, Hill & Betts, and A. Gordon Mtirray, 
for varions damage claimants. 

BKOWN, District Judge. Nnmerous persons who hâve made 
claims against La Compagnie Générale Transatlantique for loss 
of property and life in the sinking of the steamship La Bourgogne by 
collision on a voyage from New York to Havre in July, 1898, hâve 
answered the pétition of the company filed in this court for the pur- 
pose of limiting its liability for such losses, and to their answers 
hâve annexed numerous interrogatories addressed to the petitioner, 
to which exceptions hâve been filed, on the ground that the petition- 
er is privileged from answering such interrogatories under rules 31 
and 32 of the suprême court in admiralty, as likely to expose the 
petitioner to a penalty or forfeiture. A few of the interrogatories 
are clearly not subject to this exception, and the allowance or modifi- 
cation of thèse is noted upon the papers. 

I must, however, sustain the gênerai ground of exception taken to 
some of the interrogatories, so far only as the subjects referred to 
would, if proved, bring the petitioner within our statutes imposing 
penalties and forfeitures. The petitioner is not entitled to a limita- 
tion of liability under section 4283, Rev. St. U. S., unless the loss or 
damage occurred "without the privity or knowledga" of the peti- 
tioner. But the mère loss of its right to a limitation of liability un- 
der this statute, through proof of "privity" with tha cause of the 
damage, would not be of itself such a "forfeiture" as to exempt the 
petitioner from answering interrogatories, or from cOmpulsory testi- 
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mony as a witness. The exemption can only be basel upon the lia- 
bility to such penalties or forfeitùrêè asmay be the subjects of a 
pénal or criminal proceeding. See Amendment 5, CQnst Û. S.; sec- 
tion 860, Rev. St. U. S. 

In the two answers flled, which differ somewhat f rom each other, 
tbéï* are allégations that the loss was oeCasiôned by the négligence 
of th^^è in charge ôf lia Bbtirgoglie and jby !the négligence 6î the peti- 
tion^rj that her'spèed in fog was ia^hpderate; that she was navi- 
gated.pt a mannerforbidden by law, with the knowledge of the peti- 
tioner that she "would be so navigated; that no proper régulations 
were givén to the commàiiaet, or anysuch' direction as would insure 
the nayigation of the steamer in accordance with law; that she was 
not fuily manned or equipped as required by law; and that she was 
not provided with water4ight bulkheads, or with boats, or with boat- 
disengaging apparatus, as required by the law of the United States 
on leaving New York. , 

It is furthep chargea -that the petitionçr has not surrendered the 
"freight pending;" that is, the freights and passage money on that 
voyage, which it is allegèd the petitiMer coUected but retained in 
possession, untruly stating in ]the pétition that they wére whoUy lost. 
It is àlso charged that the compaûy hàd received f rom the French 
government a subvention or subsidy for carrying the mails and for 
dther services on thls voyage, which the compariy has also retained 
and not submitted to the jurisdiction of the court. As the surrender 
of the vessel and of the "freight pending" with ail that is legally 
covered by: those terms, is a condition of the petitioner's relief, the 
above charges in the answers présent a material issue; and the inter- 
rogatoriea, referring to thèse latter points are allowed, though with- 
out now determining tlïeir légal effect when the fâcts ate àscertained. 

There are other interrôgatories, referring to alleged négligence or 
miscondBct in the management of tûei vessel, her speed, her course 
and the ftompetency of îÈer captain. Others still relate to the suf- 
flcieneiy of her equiï)inetit, her bulkheads, her small boats, and her, 
boat-diseûgaging apparatus, which are subject to the régulation of 
the United States statates. The latter^ I think, fall within the pro- 
visions ofitules 31 and 82, when considerëd in connection with thèse 
statutes and with the construction placed by the suprême court in 
the case of Coonselman v. Hitchcock, 142iU. S. 547, 12 Sup. Ct. 195, 
35 L. Eà.mO, upon the flfth amendment to the constitution provid- 
ing that "no persbn shall be compelled in a criminal case to be a 
witness against himself." • r ri . i 

Sections AïfeSS of the Revised Statutes rfequires that steamers carry- 
ing passengers shall havesifull and. sufficient oflScersand crew; and 
section 5344 déclares that: r ' .; 

"Every captain • • • by whose Itlsébiidiict, ttegligôac^e or Inattention 
the life odany person Is destr^jced, àna every owner * ffi fi ttoough whose 
Knowledge, igonuivanice, wlscojn|auct:^r >riolatîon,of law the, life of any person 
fs aestrpyea,[i^all be deiemed,g^jùty of maiis^ui|Mer/ , 

Bu^ thèse two sections, i cited by the petitioner, are not applicable 
to foreign vesseis, as appedrsfrom the explanatory and dfeclaratory 
àct'of AiigDSt 7, 1882 (1 Supp. Rev. St. 383, 384; 22 Stat. 346. Seê, 
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also, 2 Supp. Rev. St. 398). By the acte last cited, however, sections 
4488, 4489 and 4500 do apply to foreign private steam vessels carry- 
ing passengers; and those sections require such steamers to carry 
lifeboats, disengaging apparatus and water-tiglit bulkheads as desig- 
nated in tliose sections, and for failure to comply tlierewith penalties 
or forfeitures are imposed varying from Î500 to |1,000. 

The object of most of the interrogatories to which objection is 
made, is to prove that the petitioner, or its responsible offlcers or 
auperintendents, were in pçivity with the alleged négligence and vio- 
lations of law, or in the language of section 5344, connived at such 
violations and négligence, by which the loss and injury arose, in con- 
séquence of which the petitioner is disabled from claiming the limita- 
tion of liability sought in this proceeding. The purpose of the inter- 
rogatories is no doubt material and vital. If established, it will de 
feat the pétition. But the évidence to sustain this défense cannot be 
forced from the petitioner itself , as against its claim of privilège, so 
far as relates to the subject-matters that are embraced in the pénal 
statutes above referred to. In the answer of Perry and others nu- 
merous interrogatories are addressed directly to thèse very subjects, 
and to the petitioner itself; that is, in effect, to its responsible of- 
flcers, who, if the charges are true, would be liable to prosecution for 
the penalties and forfeitures thereby incurred. The petitioner itself 
cannot, therefore, be compelled to answer such interrogatories. 
Whether true or not, the proof desired must be sought from other 
witnesses. Section 860 of the Revised Statutes, though it might pré- 
vaut the évidence extracted from being used in any proceeding to 
punish the offense or to recover the penalty or forfeiture incurred, 
would not shield the petitioner from prosecution therefor; and there- 
fore under the décision in Counselman v. Hitchcock, supra, it does 
not avoid the constitutional exemption and the exception hère raised. 
See, also, In re Feldstein (D. C.) 103 Fed. 269. 

The charges of incompeteney of the master, of négligence in man- 
agement, immoderate speed and improper course, and of the privity 
of the petitioner therein, not being matters that could subject the 
petitioner under our law to any penalty or forfeiture, are proper sub 
jects for interrogatories, and as to thèse matters they are allowed. 

The original claims iiled by the damage claimants suiïjciently com 
ply, as I flnd, with the rules of the court in such cases, and the excep- 
tions founded on their supposed insufficiency are, therefore, over- 
ruled ; and as both answers are in behalf of many damage claimant s 
for the loss of property, the question whether damages for loss of life 
can also be recovered is not material on this motion, and is not there- 
fore considered. 
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, LB^LOND et ^ V. McNJEAR, 

(District Ctourt, N. D. Californla. September 28, 1900.) 

No. 11,317. 

1. Shipping— CoKSiTWJCTiON it)F Chartbh— Delat poh Rbpaibb. 

A vessçl was phartered for a voyage from S&n Francisco to a Europeaa 
port wlth a cargoiof wheat, and was to proceed 1» ballast from Australla, 
wiéiiè she then tyas, to the port of loading. The charter provlded that 
she should be In good condition, and a certlflcate of charterers' compétent 
Burveyor was to be fUmlshed the cliarterers, whlch, If not satlsfactory 
to eitheiîi party, Bl^ould, be foUowed by a spécial survey oij arbitration. 
Following such provisions was one that, "should the vessel ïail, to pass 
satlsfactory survey, or, In case of subnilssion to arbltratlon, should the 
décision be agalnst the vessel, or should the vessel be detalned more than 
ten days for repairs, thls charter to be void, at charterers' option." Beld, 
that IniView of the conditions existing at the time the charter was made, 
and the long voyage without profit whlch the vessel was requlred to make 
in ordèr to enter upon the charter, the latter clause of such provision 
must be construed to relaté to à delay for repairs occurring af ter the 
vess^'had been tendered' to the charterers, and found to be necessary 
by the sprveyor or arbitrators, àiiâ : that a delay of more than 10 days for 
repairs after the vessel reachpdSan Francisco, but before she was tendered 
to the charterers, dld not Ju^tlft^ them In rescinding the charter. 

8. Samb— RiSHT TO Rescind Charter— Délat in Delivbry of Vessel. 

A total delay of 21 days! àftèr the vessel reached San Francisco, before 
she was tendered to the charterec,, was not so unreasonable as to author- 
Ize hlm to rescind the eharljeri where she was tendered pearly a month 
befor^ the expiration of the tlm^, allowed by the charter for her arrivai. 

8. Bamb— Breach of Charter^tMÈàçure of Damages. 

The measure of damage^ for a total breach of a charter by the char- 
terer, by rèfuslng to accept thé vessel, Is thé différence between the net 
earnlngs whléh the vessel woidd hâve made under the charter and the 
net earnings whlçh she actually made, or should hâve made, during the 
time wblch would hâve bèeh requirëd, under ordinary conditions, to make 
the voyage requlred by the Charter. 

4 Samb. 

Where, on the refusai of a oharterer to accept the vessel, she was at once 
advertised for charter, and rechartered to the same person, for the same 
voyage, at a Io)ver rate, whlch voyage she made, the différence between 
the f reights. to be paid undér the tvvo charters, plus the demurrage flxed 
by the original charter for thé delay in obtaining the second, does not 
furnish thé measure of damages, but the measuré Is the différence between 
the frelght whl(fli would hâve been received imder the flrst charter and 
the amount actually earned under the second, up to (hç time when the 
voyage under the flrst would hâve been eompleted, the expenses of the 
two voyages' belilg presùmabiy the same; and, where the one actually 
made was under ordinary conditions, It f urnishes relevant évidence of the 
time whlch wonld hâve been requlred imder the flrst charter. 

In Admiralty. Action for breach of charter. 

Andros & Frank, for libelants. 
H. W. Hutton, for respondent. 

DE HAVEN, District Judge. This is an action in personam to re- 
cover damages for the alleged breach of a contract, entered into be- 
tween the libelants and défendant at Liverpool, England, on Septem- 
ber 22, 1896, by which the libelants chartered the French bark Pierre 
Corneille to the défendant. The charter party recites that at its 
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date said vessel was "at or left Newcastle, N. S. "W., to proceed in 
ballast to San Francisco, with about 50 tons coal for ship's account," 
and also contains the following provisions: 

"The said vessel, tieing tight, staunch, strong, and in every way fltted and 
provided for said voyage, shall, after discharge of inward cargo or ballast, be 
made ready, and shall receive on board at San Francisco * • • a fuU 
and complète cargo of wheat, * * * and, being so loaded, shall therewith 
proceed to Queenstown or B'alniouth for orders to discharge at a safe port 
m the United Kingdom or on the Continent, between Bordeaux or Ham- 
burg. • • ♦ Loading days not to commence before the 15th October, 189(1, 
except at eharterers' option. Should the vessel fall to arrive at San Francisco 
on or before the 31st December, 1896, eharterers to hâve the option of cancel- 
ing or maintaining the charter on arrivai of vessel. » * » Vessel to be 
properly stowed and dunnaged, and eertiflcate thereof, and of good gênerai 
condition, draft of water, and ventilation, to be furnistied to eharterers from 
eharterers' compétent surveyor. If the captain or eharterers be dissatisfied 
with the certificate given, the matter in dispute shall at once be submitted to 
two other regular port marine surveyors, one chosen by the captain, and one 
by the charterer, who, if they cannot agrée, may call upon a third surveyor. 
A majority décision and eertiflcate shall détermine the matter in dispute, and 
the cost of said spécial survey shall be borne by the party against whom said 
décision may be rendered. Shoiid the vessel fail to pass satisfactory survey, 
or, in case of submission to arbitration, should the décision be against the 
vessel, or should she be detained more than ten days for repairs, the charter 
to be void, at eharterers' option, such option to be declared at the expiry of 
said ten days. Upon discharge of inward cargo and/or ballast being so ad- 
vanced as to malîe stifîening necessary to complète discharge of inward cargo 
and/or ballast, eharterers to furnish the vessel with suificient cargo for stif- 
fening at discharge wharf as customary, the captain to give them usual writ- 
ten notice, accompanied by surveyor's certificate, stating that the vessel is 
ready to talie in same and of the quantity required." 

The Pierre Corneille arrived at San Francisco on the llth day of 
November, 1896, in a damaged condition, the resuit of having been 
in collision with the British ship Larnaca. The damage received by 
her in this collision was not very great. Her hull was not injured, 
her bowsprit only having been broken, the gear connected therewith 
damaged, and her flgarehead destroyed. In conséquence of thèse 
injuries, it became necessary to repair the vessel. Proposais for 
making thèse repairs were solicited on November 19, 1896, the con- 
tract therefor let on the 24th of the same month, and on the same 
day the work of repairing was commenced, and finished on the after- 
noon of November 30, 1896. The vessel was sufficiently discharged 
of ballast on November 19, 1896, to permit the taking in of stifEening. 
On December 2, 1896, her master gave notice to the défendant that 
the vessel would be ready to receive stiffening at 7 o'clock on the 
moming of the next day. To this notice the défendant, on the same 
day, December 2d, replied as follows : 

"Captain Leloquet— Dear Sir: Referrlng to charter party dated Liverpool, 
Sept. 22nd, 1896, your vessel arrived at San Francisco in a damaged condi- 
tion on Xovember llth, and you hâve used 22 days in repairing damages, 
which is largely in excess of the time allowed you under the charter. I there- 
fore elect to cancel said charter, and herewith give you notice to that efCect. 
I return your stiffening notice. 

"Yours, very truly, G. W. McNear. 

"Inclosure: Stiffening notice." 

In giving the notice to which the foregoing letter was a reply, the 
master of the Pierre Corneille did not accompany the same with the 
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eertifieate lOf surreyor, as required by the charter party, and so two 
dayatlier^iter, on December 4, 1896, be gave to the défendant a sec- 
ond notice, and inclosed therewith a surveyor's certificate to the ef- 
fect that hit veseel was in good condition, and lined sufflciently to 
take in alï th® stiffening tben reqnired. The défendant having re- 
fùsed to load thé Pierre Corneille under the charter party, the vessel 
was olfered for recb.!art^r, and, the, défendant making the highest 
freightiofler, she was rechartered to bim, on the 18tb of December, 
1896, for the same voyage. The rate of freight agreed on, however, 
was 8S.. 9d. less pel* ton of 2,240 ptiunds than that stipulated for in 
tbè ptéVious charter paj^y, of September 22, 1896. 

1, I £(,gree witb the proctor for défendant that the Pierre Corneille 
was detained for repairs from November 19, 1896, the day wben bids 
for making repairs were first called for, until the date bf the actual 
completioû of such repairs, on the SOth of the same month. Certainly 
ail of that time was consumed in letting the contract for and making 
the repairs needed to put her in proper condition to perform the 
voyage for which she had been chartérèd, and the tender of the vessel 
to the dëfèridant, for the purpô^ of receiving cargo under the 
charter, jnay be said to hâve been dêlàyed during ail of the time be- 
tween those dates, on account of the necessity for making such re- 
pairs. Was the défendant, in view of this delay, justifled in rescind- 
ing the contract of charter? The answer to this question must dé- 
pend Upon the construction of that clause of the charter party which 
gave to the défendant the option 6f rescinding in case the vessel 
should "be detained more than 10 days for repairs." The meaning of 
this clause will be better imderstood if read in connection with its 
context, as follows: 

"Vessel to be properly Btowed and dunnaged, and certificate thereof, and of 
good général condition, draft of water,,and ventilation, to be furnisbed to cliar- 
terers from charterers' compétent suifveyor. If the captain or charterers be 
dissatisfled witli the certificate given; the matter in dispute shall at once be 
eubmitted to tWo other regnlar port marine surveyors, one chosen by the 
captain and one by the charterers, who, if they cannot agrée, may call upon a 
tbjrd surveyor. A; imajority décision ^nd Certificate shall détermine the mat 
ter in dispute, and. the cost of said spécial survey shall be borne by the party 
against whoih ëald décision may be rendered. Should the vessel fall to pass 
stftisf&ctory survey, or, in case of submission to arbitration, should the décision 
be against the vessel, or should the vessel be detained more than ten days for 
fcE^irs, this charter to be voId,:St charterers' option, such option to be deelared 
at the expiry o( said ten days." 

What did the parties intend by the words, "detained more than ten 
days for repairs"? What was their understanding as to the time 
when the period of 10 daya allowed by the contract for repairs should 
commence? The idefendant insists that the commencement of this 
p(eriod was the date when the ship; but for her needed repairs, would 
h^ve been ready to take on that portion of her outwàrd cargo desig- 
nà,têd as "^tiitteflihg," The contention of the libelants, on the other 
hand, is that it was not the intention of the parties that the 10 days 
mentioned in= this clause of the charter should begin to run until 
after the vessel had been tendered to the charterers, and her gênerai 
condition ascertained by the survey or arbitration provided for in the 
charter party. This latter construction is, in my opinion, the true 
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one. The terms of the agreement, as stated in the contract of 
charter, were that the vessel was to be staunch, strong, and in ever-y 
way fltted for the voyage; to be properly stowed and dunnaged by 
her owners; and certificate showing ail of thèse facts, and vessel's 
draught of water and ventilation, were "to be furnished to charter- 
ers from charterers' compétent surveyor." It is évident that ail of 
thèse matters -weve not intended to be embraced in one certificate. 
The certificate of proper stowage and dunnage, draught of water, and 
ventilation of the vessel could not be given until after the loading 
of the cargo had been completed ; but it is manif est that a certificate 
in relation to the gênerai condition of the vessel, and her fitness to 
perform the intended voyage, was to be furnished to the charterer 
before he could be required to load her with the cargo called for by 
the charter. The contract contemplated that the charterer should flrst 
hâve notice that the vessel was ready to receive her cargo. Giving 
this notice would be, in effect, a tender of the vessel under the 
charter, and this tender was to be followed by the survey and cer- 
tificate of charterer's compétent surveyor concerning the vessel's 
condition. If this survey was satisfactory to the parties, then the 
vessel was to receive her cargo. It was, however, specified that the 
décision of the surveyor appointed by the charterer was not to be 
final if either party was dissatisfled therewith, and in that event it 
was stipulated that there should be a spécial survey or arbitration 
for the purpose of settling the matters in dispute, and in this immé- 
diate connection we find the provision: "Should the vessel fail to 
pass satisfactory survey, or, in case of submission to arbitration, 
should the décision be against the vessel, or should the vessel be de- 
tained more than ten days for repairs, this charter to be void, at 
charterers' option." This clause in relation to détention for repairs 
refers to such repairs as might, by the spécial survey or arbitration, 
be found necessary to put the vessel in the gênerai good condition 
required by the charter, and not to repairs which might be made be- 
fore the vessel was tendered to the charterer. The opposite construc- 
tion, contended for by the défendant, would certainly resuit in giving 
him an undue advantage, and cannot be accepted as expressive of 
the intention of the parties. The vessel was chartered to proceed 
in ballast from Australia to the port of San Francisco for the purpose 
of taking on a cargo on which freight could be earned, This was 
known to bé a long and expensive voyage, and that the whole com- 
mercial value of the enterprise, so far as the vessel was concerned, 
would be entirely dépendent upon the fulflllment of the terms of the 
charter party. It is difficult to believe that under suc':i circumstances 
the libelants would hâve been willing to accept, as one of the terms 
of the charter, a provision to the effect that if their vessel, during 
tbe course of the voyage between Australia and San Francisco, should 
receive damage that would require more than 10 days to repair after 
the discharge of her ballast, the charterer should hâve the option 
of canceling the contract, thus rendering fruitless the long and ex- 
pensive voyage undertaken, unless the vessel should be so fortunate 
as to secure another cargo. The parties could, of course, make such 
an agreement if they so desired ; but, to justify the court in so inter- 
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preting their contract, thé language emp^oyed by tliem sliould be so 
cleap aàâ ezplicit as to admit of no ottiçp reas(;>nable construction. 
My conctasion on tjiis point^ as alreadyindiC;ated, is that the libelants 
had the right, after the acnval of the vessel in the port of San Fran- 
cisco and bef ore her tender to the défendant, to make such repairs as 
in their judgment were necessary to put her in the condition called 
for by the diarter, and the fact that the time occupied in making 
such repairs was more than 10 days did not justify the défendant in 
rescinding the contract under that clause of the charter relating to 
détention on account of repairs. 

2. It is aiso claimed by the défendant that, independently of the 
option given him to rescind the contract if the vessel was detained 
more than 10 days for repairs, he was justified in refusing to load 
the vessel because she was not tendered to him within a reasonable 
time after her arrivai in the port of San Francisco; that the whole 
value of the charter tq him depended upon the vessel having quick 
dispatch from San Francisco; and the delay in offering her to him, 
from the llth day of November, 1896, the day of her arrivai in the 
port ofiSqn Francisco, until the 2d of December following, rendered 
the vessel of "no value to him whatever for the purposes for which he 
had originally chartered her." There is no évidence to sustain this 
défense^ nor could any hâve been offered, in view of the fact that the 
ship was tendered to the défendant on the 2d of December, 1896, 
29 days before the expiration of the time allowed by the charter for 
her arrivai in San Francisco. 

3. The only question that remains for considération is that which 
relates to the damages libelants are entitled to recover. The de- 
fendant was allowed, by the terms of the contract sued on, 20 work- 
ing lay days, commencing 24 hours after final discharge of inward 
ballast, within which to load the vessel; and it was further stipu- 
lated that, for each and every day's détention by default of défend- 
ant, he would pay to the libelants 4d. sterling, or its équivalent, per 
register ton of the vessel. It is alleged in the libel, and not denied 
by défendant in his answer, that after his refusai to load the Pierre 
Corneille under the contract sued on, "and as soon as with reasonable 
diligence the vessel could be rechartered," the libelants "rechartered 
her for the same voyage, at the highest rate then obtainable." The 
défendant repudiated his contract on December 2, 1896, and the ves- 
sel was not rechartered until the 18th of the same month. The libel- 
ants seek in this action to recover, as damages, the différence between 
the charter rate for freight under the charter party of September 22, 
1896, and that flxed by the charter party made on December 18, 1896, 
ajad also for 15 days' détention of the vessel at San Francisco, from 
December 2, 1896, to December 18, 1896, at the rate stipulated in the 
contract sued on for each day's détention. 

The measure of damages in this class of actions seems to be well 
settled. In an action against the charterer of a ship for a total 
breach of his contract, the measure of damages is the net amount 
that would hâve been earned by the vessel under the charter sued 
on, less the net amount earned, or which might with reasonable dili- 
gence hâve been earned, by the vessel during the time required for 



LEBLOND V. m'NEAE. 831 

the performance of the voyage named in such contract of charter. 
Smith V. McGuire, 3 Hurl. & N. 554; Utter y. Chapman, 38 Cal. 659; 
Id., 43 Cal. 279; Ashburner v. Balchen, 7 N. Y. 262; Dean t. Ritter, 
18 Mo. 182; Steamship Co. v. Gard (D. C.) 59 Ped. 159; 3 Suth. 
Dam. pp. 179-181. 

The case of Smith v. McGuire, above cited, is a leading case upon 
the question now under considération. That was an action for 
breach of a contract of charter whereby the plaintiff's vessel had 
been chartered by the défendant to carry a full cargo of oats from 
Limerick to Lond'on. The contract provided that 12 days should be 
allowed for loading, and, if the vessel was longer delayed, the char- 
terer was to pay three guineas per day demurrage. The défendant 
refused to load the vessel, and she was detained at Limerick 39 days 
after the expiration of her lay days, when she obtained another char- 
ter for the same voyage, but at a reduced rate of freight. The 
plaintiflE in his particulars of demand for damages claimed that he 
was entitled to recover £122. 17s. demurrage at the rate named in 
the charter for the détention of his ship, and also the différence be- 
tween the freight eamed under the second charter and that which 
would hâve been receivable under the first. In his charge Baron 
Martin informed the jury "that the claim in the particulars was net 
a proper estimate of the damage; that the légal damage was the 
loss which had arisen from the breach of the contract; that from 
the amount of freight which the ship would hâve earned if the 
charter party had been performed there ought to be deducted the 
expenses which would hâve been incurred in eaming it, and also 
any profit which the ship earned between the expiration of the lay 
days and the time when the employment of the ship under the char- 
ter party would hâve ended." The jury returned a verdict for the 
plaintiff allowing him the foUowing items of damage: £122. 17s. 
demurrage for 39 days; and £68. 8s., the différence between the 
freight eamed under the second charter and that which would hâve 
been eamed under the first. The court of exchequer, ail the judges 
concurring, held that the charge to the jury was correct, but granted 
a new trial upon the ground that the damages were not properly 
assessed by the jury. In his opinion, upon the rule for a new trial 
in that case, Baron Martin said: 

"With respect to the damages, I entertain the same opinion that I expressed 
at the trial. The proper mode of assessing them would be to talie the damage 
actually proved. The plaintiff was compelled to give particulars of damage, 
and, as frequently happens in such cases, he gave particulars of the damage 
which he had actually sustalned, but which, when investigated, turned ont not 
to be the légal damage arislng from the breach of contract. In my judgment, 
neither the £68. Ss. 9d. or £122. 17s. are correct Items of damage. The real 
damage is the loss arislng from the breach of contract. That is to be ascer- 
tained by calculation of the freight to be earned, and déduction of the ex- 
penses which the shipowner would be put to In earning it, and what the ship 
earned (If anything) durlng the peilod which would hâve been occupied in 
performing the voyage ought also to be deducted." 

The case of Ashburner v. Balchen, 7 N. Y. 262, was also an action 
by the owner of a schooner to recover damages for the charterer's 
refusai to load the vessel. The vessel had been chartered by the 
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dejçj;<lfait for a voyage froifi Ne^^^ork to,a çonvenient port in Ire- 
laf(j^^ f]Çrp<M|i ||i|Ç,trial a statemenij; o;! the earnings and expensea qt 
ti^e pMfltiff'icic&oner during ti^eiiperiod wMcÊ the voyagp.|roiff! 
Ne^ Yorkjto Içeland would hayie, requiçed wa^,,giTen in évidence, 
and the court îpstructed the jury that "the idefendant should be 
charged wit];»ithe full amountolifreight which Jie agreed to pày 
under the charter, and ♦ * > ^'credited with th^ amount of the 
schooner's earpings during the time that an average passage to Ire- 
land, with tih^vlay, days, would hâve occupied." This charge was 
held correct by the court of appeals. , 

In the casé at bar, t)\é voyagé,|or which the Pierre Corneille was 
employeà being the sàme under both charters, it is obyiojis ithat the 
expense of earning the ■fr^ight stlpulated for would b^ jthe same 
under one charter as tbe other, apd, if there had been no delay in 
obtaining ,the second ciiarter, the libelants would, under the rule 
above stated, be entitled toreçover as, damages the différence be- 
tween the grossfreight which would hâve been earned under the 
charter of, September 22, 1896, and that ^rned under the later coh- 
tract of Ûeicember }.&, 1896. But, by rea^on of the détention of the 
vesgel from the 2d until the 18th of December, the freiglit earned 
under thç sec^ond charter was presumptively not ail earned within 
the time thë voyage would hâve been, perf ormed under the charter 
sued on. ,This being so, the; deféja^ant, affer being charged with the 
fuU amguntof freightij^e agreed ,topay by the terms of such charter, 
is only eptitled to be crç^ited with so much of the freight received 
under the subséquent charter ai^; was açtually earned by the vessel 
during the period of tîi^e covered.by the charter sued pn. The dif- 
férence bet-çyeen thèse two amoijnts the libelants are .entitled to re-, 
cover as damages. In order to ascertain the date ,when the em- 
ployment of the Pierre Corneille under the ârst charter would hâve 
ended, there: must be added to the lay days allowed by that charter, 
commencing on Decemlier 8, 1896, the number of days she was there- 
after engaged in discharging inward ballast, and the average time 
required for a vessel of her speed to makethe voyage for which she 
was chartered, as was dpne in the case of Ashburner v. Balchen, 7 
N. Y. 262. The time aptually qoiisumed in making the voyage un- 
der the second charter, if the voyage was perf ormed under ordinary 
conditions and circumstances, would be relevant, and perhaps the 
most satisfactofy évidence ténding to show the time required for 
her, to màké such a voyage at titrât seasOn of the year. The period 
of time covered by th^ flrst charter asfiertained, it ought not to be 
difScult to shOw how many days, if any, the vessel was thereaf ter 
pmployed in earning the freight received by her under the second 
charter, and fhe proportionaté amount thereof with which the de- 
fendant should be credited. Libelants are entitled to a decree for 
the damages suatained by them, with interest and costs, interest to 
be calculated fPom the date of the âling of the libel. The case will 
be ref erred to United States Cbmmissioner Morse, to ascertain and 
report the amount of damages* 
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ABBOTT et al. v. CITY OP DTJLTJTH. 
(Circuit Court, D. Minnesota, Pifth Division. November 15, 1900.) 

1. TbLBPHONBS— RiGHT TO USB StREBTS— MiNNESOTA STATDTES. 

Laws Minn. 1860, c. 12, f 1, whicli grants to any telegrapli conapany in- 
corporated under tlie laws of the state "full power and right to use the 
publie roads and highways in thls state" for tbe purpose of erecting pôles 
thereon, provided they shall be so located as In no way to interfère with 
the safety or convenience of ordinary travel, whlch statute has been con- 
tlnued In force since its enactment, and was subsequently amended to 
Inelnde téléphone companles, Includes in the terms "public roads and high- 
ways" streets, avenues, and alleys in cities and villages, as well as rural 
highways; and under its provisions, and subject only to its conditions, 
téléphone companies were authorized to erect pôles for their lines in the 
streets of cities without the grant of a franchise therefor from the munici- 
pal authorities, whose powers over the streets are only those delegated by 
the législature, and subject to such direct control as the législature may 
see fit to exercise. 
8. Same— Vkstbd Rigiits in Streets— Waiver. 

A téléphone Company of the state, which erected its pôles in the streets 
of a City after the act was amended to include such companies, by accept- 
Ing the terms of a spécial act giving it the exclusive right to construct and 
maintain its Unes in such streets for a term of years did not waive or 
surrender the rights given by the gênerai statute, under whieh it had a 
vested right to continue to maintain its pôles and wires after the termina- 
tion of its exclusive franchise, of which right it could not be deprived by 
subséquent législation or by the action of the city authorities. 
8. Municipal Corporations— Powbrs Over Streets— Kbquiring Rbmoval op 
Téléphone Pôles. 

A grant of power to a city by its charter to prevent the Jncumbering of 
streets by wagons, carriages, lumber, posts, etc., or any other materials 
whatsoever, gives only the right of police régulation, and the power to 
prevent the obstruction of the streets unlawfully, and under such power 
the city cannot require the removal from the streets of téléphone pôles 
and wires erected under lawful authority from the state, where such 
action is not based upon any flnding or claim that the pôles or wires in- 
terfère with the safety or convenience of ordinary travel, but is taken 
solely In the interests of a rival company, or to compel the Company own- 
ing such pôles and wires to pay for a franchise to maintain the same. 

In Equity. Suit for injunction. 

Billson, Congdon & Dickinson, for plaintiffs. 
Oscar Mitchell, for défendant. 

LOOHREN, District Judge. Final hearing of this suit was had on 
October 25, 1900, upon the bill, answer, replication, and évidence. It 
appears that the Duluth Téléphone Company is a corporation of the 
state of Minnesota, organized and doing business as a téléphone com- 
pany, under the provisions of title 1 of chapter 34 of the General 
Statutes of 1878 of that state, and under articles of incorporation 
duly adopted, signed, and executed in February, 1881, and then flled 
in the otàcea of the secretary of state of said state and of the register 
of deeds of St. Louis county, in said state, in which articles the gên- 
erai nature of its business was described and defined as follows: 
"The érection, maintenance and opération of a System of telegraph 
or téléphone lines and a téléphone exchange in Duluth, in the state 
of Minnesota." In January, 1882, and after the enactment by the 
104 F.— 53 
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législature of the state of Minnesota af the spécial act entitled "An 
act to authorize the érection, itnkintenance and protection of télé- 
phone pôles and wires upon and oyer tlie streets, avenues and alleys 
of the city, village and town of Duluth," approved March 7, 1881, and 
of cbapter 73 of the General Laws of Minnesota f>t the year 1881, ap- 
proved on the same day, whicli amended chapter 34 of the said Gen- 
eral Statutes of 1878, and in reliance upon the provisions of said two 
enàctïûents, the said Duluth Téléphone Company prOcéeded to coa- 
strucf its telephçne plant, and to transact and carry on the business 
described and defined in its articles of incorporation and in said 
spécial act; and has ever since, in its corporate name, been actively 
engaged in the construction, opération, repair, and renewal of its 
téléphone system, and in the acquisition of property incident thereto, 
and in the performance of contracta and transaction of a gênerai 
téléphone business, and is operating in said city of Duluth, and main- 
ly upon its highways, a téléphone exchange System embracing many 
miles of wire supported upon pôles planted just inside the curb Une 
of sidewalks in the customary manner, and connected with its many 
hundreds of téléphone instruments; and as a part of the same system 
has and opérâtes many other miles of wire similarly supported on 
poleS Connecting said téléphone system in Duluth v^ith the city of 
Superior, in Wisconsin, and the villages of Proctor Knott, Cloquet, 
and Oarlton, in Minnesota; a,^â the said Duluth Téléphone Company 
has expended on the construction of said téléphone plant many 
thousands of dollars, and the same has become and is a property of 
great Value. The said spécial act of March 7, 1881, which by its 
terms granted to the Duluth Téléphone Company the exclusive right 
to erect, use, and maintain upon and over the streets, avenues, and 
alleys of the city, village, and town of Duluth téléphone wire and 
pôles for the period of 10 years, was duly accepted by said company; 
and the said législature, by the terms of chapter 254 of the Spécial 
Laws of Minnesota of the year 1889, extended its provisions to apply 
to and cover the territory then included in the corporate limita of 
the city and town of Duluth and the village of West Duluth as the 
same was then or might thereafter be established, continuing the 
rights granted until March 8, 1899. Ail the allégations of said bill 
relative to the exécution and delivery by said Duluth Téléphone Com- 
pany to the complainants, as trustées, of the mortgage or deed of 
trust of January 2, 1900, and as to its purport, and to the recording 
of the same, and as to thé bonds secured thereby, the amount of such 
bonds outstanding, and by whom held and owned, are true as stated 
in said bill. The défendant city of Duluth, and the village of Du- 
luth as existing in the year 1881, were severally municipalities organ- 
ized and existing as is stated in defendant's answer, and having the 
powers of control in respect to highways, streets, sidewalks, alleys, 
and public grounds set forth in said answer; and the Duluth Télé- 
phone Company has not received from either of those municipalities 
anj spécial authority to place its pôles or suspend its wires upon or 
along any highway, street, alley, or public grounds in said city or 
village. But, acting upon the assumption that said Duluth Télé- 
phone Company had lawful authority and right to so place its pôles 
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and wires, ail such pôles and wires hâve been so placed under the di- 
rection and supervision of the proper ofScials of said city and village 
respectively. The ordinance entitled "An ordinance providing for 
the sale by the city of Duluth of a franchise for the said city, for 
the establishment and opération of a téléphone exchange System in 
the said city, from and after March 9th, 1899, and for the receiving 
of bids and terms for the same," a copy of which is annexed as 
"Exhibit A" to said answer, was passed by the common council of 
said city November 29, 1898, and approved by the mayor on the day 
next following, as is stated in said answer; and ail the allégations of 
said answer relative to the désire of aldermen and ofQcers of the de- 
fendant city that said Duluth Téléphone Company should, in compli- 
ance with the terms of said ordinance, submit a proposition for a 
franchise enabling it to continue to do business as a téléphone Com- 
pany within said city, and the refusai of said company to consider 
such proposition, and insisting that it had a légal right to occupy the 
streets, avenues, and alleys of said city without the consent of the 
city, and the writing by its vice président of the letter, a copy of 
which, marked "Exhibit B," is attached to said answer, are ail true 
as stated in said answer. Also ail the allégations of said answer 
relative to the bid received by said city from E. H. Evans, and the 
passage of the ordinance "Exhibit C," and its acceptance by said 
Evans, and compliance therewith by said Evans and his assign, and 
the completion by such assign of a téléphone plant in ail respects as 
provided in such ordinance, which plant is in fuU and complète opéra- 
tion within said city of Duluth, are true as stated in said answer. 
The assign of said Evans now owning said new plant is known as 
the Zenith City Téléphone Company. Ail the allégations of said bill 
relative to the threats by the common council, mayor, and other 
offlcers of said city, and their intention to eut down and remove from 
the highways of said city the téléphone pôles and wires of said Duluth 
Téléphone Company, and obstruct said company in the use and opéra- 
tion of its said system and plant, and interfère and prohibit repairs, 
renewals, and extensions thereof, and to wholly exclude said company 
from the use of the highways of said city, and of any easements or 
rights therein, are true as stated in said bill. The formai resolution 
passed by said common council, and served upon th? Duluth Télé- 
phone Company, is admitted by the answer to hâve been passed by 
the said common council on February 13, 1900, after the completion 
of the new téléphone plant of the other company, and served upon 
the Duluth Téléphone Company, and is as follows: 

"Be it resolved by the common council of the city of Duluth, that the Dulutb 
Téléphone Company be, and hereby is, notified and required on or before the 
Ist day of April, 1900, to remove from the streets, avenues, alleys, and public 
grounds of the city of Duluth Its téléphone wires and téléphone pôles, and to 
cease using said streets, avenues, and alleys for the purpose of carrying on its 
téléphone business. Be it resolved further, that the city clerk is hereby au- 
thorized and directed to cause copy of this resolution to be immediately served 
upon said téléphone company, and to file proof of the same In his office." 

The removal of the téléphone pôles and wires of the Duluth Télé- 
phone Company from the streets, avenues, alleys, and public grounds 
of the city of Duluth, as threatened and intended to b3 accompUshed 
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by the common cbundl, mayor, and ofiBcers of ttat cîty, wîll, 
if 80 accomplislied, âèstroy the plant and property of tlie Duluth 
Téléphone Company in that city, and damage the complainants in the 
destruction or lessening of the value of the security of their said 
mortgage or trust deed in a larger amount than is stated in said bill. 
The pôles of said Duluth Téléphone Company are not more than 16 
inches in diameter, and, as placed along the curb line of the side- 
walks in said city, do not, with the wires supported thereon, consti- 
tute any real or practical obstruction to the use of the streets and 
other highways of said city; and the threats and purpoae of the said 
common council and other city offlcers, and their action in respect to 
the removal of such pôles and wires from such streets and highways, 
is not because of any pretended obstruction, nor in any bona ôde 
exercise of police powers, but merely for the purpose of favoring the 
said Zénith City Téléphone Company, and of preventing any further 
compétition with it, by destroying the plant and property of the 
Duluth Téléphone Company in that city. 

The first question to be considered as arising upon the facts stated 
is whether the Duluth Téléphone Company had the right to con- 
struct and has the right to maintain its pôles and wires in the streets 
and alleys of the city of Duluth, in the absence of spécial authority 
from thie common council, and irrespective of the spécial acts re- 
ferred to, which gave it such right exclusively, while they were in 
force, but which expired on March 8, 1899. The first législation 
bearing on the subject is chapter 12 of the General Laws of 1860 
(section 1), which provides that: 

"Any telegraph oompany Incprporated or organîzed vmder tbe laws of this 
State, shall hâve Ml power and right to use the public roads and highways in 
thls State, on the Une of their route, for the purpose of erecting posts or pôles 
on or along the same, to sustain the wires or other fixtures: provided, however, 
that the same shall be located as in no way to interfère wlth the safety or 
convenience of ordlnary travel on or oVer the said roads and highways." 

Succeeding sections of the act provide penalties for injuries to any 
telegraph line, and for divulging the contents of messages improp- 
erly. The General Statutes of 1866 (chapter 34, tit. 1, § 28) em- 
bodied said first section of the act of 1860, but omitted and repealed 
the subséquent sections, which were, however, re-enacted in sub- 
stance by chapter 22 of the General Laws of 1867. The effect of 
this législation, which has substantially continued until the prés- 
ent time, is to recognize the public character of the services of tele- 
graph companies as common carriers of messages, amenable to 
reasonable public régulation, and deserving of such place on the pub- 
lic highways as will not interfère with their primary use for ordi- 
nary travel. But it is contended on the part of the défendant that 
the terms "public roads and highways," used in this statute, apply 
only to rural public roads and highways, and were not intended to 
include streets, alleys, or lanes in cities or villages, which are al- 
ways placed under the control of the municipalities. It is enough 
to say that the control over streets, alleys, and lanes in cities or 
villages, which is vested in the municipal government, is but dele- 
gated power, and in no way detracts from the power of the legis- 
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lature to exercise such control itself by direct enactment whenever 
and so far as it at any time sees fit. If the words "the public roads 
and highways in tliis state," in tbeir ordinary and légal significa- 
tion, include streets, avenues, and alleys in cities, tliere are no other 
words in the statute to lessen or limit their meaning. "Public 
road" and "liigbway" are usually understood to mean the same thing, 
and include ail ways which of right are common to the whole peo- 
ple, and therefore differ from private roads or byways. A high- 
way is a passage or road through the country, or some parts of it, 
for the use of the people. It is the generic name for ail kinds of 
public ways. 1 Bouv. Law Dict. 586. The words used must, there- 
fore, be held to include streets, avenues, lanes, and alleys in cities 
and villages, unless there is something in the subject-matter of the 
enactment showing that it is inapplicable to thèse urban highways. 
That does not appear, but the contrary. Telegraphs connect cities 
and villages, and hâve their stations in such places throughout the 
country and the civilized world. It is quite as necessary to their 
construction and opération that they hâve the right to be and con- 
tinue upon thèse highways of cities and villages as upon rural high- 
ways. I must hold, therefore, that the words of the statute under 
considération include ail urban as well as rural highways. 

ïhis view is strengthened, so far as législative interprétation 
may strengthen it, by the amendment enacted by chapter 73 of the 
General Laws of Minnesota of the year 1881, which inserted after 
the word "telegraph" the words "or téléphone"; thus granting to 
téléphone companies the same power and right to use the public 
roads and highways in this state which had before that time been 
granted to telegraph companies. At the date of that amendment 
the téléphone, a then récent discovery or invention, was beginning 
to be used in cities and villages. In eaci city or village it was a 
local enterprise, exclusively urban, with its pôles and wires upon 
nearly ail streets, and its instruments in the dwellings and busi- 
ness places. Long-distance téléphones Connecting one town with 
another were not in use. The amendment of 1881, referred to, if 
it only granted rights along rural roads, would never hâve been 
asked or enacted; but granting, as it did, such rights upon ail high- 
ways in the state, it was of great value to téléphone companies, 
besides saving them the annoyance of dealing with municipal bodies 
for rights and powers, and so obviously for the advantage of the 
public as to induce the législature to act directly and at once in 
respect to ail parts of the state. Although this amendment was 
enacted after the Duluth Téléphone Company had executed and 
filed its articles of incorporation, it was enacted and in full force 
before that company began the construction of its plant and the 
placing of its pôles and wires upon the highways of Duluth; and 
it must be considered that its expendi tares were made and. its plant 
constructed in reliance upon this gênerai law. The rights and pow- 
ers granted thereby became contract rights in the company as fully 
as if the amendment had been enacted and in force when the com- 
pany was organized and incorporated. Thèse rights and powers, 
being unlimited in respect to duration, were valuable property rights. 
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not merge^ .npr excluded by the spécial acts referred to, which 
granted in awition the exclusive mônopoly of occupying tke streets, 
etc., of Duluth, and later of West Duluth, witli téléphone pôles 
and wires for a limited time. This mônopoly, whicli was the only 
real grant made by the spécial acts, ceased with the lapse of the 
prescribed time; but the unlimited right to occupy the highways 
of the city remains and continues. The acceptance by the company 
of the spécial exclusive rights granted by the spécial acts for a âxed 
time, and pres'umably of value, cannot be construed as a refusai, 
disclaimer, or surrender of the rights and pov?ers granted to and 
vested in the company by the gênerai law. There was no incon- 
sistency. The company could receive and enjoy ail the rights and 
powers givèn by the gênerai law and the spécial acts. No élection 
or disclaimer was required or expected. Both the gênerai law and 
the spécial jacts were bénéficiai, and will, therefore, be presumed 
to hâve been equally acted on and relied upon. 

Chaptei: 74 of the Laws of 1893 has no bearing. It can only be 
given a prospective construction, and be held applicable to enter- 
prises undertaken after its passage. The plant of the Duluth Télé- 
phone Company had been constructed, and its rights had become 
vested rights, and beyond the power of the législature to destroy 
or diminish, before the passage of that statute; so that it is need- 
less to résolve the doubt whether it applies to téléphone wires sup- 
ported upon pôles and along streets and alleys in cities and vil- 
lages, or only to ail railways, and to such otlier constructions as 
are placed beneath the surface of the ground. 

It is very obvions from the allégations in the defendant's answer 
that its threats and purpose to remove the pôles and wires from 
the streets and other highways of the city of Duluth are not made 
in any bona fide exercise of the police powers which the common 
council may lawfully exercise, nor because such pôles and wires 
are in the judgment of the common council such an obstruction of 
the streets and highways as to constitute a nuisance in fact. The 
answer allèges a désire on the part of the aldermen and oflcers of 
the city that the Duluth Téléphone Company should continue its 
business if it would submit a proposition for a franchise under the 
ordinance Exhibit A. The answer also allèges that the assign of 
Evans has, under the authority of the common council, constructed 
and completed a new téléphone plant, which the évidence shows 
is constructed with pôles and wires upon and along the streets and 
highways of said city precisely like that of the Duluth Téléphone 
Company, except for a short distance on Superior street. The reso- 
lution of the common council of February 13, 1900, discloses the 
real purpose of the common council in its notification to the Duluth 
Téléphone Company "to cease using the said streets, avenues, and 
alleys for the purpose of carrying on its téléphone business." The 
évidence shows — what is matter of common knowledge — that the ob- 
struction to travel caused by the placing of téléphone pôles along 
the curbstones of streets as in this case is fanciful and unsubstan- 
tial, as is any inconvenience from the wires supported on such pôles. 
The power granted by the charter of the city of Duluth to the corn- 
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mon council "to prevent the incumbering of streets, sidewalks, al- 
leys, public groiinds and wharves with carriages, carts, wagons, 
sleighs, boxes, lumber, firewood, posts, awnings or any other mate- 
rials or substances whatsoever" cannot be construed to be an abso- 
lute grant of power, as the language might seem to import, Any 
person bas the lawful rigbt to drive bis carnage, cart, wagon, or 
sleigb, loaded with boxes, flrewood, lumber, posts, awnings, or any 
other materials or substances whatsoever, over and upon ail 
streets, alleys, etc., of Duluth in the usual manner; and although 
driving of carriages, etc., is an actual incumbrance upon the streets, 
yet, as it is lawful, it cannot be prevented by the common council 
under this grant of power, which in fact gives only the right of 
police régulation, and the power to prevent unlawful obstructions 
on streets and other highways. As the Duluth Téléphone Company 
bas the lawful right to hâve its pôles and wires upon and along 
thèse highways of the city, the common council has no more au- 
thority to remove them therefrom than it has to prevent the lawful 
use of the highways by ordinary vehicles. I do not mean to assert 
that the buildings, business, travel, and use upon some street, or 
section of a street, may not be such that due regard for ail interests 
involved may warrant the common council in requiring that ail 
electric wires in such street or section be placed in underground 
conduits, and that the pôles, when no longer used, be removed. But 
no such question arises hère. If I am correct in what is above ex- 
pressed, it follows that the Duluth Téléphone Company has the law- 
ful right to continue to bave its téléphone pôles and wires upon and 
along the highways of the city of Duluth, and to extend the same 
to accommodate the increasing needs of that growing city, and that 
the complainants, for the protection of their security, are entitled 
to the relief prayed for in their bill of complaint, with costs. De- 
cree may be entered accordingly, and the terms thereof, unless 
agreed to by counsel, may be settled upon two days' notice. 



BTJBL, v. FARMBRS' LOAN & TRUST CO. et al. 

(Circuit Court of Appeals, Sixtti Circuit. November 7, 1900.) 

No. 779. 

1. Appbai, — Appealablb Obders — Rbfusing Leave to Intbbveke. 

An appeal does not lie from an order refuslng leave to intervene and 
become a party. 

2. Same— Who mat Takb. 

An appeal cannot be taken from a decree by one who has not been a 
party to tlie cause elther originally or admitted upon intervention. 

3. Same — Constructiok of Okder. 

Findlngs stated in an order refusing leave to file an intervening pétition, 
pnrporting to détermine questions of fact raised by such pétition, must 
be construed as having been made only for the puriKtse of the motion, 
and not as a final adjudication upon such facts, which would bind the peti- 
tioner, or glve hlm ground for an appeal therefrom. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 
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Frank Rumsey and 0. Walter 4t'itZj; ^^^ appellant. 
Herbert B. Turner and Edward Coîston, for appellees. 

Before LURTON, DAY, and SEVEKENS, Circuit Judgea. 

SËVERENS, (Circuit Judge. XJpon the hearing of this appeal tlie 
court expressed a doubt whether it iiàd jurisdiction to çntertain it, 
but we permitted thè argument çntbe merits to proceed under a 
réservation of that question. TÏpoiji njore mature considération we 
are satisfled that our doubt was-jV^ll founded. Tli'e order from 
wliich the appeal is taken was p;ié «lade by the circuit court, deny- 
ing an application made by theappeilant, on behalf oï himself and 
others, as holders and owners oi the flrst, second, and tMrd pre- 
ferréd income bonds of the Baltimore & Ohio Southwestern Eail- 
road Coflipany, for leave to ûle m intervening pétition praying to 
be admitted as a party, with le^ye to file an answer, in the case 
of the Farmers' Loan & Trust Company against the Baltimore & 
Ohio Soijthwestern Railway Company and others, — ^a consolidated 
cause thén pending in that court. An outline of the principal case 
is ail tl>at is required for the purpoge of ascertaining the object 
of the proposed intervention, and tlie eftect of the order denying it. 
The Baltimore & Ohio Soiith western Railroad Company, then owning 
a line of road extending from Belpre, Ohio, to Cincinnati, and cer- 
tain branch Unes, on the 26th day of December, 1889, executed to 
the Farmers' Loan & Trust Company its flrst mortgage on ail its 
Unes of milroad to seeure an issue of its gold bonds to the amount 
of f 11,000^000, iKirt of which were issued and sold, and a part re- 
served to retire a like amount of the bonds of a railroad company 
formerly owning the property. Then, on the 28th, 30th, and 31st days 
of the same month, it executed and delivered to the same trust com- 
pany three seyeral mortgages to secure three several issues of pre- 
ferred income bonds, so called, denominated the flrst, second, and 
third issues of such bonds. The amount secured by the flrst of 
thèse three mortgages was |5,500,000, that secured by the second 
was $6,400,000, and that secured by the third was f7,700,000. Ail 
thèse bonds were issuéd and sold. The petitioner claims to be the 
owner of 14 of the flrst preferred income bonds, 33 of the second, and 
74 of the third, amounting in ail to $121,000, besides interest. On 
the Ist day of November, 1893, a consolidation was effected of the 
above-named Baltimore & Ohio Southwestern Railroad Company 
with the Ohio & Mississippi RaDway Company, then Owning a line 
of railroad extending from Cincinnati to East St. Louis, 111., under 
the name of the Baltimore & Ohio Southwestern Railway Company. 
The Consolidated company is one of the défendants in the prin- 
cipal suit. By the scheme of the consolidation a great majority of 
each of the flrst, second, and third preferred inC<?me bonds were 
surrendered, and in lieu thereof the owners were to receive pre- 
ferred and common stock of the new company. The same priv- 
ilège was accorded to ail such holders of the income bonds who 
should surrender their bonds. A minority, including those held by 
the petitioner, were not surrendered. The consolidated company 
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on the day of its consolidation executed its first mortgage on its 
properties to the Parmers' Loan & Trust Cîompany and W. H. H. 
Miller to secure an issue of $37,500,000 of bonds, of which about 
112,000,000 are outstanding. The bill to foreclose this mortgage 
was flled January 9, 1899, for tlie nonpayment of interest due Janu- 
ary 1, 1899, and is the foundation of one of the consolidated causes. 
It States that the lien of that mortgage was subordinate to the 
above-mentioned several mortgages of the Baltimore & Ohio South- 
westem Eailroad Company, so far as the property formerly owned 
by that company is concemed. It further appears that the consoli- 
dated Company on the 2d of November, 1896, executed to a trustée 
its ârst income mortgage upon its properties to secure one issue 
of bonds, called "Séries A," for $8,750,000, and another, called "Sé- 
ries B," for 110,000,000, ail of which are outstanding. On the 31st 
day of December, 1898, the Mercantile Trust Company of New York, 
being a judgment créditer of the consolidated company, flled its bill, 
alleging the insolvency of the company, and praying the appointment 
of a receiver, the liquidation of its affairs, and the satisfaction of 
the judgment. Receivers were appointed. On January 9, 1899, upon 
the flling of the bill to foreclose the above-mentioned first mort- 
gage of the consolidated company, thèse two causes were consoli- 
dated and the receivership extended to both. On the 3d of May, 1899, 
a bill was flled by the Farmers' Loan & Trust Company to foreclose 
the above-mentioned first mortgage of the Baltimore & Ohio South- 
western Eailroad Company, and on the 27th of the same month 
this cause was consolidated with the other two already consoli- 
dated. Proper parties were made défendants in thèse several causes, 
unless it be that the minority bondholders, such as the petitioner, 
should hâve been joined. Those made défendants generally appeared 
and answered, but none of them contested the suits. Upon the 
last-mentioned consolidation being made, and on the same day, 
a final decree was entered for foreclosure of the mortgages and sale 
of the property, and adjusting the rights of the créditer, the Mer- 
cantile Trust Company. On the 3d of June, one week after the 
decree was entered, this pétition was filed, praying for leave to in- 
tervene, in which it is stated, among other matters of complaint, 
that the Parmers' Loan & Trust Company had some time previously 
resigned its position of trustée under the several income mortgages 
of tiie Baltimore & Ohio Southwestern Eailroad Company, and in 
its stead the 'Standard Trust Company of New York, Louis L. Stan- 
ton, and Frederick P. Voorheis had been appointed; that thèse last- 
named parties, as trustées of the income mortgages, had been made 
défendants in the bill to foreclose the first mortgage of said last- 
named company, and had consented to a decree the eiïect of which 
is "to eut out entirely the lien of the mortgages under which they 
claim to be the trustées." Thèse are the mortgages which secure 
the petitioners' bonds. The pétition allèges that the eamings of 
the Baltimore & Ohio Southwestern Eailroad Company hâve been 
ample, if properly preserved and applied, to keep down the inter- 
est on its gold bonds secured by its first mortgage, and that the 
default in making payment thereof was unnecessary and was fraud- 



842 104 FEDERAL REPOETf R. 

ulently suffered in order to give ground for the foreclosure of the 
mortgage, and çlipinating the income bonds, ^hicli had not been 
surrendered. It îs fnrther alleged that the résignation of the orig- 
inal trustée in the income mortgages, and the substitution of oth- 
ers in its place, to appear and bind by a consent decree the cestuis que 
trustent in a suit to be brought by the first trustée (now f reed f rom 
that trust) as trustée in the underiying mortgage, waa collusive and 
fraudulent as against the petitioner; that the scheme of the con- 
solidation of the Baltimore & Ohio Southwestern Bailroad Company 
and the Ohio & Mississippi Railway Company in providing for the 
holdçrs of the bonds of the former who surrendered their bonds, 
and in not providing for or at any time making any payment of 
interest on the bonds not surrendered, was with the intent to de- 
f eat the tights of the petitioner ; and that the course of the proceed- 
ings in the suits has been taken with a view to extinguish the 
bonds held by the petitioner, without satisfying them. It is alleged 
that the income mortgages are superior to ail other claims upon 
the property that was of the Baltimore & Ohio Southwestern Rail- 
road Company, other than thg first mortgage given by that Com- 
pany, and that the property subject to those mortgages is of such 
value as to make the bonds of the petitioner valuable, after satis- 
fying the superior lien. Thèse constitute the substantial matters 
on which the petitioner relies in seeking to obtain an opportunity 
to défend the suits. Upon the hearing in the circuit court an offer 
was made in behalf of the défendants to extend to the petitioner 
and the other minority bandholders who had not corne into the re- 
organization scheme the privilège given to those who surrendered 
their bonds. This offer was not accepted. The judge presiding in 
the circuit court directed the entry of the following order: 

"Tbis day this cause came on further to be heard iipon the application of 
Franklin S. Buel for leave to flle the intervening pétition and answer at- 
taehed to said application, and on the évidence addueed by the parties, in- 
cludlng the offer made in open court .at the héarlng by the reorganlzation 
managers, and flled herein, and -was argued by counsel, and the court, being 
fuUy advised in the premlses, flnds that ail and singular the allégations of 
f raud and collusion made In said proposed Intervening pétition and answer 
are untrue; that said Baltimore & Ohio Southwestern Railway Company at 
the tlme of filing of the sevèral bllls of complsiint herein was, and now is, 
Insolvent; that the several defaults in the payment of interest as set forth in 
said biUs of complaint were and are bona fide; and that said plan of re- 
organlzation is fair and just to ail interests, ineluding those of the said Buel, 
in case he should choose to aval! himself thereof . Theref ore it Is ordered and 
adjudged that the said application be, and hereby is, denied. But it is ordered 
that the said Franklin S. Buel may, in case he refuse to accept said offer of 
said reorganizatlon managers, flle in this court within ten days, if he be so 
advised, an intervening pétition, for the purpose only of setting up any clalm 
he may hâve to partlcipate in the distribution of the proceeds of the sale here- 
Inbefore ordered." 

• This is the order from which the appeal is taken, and the ques- 
tion is whether it is appeaJable. It seems to be quite well settled 
that the granting leave t6 intervene in a case to which the peti- 
tioner is not a party is a matter addressed to the discrétion of the 
court, to be exercised upon considération of ail the circumstances 
of the case. Among other things, the court will regard the sea- 
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sonableness of the application, and the estent to which those al- 
ready parties to the suit may be iQJuriously afEected by admitting 
the new party to assert his claims and hâve them litigated at that 
stage of the case. The question for the court will be whether the 
petitioner has slept upon his rights and unreasonably delayed his 
application. Another will be whether it will be more convenient 
that he litigate his rights upon an independent bill. And the court 
must necessarily, before granting leave, détermine whether there 
is any reasonable ground for believing that the petitioner has any 
substantial interest to be protected, — not, indeed, conclusively 
whether such interest exists, but, pro hac vice, whether there is 
sufQcient indication of it to justify the intervention. As settling 
the doctrine that the action of the circuit court in granting or re- 
fusing such an application is not subject to review upon appeal, 
référence is made to the following cases: In Ex parte Cutting, 94 
U. S. 14, 24 L. Ed. 49, an application was made by Cutting and 
his associâtes, some of the stockholders of the Pacific Eailroad Com- 
pany, for a writ of mandamus to compel the allowance of an ap- 
peal by them from an order denying them the privilège of inter- 
vening, and from the final decree of foreclosure in a suit brought 
by the bondholders against the railroad company to foreclose a 
mortgage given by the company to secure their bonds. The péti- 
tion of the stockholders for intervention alleged that the bonds 
which were secured by the mortgage were void, and were issued in 
fraud of the stockholders of the company, of which the petitioners 
were part. It was held that an appeal would not lie from the or- 
der refusing them leave to intervene and become parties, and it 
was said that such an application "is always addressed to the Sound 
judicial discrétion of the court." This rule was recognized by Judge 
Lurton in Toler v. Railroad Co. (C. G.) 67 Ped. 168, though the 
application was granted, in the circumstances of that case. In that 
case it was pointed out that the parties interested, but who were 
not made parties, would not be concluded by a decree impeachable 
for fraud and collusion by and between the actual parties to the 
suit. It is upon this ground, mainly, that the matter is left to 
the Sound discrétion of the court. In Lewis v. Railroad Co., 10 C. 
C. A. 446, 62 Fed. 218, one Lewis, as trustée in a mortgage to se- 
cure the bonds of a railroad company, brought a foreclosure suit; 
and Street, claiming some interest in the subject of the suit, prayed 
leave to intervene for his own protection. This was refused, and 
he applied to the circuit court of appeals for a mandamus requir- 
ing the allowance of an appeal. That court refused the writ, say- 
ing: "No right of the petitioner has been flnally adjudicated by 
any of the orders of the court. Résides, this refusai of the circuit 
court to admit Street as a party is not an appealable order. It is 
in no sensé a final Judgment. It concludes no right," — referring to 
the case of Ex parte Cutting, 94 U. S. 14, 22, 24 L. Ed. 49. In Ham- 
lin V. Trust Co., 47 U. S. App. 422, 24 C. C. A. 271, 78 Fed. 664, 
36 L. R. A. 826, which was a railway mortgage foreclosure suit| 
as well as one by gênerai creditors, Consolidated, Hamlin and his 
associâtes, being the owners of preferred stock in the railway com- 
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pany, whiclî tjiey alleged would be jeopardized without their prés- 
ence t|^ parties, flled a pétition for leaTe to intervene and file an 
answer and crçss bill. The court granted the pétition and leave to 
file the prçposed answer and cross bill, but it was added to the 
order that it was subject to the right of the complainants to move 
to strike them from the files. This réservation was due to the 
fact that the complainants had not fully examined the answer and 
cross bill, and requested time to do so. Subsequently, on motion 
made, under the leave reserved, the court reserved its décision until 
the final decree, wherein it was ordered that the petitioners be 
denied the right to intervene. The case came hère on their appeal, 
and it was held that, while the question of admitting the interven- 
tion was entirely within the discrétion of the court, yet, having 
been once admitted, it was erroneous to deny them the privilège of 
making pny défense. The controlling fact in that décision was that 
the petitioners had been admitted as parties, and would be bound 
by the decree. The question whether the pleading which tliey had 
flled ■ws\s proper was one relating to the subséquent procédure, and 
the kind of défense they would be permitted to make. In the same 
case, reported undep the title pf Toledo, St. L. & K, C. E. Co. v. 
Continental Trust Co., 36 C. 0. A. 155, 95 Fed. 497, which came 
hère on a subséquent appeal, one Eose, who was also a preferred 
stockholder, had, without leave of the court, flled what purported 
to be a cross bill and answer. Se was not recognized as a party, 
and, the suit went on to decree. Conceiving himself aggrieved, he 
appeâled. , It was held by this court that, conceding, for the purpose 
of the décision, his filing an answer and cross bill might be treated 
as an application for leave to intervene, and the action of the court 
as a déniai pf it, still, as the court had never granted him leave, 
and had not recognized bim as an.actor in the suit, he had no stand- 
ing on which to claim an appeal from the refusai to admit Mm; 
and, of cour^e^ it follpwed from that that, not being a party, he 
could not app^l from the decree. His appeal was accordingly dis- 
missed. In the présent case, a^ in that, the appeal extends to the 
final decree, jii the case. But, from* the décision that he never be- 
came a party, it necessarily follows that his appeal is wholly nuga- 
tory. 

For the, appellant it iS; urged that t^e order in question finds and 
déclares çert^n facts touching the merits of the main controversy, 
and that thiis cannot rightfully be donc except upon a final hearing 
after proof s are taken* It is true, tbe language of the order indi- 
cates that the court passed upon thei piain facts which the petitioner 
seeks to litigate. But this finding is only for the purposes of the 
motion. The final détermination of such facts was not then sub- 
mitted to the court. Tbe construction and effect of the language 
employed are affected by the occasion and purpose, and, when read 
with référence to them, it is known that there was no intention of 
passing final iudgment upon the facts, and that no such effect can 
be lawfully attributed to the order. And, so construed, there is no 
ground for the contention made by counsel for the petitioner, in 
their supplemental brief, that the court in making this order treated 
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himas a party to the suit. It follows that the appeal cannot be 

entertained, "for want of jurisdiction. It is accordingly dismissed, 
with costs. 



THOMPSON V. CHICAGO, M. & ST. P. RY. CO. et al. 

(Circuit Court, D. Nebraska. November 23, 1900.) 

No. 253. 

1. Wkongfui. Death— Action fob Damages— Nebraska Statdtes. 

The action for wrongful death, authorized by the Nebraska statute 
(Comp. St. 1897, c. 21), under the construction of such statute by the 
suprême court of the state, Is one which can be maintained only for the 
pecuniary loss sustained by the next of kin of the deceased, for whose 
beneflt the recovery is permitted, and gênerai damages are reeoverable only 
where such next of kin are persons who were dépendent upon the de- 
ceased for their maintenance, or to whom he was under iegal obligation 
to furnish such maintenance. In other cases there can be no recovery 
unless spécial damages to the next of kin are alleged and proved. 

8. Parent and Child— Right of Father to Earnings op Minor Child— Ef- 
FECT of Désertion. 

A father who bas deserted his family, and for years bas not communi- 
cated with them or furnished them any support, bas no légal claim upon 
the earnings of his minor children; the désertion operating as an éman- 
cipation of the children. 

S. Wkongful Death — Action fou Damages— Nebraska Statute. 

PlaintifC's intestate, a boy 14 years old, was killed through the négligence 
of défendant; the injury being one for which he might bave maintained 
an action had he lived. A statute of the state (Comp. St. Neb. 1897, c. 21) 
provided that in such case the défendant should be liable to an action for 
damages for the beneflt of the next of kin, notwithstanding the death. 
The father of the deceased had deserted his family some 10 years before, 
and thereafter held no communication with them, and furnished them no 
support, but he was still living, and under the statutes of the state was the 
next of kin and sole heir at law of the deceased. The boy had lived with 
his mother, who was dépendent upon his earnings and her own for sup- 
port. Held, that there could be no recovery for the death under such stat- 
ute, since the father, by bis désertion, had forfeited his right to his son's 
earnings, and had therefore sustained no pecuniary damages by his death, 
and the mother, while entitled to his earnings, was not the next of kin, 
within the meaning of the statute, which gave no right of action for the 
recovery of her damages. 

Action at Law. On motion for new trial. 

J. L. Kaley, for plaintiff. 

John C. Cowin and T. J. Mahoney, for défendant. 

MUNGEE, District Judge. This is an action brought by plaintiff, 
as administratrix of the estate of one Edward J. Thompson, deceased. 
The pétition allèges that the plaintiff and one William J. Thompson 
were married in November, 1881, and that the deceased was the fruit 
of said marriage; that said Edward J. Thompson was, at the time of 
his decease, 14 years of âge; that William J. Thompson, the husband 
of the plaintiff, more than 10 years prior to the bringing of the action, 
wrongfuUy deserted herself and family, had been absent from them 
since that time, and had furnished no sustenance or support for them, 
or either of them ; thàt the deceased was a strong, healthy, capable, 
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and obeaient child; that for several years next preceding his death 
he retidered to plaintiff much and valuable service and assistance, and 
earned wages; that ske was whoUy dépendent upon him for support, 
except such support as she received from her own efforts; that de- 
ceased had constantly improved in capacity and usefulness in render- 
ing assistance to her, and would hâve continued to do so had he lived, 
and that he devoted ail his earnings, and at ail times gave his best 
efforts, in rendering ail the aid and assistance to plaintifl in his 
power, up to the time of his death, and would hâve continued to do 
so, not only until he reached his majority, but thereafter as well, had 
he lited. Plaintiff in her pétition further allèges that said Edward 
J. Thompson was, on the 20th day of January, 1898, Idlled by certain 
acts on the part of the agents and employés of the défendants, which 
said acts constituted négligence upon the part of the défendants of 
such a nature and character that, had the said Edward J. Thompson 
lived, he would hâve been legally èntitled to recover damages from 
said défendants for thç injuries which he sustained by reason of said 
négligent acts speciflcally alleged to hâve been committed by the de- 
fendants; that on the 26th day of April, 1898, plaintiff was by the 
county court of Douglas county, Neb., duly appointed adininistratrix 
of the estate of Edward J. Thompson, deceased. The pétition fur- 
ther allèges that plaintiff is the mother and next of kin of said de- 
ceased, and that she has sustained damages by reason of the death 
of said deceased in the sum of $5,000, for which she prays judgment. 
The answer of the several défendants dénies the acts of négligence 
charged against them, dénies that plaintiff is the next of kin of de- 
ceased, and further dénies that plaintiff or the next of kin has sus- 
tained any damage by reason of the death of said Edward J. Thomp- 
son. 

The cause came on for trial upon the issues joined. Testimony was 
introduced on the part of the plaintiff, which, in substance, estab- 
lished the f act that the death of deceased vras caused by the négligent 
acts of the défendants, as stated in the pétition. The évidence further 
established the fact that William J. Thompson, father of deceased, 
was at the time still living; that for more than 10 years prior thereto 
he deserted plaintiff and his child, the deceased, had wholly failed to 
contribute to the supi)ort of either his wife or child, and during said 
time had not visited or communicated with them. At the close of 
plaintiff's évidence the court directed the jury to retum a verdict 
for the défendants, on the ground that the action was one brought 
under the provisions of chapter 21, Cîomp. St. Neb. 1897, under which 
statute the action could only be maintained for the pecuniary loss 
which the next of kin to deceased had sustained by reason of his 
death; that under the statutes of Nebraska the father was the next 
of kin and only heir of deceased; that, under the allégations con- 
,tained in the pétition and the évidence in support thereof, it con- 
clusively appeared that the father, the next of kin, had not sustained 
any pecuniary loss for which a recovery could be had, under the pro- 
visions of the statute. Plaintiff has flled a motion for a new trial, 
and challenges the correctness of the rule of law thus announced 
to the jury in directing a verdict. 
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In support of the motion for a new trial, it is strenuously argued 
that, to maintain an action under this statute, it is only necessary to 
allège and show tliat the death was caused by acts upon the part of 
the défendants of such a character as would hâve entitled the de- 
ceased to recover had he lived, and that upon his death he left next of 
kin. It is further argued that the father, being next of kin, was en- 
titled to the services and eamings of deceased, and hence entitled to 
recover such sum as the jury should deem a fair and just compensa- 
tion therefor. If plaintiff's contention as to the law in this respect 
is correct, and numerous authorities are cited in support thereof , then 
a new trial should be granted. If, however, the rule as announced 
by the court is the correct rule in this jurisdiction, then the motion 
for a new trial should be denied. 

The présent action, being one unknown at common law (Insurance 
Co. v. Brame, 95 U. S. 754, 24 L. Ed. 580; Sullivan v. Railroad Co. 
[G. C] 2 Fed. 447), but based upon the state statute, the décis- 
ions of the suprême court of this state constrning the statute are 
binding upon this court. This being an action at law, the rules of 
pleading and practice, as announced by the suprême court of the 
state, also govern this court. The statute of the state which is the 
basis for the présent action has been construed in numerons cases by 
the suprême court. City of Friend v. Burleigh, 53 Neb. 674, 74 N. W. 
50; Orgall v. Railroad Co., 46 Neb. 4, 64 N. W. 450; Railroad Co. v. 
Van Buskirk, 58 Neb. 252, 78 N. W. 514; Railway Co. v. Young, 58 
Neb. 678, 79 N. W. 556. An analysis of thèse cases establishes the 
doctrine that the facts stated in the pétition must show that the 
next of kin were persons who were dépendent upon deceased for their 
maintenance and support, or that deceased was under a légal obliga- 
tion to fumish such next of kin support and maintenance, and that 
the facts must support such allégations to entitle the party to re- 
cover, under a gênerai claim of damages. If spécial damages hâve 
been sustained by the next of kin, such spécial damages must be al- 
légea in the pétition. They eannot be shown or recovered under a 
gênerai claim of damages. The suprême court of the state, in an- 
nouncing this rule, expressly adopt the rule announced by the su- 
prême court of Michigan in the case of Hurst v. Railway Co., 84 Mich. 
539, 48 N. W. 44, wherein it was held that the father was not entitled 
to recover for the loss of services on account of the death of his minor 
child, in the absence of allégations of fact in the pétition show- 
ing that such minor child would hâve rendered services which would 
hâve been of value to the father; that the claim for loss of services 
was in the nature of spécial damages which must be specially alleged 
and proven. While the rule, as announced by the suprême court of 
this state in following the Michigan case, is not in harmony with the 
doctrine announced in many other states, as shown by the authorities 
cited upon the part of the plaintiff, yet the court in Railway Co. v. 
Young say: 

"Wliether upon this question we are In line witli the current of authority in 
other jurisdictions is not important. The rule we hâve adopted is not con- 
trary to sound principle. It is reasonable and Just, and, after mature délibér- 
ation, we hâve concluded to adhère to it." 



848 104 FEDBRAL EiîPORTER. 

Sach beîng the rule as annouilëéci by tlie suprême court of this 
State, and which is binding ui^n tbis court, it foUows that, under the 
pleàdlugs and proof in this case, no recovery can be had based upon 
tbè Ibss of services to the father, the next of kin, for the reason that 
BUch loss is not pleaded; but, as the pétition in this respect might be 
cured by amendment, the court is not disposed to rest the décision 
upoh that ground. 

Under the law in this ètate, thére can be no question that the 
fathér was the next of kin to deceased, and that the recovery in this 
case, under the statute in question^ can only be had for the damages 
which it n^ay be rèasonably inferrè^ the fatiier has sustained by rea- 
son of the death of his mînor son. If the pétition should be amend- 
ed, the facts, nevertheless, would remain that the father, more than 
10 years prior to the deceased's death, abandoned his wife and de- 
ceased, and gave them no support and protection. Under such state 
of facts, is the father entitled to the services of the son whom he thus 
abandoned? In Rodg. Dom. Rel. § 467, it is said: 

"If the father déserts and abandons Mb famlly, exercises no eontrol over 
them, Interfères with them In no way, manifests no interest In their welfare, 
does not cômmunicate with nor look after them, the relation of master and 
servant is dîssolved, and the principal of servitude no longer snstains the right 
of the father to Ihe wages of his infant son. it is as if the father were dead, 
and the custody of the child and the.rjght to appropriate his earnings thereby 
devolve upon the mother. If the father refuses to be a parent In act as well 
as in name, the law will not récognize his right to contre! the earnings of his 
Infant chlld, whom he thus casts aside to neglect." 

The rule is well settled that, if the father émancipâtes his minor 
child, he is no longer entitled to the earnings of such child, and 
émancipation may be inferred by acts. 

In 17 Am. & Eng. Enc. Law, p. 397, it is said: 

"If the parent forces the child to leave the bouse or déserts or abandons 
hlm, the chlld Is released from ail filial duties which the law will enfbrce, 
and may seek hle own welfare in his ôwn way. Thus, an émancipation may 
be accompUshed by wrong and violence." 

And, as stated by Schpuler, Dom. Bel. § 267: "This is termed the 
gresumption of necessity." 
In the note to Wilson v. McMillan, 35 Am. Kep. 117, it is said: 

"Emancipation Is always presumed in casesi of necessity. Thus,- if the par- 
ent absconds, expels his child, or leave» hlm to shlft for himself, and refuses 
or neglects to provide, émancipation Is presumed. * • * It would cer- 
tainly be a great defect in the làws of any civllized people if they furnlshed 
no mode by which tiie innocence and helplessness of infancy, and the purity 
ànd IngenuonsnesS of youth, could be protected from the brutality of an un- 
natural parent As a father mayiforfelt his right to the custody and eontrol 
of his chlia'B, if^rson by abusing his power, so, by neglecting to fulfill the 
obligations of à father, he may forfelt his right to the fruits of his ehild's 
labor. If he provides no home for his protection, If he nelther feeds nor 
clothes him, nor ministers to his wants in siclsness or health, it would be a 
most harsh and unnatural law which authorized the father to appropriate to 
himself ail his chUd's earnings. * * * But where the father has discharged 
himself of the obligation to support the child, or has obliged the child to sup- 
port hiiiiself, there Is no principle but that of slavery which will continue his 
right to receive the earnings of the ehild's labor." 
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Suppose, în this case, tlie motion for a new trial should be sus- 
tained, and plaintiff permitted to amend the pétition to correspond 
with the facts, by showing that at the time of the death of deceased 
his father was living, still plaintiff conld not recover, as, upon a new 
trial, the fact must remain the same, that the father abandoned the 
child years before, in a manner and under circumstances which must 
be held to be an act of émancipation on the part of the father, and 
for reason thereof the father is not entitled to, and could not, recover 
for the services of deceased. Then, under such facts, plaintiff would 
not even be entitled to judgment for nominal damages. 

While it is true that, the émancipation on the part of the father 
being presumed because of his désertion of his child, the right to the 
eamings of the child would belong to its mother, yet a recovery could 
not be had in this case, for the reason that the mother was not the 
next of kin, the father having survived the child. It is doubtless 
true that in a case like this the mother ought to receive the damages 
which would, but for the désertion and émancipation upon the part of 
the father, entitle him to recover, yet the court cannot extend the 
provisions of the statute which limita the recovery to the pecuniary 
loss sustained by the next of kin only. The father being the only 
next of kin, and having sustained no loss, the motion for a new trial 
is overruled. 



PETERS v. MALIN et al. 
(Cîrcnît Court, N. D. lowa, Cedar Rapids Division. December 1, 1900.) 

JUKISDICTION OF FEDERAL COURTS— FEDERAL QUESTIONS— ACTION InVOLTINO 

RiGHTS OF Tribal Indian. 

An action to recover damages for the Illégal arrest and Imprlsonment 
of the plaintiff under the laws of the state, where the eiaimed illegality 
Is based upon allégations that plaintiff is a tribal Indian, and not subject 
to State jurisdietion, and that défendants, In instituting the prosecution 
against him, acted In their officiai capacity as Indian agent and Indian 
school superlntendent, respectively, of the United States, involves the 
construction of the laws and treaties of the United States, and is of 
fédéral cognizance.i 

At Law. On demurrer to pétition presenting question of jurisdic- 
tion. 

Charles A. Clark & Son, J. W. Lamb, and Wm. G. Clark, for plain- 
tiff. 

H. G. McMillan, J. R. Caldwell, and Struble & Stiger, for défend- 
ants. 

SHIRAS, District Judge. In the pétition and amendment thereto 
flled in this case it is averred that the plaintiff, James Peters, is a 
member of the Sac and Fox Tribe of Indians living on the tribal 
réservation in Tama county, lowa, and that the défendant William G. 
Malin is the agent appointed by the United States and placed in 

1 Fédéral question as ground for fédéral jurisdiction, see notes to Bailey v. 
Mosher, 11 C. C. A. 308, and Montana Ore-Purchasing Oo. v. Boston & M. 
Consol. Copper & Silver Min. Co., 35 C. C. A. 7. 
104F.-54 
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charge of tke ladians on the réservation, and that G. W. ÎTellis is 
thé superintendent of the boarding and training school at Toledo, 
lowa, appointed by the United States to superintend the school, 
which is conducted by the United States for the beneflt of the named 
Indian ti'ibes. It is further charged in the pétition that the défend- 
ant Malin, while acting as agent for said Indians, wrongfully swore 
to ^d filed before a justice of the peace for Tama county an informa- 
tion falsely accusing the plaintiff herein of the crime of enticing 
awa; a tribal Indian child under the âge of 15 years from the Sac 
and Fox réservation, the said child being at the time enrolled as a 
pupil in the boarding school at Toledo, contrary to the laws of the 
state of lowaj and caused the plaintifE to be arrested and imprisoned 
under said charge awaiting the action of the grand jury of Tama 
county thereon. It is further averred that the défendants confeder- 
ated together, and by their wrongful joint action caused an indict- 
ment to be found by the state grand jury, based upon the charge 
aforesaid, and caused the plaintiff herein to be arrested and impris- 
onedy and flnally to be put to trial in the district court of Tama 
county upon said indictment ; the défendant thereto, being the plain- 
tiff herein, being found not guilty by the trial jury. It is further 
charged in the pétition that the défendants, while acting as servants 
of the United States, well knew that the letters of guardianship pro- 
cured from the state court of Tama county by the défendant Malin 
vpere wholly void, and that the state court had no jurisdiction over 
the plaintiff, he being a tribal Indian ; and for the wrongs done him 
the plaintiff prays judgment in the smn of $8,000. By a demurrer 
flled to the pétition the défendants présent the question of the juris- 
diction of this court, it being claimed in support of the demurrer that 
it does not appear on the face of the pétition that the case is one 
arising under tiie constitution or laws of the United States. 

It is made plain on the face of the pétition that the plaintiff 
claims that he is a tribal Indian, and that as such the gênerai laws 
of the state of lowa are not applicable to hiin. The décision of this 
question clearly calls for a considération and construction of the 
laws and treaties of the United States as the same may affect the 
status of the Indians belonging to the réservation in Tama county. 
It being admitted by the demui«rer that the plaintiff is a tribal Indian 
residing on a réservation under charge of an Indian agent, it foUows 
that he must be held to be a ward of the gênerai govemment, and 
entitled to its protection; and the question of the applicability of the 
laws of the state to his personal rights is one that arises under the 
laws and treaties of the United States. If it were true that the 
plaintiff's claim was that he had not violated the provisions of the 
state law in the sensé that he had not done any act forbidden by the 
state latv, then it might well be, as is contended by counsel for the 
défendants, that the cause of action declared on called for a construc- 
tion of the law of the state, rather than of a law of the United States; 
but that is not the issue tendered in the pétition. On the contrary, 
the averment in the pétition is that the arrest and imprisonment of 
the plaintiff under a proceeding based upon the state statute was an 
inf ringemeht of his rights as a tribal Indian, and it is clear that the 
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plaintiff bases his alleged right of action upon the rights secured to 
him as a tribal Indian by the laws of the United States. Fuither- 
more, it is averred in the pétition that tiie défendants are tlie Indian 
agent and school superintendant appointed by the United States, and 
that, acting in their officiai capacity, they caused the arrest and im- 
prisonment of the plaintiff; thus presenting the question of the es- 
tent of the power conferred upon défendants as ofQcers of the gênerai 
government, and of their right to subject the plaintiff, as a tribal 
Indian, to the provisions of the laws of the state, — questions which 
dépend for their solution upon the construction to be given to the 
laws of the United States. In fact, the case declared on in the péti- 
tion présents the double question of the rights of a tribal Indian and 
of the power and authority conferred on Indian agents and school 
superintendents by the laws of the United States, and, viewed in 
either aspect, the case Is clearly one of fédéral cognizance. The de- 
murrer is therefore overruled, with leave to défendants to answer the 
pétition within CO days. 



UNITED STATES TRUST CO. T. VILLAGE OF MINERAL KIDGB. 

(Circuit Court of Appeals, Sixth Circuit November 7, 1900.) 

No. 828. 

Municipal Bonds— Statutory Kequihements as to Récitals— Notice to 
pubchasbhs. 

Bev. st. Ohio, § 2703, relating to municipal bonds, requires that "ail 
bonds Issued under authority of this chapter shall express upon their face 
the purpose for which they were issued and under what ordinauce." The 
only référence to any ordinance contained in bonds issued by a village, 
purporting to be refunding bonds, was a statement that they were issued 
to take up former bonds of a certain date, "as provided in the ordinance 
of said village." It was admitted that no valid or sufficient ordinance 
authorizing the issuance of such bonds was passed, and that the bonds 
refunded were void. Held, that under such statute every purchaser was 
charged with notice of their invalidlty. 

In Error to the Circuit Court of the United States for the liorth- 
ern District of Ohio. 

Benjamin Parmely, for plaintiff in error. 

Chas. M. Wilkins and S. H. Toiles, for défendant in error, 

Before LURTON and SEVEEENS, Circuit Judges, and EICKS, 
District Judge. 

SEVERENS, Circuit Judge. This was an action brought by the 
plaintiff in error against the village of Minerai Ridge to recover up- 
on certain bonds, purporting to be refunding bonds issued and sold 
by the village for the purpose of providing means to pay off prier 
bonds issued by the village. The prior bonds thus refunded were 
voted in aid of the construction of the Niles & Minerai Ridge Elec- 
tric Railroad, a private enterprise, which the village had no lawful 
power to aid. It is conceded that those bonds were void, but it is 
contended that thèse refunding bonds, being upon their face, as it is 
claimed, in conformity with the law of the state which gives to its 
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municîpalitîes the power to issue refunding bonds to take np for- 
mer obligations, and containing the usual récitals of the existence of 
ttie required conditions prêchent to their issue, are valid in the 
hands of bona fide holders. The statute of Ohio (section 2703 of the 
Revised Statutes) requires that ail bonds issued under the provisions 
of the çhapter authorizing them "shall express upon their face the 
purpose for which they were issued, and under what ordinance." 
This is an imperative requirement, of which ail purchasers must take 
notice; for they are presumed to hâve knowledge of the statute 
creating the power to obligate the municipality. The purpose of 
this provision requiring a spécification of the ordinance under which 
the bonds are issued is to draw the attention of those who take them 
to the particular record authorizing their issue, so that they may 
examine it and discover any excess or abuse of power by the mu- 
nicipal council which the record would disclose. The purchaser of 
bonds issued under a statute containing such provisions is charge- 
able with notice of what the ordinance contains. Barnett v. City 
of Denison, 145 U. S. 135, 12 Sup. Ct. 819, 36 L. Ed. 652. The only 
référence upon the face of thèse bonds to any ordinance is the state- 
ment that they were issued to take up former bonds (giving the date 
of their issue) "as provided in the ordinance of said village." If it 
were not for the express provision of the statute that the bonds 
should refer to the particular ordinance, it might be held that, taken 
in connection with other récitals in the bond, it might be presumed 
by the purchaser that the ordinance was free from any illegality. 
Hackett v. Ottawa, 99 TT. S. 86, 25 L. Ed. 363; Risley v. Village of 
Howell, 22 U. S. App. 635, 12,0» C. A. 218, 64 Fed. 453. But in this 
case it was admitted upon the trial by counsel for the plaintiff that 
no valid or Sufflcient ordinance for the issuing of the refunding bonds 
was passed, so that, if the purchaser had consulter!, the record of 
ordinances, he would hâve known that the refunding bonds were 
inyalid. In this respect (and it is of vital conséquence) this case 
differs from that of Village of Kent v. Dana, 40 C. 0. A. 281, 100 
Fed. 56, recently decided by this court. In that case the bonds re- 
ferred to the ordinance under which they were issued, by giving jts 
date; and the ordinance itself, when seen, did not disclose any 
unlawful purpose, but a legitîmate one. 

For thèse reasons, there was no error in holding, as the circuit 
court did, that the bonds in suit were invalid. The judgment is 
therefore affirmed. 



LOCHBAUM T. OEBGON KT. & NAV. OO. 

(Circuit Ooort of Appeals, Nlntb Circuit Norember 0, 1900.) 

No. 469. 

Master an» Servant— Pellow Servants— R4.]xroad Sbctionmbn and Forb- 

ItA-N. 

A section foreman on a rallroad, who Is under a division road master 
havlng authorlty to direct the work and Inspect the same, and who la 
required to report to a gênerai road master, who In turn reports to the 
gênerai superlntendent, Is a fellow servant with the men working under 



LOCHBAUM V. OREGON RY. & NAV. CO. 853 

hlm, whether or not he has authorlty to hlre and dlscharge them; ind the 
Company is not Uable for au Injury to one of the men resulting 'om hls 
negligence.i 

In Error to the Circuit Court of the United States for the Suuthern 
Division of the District of Washington. 

The plaintiff in error was a workman In the einployment of the d'étendant 
In error, a corporation, whieh "was operating a line of railway In the state 
of Oregon. The railroad ran through a certain eut bounded upon either side 
by steep and nearly perpendicular embankments. The plaintiff in error was 
brought into the eut with some 20 or 30 other men, under the dii^ection of 
Peter Grant, a foreman, who had the ordinary anthority of a section foreman, 
and was put to work digging ont the ditches along the sides of the track and 
beneath the overhanging banks. While so employed, a rock became dislodged 
from the side of the eut above him, and fell, striklng hlm on the head, causlng 
a permanent injury, for whlch he sought damages in the présent action. It 
appeared from the évidence that in the spring, when the ground began to 
thaw, the ditches of the railroad as It passed through the Blue Mountains be- 
came fllled with earth and rocks whlch were dislodged and fell from the sldes 
of the banks. The plaintiff and the gang of men with whom he was worklng 
had been for some time engaged In cleaning out ditches and taking rock and 
dirt therefrom, so that water could ran ont. It was usual, before beginning 
work In a eut, to hâve the banks above scraped so as to dislodge the loose 
materlal. On the morning on which the accident occurred such précaution 
had been taken In the flrst eut In whlch the gang had worked. Just before 
noon they moved to a second eut, and were dlrected by the foreman to go to 
work cleaning out the ditches, but no one was flrst sent up the banks to 
scrape down the loose rock. The plaintiff himself had been engaged in scrap- 
Ing the banks in the flrst eut, and he admitted in his testimony that he knew 
that no such précaution had been taken in the second eut. His explanation of 
this omission to scrape the banks of the second eut is that the dinner hour 
was approaching, and they were in a hurry. It appeared furtber in the évi- 
dence that rocks frequently fell from such embankments while the men were at 
work cleaning out the ditches, and there was testimony that one of the work- 
men had upon the day prior to the accident quit work on acoount of the risk 
of being injured by the falling rocks. TJpon the close of the testimony the 
court, upon the motion of the défendant in error, dlrected the jury to return 
a verdict for the défendant, upon the ground that the company was not respon- 
Bible for the négligence of the foreman of the gang of workmen, and that the 
plaintiff assumed the risks connected with hls employment, and was guUty of 
contributory négligence. 

P. J. Cavanaugh, for plaintiff in error. 
W. W. Cotton, for défendant in error. 

Before GILBEET, ROSS, and MOREOW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The motion to dismiss the writ of error upon the ground that it 
was not sued out within six months after the entry of tlie judgment 
is denied upon the authority of Insurance Co. v. Phinney, 178 U. S. 
327, 20 Sup. et. 900, 44 L. Ed. 1088. 

It is contended that the foreman, Peter Grant, stood in the atti- 
tude of vice principal to the plaintiff in error, and that he was nég- 
ligent in not flrst ordering the men to scrape the banks before be- 

i Fellow servants, see notes to Northern Pac. E. Co. v. Smith, 8 C. O. A. 
668, Canadian Pac. Ey. Co. v. Johnston, 9 C. 0. A. 596, and Flippin v. Klmball, 
81 0. C. A. 286. 
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gmnmg Work in the ditches, and in not stationing a man to warn 
the gang agaînst falling rocks, It appeared from thé testimony that 
Peter Grant was section foreman, and had authority to hire and dis- 
charge men for the work in which the plaintifif in error was engaged, 
and that he reported to one F. Brown, who was one of six division 
road masters on the line of the railroad; that Brown, as such divi- 
sion road master, had authority to détermine what work was to be 
done on his division, and from time to time inspected it and ex- 
amined it; and that he in turn was required to report to the gênerai 
road master in charge of the entire road, and the gênerai road mas- 
ter reported to the gênerai superintendent. Upon this statement of 
the facts we think there can be no question that under the ruling in 
Mining Co. v. Whelan, 168 U. S. 86, 18 Sup. Ct. 40, 42 L. Ed. 390, 
Peter Grant was a fellow servant of the plaintifE in error. In that 
case the court held, in a case where the business of a mining cor- 
poration was in the control of a gênerai manager, and was divided 
into three departments, of which the mining department was one, 
and each department had a superintendent under the gênerai man- 
ager, and in the mining department were several gangs of workmen, 
that the foremaîl of one of thèse gangs, whether he hàd or had not 
authority to engage and discharge the men under him, was a fellow 
servant with the men, and the corporation was not liable to one of 
the men for injuries caused by the foreman's négligence in man- 
aging a machine or in giving orders to the men. It is impossible to 
distînguish that case from the case at bar, and it becomes unneces- 
sary to discuss the décisions of the state courts which are cited by 
the plaintiff in error. The judgment of the circuit court is afiSrmed. 



SIGUA IRON CO. V. GRBENE. 

(Circuit Court of Appeals, Second Circuit. October 24, 1900.) 

No. 101. 

1, Trial — Statembnts bt Counsel to Jubt. 

It is not error to permit Counsel for a défendant to etate to tlie Jury 
that he was unable to put In évidence the books of the plaintiff corpora- 
tion because the court had excluded them, merely for the purpose of pre- 
ventlng the jury from drawing an Inference unfavorable to the défendant 
because of their absence, where no attempt If made to state the contents 
of the bool^s, or to comment on thelr exclusion. 

2. Cokpokations—Stockholders— Evidence op Relation. 

The fact that a person's name appears on the books of a corporation as 
a stockholder Is not sufflcient évidence upon which to charge him as such, 
but, the relation of corporation and stockholder belng contractual, the 
assent of both parties, elther express or implied, must be shown. 

Thomas, District Judge, dlssenting on the facts. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

William B. Hornblower, Joseph S. Clark, Howard A. Taylor, and 
Henry P. Driggs, for plaintiff, in error. 

Kellogg, Eose & Smith, L. Laflin Kellogg, and Alfred C. Pette, for 
défendant in error. 
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Before PECKHAM, Circuit Justice, and TOWNSEND and THOM- 
AS, District Judges, 

TOWNSEND, District Judge. This action bas been tried tbree 
times. On the first trial tbe jury rendered a verdict for tbe plain- 
tiff, and tbe judgment tbereon was reversed on appeal. 88 Fed. 203. 
On tbe second trial tbe court directed a verdict for tbe défendant, 
and tbe judgment tbereon was reversed on appeal. 88 Fed. 207. 
Tbis is an appeal from a judgment on tbe tbird trial, dismissing tbe 
complaint, and for costs, rendered on a verdict for défendant. It 
was assumed at tbe bearing that tbis court would follow tbe former 
décisions as to tbe questions disposed of on tbe former appeals, and 
would consider only tbe new contentions made on tbe tbird trial. 

Plaintiff assigns 12 errors. Most of tbem bave been passed upon 
on tbe former appeals, tbe reports of wbicb contain a substantially 
complète statement of tbe facts. Tbe transfer of stock into tbe 
name of tbe défendant was made on July 9, 1890. It bas been beld 
on former appeals tbat Exbibit CC did not, of itself, autborize tbe 
transfer of tbe stock; tbat tbe défendant did not necessarily, by 
tbe transfer, become a stockholder ; tbat tbe appearance of tbe de- 
fendant's name upon tbe books of tbe company as a stockbolder was 
not suflBcient, witbout évidence of bis autbority or ratification; tbat 
being a member of tbe board of directors did not make bim conclu- 
sively cbargeable witb notice of wbat appeared in tbe company's 
books; tbat the paroi évidence, as between bim and tbe company, 
was admissible to sbow tbat tbe agreement in Exbibit CO was in 
fact conditional. 

The fourtb point in plaintifE's brief is as follows: "Tbe charge of 
the trial court as to tbe légal results flowing from tbe use of tbe 
words 'Sigua Syndicate' in both tbe agreements was error." This is 
not included among the errors assigned. We tbink tbere was no 
error of law, and tbat, taking the whole charge together, the jury 
were not misled. 

The eightb and nintb assignments of error are not referred to in 
plaintiff's brief. We tbink tlie évidence was properly admitted. 

Tbe testimony referred to in tbe tenth assignment of error — tbat 
défendant never had any notice from tbe company, or any offlcer, 
asking for payment on account of the four hundred sbares— was ad- 
missible on tbe question of interest, and as bearing on tbe question 
wbetber tbe company understood that défendant was tbe real owner 
of tbe stock. 

Tbe eleventh ground of error refers to the exclusion of évidence 
tbat Smith notiiied the twelve persons who were désirons to sell tbeir 
stock tbat be bad ceased bis efforts to sell, and tbat about 36 per 
cent, bad been disposed of. Plaintiff claims tbat it was material to 
sbow that tbere was not an oversubscription. Tbis could bave been 
sbown, and in fact was shown, by direct évidence. That Smith no- 
tifled tbem to that effect does not tend to prove the fact. The no- 
tice by the treasurer of tbe company to thèse stockbolders was not 
évidence against tbe défendant. 
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The twelfth ground of errôr îs that the court permitted defend- 
ant's counsel to state to the jury that he was unable to' put in évi- 
dence the boolis of the company, because the court had excluded 
them. It is not sàid thàt he attempted to state the contents of the 
books, or commented upon their exclusion. It was permissible to 
remind the jury that no inference could be drawn adverse to the 
défendant by reason of their absence. 

The ëighth assignment of error, and the only one of any impor- 
tance not disposed of in the former opinions, is that the court re- 
fused to charge the jury that the letter of July 8, 1890, was suffi- 
cient authority for the transfer of the stock. This letter was as 
follows: 

"Gedrge P. Baker, Treasurer, Philaddphla— Dear Sir: Inclosed please flnd 
my check for $3,000 In payment of assessment on 600 shares of stock. The 
other 400 shares subscrlbed by me bas been taken by friends whom I may not 
see before going away, but as soon as I retum wlU see them, and send you 
the oames. 

"Very respectfuUy, B. D. Greene." 

Taken in connection with defendant's prior correspondence with 
Smith, saying tliat he had placed the shares, but desired to delay 
sending the names, and the other évidence as to the conditional 
character of the subscription, this letter was fairly open to the in- 
terprétation of a request to plaintiff not to take any further action 
in regard to the subscription on behalf of defendant's friends until 
défendant could see them, and should send their names to him ; and 
was not an authority for the transfer of the stock to défendant. If 
defendant's testimony is believed, said letter should clearly hâve 
such construction. 

The snbstantial question is whether, on this trial, the court cor- 
rectly stated the law as to defendant's status. In view of the for- 
mer opinions and of the décision of this court in Carey v. Williams, 
79 Fed. 906, and the décision of the New York court of appeals in 
Glenn v. Garth, 133 N. Y. 18, 80 N. E. 649, 31 N. E. 344, it is diffl- 
cult to see how the court could hâve taken any othèr course. In the 
opinion on the last appeal of this case, the court said: 

"A përson cannot be constituted a Sliftreholder In a corporation by a transfer 
of sbàres wlthont his consent. Thé sàlnè proposition was énunciated by this 
court in Oarey v, Williams, 25 O. 0. A. 227, 79 Fed. 906, in thèse terms: 'The 
relation of corporation and stockhiolder Is a contraetnal one, and can only be 
created with the consent, express Ôr. l^plled, of both parties.' * * ♦ The 
important fact is that assent by the neweomer Is an essentlal prerequisite. 
We do not understand that there Is any contention hère that a man may be 
made a stockholder by the mère unauthorized entry of hls name upon the 
books wlthout bis knowledge or consent; or that he may, wlthout such knowl- 
edge or consent, be made a stockholder,, eyen by act of, the législature. It is 
contended, however, that when a pérson's name appears on the books as a 
stockholder, no matter how it got thëïé, sûch entry is prima f aele proof that 
he Is a stockholder, and the burdenlB OH Mm to dlsprove it. This proposition 
was dlscussed and declded contrary to tHe contention of the plaIntifC in error 
by this court. UiCarey v. WUlianw, 25 0, p. A. 227, 79 Fed. 906." 

On this trial, the court, in its Charge to the jury, followed the fore- 
going statement of the law in Carey v. Williams. That case also 
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disposes of plaintiff's contention that a verdict sliould bave been di- 
rected on the entries in the plaintiff's stock books. Judge Wallace, 
speaking for tbe court, says : . 

"It Is not enough that he appears to be a stockholder upon the books, and 
when this oecurs wlthout Ma sanction he incurs no Ilability as such." 

Altogether, we tbink the case was properly tried, and that the 
évidence justifled the verdict. 

THOMAS, District Judge (dissentingj. The question is whether 
the défendant is liable for the sum unpaid on certain stock standing 
in his name on the books of the company, His défense is that he 
was not the owner of the stock, and that it was transferred without 
authority to his name. An initial fact is that the stock was trans- 
ferred on the books of the company to the défendant. If the trans- 
fer was made of right, it continued of right. It was made of right 
if the défendant owned the stock and was bound to accept a prof- 
fered delivery of it. There is a written instrument showing his 
agreement to purchase it. If this agreement was complète in itself, 
the stock was the property of the défendant, and was transferred 
lawfully to him. But he was permitted to show that the agreement 
to purchase was qualified by an oral agreement that he should take 
the stock only upon his flnding an opportunity to place it. Even so, 
the condition was fulfllled, for he notified by letter both the vendor 
and the company that he had placed the stock. Such notice, for 
présent purposes, discharged the condition and perfected the pur- 
chase. Thereaf ter the stock was the property of the défendant. It 
was the privilège and duty of the vendor to deliver it, and thence- 
forth it was for the beneflt or at the péril of the défendant, and it 
was the duty of the défendant to meet calls and assessments made 
upon it. The right to deliver thus accrued to the seller, and the dé- 
fendant'» obligation to accept enabled the vendor to transfer the 
stock to the purchaser on the books of the company. He might ex- 
ercise this power to detach himself from responsibility attending the 
future of the stock and to attach any possible liability to the true 
owner. Thus the defendant's owner ship was conjoined to his just 
and authorized enrollment as a stockholder, and there at once arose 
his obligation to respond in actions like the présent, and no subsé- 
quent event has diminished that liability. When a contract of sale 
is consummated, the vendor, in the absence ofmodifying stipulations, 
may deliver the subject of the sale, and imijose the burden of future 
conséquences upon the vendor. That is the présent case. Thèse 
views shoùld lead to the reversai of the judgment. 
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FIDBLITT & OASUALTY CO. OF NEW YORK v. ST. MATTHEWS SAV. 

BANK. 

(Circuit CSonrt of Appeals, Fourth Circuit. November 14, 1900.) 

No, 332. 

Référence— Consent Order— Rbview op Reperee's Findingb. 

Wliere a case involving the examlnation of long and complicated ac- 
counts, and the taklng of tlie testlmony of many witnesses, is by con- 
sent Of tlie parties referred to a spécial master to hear and détermine ail 
Issues of law and fact Inrolved, blji flndlngs and conclusions hâve every 
presumption In their favor, and arenot to be set aside unless there clearly 
appears to hâve been error or mistalîé, or for fraud or misconduct on his 
part. 

In Error to the Circuit Court of the United States for the District 
of South Carolina, 

T. Moultrie Mordecai, for plaintiff in error. 

S. Dibble and Charles G. Dantzler, for défendant in error. 

Before PAUL, BEAWLEY, and WADDILL, District Judges. 

PAULJ District Judge. Tliis case is hère on a writ of error from the 
circuit court for the district of South Oarolina. It was brought in 
the circuit court of common pleas for the county of Charleston, S. 
O., by the défendant in error, and on the pétition of the plaintiff in 
error, a nonresident, it was removed into the circuit court for the 
district of South Carolina. Tbe object of the suit was to recover of 
the plaintiff in error, the Fidelity & Casualty Company of New York, 
the sum of |10,(M)0, and interest' thereon. The action is based on 
the bond of the plaintiff in error, guarantying the honesty and in- 
tegrity of J. W. Zimmerman as cashier of the said the St. Matthews 
Savings Bank. The bond was executed July 8, 1889, and was re- 
newed annually from that date; the last renewal being on the 8th 
day of July, 1894, extending the bond from that date to July 8, 1895. 
It was nnder this extension that the défalcation of the said Zimmer- 
man occurred. After the removal of the case, the défendant below 
flled its answer to the complaint. The answer dénies the material 
allégations of the complaint, and sets up afftrmative défenses to the 
effect that the renewals of the bond were made upon false représen- 
tations of the président of the bank, and that the officers of the bank 
were guilty of such négligence in the management and supervision 
of the bank and of its cashier, Zimmerman, as to relieve the défend- 
ant from any liability for the def ault of said cashier. A succinct 
statement of thèse défenses, as made by the master, is as follows: 

"That the several renewals of said guaranty bond were made upon the 
■warranty and représentation of the plaintiff, through its président, that the 
accounts of said cashier had been examined and found correct, that he had 
performed his duties in an acceptable manner, and that the offleers of the 
plaintiff bank knew of no reason why the guaranty should not be continued, 
and that, but for the said warranty and représentations, said renewals would 
not hâve been made, and that the warranty and représentations so made 
were false, and that by reason thereof the défendant was releaaed from any 
liability to the plaintiff. If any ever existed; it being provlded by the bond that 
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'any willful misstatement or suppression of fact by the employer, In any state- 
ment or déclaration to the company concerning the employed, or in any clalm 
made under this bond, or a renewal thereof, renders this bond void from the 
beginning.' And, further, that the plaintifC and its officers and agents were 
guilty of négligence and the want of due care and business caution in the 
management and supeiTision of its said banli and of the said casliier, and 
that if the plaintifC had caused a proper examination to be made quarterly, or 
at any other time, the défalcations and discrepancies of the cashler would 
hâve been easily and readily revealed, and that, if any défalcation or dishon- 
esty occurred on the part of the said cashier during any period for which 
the défendant is claimed to be liable, the same occurred through the négligence 
and mismanagement of the plaintifE and its offlcers. and the défendant is not 
liable therefor." 

The case involving the examination of long and intricate accounts, 
the court entered a consent order, under the practice of South Car- 
olina, referring the same to a spécial master to hear and décide ail 
issues of law and fact involved. The master took the testimony of 
many witnesses, and in his report, which shows a thorough and an 
intelligent investigation of the facts, and présents a clear statement 
of the law bearing upon the défenses presented by the défendant, he 
reeommended that judgment be entered for the plaintiff for |7,- 
047.85, with interest at the rate of 7 per cent, per annum from the 
12th of September, 1895; this being the amount due on account of 
défalcation under the renewal bond of July 8, 1894. The principal 
sum so reported as due on account of the fraud and dishonesty of 
the cashier is made up of his défalcations in connection with the cur- 
rent deposits in the bank and deposits in the savings bank depart- 
ment, his own personal account, the collection account, limited to 
other than those of its corresponding banks, and the daily balance 
account. The master further found that there had been no willful 
misstatement or suppression of fact made by the bank, concerning 
the said Zimmerman, to obtain the renewal of the guaranty bond of 
July 8, 1894. He held that there was not such négligence and want 
of due care on the part of the bank and its officers in the manage- 
ment and supervision of the bank and its cashier as to occasion the 
loss complained of by the plaintiiï. Exceptions were filed to the 
master's report by both the plaintiff and the défendant. The plain- 
tiff excepted on the ground that the master had disallowed the items 
and amounts claimed as défalcations of the cashier, Zimmerman, on 
account of collections made by him from corresponding banks. The 
defendant's exceptions were, in substance, that the master erred in 
finding, as a conclusion of fact, that the date of the discovery of the 
défalcation of Zimmerman was March 29, 1895, instead of April 1, 
1895 ; that the master erred in holding that the discovery mentioned 
in the bond did not relate to the full and complète discovery of the 
entire défalcation, but to the flrst discovery of any single act of dé- 
falcation; that the master erred in finding that the bank, in com- 
pliance with a proviso of the bond, had immediately given notice to 
the défendant on the discovery of the fraud and dishonesty of the 
cashier; that he erred in holding, as a conclusion of law, that neither 
of the affirmative défenses set up in the answer could prevail ; that 
he erred in holding that the proof was not sufflcient to show that the 
plaintiff bank, in any statement made by it concerning Zimmerman, 
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the cashier, had made any misatatement of fact or suppressed any 
known fact; that the proof was not sufflcient to shôw négligence and 
want of due care on the part of the plaintiff and its offlcers in the 
supervision of its bank and cashier as would relieve the défendant 
from liability on its guaranty bond; that the master erred in hold- 
ing that he was not prepared to extend to a surety in a cause like 
this the same leniency which the law extends to a surety on a Per- 
sonal bond, because the latter assumes the risk through feelings of 
friendship and kindness, and the former as a matter of business, for 
a pecuniary considération, and for the purpose of profit; that he 
erred in holding that no condition of the bond required the plaintiff 
to examine the books of account, including cash securities and 
Touchers, at any time ; that he should hâve held that the representa- 
tions contained in the certificate of the président of the bank were 
by the terms of renewal made a condition of the bond on which the 
action was brought; that he erred in holding that the défendant, 
under the condition of the bond, must reimburse the plaintiff bank 
for the fraudulent acts and default^ of its cashier by reason of which 
the bank has suffered pecuniary loss; that he erred in flnding, under 
the head of "Current Deposits," the liability of the défendant to be 
$4,531.48, under the head ôf "Individual Accounts" |888.11, under the 
head of "Savings Deposits" |1,095.28, and under the head of "Collec- 
tions" $532; and that he should hâve found, if there was any lia- 
bility on the défendant, it did not exceed $1,945.75. The exceptions 
were ail pverruled by the circuit court, the report was conflrmed, and 
judgment entered for the amount reported as due the plaintiff. A 
motion for a new trial was made and overruled. Exceptions were 
taken to the finding of the court below in its failure to sustain the 
exceptions flled by the défendant to the master's report. 

We do not deem it necessary to discuss any of the questions raised 
by the assignment of errors, as they do not, in our view of the case, 
présent any matters of law for the décision of this court. The 
learned judge of the circuit court, in his opinion flled in the record 
on the motion for a new trial, accurately states the law applicable to 
an account of this character. He says: 

"It wonld seem, In a case of this klad, Involvlng as It does a long and intri- 
cate account, and the testimony of many wltnesses, that the findings of fact 
by the spécial master should hâve an effect analogous to that of a spécial 
verdict found by the jury. If this be so, the court could not disturb them, ex- 
cept for gross errer on the part of the référée, or for fraud or misconduct on 
his part." 

InCamden v. Stuart, 144 U. S. 104, 13 Sup. Ct. 585, 36 L. Ed. 363, 
the suprême court thus states the rule: 

"In cases of this klnd ref erred to a master to state an account, depending 
as they do upon an examination of books, upon the oral testimony of wit- 
nesses, and perhaps, as in this case, upon the opinions of an expert, l s con- 
clusions hâve every reasonable presiimptlon in their favor, and are not to be 
set aside or modified nuless tbere clearly appears to hâve been error or mis- 
take on his part." 

This rule had previously been laid down in Tilghman v. Proctor, 
125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664, and approved in Callag- 
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han V. Myers, 128 U. S. 617, 9 Sup. Ct. 177, 32 L. Ed. 547, and in Kim- 
berly v. Arms, 129 U, S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764. In the 
last case the order of référence was as follows: 

"By consent and request of ail the parties herein, it is ordered by the court 
that Hon. Richard D. Harrison be, and he is hereby, appointed a spécial mas- 
ter herein to take and décide ail the issues between the parties and make his 
report to this court, separately stating bis findings of law and fact, together 
witb ail the évidence introduced before him, wbicb évidence shall thereby be- 
come part of his report, whicb report shall be subject to like exceptions as other 
reports of masters." 

To the report of the master, exceptions were flled, and, being sus- 
tained by the circuit court, the cause was appealed tô the suprême 
court. Justice Field, delivering the opinion of the court, says: 

"It [the court] cannot of its own motion, or upon the request of one party, 
abdicate its duty to détermine by its own judgmeut the controversy presented, 
and devolve that duty upon any of its officers. But when the parties consent 
to the référence of a case to a master or other officer to hear and décide al! 
the issues therein, and report his findings both of fact and of law, and sucli 
référence is entered as a rule of the court, the master is clothed with veiy 
different powers from those whieh he exercises upon ordinary références, whh- 
out suc-h consent; and his déterminations are not subject to be set aside and 
disregarded at the mère discrétion of the coart. A référence by consent of piir- 
ties of an entire case for the détermination of ail its issues, thougb not 
strictly a submission of the controversy to arbitration,— a proceeding which is 
governed by spécial rules,— is a submission of the controversy to a tribunal of 
the parties' own sélection, to be governed in its conduct by the ordinary rules 
applicable to the administration of justice in tribunals established by law. 
Its findings, like those of an independent tribunal, are to be taken as presump- 
tively correct,— subject, indeed, to be reviewed under the réservation contained 
in the consent and order of the oourt, when there bas been manifest error in 
the considération given to the évidence, or in the application of the law, but 
not otherwise." 

The order of référence entered by Judge Simonton in this case 
is a consent order, and is so treated by him in his opinion. It is 
as follows: 

"It appearing to the satisfaction of the court, upon an examination of the 
pleadings herein, that the trial of this cause will require the examination of a 
long account, after hearing counsel for plaintifC and défendant, and on motion 
of Messrs. Mordecai & Gadsden, defendant's attorneys, it is ordered that this 
cause be, and the same is hereby, referred to James Izlar, Esq., as spécial 
master, to hear and décide ail issues of law and fact involved herein, with leave 
to report any spécial matter; and then the said spécial master shall bave the 
power and authority to demand of the parties that sucb books, papers, and 
documents be produced before him as may be necessary to elucidate the same." 

The report made in pursuance of this order of référence just quot- 
ed is covered by the doctrine stated in Kimberly t. Arms, supra. 
The order referring the case to a spécial master directed him to hear 
and décide ail matters of law and fact involved in the case. His 
findings are clearly within the scope of the order. The court below 
gave them the weight to which they are entitled under the princi- 
ples well settled by the décisions to which we hâve referred. The 
circuit court was correct in holding that the findings of the master 
could not be disturbed except for gross error or fraud or miscon- 
duct on his part. Ho évidence of such error or misconduct appear- 
ing in the record, the judgment of the circuit court is afQrmed. 
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trNlTBŒ» STATES ex rel. ADLBE v. HAMMOND, Judge.i 

(Circuit Court of Appeals, Sixth Circuit. November 7, 1900.) 

No. 869. 

Bankruptct— Appbalablb Ordehs— Refus al to Conjtrm Composition. 

Under Bankr. Act 1898, § 25. subd. 2, allowing appeals from a court 
of banliruptcy to ttte circuit court of appeals "from a judgment granting 
or denying a dlscliarge," an appeal lies from an order of a district court 
refuslng confirmation of a composition tendered by a banlirupt, and ac- 
cepted by the requlred number of ereditors. The right of appeal given 
by such section is reciprocal, and, as the confirmation of a composition dis- 
charges the -bankrupt (section 14), opposing ereditors clearly hâve the rlght 
to appeal from such an order, and the bankrupt has an equal right to ap- 
peal from an order refuslng the confirmation. Such an appeal, more- 
over, is within the splrit of the proTlslons for review, since the order in 
elther case is a final terminatlon of the composition proceedings which 
are provided for by the act as one of the methods for the settlement of the 
bankrupt's debts, and the effeeting of his discharge from further liability 
thereon. 

On Pétition for Writ of Mandamus to Compel Allowance of Ap- 
peal. 

The petitioner, Adler, was adjudged a bankrupt upon his voluntary pétition 
by the district court for the Western district of Tennessee on the 12th day of 
Oetober, 1899. With his pétition he flled a schedule of his property, and a list 
of his ereditors, as required by the bankruptcy act of 1898. He was thereafter 
examined by the référée at a meeting of his ereditors, and on December 8, 
1899, he offered terms of composition to his gênerai ereditors, of whom 26 In 
number had proven claims ia the sum of $8,336. Thèse ereditors held a meet- 
ing, and 24 of them, representing claims to the amount of $6,062.75, aceepted 
In writing the terms of composition offered. One of the gênerai ereditors, 
whose claim amounted to about one-fourth of the unsecured Indebtedness, 
objeeted to the acceptanee of the composition. The secured ereditors, of whom 
there were three, filed their agreement to rely solely upon their securities. 
The appraisers found that the assets, after paying the debts secured thereby 
and deducting exemptions, amounted to $782.50. The bankrupt deposited the 
amount necessary to pay the composition agreed upon, and the costs, ex- 
penses, and fées In a bank designated as a depository, and thereupon flled an 
application for the confirmation of the composition. The matter was heard 
before a référée, who reported that the composition should be confirmed upon 
conclusions fôund by him, and on a subséquent order reported the facts upon 
the spécifications of the objeeting ereditors relating to alleged fraudulent acts 
of the bankrupt, and his further finding that the spécifications were not sus- 
tained. The objeeting créditer excepted to the referee's report. Upon the 
hearing of thèse exceptions the court directed an order setting aside the re- 
port, refuslng the confirmation of the composition, and requirlng the bankrupt 
to pay the costs of the application. Thereupon the bankrupt prayed an appeal 
to thls court. This was refused. The ground of the refusai, as stated by the 
Judge in a mémorandum indorsed upon the pétition for appeal, was as follows: 
"No appeal is allowable, in my judgment. The refusai of an order conflrming 
a proposed composition is not the refusai to grant a discharge meant by sec- 
tion 25, that cornes when the bankrupt shall file his pétition for discharge, 
If It be then refused. The eftect of a consent by a créditer to the composition, 
elther that he joins in accepting it, or that which is enforced upon him if the 
composition be confirmed, may be to release the unpaid balance of the debt, 
but it le not, in fact or law, the discharge referred to in section 25." The 
petitioner having applied to this court for a writ of mandamus requiring the 
Judge of the district court to allow his prayer for an appeal, an order to show 
cause was issued and served. The answer of the respondent is, substantially, 

1 Appeal and review ia banki-uptcy proceedings, see note to In re Eggert, 43 
C. C. A. 9, 
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that the appeal -was refused for the reason set forth lu the mémorandum cop- 
led above, namely. that the détermination appealed from was not, in his opin- 
ion, tlie proper subject for an appeal, to whlcb opinion he adhères, and 
thereupon he submits the matter to the judgment of the court, proffering ready 
observance when that shall be made Isnown to hlm. 

B. M. Jackson, for petitioner. 
Thomas M. Scruggs, for respondent. 

Before LUETON, DAY, and SEVEEENS, Circuit Judges. 

SEVEEENS, Circuit Judge, liaving st'ated the matter as aboTe, de- 
livered the opinion of the court. 

The single question presented for our détermination is whether an 
appeal lies to this court from the order of the district court refus- 
ing confirmation of the composition tendered by the bankrupt and 
accepted by the requisite number of creditors, under the provision 
relating to appeals contained in subsection 2 of section 23 of the 
bankrupt act. The provision is "that appeals, as in equity cases, 
may be taken in bankruptcy to the circuit court of appeals of the 
United States * * * in the foUowing cases, to wit: * • ♦ 
(2) from a judgment granting or denying a discharge." The learned 
judge of the district was of opinion that it does not. His reasons 
are amplifled in an elaborate opinion reported in 103 Fed. 444. Up- 
on attentive considération of the subject and of the reasons assigned 
by him, we are unable to agrée to that conclusion. The gênerai pur- 
pose of the act, so far as it relates to creditors, is that the assets of 
the debtor liable to be subjected to the payment of their dues shall 
be speedily collected and distributed to them in accordance with the 
équitable rules thereby prescribed. As concerns the bankrupt, the 
leading purpose is that, having surrendered to his creditors ail his 
property subject to their demands, he shall be released from ail fur- 
ther liability for his debts, and be given a clear fleld for future effort. 
The law prescribes that, after he has been adjudged a bankrupt, has 
been examined, and has flled a schedule of his property, and a list 
of his creditors, two methods of procédure are open, each of which 
is designed to accomplish the ends intended by the act. One of 
thèse is by the tendering of a certain sum to his creditors by the 
debtor in lieu of the amount which might ultimately be gathered 
from the assets, and their acceptance thereof. Obviously, this 
amount is contemplated as a sum which will be the équivalent of 
the assets which would be obtained by the other and more tedious 
course, for the creditors hâve the right to reject it. If they accept 
it, their object is satisfled, and it only remains to exécute the pur- 
pose towards the bankrupt. This is done by the confirmation of the 
composition by the court, which is required to see that the nonas- 
senting creditors are not wronged thereby; and the law déclares 
that the confirmation shall hâve the effect to release or discharge the 
bankrupt. As was said by Mr. Justice Miller in Wilmot v. Mudge, 
103 U. S. 217, 219, 26 L. Ed. 536, 538: «The composition proceeding 
is * • * one of the modes which the bankrupt law authorizes of 
releasing the debtor and securing to his creditors an equal share of 
his means." In Liebke v. Thomas, 116 U. S. 608, 6 Sup. Ct. 497, 
29 L. Ed. 745, it was said to hâve been decided in Wilmot v. Mudge 
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"that, though no written dischaa^e be granted, a lawful composition 
anâ'its performance hf tHe party lias the same effect." See, also, 
SMith. T. Môrganstern (G. C.) 2 Fed. 674, per Judge McKennan ; In re 
BjornStad (D. C.) 5 Fed. 791, pet Judge Bunn, If this course Is 
not pursued, or proves abortive, the proceeding advances by the 
otber method. The assets in specie are turned ovèr to the trustée, 
who oollects and couverts them into money, and that is distributed 
to the creditors, who then get that which theywould hâve reached 
by the former course, more or less, as it may turn out. ïhen, be- 
cause the record does not show any formai déclaration of the 
right of the bankrupt to be released, it is provided that he may 
obtàin an order declaring that right. It is to be noted that the 
court is charged with the same duty whether it is sitting to de- 
terinine whether a composition should be conflrmed or where it 
is considering the propriety of a formai discharge, namely, to ascer- 
tain whether the conditions which the law prescribes hâve been 
complied with., This gênerai survey may conduce somewhat to a 
clearer appréhension of the significance and essential character of 
the provisions with which we hâve to deal. The act provides an 
appeal from a judgment which grants or dénies a discharge. The 
meaning of the word "discharge" is defined by section 1 to be "the 
release of a bankrupt from ail of his debts which are provable in 
bankruptcy, except such as are excepted by this act." By section 
14 it is declared that the confirmation of the composition shall dis- 
charge — i. e. release— the bantrupt from his debts, except those 
from which by the other method he is not discharged, The one "dis- 
charge" is the équivalent of the other for the purposes of the act, 
and both are covered by the same section of the act (14), which 
relates solely to that subject. Moreover, it is to be observed that in 
both methods the procédure is under the control of the judge. In 
the case of a composition, the nonassenting creditors are given the 
opportunity to contest the confirmation which is to operate as a dis- 
charge. It is against that conséquence that the contest is direct- 
éd. It is made because the nonassenting creditors are not satisfled 
that their claims shall be discharged by the payment of the amount 
tendered. Questions as important, perhaps, as any that may occur 
in bankruptcy proceedings may arise upon the hearing. If the com- 
position is conflrmed, the contesting creditors are eut off from any 
further considération of the facts unlesa they can appeal. And so of 
the bankrupt. Whichever way the décision goes, it is the end of 
that endeavor of the debtor and the creditors to close the matter. 
To be sure, there is a power of revocation given to the court upon 
the pétition of a party interested and proof of "fraud practieed in the 
procuring of such composition." Section 13. There is a like power 
given where a discharge in terms has been granted when "it shall be 
made to appear that it was obtained by the fraud of the bankrupt." 
Section 15. T^his still further illustrâtes the parallelism of the 
courses. It seems improbable that congress should hâve intended 
to deny an appeal while granting it upon a similar inquiry prelim- 
inary to a discharge in the ordinary course. Suppose the composi- 
tion is conflrmed, and the bankrupt is thereby discharged. Has the 
creditor no right of appeal? And it can scarcely be doubted that, if 
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the creditor has the right if confirmation is granted, the debtor 
would hâve the same right if it is refused, When the language of a 
statute is admissible of différent constructions, it should be so con- 
strued as to make its provisions harmonious and consistent with each 
other, and most completely to secure the rights of ail persons af- 
fected thereby. Black, Interp. Law, pp. 60, 61. 

It is suggested by the learned judge of the district court in his 
published opinion, and again by counsel in his brief filed in oppo- 
sition to the writ, that the bankrupt is not finally concluded by the 
judge's refusai of confirmation, but may still go on by the usual 
routine, and in the end be discharged, if he is entitled to be. But 
the law has given the right to this procédure, and the parties are 
entitled to this relief if they hâve complied with the conditions pre- 
rscribed. It would be a clear déniai of a substantial right if the court 
in a case where thosé conditions are shown to exist should stop the 
parties there, and turn them around to proceed in that which the 
court might think the more regular route. The opinion of the dis- 
trict judge exhibits disfavor towards those provisions of the act re- 
lating to composition, and the reasoning by which his conclusion is 
reached seems much influenced by a sensé of obligation to so con- 
strue the statute as to subordinat'e those provisions to what is re- 
garded as the préférable procédure. We do not think, however, that 
the discharge of the debtor by eiîecting composition with his cred- 
itors is so far contrary to the justice due to creditors as to require 
the court to resort to acute criticism to avoid the apparently proper 
construction of the act. A provision of this kind was first brought 
into bankruptcy proceedings in this country by amendment in 187é 
of the act of 1867, and to some extent it became subject to the rule 
of . limitation upon an amendment which changes the pre-existing 
law. Whatever influence that rule may hâve had upon the construc- 
tion and opération of the then existing law, it can hâve no applica- 
tion to the présent act. Each part of it should be construed and 
given effect in such a way as to promote and accomplish the gênerai 
purpose of the act. The new course is the most expeditious, and in 
it the interests of ail parties are safeguarded by the same court, 
guided by similar rules, and seeking to accomplish the same results, 
to the creditors as well as to the debtor, as are reached by the more 
prolonged, though more familiar, route. It seems to us that the 
giving the effect of a discharge to the order confirming a composi- 
tion makes it the équivalent of an order in terms discharging the 
bankrupt, and that the right of appeal is given where either party 
considers himself aggrieved by the granting or refusing it, as the 
case may be, as well where the right accrues by reason of a com- 
position as where the assets of the debtor are taken in hand by the 
trustée for distribution. 

The f act that an application for the allowance of the appeal might 
be made to another judge is not a sufiicient objection to the allow- 
ance of the writ. We think, therefore, the relator is entitled to the 
writ as prayed; but, as we hâve no reason to doubt that its aetual 
issuance is quite unnecessary, it will be withheld until the further 
order of the court. 
104 P.-55 
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i ! In re HIBÈORN. 

(plsirlct Court,' S. î). New tork. November 17, 1900.) 

1. Bakeb0ptct^Oi;feb ov Composition-ttI^otick. 

Under Bankr. Act 1898, tbe calling of a spécial meeting of oreditors to 
recejve an ofEer of composition is not rfequlred, and a snbmliïsion of such 
ofPer tb the creditors at their flrst Hiëèting after an examination of tlie 
bankrujt Is compétent and suffldent; such submission ■bélns within the 
tertn* oî tbe notice prescribed, whlch states that the purpose of the meet- 
ing embraces the transaction of "such other business as may properly 
eome ,bef ore said Uieetlng." 

3. SamB— DUTIBS OF Reféjikb. 

In View of the provlslbn of Bankr. Act 1888, § 38a. subd. 4, whlch excepts 
from tbe réferee's authority questions arlslng out of applications for com- 
positions, the proper practlce is for a référée, when requested, in aceord- 
ance with a rule of court, to appoint a day for brlnging the composition 
before thé court, and to issue the required notices to creditors, snggestlng 
in hls report any légal questions arlslng upon the composition papers. 

In Bankruptcy. 

Lewenispn, Kohler & Schattinaii, for bankrupt. 

BKOWÎïî District Judge. The question presented on this motion 
is "wlietlier tbe bankrupt's initial offer of "terms of composition to 
Mb creditors" pursuant to section 12, can only be made at a spécial 
meeting of creditors called for that purpose, or -whether it may 
properly "be made at the flrst regularly called meeting of creditors 
after the examination of the bankrupt bas been completed. The 
facts are as follows: 

The bankrupt was adjudicated on his own pétition on October 1, 
1900. His Bchedûled debts amount to about $54,000. The flrst meet- 
ing of creditors was held before the référée in charge on October 30th 
on the usual notice to ail creditors. Claims to the amount of |30,000 
were proved; the examination of the bankrupt was had and complet- 
ed; and thereupon he submitted to the meeting an offer of compro- 
mise in writing, verifled before the référée, and oflering a composition 
of 65 per cent, namely, 25 per cent in cash, and the rest in indorsed 
notes. A resolution was put by the référée, as appears from the 
stenographer's notes, in the following words: 

"A motion Isduly made and seconded that it is the sensé of the meeting 
that sald compdsition Is acceptable to the creditors hère represented; that it 
is the best Interests of the creditors to accept the offer. The motion was car- 
ried unanlmously." 

During the 10 dàys following, the bankrupt, according to the affl- 
davits submitted, deposited the requisite cash and the notes, and pro- 
cured acceptances of creditors to the amount of $40,000, being a great 
majority of the creditors in number and amount; and thereupon on 
the 9th day of Novembei? he flled with the référée a pétition, ad- 
dressed to the district judge, stating the above facts and praying for 
a confirmation of the composition. The référée was thereupon re- 
quested to flx a day, in accordance with rule 11 of this court, on which 
the application for a conflnnation of the composition might be heard 
before the judge, and to issue notices for the hearing to creditors, pur- 
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suant to section 58 (2) and section 39 (4). The référée deferred action, 
doubting the sufficiency of the previous offer to creditors, in consé- 
quence of the language of Judge Coxe in the Case of Rider (D. C.) 3 
Am. Bankr. Rep. 178, 96 Fed. 808, 810, in which, referring to section 
12, he says that "the olïer should be made to ail his creditors whether 
they hâve proved their debts or not." The question has accordingly 
been submitted to this court. 

The facts in the Case of Rider were quite différent f rom the présent. 
In the report of that case it is stated that at the meeting of creditors, 
after the examination of the bankrupt and "partly during the session 
of the meeting, but not as a part of the proceedings thereof , the bank- 
rupt presented the proposed written composition herein to 11 of the 
15 creditors in attendance. * * * It does not appear that the 
paper was presented to the remaining 4 creditors who had proved 
their debts. It was not presented to the gênerai creditors at ail." 
The acceptance of the offer also in that case was only by a majority in 
number and amount of the creditors who had proved their claims, and 
much less than a majority of the creditors. 

In the présent case the offer of compromise was made to the meet- 
ing as such. It was a part of the proceedings of the meeting; and it 
was resolved that the acceptance of the composition was for the inter- 
est of the creditors. The point hère raised was not presented for dé- 
cision in the Case of Rider, nor did Judge Coxe décide that an offer 
presented at the flrst meeting of creditors could not be deemed an 
offer made to ail the creditors; since it is expressly found in that case 
that the offer was not made to the meeting, nor to ail the creditors 
présent. 

Under the amendment of 1874 to the bankruptcy act of 1867 (18 
Stat. 183, c. 390, § 17) a meeting of creditors was required to be 
called to consider any offer of compromise proposed by the bankrupt. 
The mode of proceeding under that section was altogether différent 
from that contemplated by section 12 of the présent act. Under 
the former act, the proceeding for a compromise might be initiated 
not only before any examination of the bankrupt or schedules flled, 
but even before adjudication; so that creditors when the offer was 
thus made, might hâve no knowledge of the actual condition of the 
bankrupt's affairs. As it was essential that provision should be 
made for an examination of the bankrupt, if desired, under such cir- 
cumstances it was necessary that a meeting should be called at 
which the debtor might be examined, or a fuU statement of his af- 
fairs secured in order that the creditors might hâve sufficient infor- 
mation to act intelligently upon the offer, since such information 
could not otherwise be obtained. It is évident that the mode of pro- 
ceeding under the présent act was made intentionally différent, since 
section 12 expressly prohibits any offer of compromise until "after 
an examination of the bankrupt in open court, or at a meeting of 
his creditors." When such a meeting is held and the bankrupt's ex- 
amination is concluded, the object of the spécial meeting of creditors 
required by the former act is presumptively secured; and, accord- 
ingly, no spécial meeting merely to receive an offer of compromise is 
anywhere required by the présent act, but only notice of a hear- 
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iiig before the judge on the question of confirmation. Section 68a 
(2)i After the acceptance of the composition by a majority of cred- 
itors in number and amount, the provision for notice to ail cred- 
itors of the application to confirm it, gives full opportunity to ail 
for examination, objection, consultation and hearing thereon. I see 
no suflQcieint reason, therefore, for adding to the act a requirement 
which it nowhere contains, to call a new meeting merely to receive 
the offer, when this woold serve only to delay the proceeding and 
add to the expense. The notice issued for the flrst meeting states 
that it is called in order that créditera "may attend, prove their 
claims, appoint a trustée, examine the bankrupt and transact such 
other business as may properly corne before said meeting." After 
the examination of thé bankrupt at such a meeting, the considéra- 
tion of an offer of a compromise is by section 12 immediately in 
order, if the bankrupt desires to make such an offer to his creditors, 
and it is embraced in "such other business as may properly corne 
before said meeting," within the terms of the préviens notice, in the 
absence of a requirement of any spécial call or spécial notice on that 
subject. Section 58a states in eight separate subdivisions the ob- 
jects for which spécial meetings of creditors are required to be 
called, and this is not among tlxem. In view of section 17 of the act 
of 1874:, and of the obvions deliberate change in the mode of pro- 
cédure as to compositions adopted by the présent act, the omission 
of the requirement of a spécial meeting to receive an offer of com- 
promise must be deemed intentional, and no longer required. Sec- 
tion 56a further provides that "creditors shall pass upon matters sub- 
mitted to them at their meeting by a rqajority vote in number and 
amount,"' thus recognizing that matters other than a choice of a 
trustée mày be submitted for their considération. The offer being 
thus properly submitted to a meetirlg of creditors, regularly called, 
is in law a submission to ail the creditors under sections 12 and 56, 
if an initial submission of the offer to ail is necessary; and it was 
compétent and proper for the creditors, therefore, after the exami- 
nation Of the bankrupt, to pass, if they desired, such a resolution as 
was passed at this meeting as a part of its proceedings, expressing 
their opinion that the composition offered was désirable and in the 
interest of creditors. 

Mr. Collier in annotatihg the Case of Rider, 3 Am. Bankr. Eep. 
178, 179, 96 Fed. 808, intimâtes that a private circulation of an offer 
among the creditors Sp far as to obtain a majority in number and 
amount, might be a sufiScient offer to creditors. It is not necessary 
to considèr that question hère. Form 60 (32 C. 0. A. Ixxxii., 89 Fed, 
Iviii.), drawn ttom the practice under the act of 1867, with a no- 
tice for a meeting of creditors, no doubt furnishes an easy, conven- 
ient and désirable method of presenting an offer df compromise to 
ail the creditors, Aybéli' they are numerous or widely scattered, and 
the offer hàs nbt been prêvibusly presented at any regular meeting; 
but there is nothing either in the présent act or in the gênerai orders 
of the supreme court analogous to gênerai order 36 (18 Sup. Ct. ix.) 
under thé hët. of 1874, thât makes thiS course obligatory ; and forma 
61 and 62 (32 C. 0. A. Ixxxiii., 89 Fed. lix.), though reciting the pre- 
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liminary conditions for the application and confirmation of the com- 
position, make no référence to any spécial meeting to consider the 
original ofïer. 

I am of the opinion, therefore, that a submission of the bankrupt's 
offer of composition to the creditors at their first meeting after an 
examination of the bankrupt, is compétent and sufficient under the 
présent act. I may add that under the provision of section 38a (4) 
excepting from the referee's authority "questions arising out of the 
applications of bankrupts ior compositions or discharges," I think 
that whenever composition papers stating a gênerai conformity to 
the rules are presented to the référée for the purpose of bringing the 
composition before the judge for confirmation, and légal questions 
arise thereon, the better practice would be for the référée to appoint 
the day and issue the required notices to creditors, if requested to 
do so, in accordance with rule 11 of this court, suggesting, however, 
in his report to the judge his doubts, if any, as to the regularity or 
propriety of the mode of procédure adopted. 



In re MOOEB. 
(District Court, D. West Virginia. November 19, 1900.) 

BANKBUPTCT — Wrj'HHOLDING PnOPERTTFROM TjiDSTBrS — SUMMARY PrOCBEDINSS. 

On the appointment and qualification of a trustée in baclîruptcy he is 
vested with the title to the banlirupt's property, whicb carries with it con- 
structive possession. The property is thus brought into the custody of the 
court, and the trustée cannot be compelled to resort to a suit to reeover its 
possession, where his right is not contested, but any one withholding such 
possession while mailing no claim to the property is guilty of a contempt 
of court, and may be summarily proceeded against for its recovery. 

In Bankruptcy. 



JACKSON, District Judge. The certificate of the référée, and the 
report of the trustée of the above bankrupt, which hâve been certifled 
to the district judge, show that the bankrupt, just prior to the filing 
of the pétition herein, turned over to his wife certain moneys and 
properties amounting to |.300 in value, which properties she now re- 
fuses to turn over to the trustée, although admitting the receipt. 
The wife of said bankrupt bas made no claim of ownership of said 
property, but simply claims, according to the record now before me, 
that she is advised by her counsel not to deliver possession thereof 
to said trustée unless ordered by the court. While title to property 
or moneys claimed by the trustée to belong to the bankrupt are not 
ordinarily to be tried by the district court, and the claims of owner- 
ship of adverse claimants summarily be passed upon and determined 
by this court, yet, the ownership not being contested, the trustée 
should not be driven to his action to obtaiu possession of property 
of the bankrupt simply because such property is in the possession or 
custody of another not claiming ownership thereof. Were this the 
case, the trustée might be compelled to institute suit for every sepa- 
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rate item of the bankrapt's estate not in the personal, physical posses- 
sion of the bankrupt at thé date of the adjudication; and the malice, 
caprice, or whùn of the bankrupt, or the various parties who chanced 
to hâve physical control of portions of the bankrapt's estate at that 
date, could, on any prétest, or without pretext, nullify the entire 
purpose of the act Portunately, the bankruptcy act is not subject 
to such an absurdity. As soon as the trustée is appointed and quali- 
fled, he is vested with the title to the bankrupt's property. The vest- 
ing of the title gives him constructive possession of the property the 
instant the title passes. Such property is thereby brought into the 
bankruptcy court, and placed in its custody, and under its protection, 
as fully as if in the visible présence of the court. Seing in the custody 
of the bankruptcy court, to interfère with it or -withhold it is contempt 
of such court, and may be punishable as such. Section 21e provides 
that a certified copy of the order approving the bond of the trustée 
shall constitute conclusive évidence of the vesting in him of the title 
to the property of the bankrupt, and is sufficient to authorize and 
require ail custodians of such property, wherever situated, to deliver 
it to such trustée. Section 70, subd. 5^ provides that the trustée 
shall be vested by opération of law with the title of the bankrupt to 
ail "property which prier to the âling of the pétition he could by 
any means hâve transferred, or which might hâve been levied upon 
and sold under judicial process against him." Upon the facts of this 
caise an order should be entered requiring Mrs. Moore to forthwith 
turn over to the trustée ail property of the bankrupt of every descrip- 
tion, in her possession, and a failure to comply therewith would, upon 
proper proceedings had thereon, constitute a contempt of this court. 



In re SCHELD. 

(Circuit Court of Appeals, Ninth Circuit. November 5, 1900.) 

No. 647. 

Bankruptcy— Exemptions— Life Insurance Policies. 

The provision of Banljr. Act 1898, § 70, subd. 5, wlaich makes an Insur- 
ance poUcy having a casli surrender value payable to a banlcrupt or hls 
estate assets in the hands of hls trustée unless he shall pay or secure 
such surrender value, is a spécifie limitation on section 6, which secures to 
the bankrupt, in gênerai terms, the beneflt of the exemption laws of the 
State, and title to such a policy vests In the trustée, notwithstanding it is 
exempt from exécution under the state laws. 

In Bankruptcy. 

A. M. Johnson and Eiordan & Lande, for petitioner. 
Isaac Joseph, for respondent. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. In this matt'er the sole question presented 
for décision is whether insurance policies having a cash surrender 
value, and exempt from exécution under the laws of the state, pass 
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to the trustée of the bankrupt as assets anless the insured secures 
to the trustée such cash surrender value. Section 6 of the présent 
bankrupt act déclares: 

"That thls act shall not affert the allowance to bankrupts of the exemptions 
•whlch are prescrlbed by the state laws In force at the time of the filing of the 
pétition In the state whereln they hâve had thelr domicile for the six months, 
«»T the greater portion thereof, Immedlately preceding the filing of the pétition." 

Thls, as will be seen, is a gênerai provision, and, if it stood alone, 
would clearly exempt the policy in question; for, under the law of 
Califomia, such a policy is exempt. But in a later section of the 
bankrupt act (section 70) it is declared that the trustée of the estate 
shall become vested by opération of law with the title of the banè- 
rupt, "except in so far as it is to property which is exempt, to ail 
• * * property which, prior to the filing of the pétition, he could 
by any means hâve transferred, or which might hâve been levied 
upon and sold under judicial process against him: provided, that 
when any bankrupt shall hâve an insurance policy which has a cash 
surrender value payable to himself, his estate or personal repré- 
sentative, he may, within thirty days after the cash surrender value 
has been ascertained and stated to the trustée by the company issu- 
ing the same, pay or secure to the trustée the sum so ascertained and 
stated and continue to hold, own and carry such policy free from 
the claims of the creditors participating in the distribution of his 
estate under the bankruptcy proceedings ; otherwise the policy shall 
pass to the trustée as assets." In respect to thèse provisions we 
agrée with the views of Judge Shiras as expressed in Ke Lange (D. 
G.) 91 Ped. 361, that section 6 "is the déclaration of the gênerai 
purpose of congress to secure to bankrupts the exemption provided 
for by the laws of the state in which they réside, but that this gên- 
erai purpose is limited by the subséquent clause of section 70, which 
déclares the rule to be applied with respect to a named and partic- 
ular kind of property, to wit, policies of insurance having a sur- 
render value payable to the bankrupt or his estate. The fact that 
this spécial clause is preceded by the word 'provided' does not in any 
sensé limit the force thereof. Thus, in Railroad Co. v. Smith, 128 
U. S. 174, 9 Sup. et. 47, 32 L. Ed. 377, it is said: 'It is a common 
practice in législative proceedings, on the considération of bills, for 
parties désirons of securing amendments to them to précède their 
proposed amendments with the term "provided," so as to declarethat, 
notwithstanding existing provisions, the one thus expressed is to 
prevail; thus having no greater signification than would be attached 
to the word "but" or "and" in the same place, and simply serving to 
separate or distinguish the différent paragraphs or sentences.' Giv- 
ing to the words used in section 70 their usual and fair import, they 
clearly déclare that policies of insurance of the character of that in 
issue in this case pass to the trustée as part of the assets of the bank- 
rupt; and, as thèse words deal witb a spécifie matter, they must be 
construed to be a limitation upon the gênerai déclaration with re- 
spect to exemptions found in section 6." It will be seen that the 
danse of section 70 above quoted does not include policies of insur- 
ance payable to the wife, children, or other kin of the bankrupt, but 
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iâlÎHiitedEto polici«s the procéeds ,ol whicli are payable to the bank- 
rOf t Mnfiself, hisestate, or pepsonal représentatives. The eîaactment 
does not deprive the family of a debtor of the protection which he 
may hâve seeured to them in t!akiag ont policies for their benefit pay- 
able at his death, but it does prevent debtors from availing them- 
selves of the opportunity of makiûg inveStments for their own benefit 
in the form of endowment policiés, or policies payable to themselves, 
and holding the sftniè, while seeMng a discharge froïn their debts 
throiigh the bankrupt att. If thetè ÎS ànything unjust or unwise in 
this, — which, howeVerj we are uhable to see,— the remedy is with 
congress alone. The Judgment îS àfflmed. 



In re COEBBTT. 

(District Ûourt, B. D. WlscoDSln. November 17, 1000.) 

BANKBnPTjcY— Tbansfkb of Propbbïy to lATTOHftEY— Uneixkcutbd Agkeb- 

UBNT. 

An agreement by an insolvent debtor, made after the flllhg of a pétition 
In involuntary bankruptcy against Uni and in contemplation of the filing 
of a voluntary pétition, that bis attprney shouid talce certain goods in 
payment for his services,, where there was no actual dellvery or change 
of possession untll after the adjudication upon the voluntary pétition, did 
not coristitute a transfer of the prôperty, withln the meaning of Banlir. 
Act, § 60d, and the godds, having been removed after such adjudication 
and while they were In custodla legls, mnst be restored to the trustée. 

In Bankruptcy. On review of flndings and order made by the réf- 
érée, on application for an order to require the attomey for the bank- 
rupt to turn over certain goods taken from the stock under claim of 
security or payment for services. 

Carter & Pedrick, for creditors. 
John S. Bountree, for bankrupt. 

SEAMANi District Judge. The material facts, as found by the 
référée and supported by the testimony, are thèse: After the filing 
of a pétition by creditors for involuntary bankruptcy the attorney 
for the bankrupt stated that he would take for his services the goods 
upon certain shelves in the store, the bankrupt either assenting or 
not refusing,<«nd advised the filing of a voluntary pétition in bank- 
ruptcy. Such pétition was thereupon filed by the bankrupt, — with 
schedules whefein the goods so selected by the attorney were in- 
voiced as of the value of $100, and held for attorney's fées, — and ad- 
judication was entered thereupon. The goods were not removed un- 
til after adjudication, bot before the appointment of a^ trustée. The 
briefs subiîiittéd upon one side and the other discuss a question 
which is not ihvolved in the présent controversy,— whether the vol- 
untary pétition was rightly filed, and displaced the creditors' pé- 
tition throtigh the adjudication. Nor is it material to détermine the 
elfect of section 60d upon a payment or transfer perfected there- 
under. Thesè fàcts are undisputed: (1) That the alleged transac- 
tion occurred after the filing of the pétition against the debtor; and 
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(2) that there was no actual delivery or changé of possession to make 
a lien or transfer effective before the res was brouglit within the 
jurisdiction of tlie court. Consequently no transfer was made witt- 
in tlie meaning of tlie provision referred to, and, the property having 
been removed when in custodia legis, possession must be restored. 
White V. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, U L. Ed. 1183. If 
lien were asserted, it could be enforced only through an application 
to the court; but it is not apparent how it could exist under the facts 
stated, or be essential to an allowance of reasonable fee, under sec- 
tion 64b. The order of the référée denying the application of the 
trustée for restoration of the property in question is disapproved, 
with direction to grant an order as prayed. 



EICHARDSON v. WOODWARD et aL 

(Circuit Court of Appeals, Fourth Circuit November 8, 1900.) 

No. 349. 

L Bankrdptcy — ExKMPTioNS — Construction ot' Statdteb. 

Courts of bankruptcy, lu determinlng the claims of bankruptB to ex- 
emptions under state laws, will follow the construction placed upon 
such laws by the highest com^ of the state, so far as they hâve recelved a 
construction, and beyond that will apply to them the gênerai, establlshed 
rules of construction. 

a. SAME— HOMESTBAD EXEMPTIONS— MaRHIBD WoMEN. 

Under Const. Va. art. 11, which secures to "every householder or head 
of a family" a homestead exemption not exceeding in value $2,000, and 
provides that it shall be "liberally construed to the end that ail the intenta 
thereof may be fully and perfectly carried out," a marrled ivoman who 
holds the tltle to the property, although llving with her husband, la entitled 
to claim the exemption, as against her own creditors, where she bas been 
trading as a feme sole. She is the head of a family, elther alone or 
jointly with her husband, for homestead purposes. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Virginia, in Bankruptcy. 

Mrs. Marian H. Rlchardson, a marrled woman, conducted a mercantile busi- 
ness at Plumpolnt under the style of J. Li. Rlchardson, Agent. J. L. Richard- 
son, the agent, was her husband. The family consisted of the husband, the 
wife, and a daughter 13 years old, ail of whom resided in a house owned by 
the wife. Mrs. Richardson was the postmistress at Pliimpolnt, and the post 
office was kept in the store, and managed by the husband, who conducted the 
business. Previous to enterlng into this business J. L. Rlchardson was a clerk 
for R. E. Richardson, and Mrs. Richardson boarded her husband and the 
other clerks of R. E. Richardson. Just when J. L. Richardson ceased to 'clerk 
for R. E. Richardson, and opened business In his wife's name, does not appear; 
but about the lOth of May, 1898, Mrs. Marian H. Richardson made an assign- 
ment for the benefit of her creditors, and closed the business. She and her 
husband were both out of business from this time until about September, 
1898, when J. L. Richardson again commenced business in the same house aa 
agent for T. J. Richardson, his brother. During ail the time he was condueting 
the business for his wife, while he was out of business, and also while conduet- 
ing business for T. J. Richardson, J. L. Richardson carried passengers back 
and forth from Plumpoint to the station, and money made from this and other 
sources was used to aid his wife in supporting his family. The goods con- 
veyed in the assignment did not pay ofï the creditors of J. L. Richardson, 
Agent; and on the 5th day of January, 1899, Mrs. Marian H. Richardson flled 
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her ï>e]t!tlop praying to be adjudged a btmktupt, and on the next da^ the order 
of adjiidlfifi^tion was entered. Afterwftrds J. L. Eichardson fllcid a pétition in 
b^nkrùjitèy-, and clalnied ail hlg property under, what Is known in Virginia as the 
•^m mtHOTS' Law" (section 3650 et seq., Code ta.), wliich exempts certain 
;chattels tO'"a householdeï or head of a family." Maïlan H. Rldiardson flied 
an anjieij^ed Çetltlon, and claimed her real property nnder what is linown as 
tjie "Honaestead BxemptlOTi Law," wMoh exempts to a householder or head of 
a family, $2,000, free from levy, garnishment, or distress. The title to the 
real estate Js in the wife, Marlan H. Blehardson; and the husband testlfled 
thâ* the Vifè managed the business of the family, and had always been re- 
gardraî tts the head of the family since their marriage, and he was an assistant 
or heJpmate in- gettlng àlong; that she wa^ postmistress, took boarders, 
sewed, and was a dressmaker. The petltloner, on examinatlon, testlfled that 
shô was à householder and head of a family, and she suppOrted the family by 
the income from the store cohducted by her husband as her agent, and other 
sources. 

K. T. Lacy and John A. Lamb, for petitioner. 
Isaac Diggs, for respondents. 

Befdre GOFP and SIMONTOîf, Circuit Judges, and PURNELL, 
District Judge. 

PUKNELL, District Judge (after stating the facts as above). The 
only question presented and argued is whether, being a married 
womanliTing with her husband, petitioner is entitled to the home- 
stead exemption as "a householder or head of a family" as provided 
by the constitution and laws of Virginia. No question of procédure 
is involved,^r-as to whether the bankrupt had properly set up a claim 
for the exemption. Section 6 of thë bankniptcy act, approved July 
1, 1898, prOvides: 

"This act shall nbt affect the allowance to bankrupts Of the exemptions which 
are preserlbed by the state laws in force at the time of thé flling of the péti- 
tion in the State wherein they hâve had thelr domicile for the six months, or 
the greàter portion thereof, immediately preceding the filing of the i>etition." 

The intention was to adopt the state laws governing exemptions. 
Hence the courts of bankiraptcy will look to, and be governed by, 
the constitutions, statutes, and décisions of the several states and 
territories, in deciding who is entitled to exemptions, and the 
amount and speçies of property to be exempt. A bankrupt is en- 
titled to the same exemptions as if proceeded against as a debtor 
under the state law, and none other. "Shall not affect" means shall 
ùot eïilarge or diminish. In detewnining thèse exemptions the bank- 
riipf couî^S t?jH follow the construction given the state laws by 
the highest courts of the state the statute of which is involved. 
The décisions to this efEect are numerous and uniform. But where 
there is no construction of a state law by the state courts, or there 
i^ ;^ confliÇt of construction, and à proper case is presented, in- 
volving a construction of state constitutions or statutes, the court 
of bankrtiiptcy will, as other courts of the United States do, give 
it a construction to carry out the purport and intent of the act 
of congresè; and section 2, subd. 11, provides that the courts of 
bankruptcy shall détermine ail the claims of bankrupts to their 
exemptions. Otherwise, they will follow the interprétation of the 
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State courts. Maxly v. Eailroad Co., 146 U. S. 162, 13 Sup. Ct. 54, 
36 L. Ed. 925; Provident Sav. Inst. v. Massachusetts, 6 Wall. 630, 
18 L. Ed. 907; Kandall v. Bingham, 7 Wall. 541, 19 L. Ed. 286. It 
appears, was admitted in the argument, and is stated by the dis- 
trict judge, that the courts of Virginia hâve not considered or de- 
cided the question inTolved in the case at bar. Thèse courts hâve 
construed the constitution and statutes referred to, but not as bear- 
ing upon or involved in this question of homestead exemptions. 
Had they done so, this court would foUow their interprétation. In 
the absence of such décisions, this court must détermine the claim 
of the bankrupt to exemptions, not upon any supposition of how 
the state courts would probably décide, but according to established 
rules of construction. The husband does not claim the homestead 
exemption. The poor debtor's exemption of spécifie articles of Per- 
sonal property, which he bas claimed, is provided for in a différent 
statute, and can in no way affect a décision of the question under 
considération. That is a personal property exemption, personal to 
the debtor. It is founded on a différent policy. 

The gênerai rule is that exemption laws should be liberally con- 
strued. The constitution of Virginia (article 11, § 7) emphasizes 
the rule, and makes it more spécifie, by providing, "The provisions 
of this article shall be construed liberally to the end that ail the 
intents thereof may be fully and perfectly carried out." .What was 
the législative intent in the adoption of article 11 of the consti- 
tution of Virginia, and the acts of assembly in pursuance thereof? 
"Ail the intents" to be fully and perfectly carried out? Homestead 
laws are enacted as a matter of public policy, in the interest of 
humanity, — that, though a citizen may be overtaken by reverses 
of fortune, he and those of his household shall not be homeless, 
without shelter, raiment, and food. The debtors' prison and at- 
tendant evils meet with little favor in modem législation. The 
policy of the law is that familles shall not be deprived of shelter 
and reasonable comforts. The state is concemed that the citizen 
shall not be devested of the means of support and reduced to pauper- 
ism. Thomp. Homest. & Ex. p. 1; Wap. Homest. pp. 3, 4, and cases 
cited. The exemption is intended for the family. The décisions in 
Virginia do not controvert or differ from ail the other authorities 
on this point; for Judge Staples, in delivering the opinion of the 
court in Shipe v. Repass, 28 Grat. 716, says: 

"No one can look Into the provisions of our constitution and the adjudicated 
cases of other States, and fall to see that the primary object is to provide for 
the family." 

This policy is well stated in Wap. Homest. p. 4: 

"The conservation of family homes is the purpose of homestead législation. 
The policy of the state Is to foster family homes, as the faetors of society, 
and thus promote the gênerai good. To save them from disintegration and 
secTire their permanency, the legislator seeks to protect thelr homes from foreed 
sales, so far as it can be done without injustice to others. • » * Familles 
are the units of society, indispensable faetors of elvilizatlon, the basis of the 
coinmonwealth. TJpon their permanency in any community dépends the suc- 
cess of schools, churches, public libraries, and good Institutions of every kind. 
The sentiment of patriotism and Independence, the splrit of free cltizenship. 
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the feïjlln^, of Interest In public affairs, are cultlvated and fostered more readlly 
wien ttp: citizen lives permanently in his own castle, wlth a sensé of its pro- 
ticIBon'Éiid durabUity." ^ 

Thé reverse eflfect would be produced by a sale of the homestead 
and destruction of home ties. Founded, therefore, on sound public 
policy, the homestead is intended for the family. It is not a "poor 
law." 

Article 11 of the constitution of Virginia secures, in addition to 
the articles now exempt, etc. (those claimed by the husband), to 
"every houséholder or head of a family" an exemption not exceed- 
ing in value |2,000, to be selected by him. The personal pronoun 
"him" has no bearing, as it may be construed "her"; for section 5, 
subd. 13, Code Va., proyides that "a word importing the masculine 
gender only, may extend to and be applied to females as well as 
maies." Petitioner is a houséholder, for the title is in her; and 
the words "or head of a family" seem to be qualifying words, for 
it is conceded that an unmarried man could not, under this pro- 
vision, claim the exemption, nor coi^ld one not a houséholder do so. 
The provision might, therefore, be read "every houséholder who is 
the head of a family," which, in the light of the décisions, seems 
to be a proper paraphrase of the language, The husband could 
not claim the exemptipn. The title is in the vrife, and he is not 
the houséholder. If, then, the wife cannot claim it, the primary 
object of the constitution, as stated by Judge Staples, — to secure 
a hom^tead for the family, — is defeated, and the «provision of sec- 
tion 7, ait. 11,. of the constitution is inoperative. The article is 
not "libep-Uy construed to the end that ail the intents thereof may 
be fully and perfectly carried out." i? 

The husband is generaîly and for many purposes the head of the 
family. Hg owes it as a moral duty to support his wife and chil- 
dren. A failure to dOijo is in njany jurisdictions made a crime. 
He may say where they.ehall réside, but the home provided must 
be suitable, or the wife would be justifled in leaving him, — if the 
place is not suitable. Hutchins v, BEutchins, 93 Va. 71, 24 S. E. 
903. This was a divorce; case, and in no way involved the question 
of homestead. The records of the courts show that husbands do 
not always discharge this aod many other duties incumbent upon 
them. When he fails in thèse moral and légal obligations; when 
an intelligent, active, industrio:us, frugal woman finds she has mar- 
ried a man who, instead pf cpming up to the standard of husband, 
is a mère depepdeint, whpacknowledges that he is only a helpmate 
to his wife, obeys her instructions, pours his little earnings into 
her lap, acknowledges her to be and to bave always been the head 
of the family, and leaves to her its support, — it would be contra- 
dictory of fact ând ah absurd construction of law to say he, and 
not she, is the head of the family, and deny to her the beneflts 
intended for the family out of her separate estate, property she has 
accumulated, becausé the title is in her and she lives with her hus- 
band. Thld vi^oiild seem to defeat instead of construing the law "to 
the end that ail the intents thereof may be fully and perfectly car- 
ried out." While there are no décisions on the question under con- 
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sideration, an authority on state law, whose opinion is entitled to 
great respect, not only within but beyond the limita of the state, 
in discussing tiiis question, says: 

"A married woman wlth separate property and a famlly may, It seems, clalm 
the privilège of homestead; but she and her husband can hâve but one exemp- 
tion between them." 4 Minor, Inst. pt. 1, p. 1007. 

And for this Thomp. Homest. & Ex, § 64, pp. 220-22-6, and cases 
cited, are quoted as authority. To the sanae effect is Wap. Homest. 
p. 63. This last authority says: 

"The law recognizes husband and wife as the unlted head of their family 
for homestead purposes. It allows either to own the property npon which the 
homestead privilège of both Is based. It allows either to clalm the beneflt 
when the other does not." 

Under the Code of Virginia many of the disabilities of a married 
woman hâve been removed by statute, and she is entitled "to hold, 
control and use her separate estate as if she were sole, and by her 
own act encumber, convey, devise, bequeath or otherwise dispose of 
it in the same manner and with like effect as if she were unmar- 
ried." Code, c. 103. "She may engage in trade and carry on busi- 
ness for her separate use and benefit the same as though she were 
unmarried. She may make contracts as if sole, in respect to such 
trades, business, labor, services and her said estate or upon the 
faith and crédit thereof. * * *" Section 2288. And she may 
sue and be sued as though she were unmarried. Section 2289. In 
short, she has been liberated from many of the resti-ictions and dis- 
abilities of the common law, and placed upon a higher plane in the 
eye of the law. In many of the states having laws similar to the 
Virginia constitution, where the question has been deeided, where 
the married women owned the fee and were the debtors, they hâve 
been allowed to claim the homestead exemptions; and in those 
states the rights of married women were not as libéral as under 
the statutes above cited. Partee v. Stewart, 50 Miss. 720; Brigliam 
V. Bush, 33 Barb. 596; McPhee v. O'Eouke, 10 Colo. 301, 15 Pac. 
420; Crâne v. Waggoner, 33 Ind. 83; Wilson v. Cochran, 31 Tex. 
680; Orr v. Shraft, 22 Mich. 260; Thomp. Homest. & Ex. pp. 220- 
224; Wap. Homest. pp. 64-66. The wife may represent the united 
head of the family in applying for homestead, upon the husband's 
request, or upon his neglect to apply in behalf of the family. Wap. 
Homest. p. 64, citing Bowen v. Bowen, 55 Ga. 182 ; Cheney v. Kodg- 
ers, 54 Ga. 168; Smith v. Ezell, 51 Ga. 570; Page v. Page, 50 Ga. 
597; Larence v. Evans, 50 Ga. 216; Connally v. Hardwick, 61 Ga. 
501; Farley v. Hopkins, 79 Cal. 203, 21 Pac. 737. If the wife owns 
the fee, she is the proper person to hâve it made the family réserva- 
tion or exempt home. She has thus the dedication of her own sepa- 
rate property. Wap. Homest. p. 64. 

The case of Partee v. Stewart, cited, resembles the case at bar. 
The words used in the Mississippi statute are, "The head of every 
family, being a white person and a house-keeper." On page 721 of 
that case, Judge Simrall, in delivering the opinion of the court, used 
the foUowing language: 
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"She was the exclusive owEer. The marital rights of the husband did not 
extend to the ineome, rents, and profits. She could lease wlthçut the concur- 
rence of her husband, and could put the lessee Jn possession oî the premises, 
Includlng the buildings. Havlng thls large control over the property, she 
was eertalnly wlthln the reason of the statute, and we think withln Its words. 
The debtor niust both own and réside upon the land,— must be a householder 
and hâve a family. Under tJiat poliqy whlch seeures to the wlf e ail the prop- 
erty owned by her at the tlme of the marriage, and ail subséquent acquisitions, 
there must be a multitude of instances where ail the means for the support 
of the family are exclusively hers; and the argument Is Just as strong to pro- 
tect her hômestead from selzure and sale as vrhere the property belongs to 
the husband, and he is the debtor." 

Brigham v. Bush, cited, is parallel to the case at bar. The New 
York statute provides that qertaiiï property "when owned by a per- 
son being a householder shall be exempt." The court held that Mrs. 
Brigham, although married, was entitled to hold a part of her sepa- 
rate estate as exempt under the New York statute. 

McPhee V. O'Eouke is in point. The Colorado statute provides 
that "every householder in the state of Colorado, being the head of 
the family, shall be entitled to a hômestead not exçeéding in value 
the sum of two thousand dollars," etc. The court held that a mar- 
ried woman owning separatë estate was entitled to the beneflt of the 
act. 

Crâne v. Waggoner, referred to above, is similar to the case at bar. 
Section 1 of the hômestead laws of Indiana provides "that an amount 
of property not exceeding in value three hundred dollars owned by 
any résident householder, shall not be liable to sale or exécution or 
any other final process frorn a court," etc. A judgment was obtained 
against the wîfe, and levied upon the property which formed a part 
of her separatë estate. The wife was residing with her husband, and 
claimed the property leviéd upon as exempt to her as a hômestead. 
The court held that the wifè was entitled to hold the property levied 
upon as exempt, and that, her property being less than |300 in value, 
the wife and husband had the right to claim a joint hômestead. 
Judge Eay, in delivering tHe opinion of the court, used the folio wing 
language: 

"The language of the law must therefore be construed with regard to the 
deelared objects. and purpose to be aceomplished, and eflfect given, so far as 
reasonably ean be, to the constltutional déclaration. The plain intent is to 
préserve a home or support for the fatully, and not for its head, as distin- 
guished from Its members. Where, therefore, the husband and wife are liv- 
ing together, and the property of the husband does not reach the lirait flxed 
by law, and the' wife is the olvûer of the property levied upon, and yet claimed 
as exempt, and Is herself the' reàl debtor in the judgment and exécution, we 
must regard her daim to exemption as valid, to the extent necessary to malie, 
with her husband's property, the amount protected by the statutes." 

While denominating the husband ias the head of the family, this 
joint head of the family, for the purpoâé of hômestead exemptions, is 
recognized in South Carolina, in the éonstitutioh, statutes, and the 
décisions. COnst. S. C. Amend. 2, § 32;Eev. St. S. C. 2132; In re 
McCutchen (©. C.) 4 Am. Bankr. R. 81, 100 Fed. 779, 

Under the fuie bf construction in the constitution, for the reasons 
given, under the circumstances of the case, the conclusion is that 
there is error. The wife, living with her husband, having a separatë 
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estate, and being the debtor, may be the liead of tbe family, or there 
may be a joint head of the family, for homestead purposes. Certainly 
there are décisions which might tend to a différent conclusion, but tbe 
weigbt of authority is to the effect that where the wife is the owner of 
the property, where she trades as a feme sole, and is the debtor, and 
the husband cannot and does not claim the homestead exemption, the 
wife, though living with her husband, may be alone, or jointly with 
him, the head of the family, and as such claim the homestead exemp- 
tion. Under the circumstances of the case at bar, the petitioner, a 
married woman living with her husband, is entitled to the homestead 
exemption, and there was error in refusing to allow such claim. The 
decree of the district court is reversed, and the cause remanded, that 
the claim for homestead exemption by the bankrupt be allowed. Ke- 
versed. 



In re J. D. SPEECKELS & BROS. CO. 

(Circuit Court, N. D. Oalifomia. November 5, 1900.) 

No. 12,302. 

1. CusTOMS DuTiBS— Rebates— Matebials for Ship for Foreign Tradb. 

The provision of section 8 of the revenue act (26 Stat. 613) requiring the 
duty on materiala imported in bond for use in the construction or equip- 
ment of vessels to be paid in case the vessel shall be employed in the 
coastwise trade of the United States for more than two months in any one 
year, must be given a reasonable construction in harmony with the gên- 
erai spirlt and purpose of the exemption contained in the section, permit- 
ting the use of such materials free of duty when the vessel is to be em- 
ployed in the foreign trade; and it cannot be held to require the payment 
of the duty before the vessel is permitted to engage In the coastwise trade 
after the material exempted has become wom out, or has ceased to be 
useful or serviceaWe for the purpose for whlch It was used. 

2. Same— Cancellation of Charge againbt Vessel— Work-Out Materials. 

The treasury department, under its construction of said section, and of 
Rev. St. i 2513, of which it is virtually a re-enactment, having customarily 
allowed the cancellation of the duty charged against a vessel whenever it 
was made to appear that the article against which it was charged had be- 
come unserviceable, a shipowner, under such rulings, should be allowed a 
cancellation of the duty. on métal sheathing used on the wooden huU of 
his vessel, on his application therefor in contemplation of a coastwise voy- 
age, where such sheathing has been in constant use for more than 4 
years, where it is shown that the llfe of such métal sheathing and its 
effectiveness does not continue longer than from 2% to 3 years, notwith- 
standing he has allowed it to remain on the vessel. and accepted the con- 
séquent lower rating. 

On Pétition for Keview of Décision of the Board of General Ap- 
praisers. 

Andros & Frank, for petitioner. 

Frank L. Coombs, U. S. Atty., and Marshall B. Woodworth, Asst. 
U. S. Atty. 

MORROW, Circuit Judge. This is a pétition by the J. D. Spreck- 
els & Bros. Company, a corporation, for a review of the décision of 
the board of United States gênerai appraisers, and to hâve returned 
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to Sàid çô^ëràtten the aniount of certain duties paid by it under 
pk»test upoji VWIW'W meta! slieatMûg, under the revenue act of Octo- 
ber 1, 1890 (âe'ifeit. 613). Thie rate of duty prescribed by section 
8 thereof for tMs class of merchandise is 35 per cent, ad valorem. 
The portion <jf * tlie section applicable to tbe cotitroversy now bef ore 
the court ri&ads' as follows: 

"That ail lumbetftimber, hemp, Manlla, wlre jrope, and Ironiand steel rods, 
bars, spikes, nàlls, plates, tees, angles, beams and bolts, and copper and 
composition meta! wliîch niay be nècessàry for tlie const^uctlcHi and equipment 
of vessela bulltïlfl''tllë TJnlted States * ♦ * for the purpose of being em- 
ployed in tbe foifë^B trade, Including the trade betweea the Atlantic and 
Pacifie ports of the IJnJted States, after the passage of thls act, may be im- 
poried In bond, undér ,^uch régulations as the secretary of the treasury may 
prescrlbe, and npon prodf that such nialferials hâve been used for such purpose, 
no duty shall be pald thereon. But vessels receiving the beneflt of this sec- 
tion shall not be allowed to engage In the eoastwise trade of the United States 
more than two months in any one year, except upon the payment to the United 
States of the duties on which a rebate Is herein allowed." 

On April 21, 1891, thç petitioner herein withdr^w the merchandise 
in question from bond, using it ^t the port of San Francisco to 
sheathe the huU of the American baffe Alden Besse, owned by the pe- 
titioner. Eleven days later the' rebate of duty on said merchan- 
dise, amounting to |528.04, W^S; dÙi|ly indorsed où the register of 
éaid, vçà^jelj in accordàntçwitlitjië provisions of the above section. 
Therï^aftêr. ,the vessel wfis continijally engaged in the foreign trade 
imtil July 18, 1895. On that day, the bark then being in the port 
of San Fi^fïcisco, the petitionefî' ïoHoWing the Custom in similar 
caseis, reqûegted the collecter of çiistoms at that port to cancel the 
entry qf said charge for duty iipon the register qf said vessel «pon 
the ground that the said sheathimg was so wom that it was prac- 
tically useless. It appears that the condition and the position of the 
vessel at that time vpere such tha.t an examination of the sheathing 
cquld not bé made, and the vessêj ^épàrted for Alftskan waters with- 
out any actiqii ha"^ihg biêéiï ta]j;e|i„}jy the collector upon the appli- 
cation for thp cancellaïion of the duty charge. The vessel returned 
to San Franbîse* on September 34, 1895, the duration of her voyage 
being six dô^s îii'excess Of the péripô prescribed by the statute. The 
collector of ciïstoms at the.porï,of San. Francisco ùpon the next day 
demahded the paysment of the dutyiqf 35 per cent, ad valorem upon 
said sheathing, amounting to $52ëM. This amount the petitioner 
paid, but fllédawritten protest à'^ainst the action of the collector 
upon the ground that it was an unwarranted exaction, claiming that 
the shqathiRg was of no practiqal »se,'and no protection to said ves- 
sel. On October 2, 1895, an examination of the sheathing was made 
by an examiner of merchandise, who reported thjat ail but 5 per 
cent, of the sheathing was in fair condition, and woiild last fo^' sev- 
eral years. The pétitiOhèr again protésted, and requestéd a re-ex- 
amination of the métal by some one compétent to make a just report, 
and on February 12, 1896, the coUectqr qf customs caused such re- 
examinatlon'to'be made by the sîuhé examiner as before, who re- 
ported that six feet of métal sheathing, éxtehding the en tire length 
of the staïboàrd side of the vessel, was exposed to view, and that 
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this sheathing, with the exception of one plate, he found in apparent 
good condition. To this report the petitioner flled a further protest, 
and the matter was thereupon referred to the board of United States 
gênerai appraisers. This board overruled the protest of the peti- 
tioner, the grounds of the décision being stated as foUows: 

"In this case the suit of métal is found in use upon the vessel. * * * We 
hold that, so long as the suit of métal is upon the vessel, the liabillty to the 
payment of the duty becomes fixed upon the vessel having voluntarily engaged 
in eoasting more than two months in any one year." 

The case is now brought into this court for review, and to déter- 
mine whether or not the charge of duty should hâve been canceled 
by the collector of customs, as requested by the petitioner. 

The exemption from customs duties made by the section of the 
statute under considération is evidently one carrying ont the gên- 
erai policy of the govemment in the interest of foreign commerce 
and deep-sea navigation. Similar provisions hâve appeared in for- 
mer revenue acts with référence to the class of merchandise in said 
section described. The language used in this section is clear and 
distinct in the exemption it provides in favor of the free importation 
of material used in the construction and equipment of vessels in the 
United States for foreign account and foreign trade, including trade 
between the Atlantic and Pacific ports, but the scope of the limita- 
tion placed upon vessels using such materials and engaging in the 
coastwise trade is not so clear. That they cannot engage in the 
coastwise trade more than two months in the year is certain, but 
the extent of the use of the material contemplated by the exemption 
has not been made so clear. It could hardly hâve been intended 
by congress to permanently exclude from the coastwise trade for 
ten months in the year a vessel built in the United States because 
it had used in its construction or equipment, free of duty, some for- 
eign materials, the use or life of which was of short duration. The 
statute gpeciflcally provides that "upon proof that such materials 
hâve been used for such purpose [construction and equipment], no 
duties shall be paid thereon." In what way is this exemption quali- 
fled by the provision "that vessels receiving the benefit of this sec- 
tion shall not be allowed to engage in the coastwise trade of the 
United States more than two months in any one year except upon 
payment of the duties"? Suppose an imported Manilla or wire rope 
has been completely used up on board of a vessel, must the duties 
be paid upon such an article, notwithstanding its destruction, to 
secure the privilège of engaging in the coastwise trade for more 
than two months in the year? The requirement of the payment of 
duty on imported material used in the construction and equipment 
of a vessel appears to be a reasonable régulation, if the material con- 
tinues to exist in a useful condition. But if it is worn out, and its 
life has gone as a useful or serviceable article, the payment of the 
duties does not appear to be a reasonable requirement within the 
spirit and purpose of the régulation. There is no question but that 
the coastwise voyage of the Alden Besse exceeded in time the limita- 
tion prescribed by congress. And it may be conceded at the outset 
that, if any considérable portion of the life of the sheathing remained 

104 F.— 56 
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at the tîpie this coastwise voyage was made, the article could nOit, 
in a, revenue fiense, be said to hâve been "used," and there wonld, 
tkemfoïejîbe no exemption, anfl the duty would propierly be col- 
lected.: jBnt was the board of? gênerai appraisers rigbt in holding 
that, "so long as the suit of métal is upon tiie vessel, the liability to 
the payœent of the duty becomes âxed upon the vessel having volun- 
tarily eogaged in coasting more than two months in any one year"? 
Is there any warrant for the aâsumption that congres» intended to 
impose a duty upon material àfter it had been used and become 
practicaUy worthless, simply as a penalty for its rétention upon the 
vessel? The statute is siient upon this point, and the inferenee to 
be drawn f rom this silence is pureiy a matter of construction, to be 
deteimined by the gênerai spirit and intent of the statute. As it 
is not to be presumed that an injustice was within the législative 
intent, wherever a statute is capable of two constructions, one of 
which would work manifest injustice and the other would work no 
injustice, it is the duty of the courts to adopt the latter. Lan Ow 
Bew V. U. S., 144 U. S. 47, 59, 12 8up. a. &17, 36 L. Ed. 840, and cases 
cited. In accordance with thèse principles, the coxat will consider 
that the section in controversy applies only to material that is use- 
ful for the purpose for which it is intended to be used. The ques- 
tion for détermination hère thns becomes essentially one of fact 
whether or not the sheathing on the Alden Besse was of practical 
value at the time the duty was collected upon it. 

Section 8 of the revenue act of October 1, 1890, is virtually a re- 
enactment of section 2513 of the Revised Statutes; and while in 
the former statute, as in the présent, no point of time is prescribed 
after which the charge of duty shaJl be canceled, the treasury depart- 
ment appears to hâve recognized the worthlessness of métal sheath- 
ing after a certain period of use, and to.have allowed a cancellation 
of the charge of duty at such time. In the case of The Levi G. Bur- 
gess, Tteas. Dec. 8422, though the métal sheathing had not been in 
use upon the vessel for two years, the secretary of the treasury al- 
lowed the duties collected on rebate to be refundedy because the 
métal was considered worthless for the purposes for which it was 
oïlginally withdrawn. And in December, 1879, in a letter from the 
assistant secretary of the treasury to the collector of customs at 
Philadelphia with regard to an application for cancellation of duties 
on sheathing, in contemplation of a coastwise voyage, it was stated 
that "the department nnderstands that it is a recognized fact that 
sheathing métal in constant use lasts but two or three years." Treas. 
Dec. 4363. No décisions upon this point of more récent date hâve 
been noted, but the custom of cancellation of duty when the value 
of the métal is practically destroyed is the same at the présent time, 
and it was in accordance with this custom that the petitioner ap- 
plied to the collector of customs before the bark entered upon the 
coastwise voyage. The contemporaneous construction of a statute 
by the executive officer of the government charged with its exécu- 
tion is entitled to great respect. , Marriott v. Brune, 9 How. 635, 13 
L. Ed. 282; U. S. v. Graham, 110 U. S. 219, 3 Sup. Ct. 582, 28 L. 
Ed. 126; U. S. V. Johnston, 124 U. S. 236, 8 Sup. Ct. 846, 31 L. Ed. 



IN RE J. D. SPRECKELS & BROS. CO. 883 

889; Pennoyer v. MeConnaughy, 140 U. S. 1, 11 Sup. Ct. 699, 35 L. 
Ed. 363. The évidence before the court shows the weight of opinion 
to be that métal sheathing is used upon the hulls of wooden vessels 
to protect them from the teredo, and to prevent them from fouling; 
that, while a certain quality remains in the métal, which is de- 
nominated its "life," the surface of the métal remains smooth, and 
the varions forms of marine crustacea will not attach themselves to 
it; that the action of the sea water causes a chemical change in the 
quality of the métal, destroying its life in time, rendering it brittle, 
and easily broken, and as liable to fouling or the attachment of thèse 
crustacea as is the wood when unprotected by métal. It also ap- 
pears that the teredo and other worms will force their way through 
holes in the métal of the minutest size, and work great injury to the 
wood beneath. An Insurance surveyor for Lloyd's Eegister and for 
the Wheat Taritf Association, a combination of insurance companies, 
testifles that a ship, to retain her flrst class in this port, must be re- 
metaled within 30 months, otherwise insurance companies will not 
take risks on a dry or perishable cargo carried by such vessel. It 
further appears that the maritime insurance companies at San Fran- 
cisco, when allowing claims for repairs to métal sheathing on ships 
insured by them, deduct 2J per cent, per month of the cost of the 
métal for every month it has been in use up to the estent of 40 
months, after which time no allowance is made. In the policies of 
Boston companies this limit is made at three years. This is a gên- 
erai clause in policies covering wooden ships sheathed with métal. 
Various shipowners testify that the real value of the métal sheathing 
is usually gone in from 30 months to 3 years; that, where a flrst- 
class rating is of no object to the owner, the métal is sometimes al- 
lowed to remain on the vessel for a longer time, until it is convenient 
to meet the expense of stripping, caulking, and remetaling, though 
the sheathing is recognized to be of no practical value during this 
extended time. One or two instances were noted by the United 
States attorneys where ships had been in service for many years 
without remetaling, but the.testimony developed the fact that a great 
amount of patching had been done with new plates, at various times, 
so that but little, if any, of the original sheathing remained. The 
coUector of customs based his action in the collection of duty in the 
présent case upon the report of an examiner of merchandise, who 
examined the métal sheathing in question. This report was not made 
under oath, and the examiner admitted upon the hearing before the 
référée that he knew nothing whatever about copper sheathing. He 
testified that upon his flrst examination of the bark Alden Besse he 
noticed that some of the métal was stripped off, and that there were 
barnacles on the woodwork; that there were also bamades and ma- 
rine growth on the métal sheathing. He reported that he was not 
familiar with the merchandise examined, and requested the assist- 
ance of another examiner. A day or two later he made a second 
examination of the vessel in company with another examiner. The 
vessel's bottom had been cleaned, and they were putting métal patches 
on-tt. He and his associate counted the plates, and found that about 
5 per cent, of the original plates were gone, and new ones being put 
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on ib. their places. He did not take into considération fhe tMck- 
ness of the inietal remaining, or its conffition other than as it ap- 
peared from this cursory examination, He was not informed as to 
the éléments of value to be noted in Ms appraisement, and appears 
to liave considered a report upon the proportion of old métal re- 
maining and its apparent unbroken condition a fulfillment of ail re- 
quirements. His associate testifled that he did not understand the 
order of the coUector to include a report npon the value of the métal, 
or an estimate of the wear and teàr ujpon it, and therefore confined 
his examination to the quantity of new métal required to replace that 
which was gone, and to the condition of the old métal remaining veith 
regard to its being intact. To this extent he concurred in the report 
of his associate examiner. It is urged by counsel for the govern- 
ment that the fact that the vessel continued in service for nearly 
a year after this date without remetaling is conclusive évidence that 
the métal sheathing in question was of practical value at the time 
of> the appraisement. In the light oif the évidence of experienced 
shipowners, however, this fact should be regarded as evincing the 
option of the petitioner to temporarily accept the conséquences of 
lower rating, a différent class of cargo, and slower sailing, rather 
than as proof of the value of the métal, The prépondérance of évi- 
dence justifies the conclusion that the métal sheathing in question 
had lost its practical value for the purpose for which it was in- 
tended at the datç the duty was coUected upon it. The décision of 
the board of United States gênerai appraisers is therefore reversed, 
and a jùdgment will be entered in accordance with this opinion. 



TJNlTED STATES y. HOLMES. 

(Circuit Court N. D. OMo, B. D. November 3, 1900.) 

No. 6,122. 

1. Homicide— Négligent Management of Vessel— CoNeTBùOTiON or Fédéral 
Statutb. ' 

Rev. St. § 53é4, flrst enacted !n 1838, and revlsed In 1871, which sub- 
jects to prosecutlon for manslaughter "any captain, englneer or pilot or 
other person eiUployed on any steambpat or vessçl, by whose misconduct, 
négligence or Inattèntloii to his or thëlr respective dutles on such vessel 
the llfe of aily person sball be destroyèd," Is not restricted ' in Its applica- 
tion to vessels propelled In whole or In part by steam, as was the original 
statute, but the word "vessel" must be construed, IR accordance with its 
définition given In Eev. St i 3, as Including "every, description of water 
cràft, or othpr irtlflcial contrivance used, or capable of béing used, as a 
means of trànsportation on water." 

a BAMB— ELBMEtttTJs' OF OPFENSB— InTBNT. 

Under suelï statute thç offense Is complète whentbe misconduct, négli- 
gence, or iBatfention in the navigation of a vessel by one of the persons 
named resuite In the loss of human Ufe, and an indlctment thereunder 
need not charge a crlminal intent 

On Demurrer to Indictment. 

John J. Sullivan, Dist. Atty., and Robert Tucker, Asst. Dist. Atty., 
for the United States. 
Canfleld & Shay, for défendant. 
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DAY, Circuit Judge (orally). The demurrer to the indictment in 
this case raises two questions: First, whether the vessel described 
in the indictment is one coming within the terms of the statute; 
second, whether the charge is sufficient, so far as it undertakes to 
describe the offense as having been committed with criminal intent. 
The indictment, it is apparent, intends to describe a sailing vessel. 
No claim is made that the vessel mentioned is a steam vessel, or 
one using steam in whole or in, part. Is such vessel within the 
terms of section 5344, under which this indictment is drawn? 
We hâve had a very interesting présentation and discussion, on 
brief and orally, of the origin and history of this section of the crim- 
inal law of the United States. There is no doubt that, when orig- 
inally enacted as a statute of the United States, the purpose of the 
lawmakers was to prevent the constant récurrence of the serions 
accidents then prevailing in the navigation of the waters of the 
United States by vessels using steam. The citations from the mes- 
sages of the président and the discussions in congress, no less than 
the terms of the act itself, show it to hâve been that situation and 
condition of fact which led to the original enactment of the law. 
It flrst came into the statutes of the United States by the act of 
July 7, 1838, which is an act entitled: 

"An act to provide for the better security of the lives of passengers on board 
of vessels propelled in whole or In part by steam." 

Section 12 of that act reads as follows: 

"That every captain, engineer, pilot, or other person employed on board 
of any steamboat or vessel propelled in whole or in part by steam, by whose 
misconduct, négligence, or inattention to his or their respective duties, the life 
or lives of any person or persons on board said vessel may be destroyed, shall 
be deemed guilty of manslaughter, and, upon conviction thereof before any 
circuit court in the United States, shall be sentenced to confinement at hard 
labor for a period not more than ten years." 

There is no ambiguity about that statute, either in its title or 
in the act itself, and a vessel which was not propelled in whole or 
in part by steam did not come within its terms. Thus the law stood 
until 1871, when, we judge by the act passed, and its numerous 
sections and provisions, congress undertook to côdify and consolidate 
the many previous acts upon this subject of navigation on the wa- 
ters of the United States, and passed an act "to provide for the 
better security of life on board of vessels propelled in whole or 
in part by steam, and for other purposes." Act Peb. 28, 1871. Sec- 
tion 57 of that act provided that: 

"Any captain, engineer, or pilot, or other person employed on any steam- 
boat or vessel, by whase misconduct, négligence, or inattention to his or their 
respective duties on such vessel, the life of any person shall be destroyed, or 
[if] in conséquence of fraud, connivance, misconduct, or violation of law by any 
owner or inspector, or other public officer, the life of any person shall be de- 
stroyed, he or they shall be deemed guilty of manslaughter," and shall be 
punished, etc. 

The phrase "propelled in whole or in part by steam" was omitted 
in the enactment of this section, and, we cannot doubt, intentionally, 
and certainly cannot assume that congress did not understand the 
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diËEerence which this change made, when compàred with the former 
enactment. The primary rule in the construction of statutes is that, 
if possible, their meaning is to be gathered from the laûguage used, 
and it is never to be assuméd that congress or any other législative 
body did not understand exactly what they were doing 'when they 
made so important a change in tiie law. And we cannot escape the 
conclusion that, in making tMs change in the statute, the congress 
intended to extend the tenus of.the statute to include not only 
steam boats or vessels, or vessels propelled in whole or in part by 
steam, but any steam boat or vessel on the navigable waters of the 
United States. If reasons are necessary to be ascribed for this 
change, undoubtedly they may be f ound in the purpose of congress 
to protect human life, not only upon vessels propelled in whole or 
in part by steam, but upon sailing vessels as v?ell, where misconduct, 
négligence, or inattention mây resuit in the loss of life. 

Now, that change having been made, we come to the revision of 
the statutes made in 1874, being the présent Eevised Statutes of 
the United States. Tha.t revision undertdok to consolidate and co- 
dify the gênerai laws of the United States in force on the Ist day of 
December, 1873, and was passed as one statute. And in the con- 
clusion of the statutes, we flnd the provision (section 5595) that: 

"The foregolng seventy-three titles embrace the statutes of the United 
States gênerai and permanent In their nature, In forée on tha Ist day of De- 
cember, one thousand eight hundred and seventy-three, as revised and Consoli- 
dated by oommissioners appolnted under an àct of congress, and the same shall 
be designated and cited, as The Kevlsed Statutes of the United States." 

The next section repeals ail prior gênerai laws on the same sub- 
jects embraced in the revision, and provides that any portion of 
such laws embraced in any section of this revision are repealed, 
and the section applicable thereto shall be in force, in lieu thereof. 
This revision, constituting bût one législative act, must be read to- 
gether; and we flnd certain provisions at the beginning of the act, 
entitled: "Title 1. General Provisions," — applicable to ail of the 
sections of the Eevised Statuâtes of the United States, and, among 
others, section 3, not limited to the revenue acts, or àcts in référ- 
ence to the treasury of the United States, but applicable to the en- 
tire revision. Hère is a gênerai provision that the word "vessel" 
includes every description of water craft or other artiflcial con- 
trivance used, or capable of being used, as a means ôf transporta- 
tion on water. If there is any doubt, in reading section 5344, as to 
the meaning of the word "vessel," as used in that section, we shall 
be compelled to give it the définition presçribed by the terms of the 
law itself. Read into this section under considération, a "vessel," 
as designated in section 3, would include sailing yachts. It is not 
necessary to amplify so plain a définition, as it must be admitted 
that a saillhg yacht is; clearly within the définition of vessels as 
described in the statute; and, indeed, in the gênerai définition of 
the term, and without this statutory aid, we think there can be no 
question that the word "vessel" would include sailing vessels as 
well as steam vessels and steam boats. We find, then, the act of 
1871, without substantial change, carried into the revision, and 
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the change then effected still preserved. Taking that view of this 
statute, we think that, sô far as that proposition is concerned, the 
demurrer will hâve to be overruled. 

Now, as to the other objection, — that there is no charge in the 
indictment of any criminal intent on the part of the défendant in 
the doing of the acts with which he is charged, which, it is alleged, 
amounted to the misconduct and négligence denounced in the stat- 
ute, and which, it is averred, resulted in the loss of certain human 
lives. The statute, in that respect, has been subject to construc- 
tion in quite a number of courts of the United States, so far back 
as the case of U. S. v. Warner, 4 McLean, 463, Fed. Cas. No. 16,643, 
with which counsel are familiar, and another case reported from 
the West Virginia district, and in other cases. There is a uniform 
holding that in order to constitute the offense it is not necessary 
to charge and prove that the acts were done with criminal intent, — 
maliciously done, — or with the purpose to take the life of any per- 
son, but it is suffi cient, within the tenus of this statute, if the gov- 
ernment charge and prove the misconduct, négligence, or inatten- 
tion which results in the loss of human life. As Judge Leavitt well 
said in his charge to the jury in the early case in 4 McLean, 463, 
Fed. Cas. No. 16,643, congress has flxed the penalty, from a mère 
nominal sentence up to the period of 10 years of imprisonment, en- 
tirely within the discrétion of the court; and it is obviously one 
of those statutes which find analogy in the revenue laws of the 
United States. Where the act is done which the statute denounces 
and punishes, and with the resuit which the statute requires, the 
crime is complète, and it is not necessary to aver that the miscon- 
duct, négligence, or inattention was the resuit of malevolent or crim- 
inal motives. In short, the offense is complète when the miscon- 
duct, négligence, or inattention in the navigation of the vessel by one 
of the persons named in the statute results in the loss of human life. 
We think that proposition to be so thoroughly established by for- 
mer adjudications, both in the early décisions in this circuit and 
others, that it needs no lengthy discussion. We therefore hold, 
from an examination of the statute and the authorities cited, and 
in considération of the arguments of counsel, that the demurrer 
upon that ground is not well taken. 

No other objection has been called to our attention, and we hâve 
discovered none in examining this indictment. We are therefore 
constrained, holding thèse views, to overrule the demurrer to the 
indictment. 



BOWERS et al. v. ATLANTIC, G. & P. CO. et aL 

(Circuit Court, S. D. New York. November 22, 1900.) 

Patents— -SuiTs for Infritsgbmbnt— Distkict of Suit. 

The purpose of Act March 3, 1897 (29 Stat 695), which provides that In 
suits for infringement of patents the circuit courts shall hâve jurisdiction 
"in the district of which the défendant Is an inhabitant or in any district 
in which tha défendant * » * shall bave commltted acts of Infringe- 
ment and hâve a regular and established place of business," was not to 
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enlarge, but to restrlct, the jurisdlction In such cases, and slhce Its passage 
: a sait for infringement can be brought only in one of the districts enumer- 
ated therein. 

3. SaMH— liIABIUTY FOR iNFKmQBMBNT— OfpiOBR OF CORPORATION. 

A suit for Infringement cannot be maintalned agàinst an indlvldual who 
Is not alléged to hâve Infrlnged, eScept in hls officiai capacity as an offl- 
cer of a corporation cliarged to bave committed the Infringement, and 
whidj Is not shown to be insolvent i. 

In Equity. Sait for infringement of patents. On pleas filed by 
oach of the défendants separately, denying the jurisdiction of the 
court. 

John H. Miller and Howard K. Bayne, for complainants. 
Edwin H. Brown, for défendants. 

COXIl, District Judge. The» complainants, who are citizens, re- 
spectiYely^ of California and Illiçois* file their bill in the usual form 
charging jjthe défendants with infringement of complainants' pat- 
ents for improvements in dredging machines. The pleas were; set 
down for argiiment by the complainants, the facts admitted being 
as follo^s: First. The Atlantic, Gulf and Pacific Company is a 
West yirginia corporation and an inhabitant of that state. Sec- 
ond, ^e, said corporation bas a: regular and established place of 
businepi in this district. Third. The said corporation has never in- 
fringed In ithis district, the infringement complained of having oc- 
curred at .Savannah in the state of Georgia, Fourth. The défendant 
Catt is tjie, président of the said corporation ahd for ëight years 
has resided in, the Eastern district of New York. The défendant 
Wood is the corporation's secretary and treasurer and résides in this 
district. Fifth. The action was commenced July 10, 1900. As to 
the corporation, then, the question is whether or not the suit can 
be maintained upon the sole ground that the défendant has a place 
of business in the city of New York or is found there. In other 
words, can a West Virginia corporation be sued in the Southern 
district of New York for an infringement committed in Georgia? 

The act of March 3, 1897 (29 Stat. 695), is as foUows: 

"Chap. 395. An act definlng the Jurlsdlctlon of the United States circuit courts 
in cases brought for the infringement of letters patent. 
"Be it enacted, by the senate and house of représentatives of the United 
States of Amerlcà in congress assembled, that in suits brought for the in- 
fringement of letters patent the circuit courts of the Unîted States shall bave 
jnrisdiction, in laWi or In equity^ in the district of whlchi the défendant Is an 
Inhabitant, or in any district in ■which the défendant, whether a person, part- 
nership, or corporation, shall hâve committed aets of infringement and hâve 
a regular and established place of business. If such suit Is brought in a dis- 
trict of whlch the défendant is not an inhabitant, but in whlch such défendant 
has a regular and' esfablilShed place of buslnesSj service of process, summons, 
or subpœna upon the défendant may be made by service upon the agent or 
agents engagéd In cbnductihg such business in the district in whlch suit is 
broi^ht. Approved, March 3, 189T." 

This is the latest législative deliverànce upon the subject, and 
there can be no question that undèr ità provisions, considered alone, 
the only districts where the court has jurisdiction are, first, the 
district of which the défendant is an inhabitant, and, second, the 
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district where tlie défendant infringes and lias a regular place of 
business. If, then, there were no other provision of law, it is mani- 
fest that this action could not be maintained in this district, and 
could only be maintained either in the district of West Virginia 
or in tbe Soutliem district of Georgia, provided tlie défendant has 
a regular place of business there. The law says, if a corporation 
be sued outside the district of which it is an inhabitant, that it must 
be in a district where there is infringement and a regular place of 
business. Infringement alone will not give jurisdiction, a regular 
place of business alone will not give jurisdiction, both must con- 
cur. This is the law of 1897. But it is argued that the law must 
be interpreted in the light of existing and pre-existing statutes, and 
as so construed it dœs not restrict but enlarges the jurisdiction of 
the court, — providing an additional place where the défendant may 
be sued, namely, the district where he infringes and bas an estab- 
lished place of business. If this be the proper construction of the 
act an infringement suit may be brought flrst, in the district of which 
the défendant is an inhabitant; second, in the district where he 
is found; and, third, in the district where infringement occurs and 
where the défendant has an established place of business. A de- 
fendant residing in Maine and having a place of business and in- 
fringing at Boston could, under this construction, be sued in Maine, 
in Massachusetts, or, if he happened to be in Texas, or Oregon, 
he could be sued there. On the other hand, if the défendants' con- 
struction be correct, such a défendant could be sued only in Maine, 
where he lives, or in Massachusetts, where he transacts business 
and infringes. Prior to March 3, 1887, the courts of the United 
States had almost unlimited jurisdiction, and could hold a défend- 
ant in any district where he chanced to be and was served with 
process. The abuses which this condition of afEairs permitted were 
many and serious, and it was largely to correct them that the act 
of 1887-88 was passed. That act has always been regarded as a 
restrictive measure. That it limited the jurisdiction of the féd- 
éral courts in several important particulars is beyond dispute. 
Shaw V. Mining Co., 145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768; 
Machine Co. v. Walthers, 134 U. S. 41, 10 Sup. Ct. 485, 33 L. Ed. 833; 
Manufacturing Co. v. Watson (C. C) 74 Fed. 418. The purpose of 
the act being to narrow the fédéral Jurisdiction, it may well be în- 
ferred that congress intended in limit it as to ail classes of actions, 
infringement suits included, for in no branch were complaints of 
injustice and oppression more numerous. In this congress failed. 
In the Hohorst Case, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211, 
the suprême court decided, in December, 1893, "that the provision 
of the existing statute, which prohibits suit to be brought against 
any person 'in any other district than that whereof he is an inhab- 
itant,' is inapplicable to an alien or a foreign corporation sued hère, 
and especially to a suit for the infringement of a patent right; and 
that, consequently, such a person or corporation may be sued by a 
citizen of a state of the Union in any district in which valid service 
can be made upon the défendant." The circuit courts quite gen- 
erally accepted this décision as holding, by implication, that the 
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proTisioQ quoted from theact of 1887 was applicable to ail défend- 
ants) exoepl: aliéna and corporations of foreign conntries. Tke conrta 
stiU declinèd, in numerous instances, to assume jurisdiction in in- 
fringement suits where the défendant was a citizen of the United 
States aad was sued in a disti*ict of wMch he was not an inhab- 
itant. . Union Switch & Signal Go. v. Hall Signal Oo. (0. 0.) 65 
Fed. 625; Donnelly v. Cordage Ck). (0.0;) 66 Fed. 613. Although 
it was decided in Smith v. Manufacturing Co. (0. G.) 67 Fed. 801, 
that the Hohorst Case was applicable to ail infringement suits, the 
contrary doctrine was followed thereafter in this district in at least 
two unreported cases. Button Works v. Wade (G. G.) 72 Fed. 298. 
This was the situation when, in December, 1895, the case of In 
re Keasbey & Mattison Oo., 160 U. S. 221, 16 Sup. Ot. 273, 40 L. 
Ed. 402, was decided. Although that case arose under the act of 
March 3, 1881, and related to the infringement of a trade-mark, 
the court took occasion to comment upon and restate its décision 
in the Hohorst Case in language so plain that the circuit courts 
were no longer in doubt as to the scope of the décision. The court 
says (page 230^ 160 U. S., page 275, 16 Sup. Gt., and page 405, 40 
L. Ed.): 

"It was a Suit for Infringement of a" patent rlght, exclusive Jurisdiction of 
which had been granted to the circuit courts of the United States by section 
629, cl. 9, and section 711, çï. ,5i of the Revised Statutes, ^e-enacting earlier 
acts of congress; and was tlierefore not affected by gênerai provl?ions régula t- 
Ing the jurisdiction of the courts of the United States, concurrent wlth that 
of the several states." 

The circuit courts accepted this statement as a définitive settle- 
ment of the vexed question, and thereafter it was held that the act 
of 1887 did not affect infringement suits and that the jurisdiction 
was as broad as it had been before the passage of that act. Van 
Patten v. Raiiroad Go. (G. 0.) 74 Fed. 981, 989; Earl v. Southern 
Pac. Co. (G. 0.) 75 Fed. 609, afflrmed in 27 G. G. A. 185, 82 Fed. 690; 
Button Works v. Wade, supra; Westinghouse Air-Brake Co. v. 
Great Northern R. Co. (G. C.) 84 Fed. 9. Accordingly any district 
where the défendant happened to be served, no matter how distant 
from his home or the place pf infringement, was a proper one in 
which to begin the action. 

This waS the situation when the act of March, 1897, was passed, — 
15 months after the décision in Ee Keasbey & Mattison Co. The 
court is unabie to discoTer anything in the circumstances leading up 
to the passage of this act to aid the contention of the complain- 
ants that it broadened the jurisdiction of the circuit courts in pat- 
ent causes. The reasons for this conclusion, briefly stated, are as 
follows: First. The jurisdiction did not need to be broadened; it 
was as broad as it had ever been since the création of the govern- 
ment. It was limited only by the national sovereignty. There was 
not a foot of ground within the limits of the United States where 
an infringer was safe from process. Second. There was no demand 
for a more extended jurisdiction; on the contrary, the demand was 
that the jurisdiction should be limited so that ail suits should stand 
upon an equal footing. Many thoughtful minds conceived it to be 
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an injustice that, whereas; défendants in otlier actions were given 
immunity from suit, when absent from tlieir domiciles, défendants 
in patent suits could be attacked in districts where défense was 
difiScult if net impossible. Third. Tlie last preTious expression of 
législative intent was in favor of a restricted jurisdiction. So long 
as tlie courts decided that this jurisdiction applied to patent causes 
congress remained silent. If the lawmakers were dissatisfled with 
the construction of the act of 1887 by the circuit courts that it 
was applicable to patent suits it would seem that then was the 
time for a new act broadening the jurisdiction. In other words, 
while the courts were restricting the jurisdiction congress remained 
silent and acted only after the suprême court had ânally decided 
that the act of 1887 had no application to patent suits. This in- 
action and action on the part of congress seem absolutely incon- 
sistent with a législative intent to give a wider jurisdiction in pat- 
ent cases, but perfectly consistent with a pmrpose to narrow it. 
Fourth. The inference is justifiable that the act of 1897 was the 
reply of congress to the décision of the Keasbey Case. Not until 
then was the question flnally disposed of. It was disposed of con- 
trary to the législative view so far as it may be inferred from the 
act of 1887. If congress were in accord with the Keasbey décision 
no législation was necessary; if otherwise the act of 1897 was the 
logical outcome. It seems well-nigh incredible that, after the déci- 
sion of the suprême court, congress should hâve deemed an act 
necessary to broaden still further the jurisdiction in patent cases. 
Such an act could hâve no raison d'être. An act limiting the juris- 
diction was to be expected, and any doubtful phraseology must be 
solved in the light of what, in the circumstances, appears to hâve 
been the obvious purpose of congress. 

Turning, now, to the act itself it will be seen that there is noth- 
ing therein to support the complainants' contention. It is an act 
limited to patent causes and "deflning" the jurisdiction therein, its 
aim being to set at rest disputes which might thereafter arise re- 
garding that jurisdiction. It provides that in suits brought after 
March 3, 1897, the circuit courts shall hâve jurisdiction in the dis- 
trict "of which the défendant is an inhabitant." Thus the act of 
1887 is made applicable to patent causes. Had congress intended 
to make the act of 1875 also applicable it would hâve added the 
words "or in which he shall be found." The omission of thèse words 
is wholly incompatible with the theory that the jurisdiction is 
broader after the passage of the act than it was before. After 
placing patent suits on a par with other suits the act proceeds to 
make an exception in their favor by permitting the owner of a pat- 
ent to sue in a district where the défendant is systematically com- 
mittîng acts of inf ringement. There is no hardship to the infringer 
if called upon to answer where he is actually established in busi- 
ness. On the other hand, it is but justice to the owner of the pat- 
ent that he is permitted to seeli redress in the district where the 
wrong is done. The act of 1897 is in the nature of a compromise 
between the act of 1875 and the act of 1887; the former was too 
broadj the latter is too narrow. By adding to the district of in- 
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habîtance the district of înfringement coBgress has made an excep- 
tion in tàe case of patent suits which gives them every advantage 
over other snits to which the owners of patents are fairly entitled. 
If the intention of congress were, as complainants contend, to add 
one more district to the domain of jurisdiction, the act would hardly 
hâve been passed in its présent form. The language is most inapt 
to express such a purpose. An act intended to give a broader juris- 
diction would not hâve presented the strange anomaly, after re- 
citing a provision of existing law limiting jurisdiction to the dis- 
trict of inhabitance, of omitting another provision of existing law 
upon which the widest jurisdiction had been based. In short, had 
the législative purpose been, as the complainants assert, there would, 
in ail probability, hâve been a brief enactment to the eflect that, 
in infrinigement suits the circuit courts, in addition to the jurisdic- 
tion allowed by law, shall hâve jurisdiction in the district where 
the défendant infringes and has a regular place of business. The 
court is clearly of the opinion that under the act of 1897 patent 
suits can be brought only in the district of which the défendant is 
an inhabitant, or in the district where he infringes and bas a regu- 
lar and established place of business. Such a construction places 
ail suits upon substantially a common plane and makes a consistent 
and harmonious body of law. Oomparatively few décisions constru- 
ing this act hâve been reported, but ail that the court has been able 
to find a're, it is thought, in harmony with this view. In Westing- 
house Air-Brake Co. v. Great Northern R. CSo., 31 C. C. A. 525, 88 
Ped. 258, the court, in speaking of the act of 1897, say s: 

"The object was to détermine wIth précision the boundaries of Jurisdiction 
and to cieate a future method of service in patent causes against nonresldent 
défendants, which had not theretofore been stated In a fçderal statute." 

The court has not attempted to discuss the varions objections in- 
terposed to the form of the pleas for the reason that it is under- 
stood that it was agreed at the argument that the question of juris- 
diction should be determined at this time upon the undisputed 
f acts. The court is fully in accord with this view, and even were 
there doubt in the mind of the court it would still seem that the 
parties should not be subjected to the hardship and expense of 
taking the proofs with this question undetermined. So far as the 
pleas hâve been examined they are believed to be free from the 
complainants' criticisms, but were this otherwise it would subserve 
no useful purpose to sustain objections to the pleas which relate 
to matters of fornj. The question of jurisdiction must be met, and 
ît is for the interest of ail that it be decided in limine. 

The plea of the défendant Wood présents a différent question. 
He is an inhabitant of this district, but has never infringed the 
complainants' patents as an individual, and has dope nothing in 
the matter except in his ofBcial capacity as secretary and treasurer 
of the corporation défendant. There is no prêteuse that the corpo- 
ration is financially irresponsible or that a decree against it will 
not give adéquate relief. It is hardly probable that complainants 
wil] care to retain the suit hère against the défendant Wood alone, 
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but in any event the weight of authority is to tlie effect tliat thé 
action cannot, in thèse circumstances, be maintained against him. 
Ambler v. Choteau, 107 U. S. 58G, 1 Sup. Ct. 556, 27 L. Ed. 322; 
Eowbotbam t. Iron Co. (C. C.) 71 Fed. 758; Linotype Co. v. Ridder 
(G. C.) 65 Fed. 853; Howard t. Plow Works (C. C.) 35 Fed. 743. 
The pleas are sustained. 



STIMPSON COMPUTING SCALB CO. v. W. F. STIMPSON CO. et al. 

(Circuit Court of Appeals, Slxtli Circuit. November 7. 1900.) 

No. 873. 

1, Patents — Construction of License— Riqhts of Lickxseb Afteb Termi- 

NATION. 

A license to manufacture a Computing scale under a patent contained a 
provision tliat the licensees sliould "liave the riglit to détermine tiiis con- 
tract, and their obligation ttiereunder, by giving six months' notice in 
writing to said ûrst party of their intention to discontinue tlie manufacture 
and sale of sucti scales under this contract." ffei*, ttiat tlie eiïect of sueli 
notice was merely to terminate the contract relations between the parties, 
and that the provision did not impose upon the licensees any duty, after 
such termination, to cease the manufacture of the scale they had thereto- 
fore made and sold under the license, but left them with the same right 
a stranger would hâve to dispute the title or right of the former licensor. 

2. Samb. 

The right of the licensees to terminate the contract and surrender the 
license, if it existed, was purely one derived from the terms of the contract 
itself, and the legality of their action in exercising such right cannot be 
affected by the motives with which they acted, and especially such motives 
could not affect their rlghts after the license had been surrendered and the 
surrender accepted. 
8. Samb— CoNTrNDBD Use of Patbntbb's Namb — Injunction. 

Where a manufacturer of an article under a license from a patentée 
avails itself of a provision of the contract to terminate the same and sur- 
render the license, but continues to manufacture and sell the same article, 
It no longer has the right, as against the patentée or a subséquent licensee, 
to use the name of the patentée, in connection with its goods subsequently 
manufactured, in such vyay as to lead the public to understand that they 
are stlU made under his patent, and such use may be enjoined. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

This is an appeal from an order granting a preliminary injunction upon the 
cross MU of the appellees. A brief account of the matters on which the con- 
troversy between the parties arose is as follows: 

Walter F. Stimpson, one of the appellees, on the 31st of May, 1805, having 
filed an application in the patent office for a patent covering an invention 
which he claimed to hâve made of improvements in computhig scales, which 
was subsequently granted, entered Into a contract Involving the use of the 
expected patent with the Stimpson Computing Scale Company, a corporation 
organized under the laws of the state of Michigan, for the purpose of manu- 
facturing and selling such scales, and located at Tecumseh, Mich. The license 
was for the term of the patent, and provided for the payment of a royalty upon 
the scales which should be manufactured and sold. There was a condition in 
the contract, however, for an abandonment thereof and a surrender of the 
license, the clause containing it being as follows: "Further, that the party of 
the second part shall hâve the right to détermine this contract and their obli- 
gations thereunder in the event that It or its agents are estopped by process 
of law from the manufacture and sale of said improvements at the conclusIoD 
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pf a properly eontested suit, or by giving six montlis' notice In writing tp said 
flrst party pf tlieir intention to discontinue the manufacture and sale of such 
scales under thls contract." After havlng been engagea In business for a 
tiine, thé Michigan corporators, wltli others, organlzed a corporation wlth the 
same name, under the laws of Indlana, and ehanged the place of business to 
Elkhart, In the latter state, and, -with the concurrence of Stimpson, assigned 
to the netv company ail the rights and privilèges whleh the flrst-named Com- 
pany had acquired under the contract and llcense above mentloned, the assignée 
assuming ail the obligations thereof. This was some time lu the year 1896. 
The new company continued and enlarged the business. After having for a 
■while manufactured their scales under the patent in a form of construction 
intended by It, as was supposed, which form, for eonvenience, may be called 
"A," another form was adopted, which may be called "B." This appears to 
haye been done with the assent of Stimpson, and both parties, for a considér- 
able time, at least, assumed and proceeded upon the assumption that form B 
was one within the scope of the patent. Both forms were called and branded 
"Stlmpson's Computing Scale," or, in some cases, "Stimpson Grocer's Comput- 
ing Seale," and were sold by those names. Klval manufacturers of Computing 
scales constructed under other patentsi, which covered inventions regarded as 
endangéring the validity of the Stimpson patent, embarrassed the business of 
the company to some estent, and upon an assignment of that and other reasons, 
such as that the manufacture had beeome unprofltable, the company notified 
Stimpson of its élection to abandon the contract. The notification was by a 
letter, of which the followlng is a copy: 

"To Walter F. Stimpson, Détroit, Mlch.— Dear Sir: Please take notice that 
we intend to discontinue, six montbs after you receive this notice, the manu- 
facture and sale of scales under a contract made the 31st day of May, A. D. 
1895, by and between yourself, as party of the flrst part, and the Stimpson 
Computing Scale Company of Tecumseh, Mlch., as party of the second part. 
Witness our hand and seal this 6th day of March, 1899. 
"Stimpson Computing Scale Oo., 

"By Mell Barnes, Secretary. 
"[Seal.] Edwln Finn, General Manager." 

The receipt of this notice was acknowledged by Stimpson on the followlng 
day. Thereupon Stimpson associated other parties wlth him, and granted a 
license to the associâtes of the same scope- and effect as that formerly held by 
the appellant. Thèse persons, Includlng Stimpson, shortly after organized a 
Michigan corporation, "The W. F. Stimpson Company," for the manufacture 
of Computing scales. The Elkhart company continued to make and sell Com- 
puting scales. Some of those made and sold were of the form B, being one of 
the forms— the later one— employed while that company operated under the 
license as above stated. They branded their product "The Stimpson Comput- 
ing Scale," and sold it to the trade by that name. Stimpson's new Michigan 
company dld the same, each party at the same time claiming It as a trade 
name or label exelusively their own, and each insisting that the other was 
violating its right thereto. In this state of afCairs, the Elkhart company, the 
présent appellant, flied its bill In the circuit court for the Eastern district of 
Michigan, against the appellees, to restrain their appropriation and use of the 
trade name "The Stimpson Computing Scale." The appellees answered, and 
filed a cross blU praying for like relief against the complainant in the original 
bill. The latter flled an answer, and on the pleadings and afBdavits a motion 
was made for a preliminary injunction. The, resuit was that the court granted 
the motion of complainants In the cross bill, and ordered a preliminary injunc- 
tion against the original complainant. The effective part of the order was as 
follows: "It is ordered that the cross défendant, Stimpson Computing Scale 
Company, its offlcers, agents, servants, attomeys. workmen, and successors, 
be restrained until the further order of thls court from contlnuing the manu- 
facture and sale of the Computing scale heretofore made and sold by said cross 
défendant under and by virtue of a certain license contract entered Into May 
31, 1895, between the cross complainant WaJter F. Stimpson and the Stimpson 
Computing Scale Company, and which contract was surrendered to the said 
Walter F. Stimpson by said cross défendant on September 7, 1899, said scale 
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so manufactured and sold by sald cross défendant tmder said llcense contract 
belng known as the 'Stlmpson Computing Scale.' This order Is not to be con- 
strued, however, as restralning the cross défendant from making and selling 
ajiy Computing scale not wlthin the scope and contemplation of sald license 
contract and the Stimpson patent It Is further ordered that said cross de- 
fendant, Its offlcers, agents, etc., be restralned, untll further order of thIs court, 
from continulng the use of the names 'Stlmpson,' 'Stimpson Computing ScaJe,' 
aad 'Stimpson Grocer's Computing Scale,' In connection wlth the manufacture 
and sale of Computing scales made and sold by sald cross défendant, in such a 
way as to Indlcate that the scales so made and sold by said cross défendant 
are the scales heretofore made and sold by sald cross défendant under sald 
llcense contract and patent." The original complainant bas appealed from 
the grantlng of the order for an injanctlon on the cross bilL 

John M, Van Pleet, for appellant. 

Edward Rector, De Forest Paine, and James Whittemore, for ap- 
pellees. 

Before LUETON, DAY, and SEVEEENS, Circuit Judgea. 

SEVEEENS, Circuit Judge, having made the foregoing statement 
of the facts, delivered the opinion of the court. 

The flrst question to which our attention should be directed is that 
relating to the construction of the contract and license formerly held 
by the appellant from Stimpson, and more particularly to the inter- 
prétation and eflect to be given to the clause which declared that the 
party of the second part (the appellant) should "hâve the right to 
détermine this contract, and their obligation' thereunder, by giving 
six months' notice in writing to said flrst party [Stimpson] of their 
intention to discontinue the manufacture and sale of such scales un- 
der this contract." An ingénions and labored effort is made in the 
brief for the appellees in support of the proposition that this provision 
is to be construed as meaning that the contract could only be deter- 
mined by the appellant in case it should conclude to abandon the 
business of making and selling computing scales like thèse, and hence, 
if it should give notice of its élection to abandon the contract, it was 
bound to discontinue the business. But we do not so interpret this 
stipulation. We think it gave the licensee the right to détermine the 
contract by giving the prescribed notice of its intention not to proceed 
further under the contract after the time stated in the notice should 
expire. The manufacture and sale of such scales "under this con- 
tract" would then cease. Effect must be given to ail the language of 
a contract where possible, and we see no difflculty in applying thi» 
rule of construction hère. There was nothing in the contract which 
imposed a further disability upon either party after it should hâve 
been brought to an end by the exercise of a right reserved therein. 
After the termination of a license, the parties are freed from any 
estoppel resting upon them while in their former relation. The 
licensee may dispute the title or right of the former licensor to the 
same extent as a stranger might. The estoppel is raised for the 
protection of the interest which the assignor or licensor professed to 
convey, and has no further office. Manufacturing Co. v. Eobbins, 75 
Fed. 17, 21 C. 0. A. 198; Noonan v. Athletic Club Co., 99 Fed. 90, 
39 C. C. A. 426; Smith v. Eidgely, 103 Fed. 875. 

Much space has been given in the appellees' brief and pains in the 
argument to the discussion of the alleged bad faith and disingenuous 
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conduct of the appellant in breaking ofl tbe contract; but we are un- 
able to see to what end. The rigHt to abandon tjie bftntract and sur- 
render the license, if it èxisted, wài not affected Tjy tbe motives with 
which it -was exercised. It was a rigbt resting whoUy in contract, 
and the question of good faith.isquite irrelevant to the déduction of 
the légal conséquences flowing from the act of the party in determin- 
ing his course. Besides ail this, th,© surrender was àecepted and the 
license transferred to other parties. It is no purpose of the présent 
suit to set aside or déclare null the abandonment. 

There is nothing in the record to justify the conclusion that the 
appellant promised Stimpson's new company that it would discon- 
tinue the manufacture of the scales which it has since been making. 
Whether it had the right to continue such manufacture is the princi- 
pal question presently to be considered. 

This bring» us to the ultimate question just indicated, which is, 
what weré'the relative rights of the parties to the use of the trade 
names, "PieStimpson Computing Scale," and "The Stimpson Grocer's 
Computing Scale," put upon their products? It appears that the 
name of Stimpson was embodied jn-the appellant's corporate name 
at his instance, and there is therefore some reason to doubt whether 
he could require that its use in that connection shou^d be dlscontin- 
ued. It i» not necessary, however, for us to détermine that question. 
But the use of his name as a label for the scales, or in any such way 
as to dénote that they 'were manufactured under his patent, involves 
another question. No doubt one may give to another such right to 
the use of his own name as to preclude him frôm using it himself, 
when the conséquence would be to appropriate the good will acquired 
by the other party by the use of it, and the continued use is necessary 
to the préservation of the beneflt of the good will thus acquired. 

But we do not think this ruie is applicable hère. During the time 
when the appellant and Stimpson were doing business under the 
license it was known that the business was liable to come to an end 
at any time by the act of the licensee, and it must hâve been under- 
stood that upon the termination of it Stimpson might employ his 
patent either by his own use or by granting a license to use it, 
and it was not reasonable to expect that he or those using the license 
would be debarred from using Stimpson's name to characterize their 
product as made under his patent. If this were so, there must be a 
corresponding obligation on the part of the other party to the con- 
tract to refrain, af ter the termination of its license, from longer using 
the name of Stimpson upon its goods in such a way as to lead the 
public to understand that they were made under his patent. Thèse 
conséquences must hâve been anticipated. The appellant knew that 
it could only use Stimpson's name to distinguish its goods and sup- 
port the good will of its trade, so long as they continued to operate 
under his patent. The validity of the patent is not in issue hère. 
But the parties made their contract and proseeuted it upon the as- 
sumption of its validity, and their stipulations should be construed 
as made upon that assumption. 

It follows that the appellants hâve not the right to use Stimpson's 
name in describing their scales, whether by label or otherwise, in 
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such a way as to dénote that they still manufacture tliem under the 
spécifications of his patent. By the use of the name "The Stimpson 
Computing Scale," or "The Stimpson Grocer's Computing Scale," the 
public would in ail probability understand they were made in accord- 
ance with the mode of construction familiar to them from the use 
of scales made under his patent. He and his licensee are entitled 
to be protected against this invasion of their right. Whether his 
patent be good or bad, no one bas the right to claim the privilège of 
making and selling his goods as though made under it, and thereby 
depriving the owner of such crédit as belongs to it, and inducing 
the public to suppose that the seller bas title to the invention sup- 
posed to be embodied in the subject of the sale. The phraseology of 
the order appealed from indicates that the circuit court proceeded 
upon the ground that the appellant was bound to discontinue the 
manufacture of such scales as it made under its contract with Stimp- 
son in conséquence of the stipulation that the licensee might sur- 
render the license when it should détermine that it would not go on 
with the contract, — a construction with which we do not agrée. 
Counsel for the appellees disclaims the purpose of obtaining an adjudi- 
cation respecting the validity of the patent, and it is tberefore im- 
proper that an injunction should go to restrain the infringement of 
the patent. That being out of the case, we can flnd no ground on 
which to restrain the manufacture and sale by the appellants of the 
articles mentioned. It may expose the appellant to a suit for in- 
fringement, but that, as we hâve said, is foreign to the purpose of the 
présent suit. Aside from the patent, there is nothing to prevent the 
appellant from selling the same kind of goods as it sold during the 
term of the contract. We therefore think that part of the order is 
erroneous, and should be reversed. 

The other part of the order is to enjoin the use of the names "Stimp- 
son," "Stimpson Computing Scale," and "Stimpson Grocer's Comput- 
ing Scale" in such a way as to indicate that the scales made by the 
appellant were made under said "license contract and patent." This 
does not conform to the views we hâve expressed; for we do not 
think the appellant is estopped to deny, having regard to future 
manufacture, that the scales then made were, in law and fact, sub- 
ject to the patent. This part of the order should be modifled so as 
to restrain the use of the names mentioned in such a way as to indi- 
cate that the scales made and sold by the appellant were made under 
the Stimpson patent, or in substantial accordance with the form 
thereof . As thus modified, this part of the order will be affirmed. It 
is ordered accordingly. 
104 F.-67 
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(Circuit Court ofAppeals, Pourtli Circuit Novembér 8, 1900.) 
No. 327. 

1. Shipping— Dklivbky of Cargo— Constbuction of Bimi op iLADiNO. 

Whiçre the contract ipade by a WU of ladlng for a eonslgnipent of goods 
shipped by steamer provlded that tbe goods ahould be dlscharged as sobn 
as the steamer was ready to iMbafl, and should be recelved by the con- 
signée at the shlp'sdock as fast as she could deliver them, and be there- 
after at hls sole riak and expense, and the consignée was notlfled, and was 
présent while the goods were belng dlscharged upon an uneovered wharf, 
and taade no objection to the tlme, nianner, or place of dellvery, there was 
an ftètiial dellvery àlid acceptance when they were st» placed on the 
wharf, aid the shlp cannot be heldliable for thelr subséquent damage by 
raJn. before thelr removal from the wharf by the consignée. 

2. SA^IB— NbqMGBNT DELITBBT-^PRBDigriONS OF WeATHBB BuBEAU. 

The fact that a bulletin from the weather bureau had been posted and 
publlshéd In a port lu the mornihg, predlctlng Ught showers or a moderate 
thundër Stttrm at sùeh port durlng the day, cannot alone be held sufflclent 
to charge the master of a vessel wlth négligence In dlscharglng a consign- 
mentof perishable goodson an open wharf durlng the morning, when 
the weather was at the tlme clear, such as would render the vessel liable 
for thelr subséquent lnJnJ?y by raln, and especlally where the master was 
unacqualnted wlth the Bngllsh lànguage, and It does not appear that he 
had actual knowledge of the foreeast, and no objection to the tlme or 
place of dellvery was made by the consignée. 

Cross Appeals from thë District Court of the United States for the 
District of South Carolina. 

J. N. Nathans, for the St. Greorg. 

A. M. Lee (Smythe, Lee & Frost, on the briefs), for Wilmot D. 
Porcher. 

Before SIMONTON, Circuit Judge, and PAUL and WADDILL, 
District Judges. 

PAUL, District Judge. Thèse are cross appeals from a decree of 
the district court for the district of South Carolina. The German 
steamship St. Gteorg, the respondent below, appeals from a decree of 
the district court (95 Fed. 172) in favor of the libelaut as damages 
for injury by rain to 1,466 bags of rice, part of a consignment shipped 
on said steamship from Bremen to the libelant at Charleston, S. C. 
The libelant appeals from so much of the decree as fixes the amount 
of damages. The appeal taken by the libelant will be disposed of 
in connection with the appeal taken by the respondent the steam- 
ship St. Georg. „ 

The record shows that the German steamship St. Greoi^ arrived 
in Charlestoh Harbor on the evening of Thursday, the 21st of July, 
1898, having on board as part of her cargo 3,039 bags of rice con- 
signed to the libelant, Wilmot D. Porcher, of the city of Charleston, 
one half of which was to go to the custom house. The other half 
the consignée intended to deposit at his own store. On Friday, the 
22d of July, due notice was given the consignée. Porcher, that the 
vessel would begin to discharge her cargo at 7 o'clock on the morn- 
ing of July 23d. The bill of lading provided that the goods were "to 
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be delivered subject to the terms and conditions stated in this bill 
of lading, which constitute the contract between the shippers and 
the Company, in like apparent good order and condition from the 
ship's deck (where the ship's responsibility shall cease) at the port 
of Charleston, S. C." "Also to discharge the goods from the steamer 
as soon as she is ready to unload into hulk, or temporary dépôt or 
lighter, or a wharf, at the shipper's or consiguee's risk and expense 
after they leave the ship's deck. The goods to be received by the 
consignée as fast as the steamer can deliver them, and any extra 
charges incurred after being discharged, necessary for the steamer's 
quick dispatch, to be paid by the owner or consignée of the goods." 
The steamer began to discharge about 7:30 a. m. of July 23d. The 
agent of the consignée was sent to receive and remove the goods, 
and reached the wharf about 8 a. m. Porcher, the consignée, went 
to the wharf about 10 a. m. Klinck, the agent, had ordered a num- 
ber of drays to remove the rice, but only two had repor-ted at the 
timehearrived; the others not coming until about 11 o'clock. There 
were présent at the unioading, besides the agent and libelant, the 
agents of several other consignées. The ship was being discharged 
at an uncovered wharf, which had previously been used for unioading 
and discharging perishable goods. The rice was at first piled in- 
discriminately on the wharf, but, on complaint being made, after 
50 or 60 bags liad been landed, the rice belonging to the separate 
consignées was put into separate piles. The wharf was to some 
extent obstructed by some railroad cars and by some piles of pig 
iron and resin for outward cargo. The entrance to the wharf was 
by a narrow gateway. Thèse obstructions impeded the handling 
of a large number of drays at the same time. There was at the 
shore end of the wharf a granary, which the agent of the railroad 
Company, the owner of the wharf, told Porcher he could use to pro- 
tect his rice in the event of rain. A forecast of the weather for 
Saturday, July 23d, was inserted in the News and Courier, a news- 
paper published in Charleston. It was the custom of the weather 
bureau to distribute thèse forecasts generally throughout the city, 
and to post them in about flfty places in Charleston. The fore- 
cast from the bureau at Washington for South Carolina was: "On 
Saturday, showers and thunder storms; warmer," etc. The local 
forecast for Charleston and vicinity was: "Light showers, with a 
probable moderate thunder storm, followed by fair late in fhe day," 
etc. The moming of July 23d was clear until about 11 o'clock, 
when there came up suddenly a thunder storm and a heavy fall of 
rain, lasting over an hour. The précipitation was 1.60 inches. 
There had been rain on the evenings of the 20th, 21st, and 22d of 
July, varying in time from 4 p. m. to 10 p. m. The précipitation on 
the 20th was .15 of an inch, on the 21st, less than .01 of an inch, 
and on the 22d .20 of an inch. There were light rainfalls 25th and 
26th of July. When the rain began on the 23d, the rice on the 
wharf was covered with tarpaulins, but, owing to the heavy down- 
pour, they did not afford protection. Some of the rice was dam- 
aged before it could be gotten under cover, and some by the water 
running under the bags on the wharf. Neither the consignée, nor 
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hîs agent, nor tlie agents of tlie other consignées, préviens to tlie 
fliseharge of cargo nor at the time of the discharge, made any ob- 
jection to tàe wharf, or to the time or the manner of unloading the 
rice and placing the same on the wharf. 

The district court entered a decree for damages in favor of the 
libelant. The judge of the court below bases the decree on the nég- 
ligence of the master in unloading the goods on an uncovered wharf 
in the face of a threatened storm, without making effective prépara- 
tions for protecting the goods for such time as would afford the con- 
signée fair opportunity for removing the same. This he holds to be 
culpable carelessness, not justifled by any neeessity, as covered piers 
were available. And, further, that it was not proved to his satis- 
faction that the consignée had fair opportunity to examine the rice, 
to eeparate it, and remove it before the rain commenced. The cor- 
rectuess of this décision must be determined by those provisions 
of the bill of lading which provide for the delivery of the goods. 
Thèse constitute the contract of delivery, and by this agreement, 
construed in the light of principles pertaining to spécial contracts 
of affreightment, the parties are bound. It is clear and spécifie in 
its terms. It states that the goods are to be delivered in good order 
and condition from the ship's deck, where the ship's responsibility 
shall cease, at the port of Oharleston. Also that the steamer is "to 
discharge the goods as éoon as she is ready to unload into hulk, • » • 
or on a wharf , at shippèr's or consignee's risk and expense after they 
leave the ship's deck." Under this contract the liability of the ship 
for the saf ety and security of the goods ceased when the goods were 
landed on the wharf, the consignée being présent, and accepting 
the goods as delivered from th©' ship's tackle. In the absence of 
the consignée without notice, where there is a gênerai bill of lading, 
it is the duty of the master to laid the goods at a suitable wharf 
at a proper time, and give the consignée reasonable time after no- 
tice to remove the goods. But 'this doctrine is not applicable to 
the case at bar, though this is the view urged by the counsel for 
libelant, and is the viëw taken by the court below. We must dé- 
termine this case on the principles applying where the consignée 
has had due notice, is présent in person or by his agent during the 
delivery, and is engagea in receiving the goods. There is no usage 
shown as to the delivery of goods at the port of Oharleston to change 
the gênerai rule as to the responsibility of the carrier. The reason 
of the différence in the degree of liability of the carrier for the 
saf ety of the goods after their landing f rom the ship, where the con- 
signée is {Présent, receiving them, and where he is absent at the 
time of dlBcharge, is that in the former case he has an opportunity, 
if the goods are not being delivered at a proper place and time and 
in a proper manner, to object to the delivery. In the latter case 
he has not that opportunity, and the gênerai maritime usage ex- 
tends the responsibility of the carrier, as to the protection of the 
property,: after it passes from the ship's deck to the wharf. Con- 
tracts of affreighttnent in eflect the same as that madé in this case 
hâve been construed in a number of décisions. Thé Santee, 7 Blatchf . 
186, Fed. Cas. No. 12,330, is a case frequently cited in admiralty 
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décisions, and quoted by text writers on tlie law of carriers. The 
law, as expressed in that décision, is tlius stated in HutcL. Carr. (2d 
Ed.) 430, note; The Santee, Fed. Cas. No. 12,330, 5 Myers' Fed. Dec. 
407: 

"Where the stipulations of the biU of lading require the consignée to be 
présent and receive the goods as soon as tlie vessol is ready to unload, and tliat 
they shall be at tbe consignee's rislc as soon as landed on tlie docls, and tlie 
consignée is duly notifled, and attends in order to accept tlie goods as landed, 
and takes more or less charge of them, the stipulation is beld to exempt the 
shlp from subséquent loss or damage." 

In such cases, as the consignée has due notice of discharge, and 
accepts the goods, the duty of protecting the property is cast upon 
him, and the ship is released. The Surry (D. C.) 26 Fed. 791. 

In Willis T. The City of Austin (D. C.) 2 Fed. 412, it was provided 
in the bill of lading: "It is expressly understood that the articles 
named in this bill of lading shall be at the risk of the owner, ship- 
per, or consignée thereof as soon as delivered from the tackles of the 
steamer at her port of destination," and that, if the goods were 
not taken away the same day by the consignée, they might, at the 
option of the steamer's agents, be sent to store, etc., at the expense 
and risk of the owner, shipper, or consignée. A case of merchandise 
had been delivered on the wharf, and was talîen away by the dray- 
men of a party to whom it was directed, though not the one for 
whom it was intended. The steamer was held not liable for the 
loss; Choate, J., construing the bill of lading, saying: 

"I thinlj, therefore, the case is governed by the case of The Santee, and that 
the ship is not responsible, because the goods in question were delivered, within 
the meaning of the bill of lading, and the consignées had full notice to attend, 
and did, in fact, attend, upon the discharge of the vessel to receive their 
goods. Llbel dismissed, with costs." 

In the case of The Tj'bee, 1 Woods, 358, Fed. Cas. No. 14,304, 5 
Myers' Fed. Dec. p. 362, the bill of lading contained this agreement: 

"It is expressly understood that the articles named in this bill of lading shall 
be at the risk of the owner, shipper, or consignée thereof as soon as delivered 
from the tackles of the steamer at her port of destination, and they shall be 
received by the consignée thereof, package by package, as so delivered." 

Justice Bradley, construing this contract, says: 

"The carrier's liability ceases, of course, when he has delivered the goods 
according to the bill of lading. The gênerai rule with regard to delivery, as 
laid down in the books, is that, in the absence of a spécial contract, the goods 
are to be regarded as delivered, so far as the carrier's responsibility is coo- 
cerned, when they are deposited on the proper wharf, at their place of desti- 
nation, at a proper time, and notice has been given to the consignée." 

Applying the doctrine established by thèse authorities to the case 
before us, the facts fail to sustain the charge of négligence on the 
part of the master. Négligence rests upon a breach of diity, and 
the record in this case does not show wherein the master failed 
in the discharge of his duty under the contract embodied in the 
bill of lading. No question is raised as to his compliance with 
this agreement to the time the rice was landed on the wharf. The 
substantial complaint is that the goods were delivered on the wharf 
more rapidly than they could be removed by the consignée, and that 
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by reason of this rapid delivery and a failure to properly separate 
the goods the removal of tke rice was delayed, in conséquence of 
which it was injared by the rain. Tke évidence sbows that the con- 
signée had ample notice of the time and place at which the steamer 
would begin to unload. It further shows that he made inadéquate 
préparations for the removal of the goods; that at 8 o'clock a. m. 
he had but two drays at the wharf, and that they had removed 40 
bags of rice before the rain; that the consignée had ordered a num- 
ber of additional drays, but thèse failed to appear until too late 
to remove the rice before it was injured. The consignée was told 
by the agent of the railroad company at the wharf of which the ves- 
sel was unloading that he could use the granary at the shore end 
of the wharf to store his rice for protection in the event of rain. 
Of this shelter he made no effort to take advantage. The évidence 
dœs not show that the unloading on the wharf was unusually rapid, 
and such that the master should hâve known that the consignée could 
not take proper care of the goods after delivery from the ship's deck. 
If the consignée; who knew his resources for removing the goods, 
believed they were being landed so rapidly as to delay him in their 
removal and in taking proper care of them, it was manifestly his 
daty to inform the master of that fact, in order that the goods 
might be discharged in a manner not to embarrass the consignée 
in their removal. 

As to the mutual duties of the consignée and the master, Justice 
Clifford said in Manufacturing Co. v. The Tangier, 1 Cliff. 396, 5 
Myers' Fed. Dec. p. 385, Fed. Cas. No. 12,266: 

"Consignées axid masters of vessels are expected to co-operate In the delivery 
of consignments; and, if they do so, it wlll seldom liappen that any controversy 
will arise; and, when they do not do so, the delinquent party must abide the 
conséquences." 

The master eannot be presumed to know the facilities of the con- 
signée for removing his goods, That is a matter over which he has 
no control; nor does the law make it his concern. He could not 
order one dray more or less, nor in any wise control the removal of 
the goods from the wharf to the store of the consignée. The Santee, 
Fed. Cas. No. 12,330, 5 Myers' Fed. Dec. 410. For him to hâve un- 
dertaken to interfère in any way in the transportation of the goods 
from the wharf would hâve been to go beyond the obligations of 
the contract which flxed his responsibility as a carrier, and an un- 
warranted interférence in a matter that was entirely under the con- 
trol of the consignée, and with which he alone was concerned. The 
consignée knew his resources for removing his goods. The same 
observation may be made on the failure of the consignée to object 
to the goods being landed on an open wharf, or to the time of the 
Janding or the conditions of the weather. Had the master persisted, 
after objections by the consignée, in landing the goods in such way as 
to likely resuit in their damage, the ship might hâve been held 
liable therefor. The Grafton, 1 Blatchf. 173, Fed. Cas. No. 5,655, 
5 Myers' Fed. Dec. p. 365. The consignée being présent, acquiescing 
in the time, the place, and method of discharge, receiving the goods 
according to the spécial contract of lading, he thereby accepted 
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them, and the master was relieved of further responsibility for their 
I^reservation. They had pa^sed from the custody of the master by 
actual, not constructive, delivery, to the custody and control of the 
consignée. They were in his custody when damaged, and the loss 
cannot be thrown on the ship. 

As to the finding of the district court that the master was négli- 
gent in landing the rice in the face of a threatened storm, we hâve 
stated the évidence on which the district court rested this conclu- 
sion. It consists of the facts that on each of the preceding days there 
had been light showers — that of the 21st being less than one-hun- 
dredth of an inch, "a mère trace" — and the prédiction of the weather 
bureau, published in a Charleston newspaper, and posted at about 
50 places in the city on the morning the ship began to unload. We 
are not prepared to give thèse prédictions of the weather bureau 
the character of established facts, the failure to observe .which shall 
constitute négligence in any of the business relations of life. The 
science of forecasting the weather has not reached the degree of 
exactness which will justify the court in saying that men in their 
everyday avocations, whether seafaring men or others, are bound 
to take notice of and be guided by its local forecasts, and that it is 
négligence not to observe them. The case is différent where storms are 
of great violence and extent, such as frequently occur on our Atlantic 
coast, and where information of their existence, course, and the 
probable time at which they will reach designated points is given by 
télégraphie communication and by storm signais, which, if brought 
to the notice of the master, or of which it is his duty to take cog- 
nizance. Thèse he would be bound to observe. It may be questioned 
if there is anything of which the gênerai public is expected to take 
cognizance that is less reliable than are the daily weather forecasts 
to which it is accustomed, and which are brought to its attention 
by newspaper notices and printed circulars. Were we disposed to 
give the weather forecasts the weight allowed them by the district 
judge, there is no évidence that they were brought to the notice of 
the master. Further, if the master was boimd to take notice of the 
weather prédictions, he should only bé held liable for not providing 
against the light showers predicted, against which, as the record 
shows, the tarpaulins would hâve afforded sufficient protection for 
the rice; and not be required to provide against such an unexpected 
and heavy downpour of raiin as that which did the damage, and was 
not predicted by the local weather notices. Again, the consignée 
had equal opportunity, at the least, with the master to anticipate 
the storm ; the latter being unacquainted with the English language, 
the record showing that his déposition in this case was taken through 
an interpréter. In our view, the district court should hâve dismissed 
the libel, and it is ordered that the same be dismissed, with the 
costs of this and the district court for the appellant. 

This conclusion disposes of the appeal of Porcher against the 
steamship St. Georg. 

Decree of district court reversed, with costs, and cause remanded, 
with directions to dismiss the libel, with costs. 
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THE AWÎJÇANDKA. 
(District Cîourt, D. South Carolina. November 14, 1900.) 

L Dépositions De Bkne Esse— Rigst to Takb in Foreign Cocntrt. 

Dépositions de bene esse cannot be taken, under Rev. St. | 863, in a for- 
eign country. 

2. AÛMIRALTT PlEADING — ISSDES— PETITIOK OF INTERVENTION. 

Where the respondent in a suit In admiralty desires to raise a new issue, 
in addition to those raised by tlie answer as flled, It should be done either 
by améndment to the answer or by a proper plea. When the answer waa 
flied by the master Of the llbelèd yèssel as agent for the owners, such 
owners cannot raise a new issue by a pétition in intervention, flled without 
notice to the llbelant, or the service of a copy on him. 

8. Salvage— Actions— Pleading. 

Where the respondent in a suit to recover for salvage services relies 
upon a défense of misconduct on the part of libelants which forfeited their 
right to recover salvage, he murt specially allège the facts constituting 
such misconduct, with due certalnty of time, place, and circumstances, 
and the proof must support such allégations. 

4. Same— Amount of Award. 

A steamsbip grounded opon a reef off the Florida Keys. Her value 
■with cargo and f reight was from $200,000 to $225,000. She was rescued by 
libelants, who were llcensed wreckers, without injury, and with the loss 
ol but a small part in value of her cargo, which was jettisoned. She was 
off a lonely part of the eoast, 90 BQiles from Key West, and there was 
considérable danger from storms at that season, although the weather waa 
fair durlng the two days occupied in the salvage opérations. Libelants 
employed. in the service some 18 or 19 wrecbing sloops and schooners, 
valued at about $27,000, and 120 to 130 men, who unloaded upon the wreck- 
îng vessels, as lightërs, 130 tons of cargo, which was afterwards reloaded, 
and jettisoned about 130 tons of lumber. They were also aided on the 
second day, for a f ew hours, by à tug valued at $35,000. The service waa 
attendëd by no great risk of life or property. The vessel was once floated 
and agaiii grounded, and there was some évidence that the master wrecker 
was in part in fault for the second grounding, which rendered the services 
of the tug necessary. Held, that «in award of $11,500 was proper, to cover 
ail the services. 

In Admiralty. Suit to recover for salvage services. 

Bryan & Bryan, for libelants. 

Mitchell & Smith and 0. B. Northrop, for respondents. 

BKAWIEY, District Judge. The amended libel, filed December 5, 
1899, in behalf of the owners and crew of sundry licensed wrecking 
schooners and sloops therein named, and bf sundry wrecking sloop 
boats, and of the owners and crew of the steamtug Dauntless, claims 
salvage for services rendered to the Danish steamship Alexandra. 
The answer of A. G. Blom, master and claimant of the steamship 
Alexandra, filed January 2, 1900, admits the services, allèges un- 
skillfulness and négligence in the performance of the same, and prays 
that the court should make a moderate award of salvage, and that 
the costs of the respondent be decreed against the libelants, for the 
reason that no settlement could be reached with libelants, because 
of their exorbitant and excessive demands, although efforts were 
made to corne to an agreement with them. On February 1, 1900, Det 
Forenede Dampskibs Selskab, of Copenhagen, flled its pétition and 
bond, and, in pursuance of an order of court granting leave to inter- 
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Tene, filed its intervention, alleging that it was a corporation duly 
chartered under the laws of the kingdom of Denmark, and that it 
was tlie owner of the steamship Alexandra, and alleged that the mas- 
ter, A. G. Blom, had admitted that he had accepted an offer of gra- 
tuity f rom the wreckers and salvors who claimed salvage in this cause, 
and that said wreckers and salvors, by such offers of gratuity, had 
forfeited ail salvage, and prayed that a decree be entered denying 
the same. The Danish steamship Alexandra, laden with cotton, cot- 
ton-seed meal, and lumber, bound from New Orléans to Copenhagen, 
while passing up the Straits of Florida went ashore on Conch reef, 
near Alligator light, about 9 o'clock on the night of September 12, 
1899, through gross négligence in navigation. The testimony shows 
that Alligator light threw a red flash light, the signal of danger, 
across her course for a considérable period before she grounded. 
Shortly after the grounding of the vessel, she was spoken by Roberts, 
one of the libelants, who offered his assistance; and on the next day 
a number of sloops and schooners, regularly licensed by the United 
States district court for the Southern district of Florida, engaged in 
the business of wrecking on the coast of Florida, and who are re- 
quired by the rule of that court to hâve their vessels properly 
equipped for such service, appeared in response to messages sent by 
Roberts, and, under his direction, with the aid of the ship's crânes and 
winches, about 130 tons of cargo, consisting of cotton and cotton- 
seed meal, was transferred to 15 of the schooners and sloops, and 
about 130 tons of lumber, etc., was jettisoned. Shortly after the 
grounding the crew of the Alexandra ran ont a kedge anchor from 
her starboard quarter and her port bow anchor, and on the next 
morning, with the aid of the wrecking schooners, they ran out a 
large kedge anchor about 90 fathoms from the vessel's stern, and 
about 12 o'clock on the night of the 13th, at high water, the steam- 
ship, using her engines and winches, and hauling upon the anchors, 
came afloat, but in turning around she got aground for the second 
time. The tide having fallen, no further effort was made to get her 
off until the next morning, the 14th, when the steamtug Dauntless, 
on her way from Havana to Brunswick or Jacksonville, passing by 
the Florida reefs, was engaged by Roberts, the master wrecker, to 
assist in salving the steamship. With the assistance of the Daunt- 
less, she was floated at 2:10 on that day, and hauled into the Gulf 
Stream and anchored. The cargo which had been lightered on the 
wrecking sloops and schooners was put aboard on the 15th, and the 
steamship proceeded on her voyage, intending to go to Newport News 
for coal; but about 24 hours after starting the crank shaft of the 
steamship was broken, and the vessel put into the port of Charleston, 
where she was libeled. Roberts, the master wrecker, and Albury, 
one of his associâtes, came aboard of her. 

Before disposing of the case, certain questions of pleading and 
practice which hâve arisen in its progress demand attention. It will 
be observed that the issue made by the libel and answer is simply 
the amount of salvage. The intervention of Det Forenede Damp- 
skibs Selskab, of Copenhagen, owner of the steamship, makes a new 
and entirely différent issue. It claims that the salvage was forfeited 
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by înwonduct of the salrors and their agents and représentatives, 
in ipffering a gratuity to the master.t The eighth mie of tL.e wreck- 
ing rules of the Southern district of Florida provides: 

"Any wréekers who glve or agrée to ^ve the master any part of the sal- 
vage or other sum of money or make hlm any uolawful présent or help hlm In 
any manner to make any money ont ofthe wreck of lils vessel, shall forfait 
thelr salvage." 

This intervention makes a new issue, which goes to the very root 
of the case. If supported by sufflcient proof, the libal would be dis- 
missed. It is an altogether différent défense to that made in the 
answer, which went merely to the quantum of the award. No notice 
was givea of the filing of such intervention, and no copy was served 
upon the proctors for libelants, who say that until the opening of a 
certain déposition, to be hereafter adverted to, they had no notice 
that sucli défense was interposed. Proctors for the intervener claim 
that notice was not necessary ; that the libelants, being parties to the 
cause, were bound to take notice of the intervening pétition and of 
the proceedings thereunder. There has been no motion to vacate 
the order allowing the intervention, which I think would hâve been 
the proper practice; but the question arises upon a motion to strike 
ont certain questions and answers in the déposition of Blom, as be- 
ing irrelevant to the issues made in the pleading. On the day of 
the filing of the intervention, notice was given that the "intervener 
herein" would take the testimony of A. H. Blom, at Copenhagen, in 
Denmark, before J. G. Ingersol, Esq., consul for the United States, 
in aceordance with the provisions of sections 863 and 1750 of the Ee- 
vised Statutes. The déposition of Blom was taken by said consul in 
the f orm of questions and answers, and retumed by him to the clerk 
of this court; being received by mail March 28, 1900. On April 12, 
1900, while the court was proceeding to hear the testimony in behalf 
of the libelants, a large number of witnesses from the south coast of 
Florida being in attendance, a motion was made to suppress the 
déposition on the ground that dépositions de bene esse could not be 
taken in a foreign country. Proctors for intervener cited and relied 
on the opinion of Judge Blatchford in Bischhoffsheim v. Baltzer (C. 
0.) 10 Fed. 4, in which it was held that "dépositions de bene esse 
in civil causes may be taken in a foreign country by any secretary of 
légation or consular offlcer." Upon the conclusion of the argument 
the court expressed its doubt that dépositions could be so taken, and 
that it wowld take f urther time to examine and consider the ques- 
tion, whereupon proctors for libelants stated that their witnesses 
wCTe poor, and had come from a considérable distance and at great 
expense,.and it would be great inconvenience and might work great 
hardship if they had to return to testify as to any matter brought 
out in such déposition, in the event that the court should hold the 
déposition admissible, and moved that the déposition be opened. The 
court thereupon ruled that the déposition be opened, and that, if 
libelants examined witnesses in respect to matters contained therein, 
it would be held that they were estopped from raising hereafter any 
formai objection as to the manner of taking the déposition, but that 
they would not be thus estopped from objecting to any questions there- 
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in as leading or irrelevant. After sach ruling, it becomes unnece»- 
sary to décide the point raised; but inasmuch as there is no authori- 
tative décision upon it, that I bave been able to find, it may be as 
well to say that, in my opinion, dépositions de bene esse, under sec- 
tion 863 of the Eevised Statutes, cannot be taken in a foreign coun- 
try. This section relates to the taking the dépositions of witnesses 
residing within the United States, and désignâtes the officiais before 
whom they may be taken, and must be strictly construed. Cortes Co. 
V. Tannhauser (C. C.) 18 Fed. 667; Bird v. Halsy (C. C.) 87 Fed. 677. 
Among those named in section 863 as authorized to take such déposi- 
tions are notariés public, and it is contended that by section 1750 
secretaries of légation and consular offlcers are authorized to take 
oaths, affirmations, affldavits, and dépositions. There is no doubt 
that ordinary dépositions may be lawfuUy taken before them, but 
dépositions de bene esse are not ordinary notarial acts, such as a 
notary public could perform simply by virtue of his office. 

Objection is made to nearly ail of the questions propounded in this 
déposition because they are irrelevant to the issue. It is elementary 
that no évidence is properly admissible but what applies to matters 
in issue between the parties, and nothing is in issue but what is 
averred on one side and denied on the other. While in admiralty 
the formalities required in pleading at common law or in equity are 
not demanded, if the respondent wished to avail himself of any par- 
ticular matter of défense he should présent it with proper averments 
in his answer or plea, and should set out clearly and explicitly the 
facts relied on; and proofs should correspond substantially with the 
allégations, so as to prevent surprise. The pleadings hère made but 
one issue, and that was the amount to be awarded. If respondents 
desired to set up another défense, it should hâve been made either by 
amendment to the answer or by proper plea. Certainly the libelants 
were entitled to some notice that a mew défense was to be set up. 
In effect, the steamship company has attempted to make itself a party 
in the place of its légal agent, who, under the admiralty practice, was 
defending in its name, and has set up a new and altogether différent 
défense. This cannot be doue ex parte. The questions put to the 
witness are in flagrant violation of the rule which forbids leading 
questions. The story of the alleged offer of a gratuity is simply the 
story told by the counsel examining the witness, which receives his 
verbal assent. There is nothing to indicate that the witness was hos- 
tile or unwilling to testify, and none of those circumstances which 
frequently justify courts in allowing leading questions. Inasmuch, 
however, as the déposition was admitted under the circumstances 
above detailed, and the testimony of libelants has been taken, I hâve 
given to the testimony as to the alleged offer of gratuity such weight 
as it would be entitled to if free from the objections stated, and my 
conclusion is that it is insufflcient to sustain the contention that the 
salvage has been f orfeited by such alleged offer of gratuity. Roberts 
and Albury, who were examined before me, deny positively making 
any such offer. Their licenses from the district court of Florida are 
officiai certiflcates of good character. "In cases of misconduct set 
up, there must be a spécial allégation of facts, with due certainty of 
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time, place, and circumstanee." : Ben. A(3m. § 486. In this interven- 
tion there is no allégation of the time or place of the offer of gratuity. 
Proper certainty and précision in a matter of this kind are of im- 
portance, because the party cannot regularly prove that which is not 
properly alleged. Nor does the testimony supply the deficiency. The 
amount offered is not stated. Everything relating thereto is vague 
and indeflnite. The master states that it did not occur to him until 
some time afterwards that this offer was intended as a bribe. If 
there was any conversation tending that way, there is nothing in the 
record wMch shows that it had any effect, for there was nothing in 
the conduct of the master which showed any leaning towards the 
salvors. 

It remains, therefore, to détermine the amount of salvage which 
should be awarded. Among the ingrédients of the salvage service 
are: First, the degree of danger to human life and to property, and 
the value of the property saved. It is not pretended that there was 
any dahger to human life. The value of the steamsh'p, as proved, is 
that the ship was built in 1894 at a cost of |130,000. The experts 
who hâve testiâed to her value flx it at about |100,000. The value of 
the cargo as shown by the manifest was about |67,000, and the freight 
about 113,000. A small part — the least valuable — of her cargo was 
jettisoned. The sum of |200,000 to |225,000 would be an approxi- 
mate estimate of the value of the ship and cargo. As to the danger 
to the property, the testimony shows that the ship ran aground upon 
a coral reef about 90 miles from Key West, upon a lonely and deso- 
late coast, at a time of the year when storms might naturally be 
expected; but during the time that she was aground there was but 
a slight wind, and an examination of the ship's bottom made by a 
diver after her arrivai in Charleston showed that she was not injured. 
After she was floated and had been hauled into deep water on the 
aftemoon of September 14th, there was not sufflcient wind to enable 
the small boats upon which the cargo had been placed to go alongside 
in order to reload, but on the next day there was some wind and a 
rough èea. The extrême velocity of the wind during the 15th was 23 
miles an hour, and the reloading required some care and was attend- 
ed with some little risk. Second, as regards the salvors. The in- 
grédients to be considered are the danger to human life, the danger 
to the property employed in the salvage service, and the value of 
such property, and the time, labor, and skill employed in the service. 
The testimony shows that 18 or 19 wrecking sloops and schooners 
assembled at the scène of the wreck. A f ew of them did not arrive 
until the steamship was hauled off, but 15 were used as lighters, upon 
which the cargo was placed. There were also some small boats, not 
licensed, which belonged to the man engaged in the service. Theto. 
were 120 or 130 men gathered about the scène of the wreck, who un- 
loaded the cargo that was placed in their boats. They also carried 
out the heavy anchor about 90 fathoms from the ship, upon which 
the ship heaved with her own engines, and thus the steamship got 
afloat. The service was unattended with any risk to human life, and 
the risk to the property engaged was that which might hâve followed 
if a storm had arisen while thèse boats were laden with so much of 



THE ALEXANDRA. 909 

the cargo as was lightered, about 90 miles from a port. Thèse 
licensed sloops and schooners belonged to the men who live upon the 
Keys along the Florida coast. The men, as a rule, are farmers and 
fishermen, and their vessels are used in their business of âshing and 
in carrying freight along and about the Keys and Key West and 
Miami. The character of the coast is such that it is impracticable 
to bave a large and expensive plant for wrecking purposes, such as is 
found at the commercial centers, and expérience bas shown that a 
light and inexpensive class of vessels, scattered along the entire 
lengtb of coast for nearly 200 miles, is the best means for the protec- 
tion of commerce. The district court of that district theref ore bas en- 
couraged the keeping of this class of vessels, and grants licenses to 
thèse wreekers. There is not a suiHcient amount of wrecking busi- 
ness to enable them to live entirely from such employment, and they 
are compelled to use their boats for other purposes. To entitle them 
to a license, they are required to provide themselves with certain ap- 
pliances used in the verecking business, such as additional ropes, 
tackle, and anchors. When a ship is found to be agroand, the 
wrecker who lives nearest to the scène and first discovers it approach- 
es and takes charge, and he generally sends for others, and is known 
as the "master wrecker." The rules of the court require the licensed 
wreekers to report to the scène of the disaster, and they agrée among 
themselves as to the distribution of such award as is made. It is 
impossible to flx with exactness the value of the vessels that were 
engaged in this service. One of the witnesses bas estimated the value 
of thèse licensed wrecking sloops and schooners at about |27,000, 
which does not include the value of their wrecking apparatus. This, 
probably, is a fuU estimate of their value. The case did not call for 
the exercise of any great degree of skill. The unloading of the cargo 
and the reloading of it was a laborious service under a September 
sun. The wreekers assembled on the morning of the 13th, took out 
the anchors and unloaded the cargo during the day, and that night 
upon the high tide the ship came off the reef, using her own power in 
heaving. 

The libel states "that at midnight on said 13th day of September, 
Anno Domini 1899, the said steamship was floated, but, owing to the 
heavy swell and strong carrent, she again went ashore." The an- 
swer charges "that by the unskillfulness and négligence of the libel- 
ants she was allowed to get ashore again." There bas been a good 
deal of testimony as to the causes of the second grounding. Some of 
the libelants' witnesses say that it was owing to the fault of the 
master of the steamship in taking up an anchor which the master 
wrecker told him to leave down. It is the duty of the master 
wrecker to make a careful survey and soundings of the neighborhood 
where the wreck lies, and to devise the best means to save the prop- 
erty speedily. By rule 14 of the wrecking rules it is made the duty 
of the master of the wrecked vessel to remain by the wreck and 
superintend the opération of the salvors, in connection with the 
master wrecker. There was undoubtedly fault somewhere in allow- 
ing the vessel to get aground the second time. If it was entirely 
clear that this was the fault of the master wrecker, the award should 
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be reduced. I cannot say that the f ault was entirely due to Mm, but 
it is twrt clear that he waa entirejy free from fault. He says that he 
toid the ttaster not to take up the anchor. If he had made a careful 
survey of the bottom, and had pointed out the danger which would 
follow, it is scarcely conceivable that the master would hâve disre- 
garded his adviee. While I cannot say that he should be condemned, 
I must conclude that he did not exercise that high degree of skill or 
show that décision of character which entitles him to spécial com- 
mendatiëû and reward. It was tMs second grounding which made 
necessary the services of the steamtug Dauntless, that came up the 
next mopfliDg. Upon the arrivai of the Dauntless on the morning of 
September 14th the Alexandra was aground, The master of the 
Dauntless made some arrangement with Eoberts, the master wrecker, 
to assist iû the salvage service; and, after making the necessary ar- 
rangements for carrying out the ship's anchors, she puUed upon her 
and floated her at high tide on the aftemoon of September 14th. 
The Dauntless is a steamtug of conisiderable power, and she was on 
her way from Havana to her home port when she espied the Alexan- 
dra, early on the morning of September 14th. The time actually en- 
gaged in the service of pulling was from about 11 in the morning to 
2:10 p. m.; and the Alexandra waS haulëd out into deep water, and 
the Dauntless proceeded on her voyage. The value of the Dauntless 
is about $35,000. The service performed was meritorious. It was 
perf onned with the proper skill and dispatch, and was attended with 
no particular risk; the only risk ov danger to the Dauntless being 
that, in the event of a hawser breaMng, she might hâve gone aground 
upon some of the reefs. The botfom at that point is of coral forma- 
tion, and ca^e and skill were necessary to avoid going aground 
while engaged in the service. During the time when the service was 
performed the winds were light, and the weather fair. 

The amount to be awarded for salvage service is always a question 
of delicacy and difflculty. Full and fair compensation for the work 
and labor actually done, and for skill and diligence, is always al- 
lowed, and considération must be had of the dangers and difSculties 
of the service. This much the salvors are entitled to as of right, 
and to this amount should be added so much as, in the discrétion of 
the court, is reasonable and proper, in the interests of commerce, to 
encourage others to like exertions to save life and property in péril. 
In View of the dangerous character of the south coast of Florida, 
and of the want of any extensive or expensive appliances for the aid 
of vessels in distress, the district court grants its license to certain 
people living on the Keys along the coast, and requires that they pro- 
vide themselves with certain equipment and conform to certain régu- 
lations. This equipment is often inadéquate to ail the service de- 
manded, but, such as it is, it is frequently the only means of relief 
immediately avàilable; there being nô large seaports near, nor means 
of télégraphie communication. Under thèse circumstances, the high- 
est degree of skill and the best équipaient are not to be expected. 
Promptness in repairing to the scène of péril, readiness to assist, and 
the faithful doing of ail that limited powers enable to accomplish. 
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entitle such licensed wreckers to libéral compensation, which. should 
be increased if there are circumstances of unusual danger, calling 
for heroic action or imposing uncommon bardship. This compensa- 
tion is not to be diminished by reason of the fact that the persons 
engaged in the business eke ont a precarious liring by using their 
vessels for otber services, as is shown by tlie testimony in this case. 
Scattered among the Keys that fringe the desolate and inhospitable 
coast whose reefs of jagged rock lie open to the infinité march of the 
Atlantic, and beckon to almost sure destruction when its black 
waves, lashed to rage, smite upon them, thèse men are the only hope of 
succor to the unhappy mariner. When one considers the greatness 
of the enemy that they must do battle with, the living fury of the 
waters, the unwearying and implacable enmity of the océan, and the 
frail craft in which they breast its storms, and the death that lurks 
in the deep sea, there comes a feeling that the measure by which com- 
pensation pro opère et labore is commonly meted is iniinitely inadé- 
quate. Yet nothing seems to be better settled in the law of salvage 
than that courts, in making their awards, shall be governed by the 
conditions actually prevailing at the time when the service was ren.- 
dered; thàt merely apprehended or possible dangers are spéculative 
and apt to be misleading. Governed by this mie, I cannot say that 
the testimony discloses any actual or immédiate péril either to the 
salvors or to the salved. The court is asked to award a lump sum, to 
be divided as they may agrée between the licensed wreckers and the 
owners and crew of the tug Dauntless. The service of the latter, 
meritorious and efficient as it was, is of the simplest known in the 
law of salvage. On her course from Havana to her home port, a 
happy chance brought her to the spot at the time of need. A few 
hours of work, to which she was well adapted, imposing no unusual 
strain, and accompanied by no uncommon péril, and it was done. 
Her work was made necessary by the second grounding, and as her 
share of the salvage will diminish the amounts received by the 
other salvors, they will suffer to that extent, whether the second 
grounding was due to their fault, as contended by the claimants, or 
to accident, as propounded in the libel, for the salvage service must 
be regarded as a whole. It would serve no good purpose to refer to 
the numerous cases cited by counsel. The books are full of them, 
and they hâve ail received careful considération; but, as each case 
must be determined by the facts peculiar to it, they furnish no guide 
to any infallible conclusion. The latest case on the Florida Eeefs 
(decided in 1896) is The Alamo, 21 0. G. A. 451, 75 Fed. 602, in which 
the careful and well-considered opinion of Judge Locke, of the dis- 
trict court of Florida, sets forth the peculiar dangers and conditions 
that prevail in that région. His judgment, affirmed by the circuit 
court of appeals, seems to furnish the best, as it is the latest, rule 
by which cases arising in that quarter should be determined. The 
Alamo went aground on one of the coral reefs, about 15 miles from 
Key West, at a speed of about 12 miles an hour, upon the highest 
crest of an outside reef , in such manner that she had to be pulled off 
inside the reef, and not into the open sea. Licensed wreckers and one 
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ètëattttOg'^Fent to her assistance ànfl wot'ked on' ter from the after- 
nooi Of f aiiilary 32d to tîie mornîflg' 6f Jia.nuary 24th, and lightened 
her of 300 tons of càrgO; During'tlié time that she was aground the 
highest ydbeity of the wind #as 18 miles an hour, which increased 
^ithin tWO dâys to 43 miles ari hOuï. Owing to the high wind and 
heavy sea, the workèî lightering the cargo was dangerous, some of 
the vessels being injured; and the cotîrt comments on "the remark- 
able skill and daring of'the salvotfe." The agreed value of the prop- 
erty salved' was |515,00d, and the amotint of salrage awarded below 
was 115,000, which thé contt of àppeals says was not so extravagant 
as to shockits conscience, but prObably more than it might hâve al- 
lowed. M ail essentialsj thls case wôuld seem to justify a much high- 
er aWard than that now tô be detennihed. The property salved was 
twice as vaîuable. Thé difflculties and dangers àttending the salving 
were more than twice as great. Tkè number of vessels and men en- 
gaged on the Alamo is not stated in the opinion, though it appears 
that the ship was lighterèQ of "seveh' loads of cargo, abont 300 tons, 
measurementi" In this case there were about 15 loads, of about 130 
tons; the cargo of the Aiaïno ligiiterèd being of sugar, potatoes, oil, 
iron, whisky, liquors, corfeë, and ricè; that of the Alexandra being 
cotton and; eOttou'Seed méal. The Alamo was 15 miles from Key 
West; the Alexandra,' 90 miles. But the court says on this point 
that, "as fâr ias being in à condition Of safety or danger, she might 
as well hâve been on Frenéh^ Gonch^ or Pickle reef"; that the "point 
lipon which the ship rested was as fully éxposed as it might hâve 
been a hundred miles distant, and thé means of assistance at Key 
West weréekhausted wheh the salvors who came to her aid offered 
themselveëi" In the Alamo ail of the cargo was savéd. In the 
Alexandra à part was lost,— not, however, through any fault of the 
salvors; I am of opinion that the amount offered in settlement was 
a fuU and lîbëral sum, and, if the money had been paid into court, 
ÉO costs wonld hâve been âllowed. 

The claimants ask that Costs be 'not allowed, because of the ex- 
orbitant bond detoanded f br the release of the ship. It appears that 
libeiants demandéid a bond for $40,000, but the clerk, in the* absence 
of the judge, verj^ properly flxed the amount of the bond at |20,000, 
which was giveâ; and it dèes not appear that the claimants hâve suf- 
fered loss from 'thé demand of what, under the circumstances, was an 
exorbitaint reqMrementi A decréé wîll be entered in favor of the 
libérants for $115500 and costs. 
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ANDEESON y. MUNSON. 
(District Court, S. D. New York. November 16, 1900.) 

1. BhIPPING— CONSTRDCTION OP TiMB CHAKTER— OvBRRUNNING TiME. 

Whether a clause in a time charter, "hire to continue from the time 
speelfled for terminatlng the charter until her delivery to owner," author- 
Izes the charterer to dispatch the vessel on a voyage whieh, owing to the 
short time remainlng, it Is known eannot be completed until after the 
expiration of the charter, or -whether it provides only for an unexpected 
détention beyond the charter period, sinee either construction is consistent 
vfith ita language, Is a question which may properly be determined by évi- 
dence of the custom and usage under such charters. 

SS. Samb. 

A time charter, wlth extensions covering a year, contained a provision, 
"hlre to continue from the time specified for terminating the charter until 
her delivery to owner." The charter specified voyages from ports in the 
TJnited States to Cuban, Mexiean, or South American ports, and the vessel 
In fact made four voyages to Mexico and two to Cuba during the year, 
and completed discharging from the last voyage 13 days before the expira- 
tion of the charter period. Her hire amounted to about $150 per day. 
Eeld, that under a reasonable construction of such clause, in view of the 
practlce and usage of the port of New York, as shown by the testimony, 
the charterer was entitled to dispatch the vessel on another voyage, al- 
though It could not be completed before the expiration of the charter 
period, but that, the only purpose of the custom, being to enable him to 
obtaln the bénéficiai use of the vessel during the remaining time for which 
he was bound to pay the hire, he could not reasonably require her to make 
a voyage to Mexico which would require 8 or 9 weeks, but could send her 
on another voyage to Cuba, which was the shortest contemplated by the 
charter, and was requlred to pay at the charter rate imtil her return and 
delivery to the owner. 

In Admiralty. Libel and cross libel to détermine rights under a 
charter. 

Convers & Kirlin, for owner. 
Wheeler & Cortls, for charterer. 

BEOWN, District Judge. The above libels hâve been flled in con- 
séquence of a dispute between the owner and the charterer of the 
British steamship Jacob Bright of 2,718 tons gross, as to their re- 
spective rights and obligations in regard to the despatch of the ves- 
sel on a new voyage a short time before the close of a time charter. 

The charter was dated March 14, 1898, chartering the steamer to 
Mr. Munson — 

"For the term of six calendar months from the day of delivery * • • to be 
employed as the charterers or their agents shall direct in lawful trades be- 
tween safe port ana/or ports In British North America, between May Ist and 
September Ist, and/or United States of America, and/or West Indies, and/or 
Central America, and/or Oarlbbean Sea, and/or Gulf of Mexico, and/or South 
America (not south of River Platte), and/or Europe, * * • at the rate of 
£925 per month, wlth an option of eontinulng the charter for a further period 
of three months, and/or three months more upon giving 15 days notice préviens 
to expiration of first named term, with libêrty of subletting if required." 

The charterer used both options on due notice, and the vessel hav- 
ing been delivered under the charter on June 7, 1898, the full term 
104 F.-58 
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of 12 months expired on June 7, 1899, at the same hour of her de- 
livery. The vessel was not iû' fact redelivered to the owner until 
July 26th. Freights in the meantime had considerahljy advanced, 
and the flrst lîbel was flled to récover the balance of charter hire 
remaining unpaid for the Charter period, and also for additional 
compensation at the market r?ité of freights from and àfter June 7, 
1899, to July 26th. 
The provision of the charter as respects the hire was as follows: 
"(3) That the charterers shall pky f6r the use and hire of the sald vessel 
at tibe rate of £925 Br. Stlg. per calèiidar month eommencihg on and from the 
day of her delivery and at and after the same rates for any part of a month; 
hire to continue from the time speclfled for terminating the charter nntil her 
delivery to owner (unless lest) at a port In the United States north of Hat- 
teras." • 

On May 25, 1899, the vessel Was in New York, having on that day 
completed her discharge on a prior voyage, and the charterer there- 
upon ordered her to Philadelphia to load a cargo for Tampico, Mex 
ico. The time ordinarily occupied for such a voyage and return was 
about 60 days, which would oyèrrun the termination of the charter 
by 47 days. The master, considering that the charterer had no right 
to the use of the steamer beyond the termination of the charter 
period, offered to proceed to Philadelphia as ordered, but ref used to 
loajà a cargo for Tampico; the charterer insisted upon obédience to 
orâers, and the vessel thereupon proceeded to Philadelphia, and ar- 
rived there on May 26th, when the master repeated his refusai to 
load for Tampico. After considérable negotiation, occupying fom- 
days, the master agreed nhder protest to load for Cuba, proceeded 
thither, and returned with cargo after many delays, and the ship 
was redelivered tothe owner on July 26th, as above stated. The 
charterer in the meantime procured another vessel to carry the cargo 
to Tampico, which he had designed for the Jacob Bright, but was 
obliged to pay for the hire of the substituted vessel the sum of 
12,141.11 in excess of the charter rates of the Jacob Bright for the 
same period. In the cross libel, the charterer claims to recover this 
amount of the owner of the Jacob Bright, as well as a déduction of 
four days' hire for time lost during the dispute in Philadelphia, and 
also for further alleged unjustîflable delays of the vessel in Cuba. 

1. The charter is obviously pnrely a time charter. The charterer 
would hâve no légal right to make use of the vessel a day beyond 
the expiration of the charter term, and he would be bound to pay for 
any such actual use the market rates after the lapse of the charter 
term, were it not for the foUowing clause in paragraph 3: "Hire 
to contiûue from tlie time specifled for terminating tixe charter until 
her delivery to ôwner." Tîie, irJghts of the parties must dépend I 
think upon the construction anÔ effect to be given to that clause. 

Althoughthis form of time charter with the same additional clause 
has been in use to a considérable èxtent for at least 20 or 30 years 
(see ScrUtton, Charter Partiéé)i'np direct adjudication as to the char- 
terer's right to déspatch the vessel near the close of the term has 
been found, save the implication in Gray v. Christie, 5 Times L. R. 577. 
Other fobns of charter party avoid the difflculty hère encountered, 
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eitlier by some express provision for a continuation of tlie clmrter 
until a return of the ship in case she shall be on a voyage at the end 
of the charter period, as in McGilvery v. Capen, 73 Mass. 525; or 
by providing "for as many voyages as the ship can enter upon" dur- 
ing the specifled period, as in Tully v. Howling, 2 Q. B. Div. 182. In 
such cases it is clear that a vessel may enter upon a voyage up even 
to the last day of the charter period, and thereby obtain a virtual 
extension of the charter, paying for such extension either the charter 
rates or the market rates, as the charter itself shall provide. Where 
no such provision is made and there is no such clause as the one 
above cited, and the charter provides only for as many voyages as 
can be made within the specifled period, the charterer takes ail the 
risks, and may lose a considérable part of the charter period, if near 
the cIos« of the charter another voyage cannot be completed within 
the specifled term, as bas recently been held in the case of The Mary 
Adélaïde Eandall (D. C.) 93 Fed. 222, affirmed in 39 C. C. A. 335, 
98 Fed. 893. 

The uncertainties of navigation, however, are so great that in ail 
time charters contemplating several voyages, it is aimost certain 
that the voyages cannot be so arranged as to precisely flll up the 
charter period without running over the time limit. An additional 
uncertainty, which may upset the charterer 's best calculations, arises 
from the liability of the vessel to be laid up more or less for repairs 
during the charter period, as actually happened in this case. The 
charterer on the other hand is bound to pay in full to the last day 
of the charter period whether he uses the vessel or not, provided 
she is in condition to sail. In vessels of considérable value, there- 
fore, like the présent, where the charter rate is some |150 per day, 
the charge for unused days, where a considérable number remain, 
would become very burdensome. If, for instance, the voyages con- 
templated occupied from 30 to 60 days each, and at the close of the 
last voyage only 20 days remained of the charter period, there would 
be a loss to the charterer of |3,000 for the unemployed days in case 
he could not send the vessel out on another voyage; and with a 
larger number of days remaining, the loss would be projwrtionately 
greater. It is évident that commercial business by means of char- 
tered vessels could not be carried on under such liabilities to cer- 
tain loss; and considering that charters like this bave been to a 
large estent long in use, there must of necessity hâve existed some 
ways of settlement by which such losses are avoided. 

The charterer in the présent libels contends that the clause "hire 
to continue," etc., was designed to provide against this liability and 
has been so customarily interpreted and applied; that by the charter 
he has the undisputed right to the beneflcial use of the vessel until 
the expiration of the charter period, and that the intention of this 
additional clause was to authorize the charterer, up to the expira- 
tion of that period, to despatch the vessel upon a voyage in order 
that he might bave the full beneflcial use of the vessel during the 
whole charter term, and pay for any excess of time occupied in finish- 
ing that voyage at the rate provided in this clause. 
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The owner on the other haûd contends that the object of this clause 
was to proTide only for an involuntary and unexpected détention 6î 
the vëssel beyond the eharter period, and that this clause gives no 
right to the charterer to despatch thë vessel on a voyage which he 
knows cannot be completed within the charter term. Steamship Go. 
Munson (D. G.) 95 Ted. 690, afflrmed in 41 G. 0. A. 156, 100 Fed. 
1005. On the side of the owner, it is urged that it is important for 
him to know when the charter will expire in order that he may 
make other engagements for his vessel; that in case of any rise in 
freights he may at once obtain the beneflt of thé advance, and flnally 
that the charterer's construction amounts to a material extension of 
the limits, at the mère option of the charterer. But it is évident 
that the clause in question does contemplate the détention of the ves- 
sel beyond the charter period, since its provision is express that 
"the hire shall continue from the time specified for terminating the 
charter until her delivery," etc. As respects the beneflt to the owner 
from any rise in the market rate of freights, the provision that the 
"hire" — that is, the same rate of hire— "shall continue" opérâtes 
equaUy as between the charterer and the owner. When such char- 
ters are made neither party knows whether at the close of the char- 
ter period, freights will be higher or lower. Had the clause read 
"hire to be at the market rates after the time specified for termi- 
nating the charter until her delivery," one or the other would hâve 
obtained the beneflt of any change in the market rates. But that 
would not hâve shed any light upon the proper construction of the 
clause itself , as respects the right of a charterer tO despatch the 
vessel on a voyage which would necessarily extend beyond the char- 
ter period; so that the provision as to rates has no bearing upon 
the construction of thé clause in question. The provision that the 
same rate of hire shall continue, should be regarded, therefore, as 
a method adopted by the parties of avoiding any dispute as to mar- 
ket rates for any excess over the charter period during which the 
ship might be rightfully employed by the charterer. As respects any 
new charter of the vessel by the owner, I do not perceive that the 
difiSculties in that regard are materially increased -beyond those Which 
commonly exist in the chartering of vessels, since many if not most 
charters are made while vessels are still engagea upon an unflnished 
voyage to take effect after arrivai. The loss likely to be sustained 
by the owner from the continuation of the employment of the vessel 
by the charterer until the close of a voyage commenced during the 
charter period, through any rise in the market rate of freights is 
small compàred with the loss which in the great majority of cases 
would certainly be incurred by the charterer, if he had no légal right 
to despatch the vessel upon a voyage which couid not be completed 
within the charter term. 

From the above view of the practical situation of the two par- 
ties, and the fact that neither construction of this clause is incon- 
sistent with its language, I think that évidence of the practice, cus- 
tom or usage as to the employment of vessels under clauses like this 
is compétent, and may be resorted to in order to ascertain the pre- 
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sumed intention of this clause. 1 Greenl. Ev. § 292; Steamsliip Co. 
V. Munson (D. C.) 95 Fed. 690; Insurance Co. v. Sherwood, 14 How. 
351, 361, 14 L. Ed. 452; Marx v. Steamship Co. (D. C.) 22 Fed. 680, 
684, and cases there cited; Hostetter v, Park, 137 U. S. 30, 40, 11 
Sup. et. 1, 34 L. Ed. 568. 

The évidence of the experts examined, though lacking in précision 
as to the number of remaining days necessary to authorize an addi- 
tional voyage, or the précise voyage which might be entered upon, 
is entirely uniform in stating that the charterer may despatch the 
vessel upon some of the voyages mentioned in the charter where 
any considérable period remains of the charter term, although the 
voyage cannot be completed within the term. Thèse experts were 
ail introduced by the charterer; none were called in behalf of the 
ovpner, not even the local agents of the vessel, who are presumably 
well acquainted with the ordinary practice under charters of this 
form. 

Without commenting ux)on the détails of the différent witnesses 
as respects the custom and practice alleged, but giving full effect 
to the rule that every custom must be reasonable, I ând that where 
there is an unexpired term of about 12 or 13 days which would 
involve the charterer in a loss of some $2,000, if the vessel could not 
be employed by him during that time, that the practice of despatch- 
ing the vessel upon some of the voyages authorized by the charter 
is reasonable and is in accord with the established usage of this port 
and should be allowed. On the other hand, considering that the 
only justifiable object of any such extension of the time limits of 
the charter is to enable the charterer to secure the bénéficiai use of 
the vessel for the whole charter period, I flnd that the only addi- 
tional voyage that can be required of the vessel without the owner's 
consent, is the shortest of the voyages that are commercially prac- 
ticable under the charter, or of those in which the vessel has in fact 
been employed, and for which she was presumptively engaged; and 
that any custom to despatch the vessel on a longer voyage is unrea- 
sonable and invalid, because unnecessary for the objects of the clause 
in question as respects the charterer, and an unnecessary extension 
of the time limits of the charter to the owner's préjudice. 

In the présent case, the steamer being a foreign vessel, could make 
no voyages between American ports. She had previously made six 
voyages, two to Cuba and four to Mexico. A voyage to Cuba and 
return with cargo, would occupy from three to six weeks; to Mexico 
from eight to nine weeks. To require the vessel to proceed upon the 
longer of thèse trips, overrunning the charter period from six to 
seven weeks, was an unreasonable demand and unjustifiable and 
ought not to be sustained. The voyage to Cuba, which was flnally 
made, was the shortest of the voyages previously made and the short- 
est of those contemplated by the charter. Upon the évidence it was, 
therefore, one which could be reasonably and justifiably required. 

I sustain, therefore, the captain's refusai to load for Tampico, and 
disallow the charterer's claim for extra hire in the employment of 
another vessel for that port. The loss of four days at IPhiladelphia 
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was owing to thé clïarterer's insistence upon the Tampico voyage; 
there is no indication of delay by the captain to load for Cuba wlien 
that voyage was proposed to him, and the déduction of those four 
days' hite cîmnot, therefore, be allowed to the charterer. Nor do I 
flnd STifficient évidence of delay at Cardenas by any fault of the mas- 
ter, and that déduction is, therefore, disallowed. The captain's pro- 
test on sailing for Cuba is also overruled, and the recovery of hire 
for the overrunning days must be computed at charter rates. 

The cross libel is therefore dismissed, and a decree may be en- 
tered for the libelant in the original libel for the balance of the char- 
ter hire only up to the day of delivery, with' costs. 
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(District Court, W. D. New York. October 8, 1900.) 

No. 8,664, 

1. ADMiRAiiTT — Construction and Eppkct of Stipulation for Release of 

Vbssbi,— -Clatmb of Intervbnebs. 

A bond or stipulation glven for the releasQ of a vessel libeled In a suit 
for collision, brought jolntly by the owner of the vessel sunk and the 
owner and bailee of her cargo, which rang to the llbelants jointly and 
severally and to their and each of their successors and assigns, and is 
condltloned that the elalmant of the vessel shall abide and answer the 
decree of the court in the cause, Is not a mère personal securlty given to 
the libelànts Indivldually, but stands as well for the payment of any sums 
■which may be decreed In favor of cargo Insurers who hâve pald the loss 
thereon, and hâve intervened In the cause by leave of court clalming to be 
subrogated to the rights of one of the llbelants who sued In behalf of ail 
the cargo owners. 

2. Collision— CH|ARtbrer as Owner for Voyage— Effect of Vessel's Fault. 

The charterer of a vessel for the season for a flsed sum, who pays ail 
the expenses, and has tull control, management, and charge of her naviga- 
tion, becomes the owner for the voyages made during the term of the char- 
ter; and where the vessel, during such a voyage, has been sunk, with her 
cargo, in a collision for which the two vessels hâve been held equally In 
fault, he is affected by her oontrlbutory fault, and is entltled to recover 
against the other vessel but one-half the loss sustalned by him as a cargo 
owner. 

8, Samb— Intervention bv Insuher— Rights bt Subrogation. 

An Insurer of a portion of the cargo of a vessel sunk In collision, who 
has pald the loss and Intervened In a svilt to recover damages for the col- 
lision broi^ht by the owners of the vessel and cargo, seeklng to hold the 
respondent vessel solely liable for bis loss, Is subrogated only to the rights 
of hls Insured; and where the Insured, as charterer and owner for the 
voyage, Is affected by the contributory fault of the vessel, and entltled to 
recover from the respondent vessel but one-half his cargo loss, the insurer 
Is likewlse restrlcted In hls recovery; but an Insurer of a portion of the 
cargo owned by an Innocent shlpper, âlthough his loss was sued for by 
the charterer as bailee, Is not so affected, and, the Insured In such case 
having the rlght at his élection to hold elther vessel liable for his entire 
loss, the Intervener succeeds to the same rlght. 

4 Admiraltt — Rbcoupment from Damages for Collision — Necessitt of 
Cross Libkl. 

In a suit for collision, brought by the owner of one of the vessels, which 
was sunk, and the owners of her cargo, against the other vessel, In which 
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the two vessels were held equally in fault, and the recovery of the libelant 
vessel owner restrlcted to one-half hls loss, fcut full recovery was decreed 
against the respondent vessel for the losses sustained by Innocent cargo 
owners, where ail the parties In interest were before the court, and par- 
ticipated In ail the controversies arlsing In the suit, the failure of the 
libeled vessel to file a cross libel, and hâve process thereon issued and 
served as permitted by admiralty rule 59, will not preelude it from recoup- 
ing from the amount awarded against it in favor of the other vessel one- 
half the loss of the innocent cargo owners, whieh it is required to pay In 
full. 

On Motion for Decree and Exceptions to Cîommissioner's Report. 

Harvey D. Gonlder, for libelants. 
William B. Cady, for interveners. 
G. E. Kremer, P. H. Canfleld, and Harvey L. Brown, for respond- 

ents. 

HAZEL, District Judge. This is a cause of collision between the 
steamer Grand Traverse, owned by the Lackawanna Transportation 
Company, and the steamer Livingstone, owned by the Michigan Navi- 
gation Company. Both steamers were found in equal fault, and an 
interlocutory decree was rendered on January 3, 1899, that the loss 
and damage accruing to the steamers Livingstone and Grand Trav- 
erse, respectively, be apportioned between them in equal moieties. 
The Livingstone, 87 Fed. 769. The libel was flled by the Lackawanna 
Transportation Company, owner of the Grand Traverse, and by the 
Delaware, Lackawanna & Western Eailroad Company as owner of 
679 gross tons of nut coal and as bailee in divers other merchandise 
shipped upon the said propeller Grand Traverse. The Grand Trav- 
erse was chartered by the Delaware, Lackawanna & Western Eail- 
road Company for the season of navigation on the Great Lakes for 
1896. The libel upon which the suit is based was flled in the joint 
names of the Lackawanna Transportation Company and Delaware, 
Lackawanna & Western Eailroad Company, and a joint right of recov- 
ery is averred therein. The Livingstone was seized under this libel, 
and was bonded by the Pidelity & Deposit Company of Maryland as 
surety. The bond runs to the libelants above named jointly and 
severally in the sum of $75,250, to be paid to the said libelants, their 
and each of their successors or assigns, and conditioned that, if the 
claimant of the Livingstone shall well and truly abide and answer the 
decree of the court in said cause of libel without fraud or other delay, 
then the obligation to be void. The answer of the Livingstone to 
the libel dénies fault on her part, and avers that the collision was 
caused wholly on account of the fault, négligence, and improper 
navigation of the Grand Traverse. The answer also a'ieges that the 
Livingstone suffered damages to the extent of f6,850, which consti- 
tutes an enf orceable lien against the Grand Traverse, and prays that 
the libel in the cause may be dismissed, and that such other and furth- 
er order may be made as will protect the just rights of the respondent. 
After issue was joined, the Indemnity Mutual Marine Assurance 
Company, Limited, of London, England, flled its pétition setting forth 
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that it T?às tte însiirer of 679 gross tônâ of nut coal shipped by thé 
Delaware, IiiCfe:àwa[ima & Western Kaiiroad Company, and consigned 
to said Deiàware, Lackawanna & /^e^tern Eailroad Company; that 
thé insuranee on coal was against ail périls that should corne to the 
damage of said jprôperty; that the coal was totally lost, and was 
abandoned to the petitioner, the Insurance company, and the amount 
insured thereon was paid by the insuranee company to the consignée, 
the Delaware, Lackawanna & Western Eailroad Company, and it 
thereby "became subrogated to the rights of the libelant the Dela- 
ware, lackawanna & Western Kaiiroad Company, as owner of the coal, 
against any vessel or person whomsoever on account of the injury 
and damage resulting to said coal by reason of the collision." The 
petitioner prays that it be aJlowe^ to intervene and prosecute its 
claim against the Livingstone and the sureties upon the bond or 
stipulation flled in the cause, and the court is asked by the pétition 
to "decree that the claimant of the Livingstone and the sureties upon 
its bond pay to your petitioner the loss and damage sustained, with 
interest." An order was accordingly made permitting the petitioner 
to intervene, and in due time thé Livingstone, as required by the 
order, made answer to the pétition, denying, among other things, 
that she Waé in fault for the collision, and denying that the Indem- 
nity Mutukl Marine Assurance Company bas à claim against the 
owner 6f the propeller Livingstone and the surçties on the bond and 
stipulatioil filed in the cause. After the entry of the interlocutory 
decree flhdlng both steamers in fault, the Union Marine Insurance 
Company, ïiimited, of Llverpool, Êngland, also petitioned to be al- 
lowed to intervene as insurers of certain cargo of the steamer Grand 
Traverse, shipped via the Lackawanna Transportation Company, and 
consigné^ to Johannes Bros., of Green Bay, Wis. It allèges that 
said last-mentioned merchandise waS insured in the sum of $813, and 
that said, merchandise was at the time of the collision of the two 
steamers lost and destrôyed; that on payment of the insuranee the 
merchandise Was abandoned to the last-named insuranee company 
by the shippers and consignée, and that by the terms and conditions 
of the poKçy it became subrogated to the rights of said shippers and 
consignée against any vèssel or person whomsoever on account of the 
injury and: damage resulting to said merchandise by reason of said 
coUiMon. To this pétition, the claimants of the Livingstone also 
made answer denying liability. The interlocutory decree, after flnd- 
ing that bôth steamers were at fattlt in bringing about the collision 
between thé said steamer^, respectively, and that the loss and damage 
occurring to said steamers be appdrtioned betWeen them in equal 
moieties, decreed furthei? that the question of the amount of damages 
sustained by said vessels en account of the collision, as well as to the 
cargo of the èteamer Grand Traverse, be referred to a commissioner 
to take ppoof respecting said damage, aïid ascertain and report the 
amount thèrèof, togethei^ with such proofs, to the court; and that 
ail questions aé to the liability of said steamers for the loss and dam- 
age resulting from said collision to the cargo of the steamer Grand 
lïaverse be reserved by the court for f urther considération until the 
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coining in of the report of the commissioner and the entry of the 
final decree in the case. Pursuant to the décrétai order, the com- 
missioner reported to the court that the parties to the cause entered 
into a stipulation authorizmg and directing him, as such commission- 
er, to report the damage to libelants by reason of the loss of the 
Grand Traverse at $37,500, and he does so report accordingly, with 
interest from the date of the collision, October 19, 1896, amounting 
to $45,316.17. As to the claim made by the owners of the Livingstone 
for the loss and damage sustained by that vessel, the commissioner 
f ound from a written admission signed by proctors for libelants and 
for respondent, and from the évidence before him in regard to certain 
disputed items, that the damage sustained by the Livingstone, with 
interest, amounts to $7,815.16. As to the claim made by the inter- 
vening underwriters on cargo of the Grand Traverse, based on the 
stipulation of proctors for libelants and for respondents, he finds the 
damages sustained by them to be as follovFS : The Indemnity Mutual 
Marine Assurance Company, Limited, of London, England, the in- 
surer of the coal, vs'ith interest, |4,284.60; the Union Marine Insur- 
ance Company, Limited, of Liverpool, England, the insurers of mer- 
chandise consigned to Johannes Bros., with interest, |955.41. As to 
the claim for personal effects of the master and crew of the steamer 
Grand Traverse he flnds that their recovery against the Livingstone 
is limited to one-half of the value in each case of personal effects lost, 
amountmg to |402.99, including interest. In each case interest is 
computed from the date of the collision at 6 per cent., except as to 
the claims of the interveners, in whose behalf the computation of 
interest is from the time of payment by the interveners of the cargo 
damages. The claimant of the Livingstone, the Michigan Navigation 
Company, excepts to the report of the commissioner, and the question 
now to be considered arises upon the exceptions to the commissioner's 
report. 

It is insisted : First. That the claims for the cargo should be dis- 
allowed, because the libel upon which the suit is based was flled in 
the joint names of the Lackawanna Transportation Company and 
the Delaware, Lackawanna & Western Eîailroad Company, and, a 
joint right of recovery being averred therein, and no new bond hav- 
ing been flled to answer the interveners' claim, the surety cannot be 
held liable on the bond in the case, as it simply runs to the joint 
libelants; that the bond obligates the surety company to answer to 
any claim which the libelants, to whom the bond was given, may 
establish in this suit, and does not obligate the surety company to 
answer to the claim of any other person or company. Second. If 
the underwriters hâve a right to intervene in the cause, that then 
they are entitled to recover only one-half of the value of the cargo. 
Third. If the respondent the Michigan Navigation Company or its 
surety is liable on account of the cargo loss, it is entitled to recoup 
one-half the amount over whatever may be allowed to libelants as 
owners of the Grand Traverse. I cannot accept the interprétation 
of the office of a bond or stipulation given in admiralty suits insisted 
on by the respondent. The bond runs to the Lackawanna Transporta- 
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tion Company and tke ODelaware, Lackawanna & Western Kailroad 
Company, and to each of their succeesors or assigns. The purpose 
of the bond was to release the livingstone f rom arrest, and the 
condition of the bond is that the claimant of the ship arrested 
shall well and truly abide and answer the decree of the court in 
the cause, without fraud or othet delay. The bond was given 
not only to the libelants in behalf of themselTes, but was given 
to the lÂckawanna Transportation Company, as owner of the Grand 
Traverse, and the Delawaré, Lackawanna & Western Eailroad Com- 
pany, cargo owners, or as trustée or bailee, for the owners of portions 
of the cargo with which the Grand Traverse was laden at the time of 
the collision. The interveners were made parties in interest, so far 
as the cargo is concerned, and became subrogated to the rights and 
remédies of the owners of the cargo or of the trustée or bailee for 
portions of the cargo, and the entire proceeding of the interveners 
was to recover against the bond theretofore given to answer to the 
claim for cargo loss. The respondent made answer to the inter- 
veners, coiitesting the claim for cargo damages and denying that it 
was at fault for the collision. The cause of action did not change. 
The insurance companies simply became parties to the suit, as they 
had a right, under gênerai admiralty rules Nos. 34 and 43; and upon 
payment of the insurance to the owners of the cargo became subro- 
gated to the rights of the owners of the cargo, and were put in place 
of one of the libelants, thereby obtaining ail the rights of the party 
for whom they were subrogated, Th© Monticello, 17 How. 156, 15 
L. Ed. 68; The Potomac, 105 U, S. 634, 26 L. Ed. 1194; The Liberty 
No. 4 (D. C.) 7 Ped. 230. The parties who really sustained the cargo 
loss were substituted in place of the owner of the coal and bailee for 
other portions of the cargo. The liability of the surety was not in- 
creased or diminished, and subrogation to the rights of cargo owners 
will not affect the stipulation as against the sureties. The sureties 
are bound to well and truly abide and answer to the decree of the 
court without fraud or delay. The Beaconsfleld, 158 U. S. 303, 15 
Sup. Ot. 860, 39 L. Ed. 993; The Nied Elwin, 1 Dod. 50. In the Nied 
Elwin, supra, the court said: 

"I cannot eûtirely accefle to the position wliich has been laid down In behalf 
of the claimant that thèse bonds are mère Personal Beearlty given to the indl- 
vldnal captor, because I thlnk they are given to the court as aecurities to abide 
the adjudication of ail facts at the time Impending beforé It. The court Is not 
in the habit of conslderlng the effect of bonds precisely In the same limlted 
way as they are vlewed by the Courts of common law. • * * In this place 
they are subject to more enlarged considérations. They are bere regarded as 
pledges or substitutes for the thlng Itself In ail pointa falrly In the adjudica- 
tion before the court." 

The cases of The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 
943, and The T. W. Snook (D. C.) 51 Ped. 244, are not at variance 
with this ruling. In the case flrst cited it was attempted to enlarge 
the liability of the stipulators by the inclusion of claims other than 
the ones which the stipulators agreed to pay. The court said: 

"The stipulators may be so well satisfled that the claimant has a défense to 
the original llbd as to be wilUng to take upon themselves the contingency of 
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a doc-rec requiring its payment, biit they may neither know nor be able to 
conjecture what otber demands may be made agalnst the property." 

Nor is the case of The T. W. Snook, supra, applicable to the facts 
of this case. Hère the stipulators had notice of the interveners' 
claims, and the respondents disputed their right of recovery. After- 
wards, by stipulation entered into by proctors for ail parties, it was 
agreed that the interveners were insurers upon certain cargo lost 
upon the propeller Grand Traverse on account of the collision which 
occurred between the two steamers, and that portions of said lost 
cai'go were the property of certain shippers, whose interests were cov- 
ered and protected under certain policies of marine insurance under- 
written by the intervening companies. The amount of money which 
the underwriters paid to the owners of the cargo was also stipulated 
by proctors for respondents and for libelants, and référence was had 
in said stipulation to marine receipts, bills of lading, and proofs of 
loss, showing the interest of the interveners. Obviously, the re- 
spondents must now be precluded or estopped f rom asserting that the 
sureties are not liable to the interveners on the bond. The Delaware, 
Lackawanna & Western Eailroad Company was the owner of a por- 
tion of the cargo, and also represented innocent parties. It is well 
settled (The New York, 175 U. S. 209, 20 Sup. Ct. 75, 44 L. Ed. 135; 
The Atlas, 93 U. S. 302, 23 L. Ed. 863) that "a plaintiff who bas suf- 
fered a loss by the négligence of two parties was at liberty, both at 
common law and in admiralty, to sue both wrongdoers or either one 
of them, at his élection." Àiid the court in The New York, supra, 
reaffirming the principle laid down in The Atlas, said: 

"It is equally clear that, if he [the plaintifif] dld not contribute to the dis- 
aster, he Is enùtled to judgment in either case for the full amount of his loss. 
He may proceed against ail the wrongdoers jointly, or he may sue them ail, or 
any one of them separately. * * * Co-wrongdoers, not parties to the 
suit, cannot be decreed to pay any portion of the damage adjudged to the 
libelant; nor is It a question In this cause whether the party served may hâve 
process to compel the other wrongdoers to appear and respond to the alleged 
wrongful act." 

In this case the interveners elected to proceed against the Living- 
stone, and to hold her solely liable for the cargo loss; but it is insist- 
ed that the interveners are entitled to recover only one-half the value 
of the cargo because of the fact that the railroad company was en- 
gagea in the navigation of the steamer either as charterer or as owner 
pro hac vice, and contributed to the disaster, and that, where a colli- 
sion occurs through the mutual fault of both vessels, the entire dam- 
age resulting therefrom is to be divided between the two vessels. 
The évidence established that the Grand Traverse was chartered for 
the entire season of navigation of 1896 by her owner, the Lackawanna 
Transportation Company, to the Delaware, Lackawanna & Western 
Eailroad Company, for the sum of $12,000. The owner was to keep 
the vessel in condition and pay the insurance on her. In the years 
1887 and 1888 the railroad company owned the vessel, but in the fol- 
lowing year she was transferred to the Lackawanna Transportation 
Company, and each season thereaf ter was chartered by the railroad 
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Company for a flxed sum, the railroad company payîng the expenses 
for running the vessel. The superintendent of tke Lackawanna 
Transportation Company was also the superintendant or manager of 
the pwner of the steamer Grand Traverse, and the transportation 
company aeted as agent for the railroad company in its business of 
carrying freight on the Great Lakes. It seems to me clear that the 
intention of the vessel owner and charterer was that the charterer 
should hâve possession, control, management, and navigation of the 
ship, and theref ore must be considered as owner for the voyage. 
Marcardier v. Insurance Oo., 8 Cranch, 40, 3 L. Ed. 481; Leary v. 
U. S., 81 U. S. 607, 20 L. Ed. 756. The master of the Grand Trav- 
erse was guilty of fault for which that steamer was condemned by 
a decree of this court. Thorp v. Hammond, 12 Wall. 408, 20 L. 
Ed. 41Q. The collision complained of having occurred under the 
management of the railroad company, which was likewise the owner 
of the coal cargo, how can the charterer be heard to tomplain that 
it was an innocent cargo owner, and therefore entitled to recover in 
full against the livingstone? Both vessels being in fault, and the 
insurance company acquiring by subrogation the right only of the 
owners of the coal cargo owned by the libelant in charge of the 
navigation of the Grand Traverse at the time of the collision, the 
same principle, it seems to me, must be applied that exists in a case 
where a crew lost their effects by the collision, both vessels con- 
tributing to the collision being in fault. In such case the crew 
is entitled to recover only one-half their damages, and nothing from 
their own ship. The Queen (D. C.) 40 Fed. 694; Jakob^en v. Springer, 
31 C. 0. A. 315, 87 Fed. 953. It would be absurd to claim that the 
Delaware, Lackawanna & Western Railroad Company, owner, for 
the voyage, of the Grand Traverse, and in charge of her navigation, 
is able to recover for the entire cargo loss, of which it was the 
owner. It has been decreed that because of her fault in navigation 
the Grand Traverse contributed to the collision. No principle of law 
can be applied to hold that, notwithstanding het négligence, she can 
recover for the full amount of her own cargo loss by reason of the 
collision. The insurance company by subrogation obtained ail the 
rights of the libelant for whom it was substituted against the Liv- 
ingstone, and no more. The railroad company not being an inno- 
cent cargo owner, the insurance comiyany certainly is no such stran- 
ger to the controversy as to entitle it to recover the entire cargo 
loss from the vessel which it proceeded against. In both The New 
York and The Atlas, supra, the court said: "A cargo owner is en- 
titled to judgment for the full amount of his loss if he did not con- 
tribute to the disaster, and where the owners of the cargo are in- 
nocent of ail wrong." An intervener proceeding to recover for cargo 
loss must come into court with clean hands. He cannot contribute 
to the disaster, commit a tortious act^ then substitute another per- 
son in his place, and expect thereby to reçoive or gain an advantage, 
or aver a greater right than he himself possesses. In any form of 
remedy the insurer can take nothing by subrogation but the rights 
of the insured. Phœnix Ins. Co. v. Erie & W. Transp. Co., 117 U. 
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S. 321, 6 Sup. a. 750, 1176, 29 L. Ed. 873; Sheld. Subr. § 44; Eail- 
road Co. v. Soutter, 13 Wall. 517, 20 L. Ed. 343; Wilkinson v. Bab- 
bitt, 4 Dill. 207, Fed. Cas. No. 17,688; Guckenheimer v. Angevine, 
81 N. Y. 394. Tbe doctrine of subrogation will not be applied to re- 
lieve him of the wrongful act of one under whom he claims. Boyer 
V, Bolender, 129 Pa. St. 324, 18 Atl. 127; Wilson v. Murray, 90 Ind. 
477. Judge Story said in the case of Comegys v. Vasse, 1 Pet. 193, 
7 L. Ed. 108, that: 

"By the aet of abandonment tbe insured renoimces and yields up to the 
underwriters ail his right, title, and daim to what may be saved, and leaves 
it to him to make the most of it for his own beneflt. The underwriter then 
stands in the place of the insured, and becomes legally entitled to ail that 
can be saved from destruction." 

In Tbe Potomac, 105 U. S. 630, 26 L. Ed. 1194, the court said: 

"The Insurers of a ship whleh has been run down and sunk by the fault of 
another ship are, upon their payment of the total loss, subrogated to the 
right of the Insured to recover therefor against the owners of the latter ves- 
sel, and will be entitled to any damages which the insurer might hâve recov- 
ered from such owner." 

The Chattahoochee, 173 U. S. 549, 19 Sup. Ct. 491, 43 L. Ed. 801, 
was held liable as one of two wrongdoers for ail the damages suf- 
fered by cargo innocent of fault. 

I am constrained to hold that the interest which paf5&ed to the in- 
surer by subrogation is only that of the assured, and that the Dela- 
ware, Lackawanna & Western Railroad Company had no such right 
of recovery as is hère pursued by the intervener the Indemnity Mu- 
tual Marine Assurance Company, Limited, of London, Eugland. The 
claim for cargo loss because of the fault of the charterer is of the 
same class as that of the gênerai owners. The Geo. W. Eoby (D. 
C.) 103 Fed. 336. The recovery from the Livingstone, therefore, by 
the insurer of the coal cargo, can be only one-half the value of 679 
gross tons of nut coal. This principle is not, however, applicable, 
as we hâve seen, to the rights of recovery of innocent cargo owners 
to the full amount of their damages against the Livingstone. The 
Union Marine Insurance Company, Limited, intervened in behalf of 
an innocent cargo owner who had not contributed to the disaster. 
Following the doctrine laid down in The Atlas, The New York, and 
other cases, it is entitled to recover from the Livingstone, against 
whom it had the right to proceed, the full amount of its cargo 
damage. It is insisted, however, by proctors for the Livingstone, 
that, if the Livingstone is liable on account of the cargo loss, or 
any part thereof, she is entitled to recoup one-half the amount from 
whatever may be allowed to the libelants, as owners of the Grand 
Traverse; and the court is referred to The Eleanora, 17 Blatchf. 
88, Fed. Cas. No. 4,335; Léonard v. Whitwill, 10 Ben. 649, Fed. Cas. 
No. 8,261; The C. H. Foster (C. C.) 1 Fed. 733; Insurance Co. v, 
Alexandre (D. C.) 16 Fed. 279; The Canima (D. C.) 17 Fed. 271; 
The Hercules (D. C.) 20 Fed. 205; The Job T. Wilson (D. C.) 84 Fed. 
204; Jakobsen v. Springer, 31 C. C. A. 315, 87 Fed. 948; and The 
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Albert Dumois, 177 TJ. S. 244, 20 Sup. Ct. 595, 44 L. Ed. 751,— to 
sastaio this contention. The proctors for the libelants strenuously 
insist that the livingstone is precluded f rom making a claim for 
recoupment because of ber failnre to plead rçcoupment or to flle 
a cross libél. Tbe pleadings in the cause consist of ihe original libel 
filed, the several pétitions flled by the interveners above named 
against the Livingstone and the several answers of the respondents 
to said libel and said pétitions. No cross libel was ûled by the 
respondents, nor bas the respondent, by any pleading flled in the 
cause, claimed to recover or recoup any sum from the libelants in 
personam, or any of them, or asked for any decree against any of 
the libelants by way of recoupment or otherwise for cargo dam- 
ages. Nor has any proceeding been had under gênerai admiralty 
rule No. 59 to bring any party into the suit to respond for any loss 
or daniage to* the cargo resulting from the collision. The principle 
of recoupment veas undoubtedly recognized and enforced in The 
Eleanora, 17 Blatchf. 88, Fed. Cas. No. 4,335, and in many other 
cases, wherein both vessels were decreed to be in fault, and the dam- 
ages not only to the respective vessels, but to the cargo, were 
divided between the vessels found at fault. It is insisted that since 
The Eleanora décision and décisions of a like nature a change has 
been made in the practice in collision cases by admiralty rule No. 
59. By this rule it is provided that a party whose vessel is libeled 
for a collision, where he claims that another vessel is involved, 
may pétition for process against such vessel or her owners to bring 
her or them into the cause, so that the court, having the parties be- 
fore it, may dispose of the rights of ail by one decree. This rule 
the Livingstone failed to follow, and therefore it is contended that 
the owner of the Grand Traverse was not before the court on the 
question of the cargo damages, and that she had no opportunity to 
interpose a défense against the claim for cargo damages; that the 
only issue between the two steamers was the liability for the colli- 
sion of the steamers respectively, and the damages sustained by 
reason thereof; that the intervening petitionors elected to pursue 
their remedy against the Livingstone for damages sustained by rea- 
son of the cargo loss; and the Livingstone, having failed to avail her- 
self of the remedy afforded by the raies and practice in collision 
cases, is estopped from claiming recoupment in the manner in which 
she does. The attention of the court is called to Ward v. Chamber- 
lain, 21 How. 572, 16 L. Ed. 219; The Dove, 91 U. S. 381, 23 L. Ed. 
354; Ebert v. Eeuben Doud (D, C.) 3 Fed. 520; The Juniata, 93 U. 
S. 337, 23 L. Ed. 930; The Beaconsfleld, 158 U. S. 307, 15 Sup. Ct. 
860, 39 L. Ed. 993; afld other cases, holding that it is the practice 
in courts of admiralty to institute cross libels to recover damages 
against the libelants, and that the parties proceeded against should 
file their libels or cross libels, and hâve liiem served in the usual 
way. It is no doubt tme that by the promulgation by the suprême 
court of admiralty rule No. 59 it is intended to simplify and make uni- 
form a System of proceedings and practice in collision cases. The 
parpose of the rule is to permit a vessel libeled to hâve process 
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against another Tessel involved, or her owners, to bring her or them 
into the cause, so that the court, having ail the parties before it, may 
dispose of the rights of ail by one decree. The rule was adopted by 
the suprême court in 1883. In the case at bar the owners of both 
vessels contribnting to the collision were before the court, the one 
as libelant and the other as respondent. The interveners, however, 
as we hâve seen, proceeded solely against the Livingstone, being en- 
titled, if they did not contribute to the disaster, to recover to the 
full amount of their damages against the Livingstone, notwithstand- 
ing the Grand Traverse might also be in fault for the collision. 

The question arises whetiier recoupment for cargo damages re- 
covered against the Livingstone by the interveners can be had from 
the amount of damages to be paid to the Grand Traverse by the 
Livingstone for and on account of the damages sustained to the 
Grand Traverse by reason of the collision, without âling a cross 
libel. No affirmative decree is sought against the Grand Traverse 
or her owners by the respondent. No case to which my attention 
bas been called has had the question, as applicable to this case, 
under considération. After the most careful considération, I hâve 
reached the conclusion that the controversy on this point must yield 
to the flexibility of procédure in admiralty courts of the United 
States. "The practice of this court has never been condacted on 
the strict rules of procédure of the common law. An endeavor al- 
ways exists to détermine the cause submitted to it on équitable prin 
ciples, and to do so the court will sometimes disregard mère tech- 
nical rules and forms, and only look to rules of natural justice." Da- 
vis V. Adams (G. C. A.) 102 Fed. 523; Ben. Adm. (3d Ed.) 190. 
Whenever the court deems necessary to adjust the equities of the 
parties, amendments to pleadings are allowed, and relief will be 
afforded to bring ail the parties in court, so that the rights of the 
parties may be adjusted. I do not think this necessary. The rec- 
ord sufficiently shows that the owner of the Grand Traverse is be- 
fore the court on ail the questions in the case. Although not pro- 
ceeded against by the interveners, nor cross libeled by the respond- 
ent, her owner is voluntarily on the record as waiving the failure 
to file cross libel. The Lackawanna Tlransportation Company, owner 
of the Grand Traverse, on the 26th day of April, 1898, and again on 
the 4th day of October, 1898, entered into a stipulation of record 
with ail the others concerned as parties in the cause, whereby the 
interests of the interveners in the cargo of the Grand Traverse at 
the time of the collision, and the amount paid for insurance, the 
loss, the subrogation, and the value of the cargo are expressly stipu- 
lated. It has certainly assumed a position recognizing the right 
of the interveners to recover, and waiving any défense which the 
owner of the Grand Traverse might hâve or which it might inter- 
pose to a cross libel if any were flled. It was held that: 

"Where a person tacitly encourages an act to be done, he cannot afterwards 
exercise hls légal right of opposition to such consent, if his conduet or act of 
encouragement Induced the other party to change his position, so that he will 
be pecuniarily prejudiced by the assertion of such adverse claim." Dodsworth 
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V. Iron Works, 31 U. S. App, 292, 13 0. G. A. 5?52, 66 Fed. 483; DàvIs v. Com^ 
■waU, 35 U. S. App. 315, 15 q. C. A. 559, 68 Jed. 522. 

Maniiestly, the owners of the Graud Traverse are estopped from 
now coiaplaining that no opportunity was afforded to défend against 
cargo liahility, and it seems to me dear that the Livingstone may 
reeoup one-half of the amount of recoyery by the Union Marine In- 
surance Company, Limited, of Liverpool, England. 

The flndings of the commissioner in respect to the damages sus- 
tained by each of the steamers, and his flndings allowing the claims 
of seamen for personal eiïects alleged to hâve been lost by reason 
of the collision, are sustained, with interest at the rate of 6 per 
centum, as computed by him. The proctors for the Grand Traverse 
consenting thereto on the argument of this case, , the finding of the 
commissioner making an allowance to the libelants on account of 
supplies on the steamer Grand Traverse is disallowed. The inter- 
locutory decree having found both steamers in fault, the Grand 
Traverse, being a total loss, can recover one-half her value from 
the Livingstone, less one-half the damages suffered by the Liv- 
ingstone, as shown by the record in this case. The Indemnity Mu- 
tual Marine Assurance Company, Limited, of Londcn, England, in- 
surer of 679 gross tons of nut coal on board the Grand Traverse, 
of v?hich the Delaware, Lackawanna & Western Kailroad Company 
was the owner at the time of the collision, and to whose rights the 
Insurance company was subrogated, is entitled to recover only one- 
half its damages from the Livingstone, with interest thereon at the 
rate of 6 per centum from the time of payment of the insurance 
to the cargo owners. The Union Marine Insurance Company, Lim- 
ited, of Liverpool, England, representing innocent cargo owners, 
is entitled to recover full amount of its damages from the Living- 
stone, with interest at the rate of 6 per centum from the time of 
payment of the insurance to the cargo owners, but the Livingstone 
is entitled to recoup one-half the damages so decreed to be paid 
to the Union Marine Insurance Company, Limited, and deduct the 
same from the amount awardedto the owners of the Grand Traverse. 
The libelant the Lackawanna Transportation Company and the re- 
spondent or its surety must pay each one-half the costs of this 
action. Let a decree be entered accordingly. 
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LORD T. LEHIGH VAL. R. OO. 

(Circuit Court, E. D. New York. October 29, 1900.) 
Rbmovai, of Causes— Time fok Filinh Pétition— Extension of Time to As- 

8WER. 

It Is the settled practlce in the Second circuit thatan extension of time 
to answer by an order entered in a state court extenda tbe' tlme for flling 
a pétition for removal. 

On Motion to Eemand to State Court. 

Robert L. Stanton, for plaintifif. 
Alexander & Green, for défendant. 

THOMAS, District Judge. Thé proceedings to remove this action 
from the state to the fédéral court were instituted after the grant- 
ing of an order extending the time to answer, and upon a motion to 
remand it is urged that the pétition for removal must be flled at 
or before the défendant is required to plead by the raies of the 
courts of the state, and that an order extending the time to answer 
is not such a rule. In support of this proposition the plaintiff cites 
Howard v. Railway Co. (N. G.) 29 S. E. 778; Mining Co. v. Hunter 
(U. S. G C, S. D. 1894) 60 Fed. 305; Velie v. Indemnity Co. (U. S. 
G. G, Wis. 1889) 40 Fed. 545; Austin v. Gagan (U. S. C. G, Cal. 
1889) 39 Fed. 626, 5 L. R. A. 476; Delbanco v. Singletary (U. S. G. 
G, Nev. 1889) 40 Fed. 177, 178; and Kaitel v. Wylie (U. S. C. G, 
m. 1889) 38 Fed. 865. 

In Rycroft v. Green (G C.) 49 Fed. 177, Judge Lacombe stated: 

"It is tlie law and practice of this circuit that an extension of time to answer 
by order of court, whether made on stipulation or not, extends the tlme for re- 
moval. This was settled practice hère before the décisions In other circuits 
which are referred to on the argument, and, in view of what an extension of 
time to answer is, under the Code raies and practice of the courts bf this 
state, seems conformable alike to the letter and the spirit of the removal act." 

This holding was followed or justified in the following cases aris- 
ing in the Second circuit: Winberg v. Lumber Co. (C. C.) 29 Fed. 
721; Simonson v. Jordon (C. G) 30 Fed. 721; Dwyer v. Peshall (C. 
G.) 32 Fed. 497; Price v. Railroad Go. (C. C.) 65 Fed. 825; Schipper 
V. Cordage Co. (C. G) 72 Fed. 803; Allmark v. Steamship Go. (G 
C.) 76 Fed. 614; and Mayer t. Railroad Co. (C. C.) 93 Fed. 601. 
A similar ruling has been made in other circuits. Locldiart v. Rail- 
road Co. (U. S. C. G, Tenu. 1889) 38 Fed. 274; People's Bank v. Jîtna 
Ins. Co. (U. S. G G, S. C. 1892) 53 Fed. 161; Chiatovich v. Hanchett 
(U. S. C. G, Nev. 1897) 78 Fed. 193, 195; Wilcox & Gibbs Guano Co. 
V. Phœnix Ins. Co. (U. S. C. G, S. C. 1894) 60 Fed. 929. The practice 
of this circuit requires a déniai of the motion to remand. 
104 F.-59 
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OHAMPtuMNfOOKST. CO;».' (ySEIBN et al. 
|(lT<ïult Court,:!). Yéimaont NoteUiber. 19, 1900.) 

iK'BEMCmàLro» OAUSBB—TmilFOE FiLING PETITION— EpFECT 05 PiLINO AN- 
BWBB BEFORB TiME RbQUIKBD. 

ajtiB Blln^iotian anstrer^lD a state court before the tlme required, for 

, theipurpose M énabUng ttoe défendant, lander the rules qf the court, to 

move for the dissolution of a prellmlnary injunetion, doeS not afCect his 

rlght to file a pétition for remoral withln tlie tlme allowed by the state 

laws or rules of court for ai^swerlng. ; ; , ; ::».', 

2. Same— Procédure aftek Removal— Motio» to Dissoltb ïnjui^ctiok. 

Under the provision of the removal stâtute (18 Stat. 470) which continues 

in force any Injunetion granted before réifloval-tintil dissolTCd by the court 

to which the suit shall be removed, when a cause lias been entered in a 

• cirçultiÇ0urt attei; Its remOtal a motion to dissolve a préliminftry Injunetion 

gi;^nt^ by t^e state court, iind then in force, may be made at once. 

8. PK^fiIMINABT.^ÏÎ.fD]frCTI0IÎ-7^H^ABING ON MOTION TO DiSSOLVE— AFFIDAVITS. 

Wlretg a prellmlnary iJ^ttûctlon hàs beén granted agalhst an appre- 
hendeàWslèèr destruction ôf property, éX parte aflldàvlts In support of 
the bllliand aéàlnst the dbalals ott the ansvrer, setting out copies of notices 
tbft leg»l pfCeet of whlch Is in dispute, may be used on tbe hearing of a 
motlo|;>.i(;p])^ssolve the Injunetion. 

4. Co'NTaACT8-TÏîÀlLR0AnGoNBTRtICTION— Notice OP FoiiFEITURE. 

"Whpre à contract ior ijiilfoad cpnstj'utitlon authorlze^ the company, if 
at aHy'titae, in the opinlcsik'ot Itâ chief eûginêer, the contractors were not 
' conttplylng wlth their contractito serve notice on the contractors, and take 
posses)sipn of the work, tflgBther with the tools and materials of the con- 
tractors, and. ti» complète fh)^ wprk at their èxpense, and hold their prop- 
erty as sëcurity for âny dâtnagés gustalned by reason of their default, such 
a notice, to entltle the company to take possession of the contractors' prop- 
erty, most seti oiit the opirildti of Its chlef englneer as an'essential condi- 
tion, précèdent;, but thç compfiny would bave the right to take possession 
, çf its owB prppferty wlthoUt sucb notice, and, to proceed with thp work as it 
saw fit, taklng.jthe rlsk of ,th(è legàî conséquences of its action. 
Ç. , lilENS— rlNSiwrjeiBNOY OF CbfijrRACT— BirpECT of Oetaining Possession. 

Where a, qontract betweena rallroad çôippany and contractors for work 
,,on Its liné,ga(Vei,the cpmpajny.a lien on |be property of the coptractors used 
m the work for advances and gênerai balances, although the contract 
was not so executed as tO oreate a valld mortgage, It will be held valid 
as a pledge after the company bas taken possession of the property, but it 
will not autbojrlze the company to use the property In the prosecution of 
the work. 

ïnEquity. On motions by défendants to dissolve a preliminary in- 
junetion, and by complainant to remand to state court. 

F. H. & W. S. Biitton,fbr plaintiff, 

T. W. Moloney and F. M, Butler, for défendants. 

WHEELEE, District judge. Tbe plaintiff is building the Rutland- 
Canadian Bailroad, and the défendants are contractors for doing the 
work, under a written cont^act, with spécifications by which it was to 
be done by October 1, 1899. Ihe contract provides: 

"Thlrd. It Is further agreed that if at any time the progress of the work 
or the character of appliances and materials fumished is not such as, in the 
opinion of the company^s chlef englneer, will secure the completiou of tliis 
contract wlthin the time stipulated hereln, or is not in accordance with the 
said spécifications, then the company may serve written notice upon the con- 
tractors personally, or by leaving the same at their ofiBce, No. 233 Broadway 
In the clty of New York, the contractors shall fail to furnish the company sat- 
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Isfactory évidence of their efforts, ability, and intentions to Increase sald prog- 
ress or improve said materials, the company, if it so elect, may thereupon enter 
and take possession of tlie said work, or any part thereof, with the tools, mate- 
rials, plant, and appurtenances thereon, and hold the same as securlty for any 
or ail damages that may arise from the nonfulflllment of this contract 
within the time herein stipulated; and the company may use and employ said 
tools and other appurtenances and other proper means to complète the work 
at the expense of the contractors, and may deduet the cost thereof from any 
paymeut then due or that thereafter may become due to the contractors." 

The time for completing the work was, from time to time, extended 
to May 20, 1900, and the last contract of extension provided : 

"Fourth. Ail rights of sald company to take over the plant and other appli- 
ances of said contractors and complète the work provided in said contract shall 
be continued on the same conditions as contalned herein for said time of ex- 
tension, and for ail time thereafter up to the final completion of said work, 
and no rights secured to the said company by the terms of said contract shall 
be in any manner waived by any of the provisions thereof." 

June 1, 1900, the company, by letter of its président to the défend- 
ants, specifled several points where the number of men omployed and 
the work and materials were not satisfactory, and June 14th inclosed 
to them a report of the chief engineer of the Rutland Kailroad upon 
the state of the work, and said : 

"I would call your attention to the clause in the contract and in the varions 
supplemental contracts whlch provides that this shall be of the essence of the 
contract, and also for liquidated damages to the amount of $400 per day. The 
loss to our companies in not having this road to operate In connection with the 
Rutland System will, in my judgment, exceed this amount, and this company 
will insist upon ail its rights in regard to damages under its contract, and 
will hold you for the amount of damages therein specifled." 

July 20th the parties agreed in writing that, for an advance of 
$49,000, the plaintiff should "hâve a lien upon ail of the plant, appli- 
ances, and supplies of the party of the second part now engaged in 
or upon constnicting said railroad, or which may hereafter be used 
in or upon the construction of said road, as security for any balance 
that may be due from said parties of the second part to said party of 
the flrst part on account of the constructing of said railroad under 
said contract and supplemental contracts on the final accounting 
between said parties"; and on September 19th they further contract- 
ed that: 

"In considération of the advance by said party of the flrst part of a sum 
sufficient to dlacharge said wages, it Is mutually agreed between the parties 
hereto that said party of the flrst part shall hâve a lien upon ail the plant, 
appliances, and supplies of said parties of the second part now employed in 
or upon the construction of said railroad, or which may hereafter be employed 
In or upon the construction of said railroad, as security for any and ail sums 
which hâve been advanced or which may hereafter be advanced to said parties 
of the second part for work under said contract and supplemental contracts, 
and for whatever balance may be due from sald parties of the second part to 
said party of the flrst part on a flnal settlement for ail work under said con- 
tracts and In constructing said railroad. It is further agreed that the advance 
of said sum shall in no wise préjudice or alter any rights which said party of 
the flrst part now has under said contract and supplemental contracts to take 
over said plant, appliances, and supplies, and complète said railroad, or to de- 
duet its damages for noncompletion of same or any other rights which It may 
hâve under said contract or supplemental contracts." 

— And thereupon $64,000 was advanced. 
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Octobfer Ist the président wrote a^in: 

"I was over that part of the road betwèen Burlington and Mooney eut on 
Saturday, and am very much disappolntéd at the progress of the work. There 
are net enough men on the Une to flnish the ballasting before winter, and the 
men who are worklng are not effective. T am surprised to see how little bas 
been done In the last two weeks. Yon wlU remember that I hâve toi d you I 
would Increase the priée ^chich we are 1:o pay you for some parts of the 
work, provided you would Increase your forée 500 men by Saturday night last. 
Instead of an increase of 500, there Is an actual decrease. so, of course, I do 
not expect to pay you any Increase, Inasnluch as you haVe not complied with 
the very flrst condition précèdent thereto,' namely, to increase your force 500 
men, Cpiidittons on the Mconey eut and Pearl eut are still very bad, and the 
work Is progreesing very slowly. At the rate you are going now, I do not ex- 
pect to see the road open for trafflc thls winter." 

On October llth this suit was brought in the state court of chan- 
cery, returnable to the March term, Setting eut defaults, and liens, 
and notifie for taking possession and taking over the work, materials, 
and plant «nder the contracts, and refusais, and praying for an in- 
junctioa against further refusai, interférence with taking possession 
and opérations; and a preliminary injunctioh was granted therein 
restraining the défendants "from in any way interfering with the 
orator in the above-entitled cause, and frQm in any way preventing 
said orator in taking oiver and using the plant and other property 
mentioned îû sàid bill îiow upon the work along the Une of the 
Rutland-Cahadiain RailrOîid, or l'n aûy manner connected with said 
work, wiiether upon sàid line or elsewhere, including ail steam and 
other boats, steam ghoyels, locomotives and stationary engines, cars, 
derricks, hojsta, pipes, drills, pile driyers, pumps, dredges, chains, 
cables, coaljpowder, and ail other tçispis, appliances, and supplies of 
every kind anâ description, and fr^in prosecuting and completing 
the work qn said ràilroad, and froïn in aPy way interfering with the 
said plant or other property and with tiie nien_n,qw employed on said 
work, and by threats, inducements, or other promises preventing said 
orator in securing their services for the completion of said work." 
TJie rules in chancery of the statej court provide that a motion to 
dissolve an injunction will not beheard till after an answer is flled. 
Pursuant to this rule, the défendants answered, denying any notice 
to take over the work and, plant .pnder the contract, alleging that 
delays and defaults were due to tbe plaintifE, and setting up that 
there was due to the défendants under the contract much more than 
the amonnt of the two liens, and nïOved to dissolve the injunction. 
The motion was heàf d in part, aïiti continued for further hearing. 
Then the défendants pemoved the cause to this court, and hâve 
moved heral f or a dissolution of the injunction. The plaintiff bas 
moved to remand because the défendants hâve answered in com- 
pllance with tJië rule of thè state cipiirt, and dénies the right to taove 
to dissolve iil,],this court before thé jttrst day of the next session. 

By the aot ôf 1888 the defendaa* may file a pétition for removal 
iâ the state court "at thetime or |àny time before the défendant is 
rëquired by the laws of the stâtç or the rule of the state court to an- 
swer or plead." 25 Stat. 433. Thèse défendants were not "required" 
to answer in the state court till thëlïarch term. They could answer 
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before that, in order to move to dissolve the injunction, but tbis was 
at their option, They lose the right only by going beyond the ab- 
solutely required time. Leave to delay, by ruies of practice, beyond 
that time, does not save the right. Deciding to answer in compli- 
ance with a ruie of practice for a preliminary purpose- would not eut 
it oiï. The preliminary injunction and the proceedings in respect to 
it stood by themselves, apart from the subpcena and the requirement 
to appear and answer. A new answer may be flled, as of right, 
within the time for answering generally, and this voluntary answer 
as a part of those preliminary proceedings is not what is required by 
the removal statute. The statutes provide: 

"That when a suit shall be removed to a circuit court of the United States, 
• * * ail injunctions, orders, and other proceedings had in such suit prier 
to Sts removal shall remain in fuU force and effect until dissolved or modifled 
by the court to which such suit shall be removed." 18 Stat. 470. 

Under this statute, when the case is actually entered in the circuit 
court, a motion to dissolve a preliminary injunction seems to be in 
order. Hamilton v. Fowler (C. G.) 83 Ped. 321. 

Question has been made as to the admissibility of ex parte aiiî- 
davits in support of the bill against the déniais of the answer. That 
generally they are not so admissible is recognized, and that there are 
exceptions in cases of waste and of patents is well known. High, 
InJ. 1007, 1008. This is a case of apprehended destruction of prop- 
erty and of coniiict, and seems to well fall within the exception. 
The exact terms of the notices upon which the possession of the road- 
way and of the plant and materials were taken are shown by copies 
of the letters quoted from belonging to an aflidavit in support of the 
bill, and they qualify the déniais of notice in the answer according 
to their extent. The right to take over the défendants' property, and 
to use it, in proceeding with the work, at their expense, rests upon 
the opinion of the chief engineer of the plaintilî, and the notice re- 
quired by the contract should set that forth as a part of an intended 
proceeding for that purpose, so that the défendants might under- 
stand the object and coraply with the requirements of the notice. 
Thèse communications contain no référence to any opinion of that 
chief engineer, and do not point to any taking over of the property 
for want of compliance. The exclusion of a person from his prop- 
erty under such proceedings is so contrary to common right that the 
provisions for them should be strictly followed; and thèse do not 
appear to hâve been so followed, nor to bave afforded sutïicient 
ground for taking it over. But the roadway upon which the work 
was being and to be done belonged to thé plaintiif, and not to the de- 
fendants; and the plaintilî would not hâve to await the convenience 
or necessities of the contractors, but would hâve the right, without 
notice, but with the risk of légal conséquences, to take possession of 
its own property peaceably, and proceed with the work as it should 
see fit. Danforth v. Walker, 37 Vt. 239. Such possession appears 
to hâve been taken under the protection of the injunction. The de- 
fendants hâve not disavowed any intention to résume possession of 
the roadway if the injunction should be dissolved, and to this extent, 
for the protection of this possession, the injunction should, for the 
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présent stand, with thé légal conséquences ofthe taking of thîs po»- 
seswcéo and of its protection by thé injunction left to be determined. 
', TheS^ ¥iews would lead to a dissolution of the injunction as to tbe 
defeuâants' plant and property but for the liens given for security 
of adyaûces and generaJ balances. They are not executed according 
to the law of personal property mortgages, and perhaps would not 
hold the property without possession; but with tke possession that 
the plaintifl bas they amount to a pledge for security according to 
their terms. The gênerai balance of the whole may turn ont to be 
in favor of the défendants, and, if so, they will be entitled to this 
property of course; but this cannot be assumed to be so, nor prop- 
erly be fpund to be so at this stage of the case and proceedings. The 
plaintiff is, therefore, entitled to hold possession of the property for 
the présent for the purpose of the security. But a pledgee has no 
right as such to use the pledge, and the plaintiff does not appear to 
hâve any right to the possession of this property for use. The in- 
junctioh should, therefore, by strict légal right, be dissolved as to 
this Personal property, except as to custody of it for the security. 
Apparently, however, the use of the property in the completion of the 
work, to be accounted for by the plaintiff, will be for the best inter- 
est of ail. Such use and accountability appears to be made safe to 
the défendants by the injunction bond, and the propriety of it is 
conflrmed by the provision for it in the contract if the work should 
be taken over on notice. Motion overruled as to roadway and work, 
and also as to défendants' plant and property., but with accounta- 
bility of plaintiff to défendants for the use of thèse latter, without 
préjudice to other rights of parties. 



STBVENS et al. v. MISSOURI, K. & T. RY. CO. et aL 
(Circuit Court, E. D. Missouri, E. D. April 19, 1900.) 

1. Dépositions— EQtriTY Causes in Fédéral Coukts. 

Rev. St. § 863, construed In connection with raie 68 of the suprême 
court, whlch relates to such section, does not authorize the taking of tes- 
timony by déposition de bene esse in an equlty cause untll after it Is at 
issue. 

9. Same-^Authoritt of Clérk to Issue Subpœnas. 

There is no statutory provision conferring power upon a clerk of a cir- 
cuit court to issue subpœnas reqMring •Wltnesses to appear and give dep- 
oslti(^ns before a notary, to be used in another fédéral court, except where 
suchi dépositions are to be taken under a commission, as provided in Rev. 
St. i '863, and subpœnas so issued in other cases are without any lawful 
authorlty. 

On application for an order requiring witnesses to show cause 
why they should not be punished for contempt. 

Harris Lindsley, for complainants. 
James Hagerman, for défendants. 

. ADAMS, District Judge (orally). In the case of Stevens v. Rail- 
way Co., which case is pending in the circuit court of the United 



935 

States for the Southern district of New York, it appears that in 
the progress of that cause in New York, emd befoi'e issue was 
joined, notice was given by the complainants to take testimony 
in St. Louis before a notary public. The parties appeared hère, 
subpœnas were issued by the clerk of this court to witnesses, 
and the witnesses appeared, but deelined to be sworn. Applica- 
tion is now made to this court for an order upon thèse witnesses, 
as récalcitrant witnesses, to show cause why they should not be 
punished for contempt, in that they refused to be sworn in the pro- 
ceeding before the notary public. The chief objection made to this 
is that the issue in the main case pending in New York, as appears 
by the papers now before the court on this application, has not been 
joined. In other words, the case stands there on the bill, there is 
no answer flled, and, of course, no replication, and it is contended, 
by reason of that fact, there is no power to take the testimony of 
witnesses. 

In determining, now, what is to be done with this application, 
référence, of course, must be had to the provisions of the law in 
relation to taking testimony in equity cases. It is well known, of 
course, that congress delegated power to make rules for taking tes- 
timony in equity and admiralty jurisdiction to the suprême court 
of the United States, vesting that court with power to make rules 
determining the mode of proof in causes of that kind, and conferring 
on that court power to change them from time to time. It is not 
necessary, probably, to refer to the gênerai line of décisions which 
hâve established the legality of the power conferred upon that court. 
It originally was contended, and has been contended at divers times, 
that the délégation of power upon the suprême court of the United 
States to formulate rules for the taking of testimony in admiralty 
and equity causes was delegating power of a législative nature on 
the courts of the United States, but it has been held and estab- 
lished now as the law that it is not a délégation of législative power, 
but is simply imposing on the suprême court of the United States 
power judicial in its nature and character, regulating the manner 
of taking testimony in the courts of the United States. Accord- 
ingly, in disposing of the question now under considération, the 
rules of the suprême court of the United States in equity and ad- 
miralty hâve ail the force and effect of statutes of the United States 
goveming the taking of testimony in such cases. It is incumbent 
upon the courts to consider not only the statutes, but the rules of 
the suprême court which hâve been promulgated in relation to the 
mode of taking testimony. Now, looking at thèse rules and the stat- 
utes together, it is clear that there has been for a long time a well- 
regulated System of taking testimony in such cases. First, testi- 
mony was taken under commissions duly issued by the court in 
which the cases were pending, under which the testimony was taken 
upon interrogatories and answers. This commission was sent to 
some commissioner of the United States for that purpose. This was 
enlarged so as to permit the taking of testimony by a spécial exam- 
iner or a gênerai examiner. Afterwards the congress of the United 
States, with the view of enlarging the provisions with respect to that, 
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aud makîng the takiiigf^Qf tegtimony iflpre GonTpnient, passed sev- 
eral acts, wMch are, é|nbrs.çed in section 863 j» tlie Revised Stat- 
utes. TMs but enlarg^ç^'itli^. power pf t^e court an^ the opportuni- 
ties of litigants for securing testim^ny, and proyides, in a gênerai 
way, that^, testimony i^ l^ taken iniequity a^d. iadjuiralty causes 
in practicaUy the sai^e iQaja|ier as it was taken in légal actions; 
that is, by dépositions de béae esse, where ail that is required is 
that a litigant shall giv)^ notice to the opposite party that he pro- 
poses to take the testimony of cwtain witnesses, to be named, 
according to this section, before anynotary public, anywhere. In 
such a proceeding the parties go befpre such flotary public, and he 
takes their testimony, in equity ai^4, awiiniralty; causes, the same, 
practicaUy, as hithertp vfm done in lega.1 actioUiS. 

Now cornes the question which isat issue ,here,^ — whether this 
particular section (section 863, Eev. et.) is to be so cpnstrued as to 
permit the taking of testimony in an equity cause before issue joined. 
This section reads at the outset, f'pie; testiiRpny pf any witness 
may be taken în any civil cause depending in the district or circuit 
court by dépositions de bene esse," etc. This section must be con- 
strued in the light of theprevious section (section 863), which makes 
provisipns for the, promulgation pf rijiles in equity by the suprême 
court of the Untted Statç^, and, of course, in connection with the 
rulea of the suprême court of the TJnited States pursuant tbereto. 
The rules which that court has adopèed in this respect are rules 
67-70. Kule 67 is one which relates to the old-time method of tak- 
ing testimpny, namely, testimony taken on commission duly issued, 
and testimony taken by examinerS) either a gênerai examiner of 
the court, or a spécial examiner to be appointed in each case. This 
rule provides at the outset, "After the cause îs at issue commissions 
to take testimony may be taken outip vacation as well as in term," 
etc. Rule 69 is another rule promulgated for the purpose of ex- 
pediting the taking of testimony. This rule provides that "three 
months and no more shall be allowed; for the taking of testimony 
after the cause is at issue, unless the court or judge shall extend 
the time," etc. Now, in the light of the provisions of section 863 
of the statutes, the suprême court promulgates another rule, known 
as rule 68, prpviding that "testimony may also be taken in the cause, 
after it is at issue, by déposition, according to the act of congress, 
but in such pases when no notice is given to tbe adverse party of 
the time and. place of taking the déposition, he shall, on motion 
and afiBdavit pf the fact, be entitled to cross-examination of the 
witness, either under a commission, or by a new déposition taken 
under the act of congress," etc. This rule 68 nqianifestly and clearly 
relates to section 863. As I say» iQfiction 863 is a combination or 
codification of the several acts of congress passed before that time 
in relation tp taking dépositions in equity causes, and especially a 
codification îOf the actsof congress of î'ebruary 26, 1853, July 29, 
1854, and May 9, 1872.; I say this rule 68 clearly relates to that, 
because it relates to the taking of testimony by a déposition accord- 
ing to the acts of congress. There is no other act pf congress which 
relates to the taking of testimony by déposition, except this sec- 
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tion 863; and, further, it seems to me that this rule necessarily re- 
lates to that section, because of the provisions made for taking tes- 
timony in case notice is not given to the adverse party. That mani- 
festly relates to that provision of section 863 which provides for 
the taking of testimony by déposition de bene esse in case of the ab- 
sence of a party, so that service or notice cannot be given to Mm. 
Therefore, construing this in the light of the manifest purpose of 
the suprême court in promulgating the rule, it must simply be 
held to mean, I think, that when a person proceeds to take testi- 
mony de bene esse on a notice, merely, he must proceed in accord- 
ance with rule 68. The language of section 863, that "the testi- 
mony of any witness may be taken in any civil cause depending in 
any district or circuit court," must, in the light of the raies to 
which I hâve called attention, be understood to mean so depending 
in any district or circuit court of the United States as, under the 
rules which are enforced in relation thereto, to entitle a party to take 
testimony. "So depending" necessarily means that the issues must 
hâve been framed. 

I am aware, in reaching this conclusion, that I differ with Judge 
Lacombe, of New York; but I cannot help but think that the state- 
ment of the conclusion reached by Judge Lacombe, to the effect that 
a cause is depending, within the meaning of section 863, prior to 
the joining of the issues, is incorrect. I cannot see how that con- 
struction can be given to the act, in the light of the rules of the 
suprême court, which must hâve the same force and effect as stat- 
utes enacted on the subject. 

It follows that, inasmuch as this case is not at issue, no testi- 
mony can be taken in it. I hâve in mind, of course, the statement 
made in the argument of counsel to the eifect that the proceed- 
ings in New York are at the stage affecting the question of juris- 
diction, and that it becomes necessary to take the testimony on 
that issue, and they say it is impossible to secure it without coni- 
pnlsory process; but this is a misfortune, and I know of no law 
that can relieve them from such a condition of things. The déter- 
mination of questions of jurisdiction or other preliminary matters 
is, as a rule, by affldavit, and not by this process of taking testimony. 

There is another reason which seems to me to be determinative 
of this matter, and that is that I am not aware of any provisions 
of the statutes of the United States conf erring upon the clerk of 
this court, under such circumstances, any power to issue subpœnas. 
There is such power conferred by section 863 upon the clerk in cases 
where a déposition is to be taken under a commission, but the po^ver 
is limited to such cases. Under such circumstances it seems to me 
that the issuing of the subpœna by the clerk was without any au- 
thority in law whatsoever in this case. 

For both thèse reasons the application made hère for an order 
on thèse défendants to show cause why they should not be punished 
for contempt should be denied. 

I alluded a moment ^go to the fact that Judge Lacombe expressed 
an opinion differing from thèse views, and I think it but just to 
so eminent a jurist to say this: That in considération of his judg- 
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mfn^|î J;, mistrusted mj own, after ççaeting a conclusion that I 
thflupt.jiKas right, and regretted that liis mfitter had not been so 
BBSgepted that it cpuld, hâve been h^rdf^fey a circuit judge alone, 
ors s|ttii^g, .^ith me; but, that not htfviag beep done, I consulted 
Judgç Thayiçr on the subject, and he aujhorized me to say, after 
going çver this matter, that he concùri* inthe conclusion which I 
hâve reacheâ m this case. 



DAUGHBRTY et al. t. ,B0<3Y. 

(Circuit Court of Appeals, Eighth Circuit. October 24, 1900.) 

No. 1,369. 

1. ApPBA.1-— RevIEW— QOESTIONS OF FaCT. 

A finding by the court In an equlty case that a note and mortgage were 
f randuleiat In f act becàuse execùteâ wlth Sntent to hinder and delay the 
other créditera of the mortgagor wlll not be dlsturbed on appeal, where 
the évidence Is conflictlng, unless some serions or Important mlstake bas 
been made In Its conslderatipn. 

2. PpAtJDDiyENT CoNvBTANCBS— Exempt Pbopkett— Impkovbments on Indian 

■ LaNîjs. 

■' Under Act May 2, 1890 (1 Supp. Bev. St [2d Ed.] p. 784, c. 182), whlch 
esies^p^ I tmproVements on Indian lands, unless made by pérsons or com- 
panlés OMratlflg mines, rallroads, or other Industries, from attachments 
or from sale oi exécution except on the Judgment of an Indian court, and 
petniits théir' sale In supplemental proceedlngs only when owned by 
adopta 'Cltlzens of a trlbe or a résident Who Is not a citizen, a creditor 
of a citizen of an Indian tribe by blood eannot attaclt as fraudulent a 
eonveyance by bis debtor of improvements on agricultural lands, slnce, 
In a légal sçnse, he hae no Interest in thp pioperty. 

8. Set-0**'— lÈîiGHT TO Plkàd— Equitable Qarnishment. 

A' défendant In a suit by a judgment creditor in the nature of an équi- 
table gamlshmént, who là sdtight to be dtiarged as a- debtor of the judg- 

, ,, ment âef «(çdant, may make any défense whlch would be avallable agalnst 
his creditor, Including that of ofCset; and, slnce the plalntifC has no rights 
beyond those of hls owri debtor, he eannot compel the défendant to resort 
to à mbrtëâge to secure payment of a noté of the judgment défendant 
whlch 'he has pleàded as an Offset. 

Appeal ;îroin 'the United States Court of Appeals in the Indian 
^rritory. . ; . 

Oi> March J9, 1897, Alexander M. Bogy flied a bill of complalnt agalnst L. 
C. Perryman,' pecrgeB. Perryman, and J. M. Daugherty, the appellants, whlch 
contalned siibstantially the foUowlng allégations: That he (Bogy) on Deeem- 
ber 4, 1893, hàâirécovered a judgment agalnst L. C. Perryman and George B. 
Perryman, thé défendants, for $6,127, In the United States court In the Indian 
T«rritory, whlch was stlll unpald, an exécution having been Issued and re- 
turned nulla bona; that the défendants bave from time to time, and then had, 
large numbers of cattle and horses in thelr possession, whlch belonged to them, 
but upon whlch they were In the habit of executing mortgages to other pér- 
sons immediately upon the arrivai of such stock In the Indian Territory, so 
thft under thè law of the territory the complainant was unable to levy exe- 
mption upon the, property; that sald défendants were also the owners or 
p'ossessors of large tracts of pasture land in the territory, whlch was inclosed 
by wire fences, and from whlch they derlved a revenue to the estent of $20,- 
000 per annum, and on acfcOunt of wblch they had been receiving such sum 
annually f or many yeâts; that the défendant J. M. Daugherty was the agent 
or lessee of the Perrymans with référence to sald pasture land, and that by 
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and through hlm they had been enabled to coUect saîd sum of 120,000 per 
year, and to appropriate the same to their own use, In disregard of the rights 
of the complainant; and that the said Daugherty was at the time of the filing 
of the complaint indebted to his co-defendants in a large sum of money, grow- 
ing out of his relations to them and their ownership of the aforesaid pasture 
lands. Afterwards, on December 14, 1897, Ihe complainant filed an amend- 
ment to his bill, wherein he chargea, in substance, that Daugherty had con- 
s-pired with the Perrymans wlth intent to cheat, hinder, and delay the ered- 
itors of the latter, and that as a part of said scheme they had executed in 
favor of Daugherty mortgages or bills of sale upon ail the property of the 
Perrymans, including farms, pastures, goods, and chattels; and that said 
Daugherty had during the past three or four years paid to his co-defendants 
more than $50,000, while their creditors were hindered and delayed in the col- 
lection of their debts. On May 21, 1897, the Perrymans filed an answer to 
the bill, which had not at that time been amended, the answer being, in sub- 
stance, a gênerai déniai of ail of the allégations therein contained. On May 
29, 1897, before Daugherty was served with process or had answered the bill, 
a receiver of ail the property of the Perrymans was appointed at the instance 
of the complainant. By said order the receiver was authorized and directed 
to tabe charge of and hold any and ail interests which the Perrymans, or 
either of them, had in any large border pasture or pastures in the Oreek 
Nation. On May 27, 1897, an order was made appointing a master in ehancery 
to take such testimony as might be produeed before him, and to make a report 
thereon at the earliest time practicable. During the pendency of the case be- 
fore the master, and on November 5, 1897, the défendant Daugherty flled his 
answer to the bill of complaint, which was to the following efCect: He denied 
that he was or had been the agent of the Perrymans, as charged, with re- 
spect to the pasture land, or that by and through him the Perrymans had been 
enabled to collect money from persons who were using said pastures, and he 
denied that he was at the time of the service of process upon him indebted 
to the Perrymans in any sum whatever. He further averred the fact to be 
that he had a contract with George B. Perryman for the use, for grazing and 
other purposes, of certain border pastures belonging to Perryman which were 
situated in the Oreek Nation, for which he had obligated himself to pay said 
Perryman the sum of $14,500 per year; that prior to the service of process 
upon him, and even before the institution of the suit, he had paid the rent 
due under said contract for the year 1897 and prior years, and that his con- 
tract for the use of the pastures would expire with the year 1898. He fur- 
ther alleged that George B. Perryman was indebted to him in the sum of 
$20,000, to secure the payment of which the said Perryman had theretofore 
executed in his favor a chattel mortgage, which was whoUy unpaid, with" the 
exception of a few payments made on account of interest; that the said Perry- 
man had been induced to exécute the aforesaid contract wlth référence to the 
pasture lands and the aforesaid chattel mortgage by a promise on his part 
that he would advance to Perryman the rent which would accrue for the use 
of said pasture lands, and would not apply the same on his mortgage, and 
that he had in fact advaneed money in this wise, almost ail of which was 
paid directly to various creditors of Perryman, and among them to the com- 
plainant; that the rent of said pasture land for the ensuing year, 1898, was 
to be applied, however, upon the Indebtedness of $20,000, secured by the chat- 
tel mortgage aforesaid, which Perryman then owed; that the property cover- 
ed by said chattel mortgage was insufficient to pay the mortgage debt, or any 
considérable portion thereof, and that he held no property in which the Perry- 
mans had any interest, except as last stated; and that he was not indebted 
to either of the Perrymans in any sum whatever, but that, on the contrary, 
George B. Perryman was indebted to him in the sum of $20,000. The master 
subsequently flled a report, to which certain exceptions were taken. After 
passlng upon the exceptions, some of which were sustained and some over- 
ruled, the trial court entered the following decree. In substance: That the 
complainant was entitled to receive from the receiver theretofore appointed 
an amoimt of money suffleient to pay off his judgment and interest according 
to the ténor and efCect thereof; that the receiver be ordered and directed to 
take charge immediately of ail of the property eovered by the chattel mort- 
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'gage execnteil by George :B. Perrjtman In favor of the défendant Daugherty, 
«B4;tefl.PBly the proceeds of the leases on the pastures to the payment et 
-tJjeiicOflaplBjnant's judgment on whlch the bill was founded, aeeording to Its 
ténor andeffect. The court of appealstin the Indian»îrerritory on appeal (53 
S. W.i542) niodifled thls decree by dluectlng the recelTer to colleet the rent 
Oî the pasture lands for the year 1898 whlch Daugherty was obllgated to pay, 
and apply the moneyso coUected to the dlçcharge of the complalnànfs judg- 
ment. The défendants below excepted to the decree and the modiflcation 
thereof, and the présent appeal brlngs It before this court for review. 

EdgftT Smith and F, B. Kellogg (William M. Mellette, Oushman 
K. Davis, and 0. Aj Severance, on the briefil, for appellants. 
J. Pj McOammon (George É. Nelson, on the brief), for appellee. 

Béfôé OALDWEI+L^SANBORN, and THAYER, Circuit Judges. 

THÀYBK, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Thé évidence contained in the présent record tends to show and 
does shov? the following facts: George B. Perryman and L. C. Per- 
ryman are citizens of the Creek Nation by blood. Prom and after 
the year 1890, George B. Perryman held extensive tracts of pasture 
lands in the Creek Nation, called "border pastures," which he had 
lawfuUy acquired fron> the Creek Nation, and had fenced, and for 
which he paid to the nation a royalty of flve cents per acre. Dur- 
ing thè years 1890, 1891, 1892, 1893, and 1894, J. M. Daugherty, 
who resided at Abilene, Tex., and wâs an extensive cattle raiser and 
a deatei" in cattle, rented portions of Perryman's pasture land in the 
Creek Katîon, for vhich he paid rent. He had many other trans- 
actions with Perryman during those years, in the course of which 
the lattër bécame justiy indebted to Mm in thè sum of at least 
$20,000; On Febraary 17, 1894, ^^P^^ his note in 

favor of ])augherty, due in one year, and to secure the same also exe- 
cuted a ïnortgage, which covered the bulk of the mortgagor's prop- 
erty in; ttie Creëk Nation; This: nibrtgage incltided improvements 
on the pa,9tnre& of the mortgagot, houses, ou&uildipgs, and barns 
which lèdwned in Tulsa, Ind. T,, f arma in andaround Tulsa, one 
large f arm in the Arkansas river bottom, and a large amount of live 
stock. Gontempbranepualy wîth the exeçution^éf thé inortgage an 
agreèrf^Dt ,was entered înto : bet^«èeii Daugherty i 'and Perryman 
wheréby tixe forpier secnr«!d the right to occupy,and use ail of Perry- 
man's border pastures- in the. indian Territory, which embraced 
many thousand acres, f$)f a rentaloff 14,500 pér anhuni, the agree- 
ment being that Daugïiér^ly shoùld /^y' the rent fopithese pastures 
directlj' to Perryman, or as he might direct, and that Daugherty 
should not apply the rent. on the mortgage indèbtedness aforesaid. 
This arrangement confinhed without interruption ùntij this action 
was comnienced in May, 1897, at which time, by the agreement then 
in force, Daugherty was entitled to the use of the pastures until 
April 1, 1899. On Jànnary 24, 1896, Perryman executed another 
note for $20^000, at one year, in renewal of his former note, and 
another mortgage, which émbi^éed thé property covered by the prior. 
mortgage and somfe àdditiOnal property. No part of this note had 
been paid when the présent action was instituted, but it remained 
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a Talid and subsisting indebtedness. After the agreement af oresaid, 
none of the rental money for thé pasture lands was applied by 
Daugherty to the payment of the mortgage indebtedness, but the 
same was paid by Daugherty to the Creek 2^fation on account of the 
royalty which Perryman was under an obligation to pay, or it was 
paid directly to Perryman, or to such of his creditors as he indi- 
cated. The agreement to thus pay the rent was the inducement 
which led Perryman to exécute the aforesaid mortgage. When this 
action was brought, the rent to accrue from the lease of the pastures 
for the season of 1898, which was to terminate April 1, 1899, was 
unpaid. Daugherty used the pastures subséquent to 1895 to pasture 
his own herds as well as the càttle of other persons, and he realized 
by such use a profit of about |10,000 per year over and above the 
amount of the rental which he himself paid to Perryman or to 
Perryman's creditors. Within one year after the mortgage of Feb- 
ruary 17, 1894, was executed, Daugherty paid debts of Perryman, 
either with money or by giving his own notes, which amounted to 
about $35,000. He intended to apply the rent for the year 1898 — 
the same being the last year of his term — to the extinguishment of 
the aforesaid mortgage indebtedness. The master before whom the 
testimony in this case was taken, the trial court, and the court of 
appeals in the Indian Territory ail agreed in the conclusion that 
the arrangement existing between Perryman and Daugherty which 
comprehended the making of the mortgage and the contract for the 
use of the border pastures was fraudulent as to Perryman's cred- 
itors. The deeree below was the resuit of that conclusion. The 
only différence of opinion on this issue seems to hâve been that, 
while the trial and the appellate courts believed the arrangement 
to be fraudulent in fact, the master was of opinion that the évidence 
was insufiicient to warrant him in flnding that it was concocted in 
pursuance of an actual intent to hinder and delay Perryman's cred- 
itors. He held, however, in substance, that the necessary resuit of 
the arrangement was to hinder Perryman's creditors, and in this 
respect his conclusion was approved by the court of appeals. 

In view of the character of the agreement that was entered into 
between Perryman and Daugherty, and in view of the facts and cir- 
cumstances which the record discloses, we are not prepared to over- 
rule the iinding of the trial court, concurred in by the court of 
appeals, that the arrangement was fraudulent in fact, in that it was 
entered into for the purpose of hindering and delaying Perryman's 
creditors in the collection of their debts. The mortgage seems to 
hâve eovered ail of Perryman's personal property which was vendible 
on exécution for a sum considerably in excess of its value, and, that 
being so, the express agreement between the parties that Daugherty 
should not apply any of the rent of the pastures to the extinguish- 
ment of the mortgage, but allow it to stand indefinitely, and that 
he should pay the rent directly to Perryman or as he might direct, 
excites a grave suspicion that Perryman intended to hold his cred- 
itors at bay, and that Daugherty participated in that intent. Pos- 
sibly, the arrangement was fraudulent in law without référence to 
the actual motives of the parties thereto, but it is unnecessary to 
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ekjpjfess a definite opinion u^n that point. Tlie finding of the lower 
CO-wt conceming the fraudiitent character of the contract and mort- 
gage înnst be allowed to stand in obediaice to the rule which has 
been flo frequently announced by this and other courts, that the find- 
ing of a master or chancellor upon an issue of fact, where the évi- 
dence ie conflicting, will iiot be disturbed unless an obvious error 
has intervened in the application of thé law, or unless some serious 
or important mistake has been made in the considération of the 
evidëhce. Warren v. Burt, 12 U. S. App. 591, 7 C. C. A. 105, 58 
Fed. 101; Paxson v. Brown^ 27 U. a App, 49, 10 C. 0. A. 135, 61 
Fed. 874;; Snider v. DobsoUi 40 U. S., App. 111, 21 0. C. A. 76, 74 
Fed. 757; Tilghman t. Proetor, 125 tJ. 8. 136, 8 Sup. Gt. 894, 31 L. 
Ed. 664. 

It doës hot follow, however, as a resuit of the conclusion last an- 
nounced, that the decree below in its présent fonn can be sustained. 
That decree> as it was modifled by thé court of appeals in the In- 
diah Territory;) commands Daugherty to pay over to the receiver 
the sum of $11,000, with interèst at 6 per cent, per annum from Oc- 
tober 26, 1899, out of the sum due to Perryman as rental for the 
border pâstures for the yeàr 1898; the same to be appropriated to 
the paymënt of the complainant's judgment, and the residue, if any, 
to be paid to George Bi Perryman. In other -words, the lower court 
deemed it Compétent to seize the rent due for the year 1898 on ac- 
count of the pâstures, and to apply the same on the complainant's 
judgmentj notwithstanding the fact that Perryman was justly in- 
debted to Daugherty to the amount of $20,000, which sum was then 
due and payable. The question arises whether thèse rentals could 
be so seizïed aiid appliedj èten if it be true that the contract for 
the use of the border pa«tures and the mortgage were contrived by 
the parties thereto for the purpose of hlndering and delaying Perry- 
man's creditors. And this question miist be considered in the light 
of an act Of congress approved May 2, 1890 (1 Supp. Bev. St. [2d 
Ed.] p. 734, c. 182), Which contains the foUowing proTisions: 

"No attachaient shall Issue agalnst Improvements on real estate whlle the 
title to the land Is vested In any Inâian nation, except where such Improve- 
ments hâve been made by persons, companles, or corporations operating coal 
or other mines, railrofids, or other Industries, nnder iease or permission of law 
of fin Indlan national councll, ot charter, or law of the TTnlted States. 

"That exécutions ûpon Judgments obtalned In any other than Indian courts 
eball not be valld for the sale <w conveyance of tltle to Improvements, made 
upon lands owned by an Indian nation, except In the cases wherein attach- 
ments are provlded for. 

"Ùpon a return of nulla bona, upon an exécution upon any judgment against 
an adopted citizen of any Indian trlbe, or against any pérson residing In the 
Indian country and not a citizen thefeof, If the judgment debtor shall be the 
owner of any Improvements upon real estate withln the Indian Terrltory In 
exeess of one hundred and slxty acres occnpled as a homestead, such improve- 
ments may be subjected tftthe payment of such judgment by a decree of the 
court in which such judgment was rendered. Proeeedlngs to subject such 
property to the payment of judgments ïnây be by pétition, of which the 
judgment debtor shall hâve notice as In the original suit. If on the hearlng 
the court shall besatisfled from the évidence that the judgment debtor Is 
the owner of the Improvements on real estate, subject to the iMiyment of said 
judgment, the court may order the same sold, and the proceeds, or so much 
thereof as may be necessary to satisfy said judgment and costs, applied to the 
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payment of said judgmeiit; or If the Improyement is of suffleient rental value 
to discharge the jiidgment within a rëàsonable time the court niay appoint a 
receiver, who shall talie charge of such property and apply the rental receipts 
thereof to the payment of such judgment, under such régulations as the court 
may prescribe. If under such proceedlng any improvement is sold only clti- 
zens of the tribe in whlcb said property Is situate may become the purchaser 
thereof." 

The prohibition contained in this statute against attaching im- 
provements on Indian lands other than such improvements as may 
hâve been made by persons or corporations owning mines, railroads, 
and other industries, under lease from an Indian national council 
or by virtue of a charter or a fédéral statute, and the gênerai pro- 
vision therein contained' that exécutions on judgments obtained in 
any other than the Indian courts shall not be valid to sell improve- 
ments on Indian lands, places such improvements beyond the reach 
of judicial process for the collection of debts, except such process as 
is issued on judgments obtained in the Indian courts. The only ex- 
ception to the gênerai prohibition against seizing improvements on 
Indian lands which is contained in the statute is f ound in that clause 
which pennits improvements on Indian lands "in excess of 160 acres 
occùpied as a homestead" to be sold when they belong to adopted 
citizens, or to persons residing in the territory who are not citizens. 
The right so conferred to levy upon improvements belonging to 
adopted citizens and to résidents of the territory who are not citizens 
plainly implies that ail improvements belonging to a member of an 
Indian tribe by blood shall be exempt from seizure and sale without 
référence to the amount or value of such improvements. The court 
of appeals in the Indian Territory reached this conclusion in the 
case at bar; also in the case of Mays v. Frieberg, 49 S. W. 52, and 
with the views expressed in that case as to the object and effect of the 
statute we fully concur. Perryman's border pastures, which were 
leased to Daugherty, as well as his farms and buildings in the Creek 
Nation which were mortgaged to Daugherty, were improvements on 
Indian lands, and, being property of that nature, no part thereof 
could hâve been seized by the complainant below under an exécution 
or attachment, and subjected to the payment of his claim, even if the 
lease and the mortgage had not been exeçuted. It f ollows, there- 
fore, that Perryman's creditors cannot challenge the validity of the 
lease of the border pastures, nor the validity of the mortgage in so 
far as it conveyed property which was at the time exempt from 
exécution, since a creditçr is only entitled to complain of a convey- 
ance of property by his debtor, even if it be voluntary, when the prop- 
erty alienated is of that kind which the creditor is authorized to 
seize and subject to the payment of his claim. If a creditor is power- 
less to seize certain property of bis debtor, either by virtue of an 
exécution or an attachment, while it is owned by his debtor, this disa- 
bility is not removed by the transfer of the property to a third party; 
nor can such transfer be successfully assailed by the creditor, al- 
though in making the transfer the debtor may hâve been actuated 
by a bad motive. In a légal sensé, a creditor has no interest in the 
property of his debtor that is exempt from seizure and sale either 
under an exécution or an attachment, and for that reason the 
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çr^tor cfuwot complaît- ot smy disposition whîch fixe debtor may 
se%',iit to make of 6|uch.py6p<fPty. Walt," Fra,ud. Conv. (3d Ed.) § 46. 
It iB coâQtended, however, — and se thedo'wer courts appear to havë 
held,— that the rent whieh Dâugherty agreed to pay for the use 6f 
the border pastures can be seized and appropriated to tàe payment of 
Perrymau's debts, notwithstanding the fact tbat the improvements 
out of which the rent issued were wholly exempt froin seizure and 
sale; inother words, it is claimed that, if an owner of an improve- 
ment" o» Indian lands sees fit to lease it fOr the purpose of deriving 
an incôme'therefrom, thë rent accruing titider the leaSè is not ex- 
emptj'Tb'ttt may be subjectecï to the paymeiit of the bwner's debts. 
This yieyf df the law is claimed to be erroheous by leàmed counsel 
for the appellants, and we bave been favored with an elaborate argu- 
ment in opposition theretô,^ but on the présent ocôâsiôn we hâve 
found it nimecessary to décide the question, and would not be under- 
stood afe'tepressing an opinion thereon.' ïlie decree Qf the lower 
court, in 80 far as it subjectëd thé rent 'due for the border pastures 
to the payment ôf the con^plainant's jqdgment, was clearly erro- 
née us, becauSe it ignored the fact hei*ettffore mentioned and found 
ttat PenMnan wa^ justl^ indebted to Daugherty for aa amount 
which aï)pears to hâve fegtialed, even îf it did not excefed, the rent 
that was then due to Peri*STnan' on account of the border pastures. 
The complainànt below claims thèse rents'in right Ôf Perryman, 
and any défense which woUld be availabje against Perryman if 
he wére suing for the sàiûé is clearly available agaipst the com- 
plainànt, including the rigït of offset. Schuler v. Israël, 120 IJ. 
s; 511, 7 Sup. €t. 648, 30 L, Éd. 707. While the présent action is 
termed a "cre^itors' bill," it is in the nature of an équitable gamish- 
ment in so fàr as thé rents' accruing from the pasturéè a:re con- 
cerned, and, being a proceeding of thkt iUture, Daugherty is entitled 
to oflfset against the rents which he owes whatever sum is due tô 
himself from Perryman on ^tW note which the latter executed on 
January 24, 1896, and is ip pârt'unpaid. Even if that note is amply 
secnred by a chattel mortga^e, we are not aware of any rule of law 
in virtue of whicl;i the holdeb? Of the ,ndt^ may be compelled in a pro-, 
ceeding of this nature 'to"|résort to* thé security, aWd foreclose it, 
when he has môney of tli,e niafeer i,n hik haiids which is adéquate to 
discharge the obligation' ^ither in whole or iù part. If he was sued 
for the rent by Perryman, M could doUbtless use the note as an off- 
set; and he is not disabled from so doîn'g ii a proceeding of this na- 
ture^ brought by one of Pérrymaû*s creditors. In thé answer that 
^as filed by Daugherty he Stlleges, in Substance, that an agreement 
then existed between himself and Perrytùa'n by virtneOf which the 
i^nt.to accrue ^fçr the border pastures tàr the seàson of 1898 was to 
be'àpplied on the note; and ^^e hâve fcrahd nb évidente in the record' 
which tends to disprovè ïhkt allégation. But, even îf there was évi- 
dence tendingto disprove the existence of such an understanding, 
and 'if ho siich agreement Jiâd been made when the "présent action 
was instituted, we are awâre of no ground on which Daugherty's 
right to offset thé amount due on the note against thé rent due for 
the use of the border pastures could be denied. Daugherty did not 
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forfeit his right to offset the amount due to him for borrowed money 
against the rents, even if he did enter into a fraudulent arrange- 
ment with Perryman for the purpose of hindéring and delaying the 
latter's creditors. The fraud complained of renders the chattel mort- 
gage voidable in so far as it covered property which was subject to 
exécution for Perryman's debts, but the alleged fraudulent arrange- 
ment did not extinguish the indebtedness evidenced by the note, or 
deprive Daugherty of the right to plead that indebtedness as an off- 
set against the rents when, in a proceeding of this ilâture, a créditer 
of Perryman attempts to appropriate them to the satisfaction of his 
claim. 

In view of the conclusions already announced, it will be apparent 
that the only relief which can be aiïorded in the case at bar is a decree 
annulling the mortgages of date Pebruary 15, 1894, and January 24, 
1896, in so far as such mortgages convey property other than im- 
provements on Indian lands which was and still is liable to seizure 
and sale for Perryman's debts. There appears to hâve been some 
property of the latter kind, which was covered by both of the mort- 
gages, — such as cattle and some other live stock. The complainant 
is entitled to hâve the mortgages vacated and annulled in so far as 
they embrace property that was not exempt from exécution by the 
terms of the statute, but he is not entitled to hâve them vacated in 
so far as they cover improvements on Indian lands which are within 
the exemption created by the act of congress. The decrees that were 
entered by the lower courts are accordingly reversed and annulled 
at the cost of the appellee, and the case is remanded to the United 
States court in the Indian Territory, Northern district, sitting at 
Muskogee, with directions to that court to enter a decree to the 
eflect heretofore stated, vacating both of the mortgages in so far as 
they describi and convey property which is subject to seizure and 
sale for the debts of George B. Perryman. 

If it shall so happen that the receiver who was appointed by the 
lower court to take charge of the property described in the aforesaid 
mortgages has in his hands at présent any property which is subject 
to exécution for the debts of George B. Perryman, the decree should 
provide that such property be sold on reasonable notice, to be pre- 
scribed by the court, and that the proceeds of the sale be applied, 
after the payment oî ail costs which may hâve been incurred, to the 
satisfaction of the complainant's judgment so far as the same will 
extend. If the receiver has no such property, or f unds realized there- 
from, in his pëssession, he should be required to settle his accounts, 
and, having dOne so, should be forthwith discharged, and the costs 
incident to the receivership should be assessed against the complain- 
ant below. In the settlement of the receiver's accounts inquiry 
shouM be made as to whether the receiver has in his hands any Per- 
sonal property, or money realized therefrom, which was exempt from 
seizure and sale for Perryman's debts; and, if so found, he should be 
required to account for the same, and restore it to the person or per- 
sons to whom it ot right belongs. In the event that there is no prop- 
erty or f unds in the receiver's hands on the rendition of the decree 
104 F.— 60 
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applicable to thé pâymiebiJoficosts, thedectee i^otMiprovîcIe that 
eachîpartyito the actioai pàyrthe costs wliich they havei reepectively 
incurred- or created. It is Bo ordered. 



ÔOHËlN T. DELÀVINA. 

(Carcult Court, D. Maine. November 12, 1900.) 

' No, 5â4. 

1. Prbliminabt Injuhctions— Grounds— Rulks Qotbbnjho, 

"Wltere thé effect of a prellmlnary Injunction wlll bé to hôld matters snb- 
Btaatially In stata quo witbout Infllctlng àny serions loss on the défend- 
ant, It may be granted, although the rlght of the complalnant Is not clear, 
and the matter wlU be determlned by balanclng the relative détriment to 
th^ parties whlch wlll reSult from grantlng or refuslng It without pre- 
Judging the case by ènterlng upon questions of fact In regard to whlch, 
as dlscloséâ by the affldavlts, there Is a serlous confllct. 

2. Same. 

Prellmlnary Injunctlon grànted upon plalntiff's filing an Indemnlfylng 
bond. 

In Equity^ On appliçatioi^ for preliminary injùnction. 

Edward M. Eaud, for complainant. 
Bird & Bradley, for respondent. 

PUTNAM, Circuit Judge (orally). This case coiues before the 
court on a motioa for an ad intérim injùnction. On the affidavits of 
the complainant he cleariy is entitted to the injùnction asked for. 
The case does nat come within Hatch Storage-Battery Co. v. Electric 
Storage-Battery Oo., 41 0. C. A. 133j 100 Fed. 975> 976 (decided by the 
court of appeals for this circuit on March 16, 1900), because the rules 
there fltateâ do not apply where the effect of the injùnction would be 
only to hold matters statu ç[uo, or substantially so, or where its re- 
fusai would seriously and icretrievably impair the business of the 
complainant, and the grantiûg of it wottld cause only a temporary 
nainor loss to the respondent. The case cornes back to the geiieral 
rules applicable to granting injunctions: under such circumstances 
that the court is compelled to balance the relative détriments to the 
parties beforeàt* ; ! 

The difQculty the court ihas to deal with, however, is that there is 
on nearly every point in the case a very serions confllct of fact, as 
'shown by the respondent's affidavits; a confllct whlch, on final 
hearing, may reqiiire an investigation: of a very large amount of testii 
mony, extending over a long period of time and through an extensive 
range of loealities. The objections to disposing;Of motions for pre- 
liminary injunctions under such circumstances, except according to 
formai rules, are very serlous; because, if the court undertakes to in- 
vestigate the testimony pro and con, it gets a twist which is very 
detrimental on final hearing. Therefore the court must flnd some 
way of 4isposing Of this matter without undertaking to pass on the 
conflicting proof s before it. 
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The court, however, is clear that the use by the respondent of the 
red color on the outside of the box and the inside of the lid violâtes 
the rules of the law with référence to unfair trade. This red color 
is very peculiar, and is the particular thing which a customer would 
carry in his mind. One who bas purchased the cigar manufactured 
by the complainant, seeing this red, would naturally be so struck 
by it that he would carry that without carrying in his mind anything 
else. The other différences between the two packages would not 
ordinarily impress his mind as would the red color. The red used 
by the complainant is very peculiar, and novel in the cigar trade, and 
that used by the respondent is exactly the same. xilthough it is 
used in différent quantifies, and covers différent portions of the box, 
yet it is apparent to the court that thèse diversifies were created 
merely for the purpose of avoiding the charge of infringement while 
making use of this peculiar distinctive feature. 

An injunction may issue to prohibit the respondent from using any 
red color whatever on either the inside or the outside of his boxes. 
With référence to the word "Keystone," the injunction will also pro- 
hibit the respondent from using it except in connection with stamp- 
ing or printing on the outside of his boxes and on the inside of his 
covers, in clear and conspicuous letters, the name of the manufacturer 
from whom he obtains the cigars. So far as the use of the word 
"Keystone" at large is concerned, no injunction can be granted, un- 
less the complainant files a bond to respondent in the pénal sum of 
|1,000, with sufficient sureties, for damages in case the respondent 
prevails. 

Let a décrétai order be entered under rule 21 in accordance with 
this opinion. 



RUCKGABER v. MOORE, CoUector. 
(Circuit Court, E. D. New York. November 7, 1900.) 

1, CiTIZBNSHIP— WOMBN MaBBIED TO Al-IENS. 

The polltlcal status of a natlve-bom American woman wlio marries a 
citizen of France or Bngland, and removes witla him to tiis country, follows 
tliat of her husband. 

2. Internai Revenue — War Revenue Act op 1898— Legacy Tax. 

War Revenue Act 1898, § 29 (30 Stat. 464), which imposes a tax upon 
legacles and distributive shares of Personal property whieh pass "either by 
will or by the intestate laws of any state or territory," does not apply 
to a bequest of property, unless such property, in the absence of a will, 
would be dlstrlbutable under the intestate laws of some state or territory. 

8. Same. 

Such act contains no provision evidencing an intention to give property, 
for the purposes of the tax, a situs separate from that of the owner; and 
It must therefore be presumed that It was intended to apply only in cases 
where the persons and property hâve a recognlzed légal situs withln the 
United States, and not in cases where the transmission of the property 
which Is the subject of the tax is govemed by the law of a foreign coun- 
try, owing to the domicile there of the décèdent, although the property 
Itself may be withln this country, and be hère adminlstered upon. 

4. Samb — Law Governino Transmission dp Personaj^ Property. 

Code Civ. Proc. N. T. § 2694, which provides that the validity and effect 
of a testamentary disposition of personal property situated within the 
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Bt^il!»! apd the ownersUî) and âîapogl€oii of such property, Where It Is not 
àJspoBÇd of by willi are regqlated by the laws of the state or country of 
iwrhlch the décèdent was a résident at the time of his death, does not 
liiaïiW thé foreign law âpart of the lâ,W of the state In such Sénse that the 
pttotufï' source of power to transmît oij'ïeceivb property owned by a non- 
resldeat aMen décèdent te found' IQ fie laws otthe state, so as to bring it 
wlt^ji the provisions qf War ReveniieiAct 189i% %29 0) Stat. 464), but 
l8 merely declaratory of the generally recognisçd rnle* and the title trans- 
niîttëd' Sprlngs from the foreign, and hot thè ddmestic, law. 
6. Sam«— Bbqubst BT NbNÎabsÏDENT AtiBÏ*. 

A woman who was a citizen of> âhd domiciled in, Fî'ance, died abroad, 
and by her will, which waa executed and probatèd In New York, be- 
qne^thed to her daughter, algo a npnresident alien, prçperty consisting of 
an ACcoiiht agalnst citizen? of New York and stock apd bonds of American 
corporations whlch were actuaily within the state; i ffeî(J, that such be- 
quest was not subject to the tax ifiaposed by section 29 of the war revenue 
act of 188& 

Actioq to recover the amount of a legacy tax paid under protest 
under the "war revenue act oî 1898. On demurrer to complaint. 

F. W, .& A. E. Hinrichs, John Œ Carlisle, William Edmond Cur- 
tis, and Henry M. Ward, for plaintiff. 
G-eorge H. Pettit, U. S. Atty., for défendant. 

THOMAS, District Judge. A testâtrix, sojourning in the state 
of New York, duly made her last willi which was admittéd to pro- 
bate in the county of ESags, in thàt state, where the person con- 
firmed asexecutor resided. The testatrix was a-creditor of persons 
residing in such county, and the owner of some shares of stoèk and 
bonds issued by American ébrporations. The exécuter colleçted the 
debt, and received the shares and bonds. The will gave âll the 
estate to the testatrix's daughter, and on such gift the collecter 
of internai revenue of the district embracing Kings county laid 
and colleçted a tax undèt thë wài* revenue act of 1898. This action 
is to recoyer the sum psiid UJlder protest, and the présent ques- 
tions arise upon àemurrer thàt the complaint does not state a cause 
of action. The plaintifif aljégës that the gift wap not subject to 
the tax bepau&e'it w^s màde by-^iWPmàn, who waa a résident of, 
and domiciléd in, France, to her daughter, whô -was a résident 
of , and domiciléd in, <leniianyi The complaint does not indicate 
wbether the tmtatrix op 'hér daiighter ever réëîded within the 
United States. ,;However, fifonist^tements made iipon the argument 
and ih the bri^fs submi^d,, if noifromi the allégations of the com- 
plaint, the court may interpret the complaint as declaring that the 
testatrix, formerly an American citizen, married a French Citizen, 
that thereaftet her resideniee was àbroad, and tljàt for several years 
îmmediately preôçding ,b^r,4çath ,it, taà been in ï^rânce. By the 
several statutes of Àmericà, France,: and Great Britain, the mar- 
riage of a citizen of such country with an alien wife confers upon 
the latter the citizénship of the htibb^hd; and this policy of three 
great pOwers, in copnebtion with section 1999 of the Eevised Stat- 
utes, which proclaimp that expatriation is an inhérent right, estab- 
lishes that àe political status of the wife follows that of her hus- 
band, with the modification that there must be withdrawal from 



RT7CKGABEE T. MOOBB. 949 

her native country, or équivalent act expressive of her élection to 
renounce her former citizenship as a conséquence of her marriage. 
Some serious objections to this, or even the opposite conclusion, 
exist, but it has been reached after due considération of the sub- 
ject, and pertinent authorities, including Slianks v. Dupont, 3 Pet. 
243, 7 L. Ed. 666; Pequignot v. City of Détroit (G. C.) 16 Fed. 211; 
and Comitis v. Parkerson (C. C.) 56 Fed. 556. Hence the testatrix 
must be regarded as having been a nonresident alien at the time 
of her death. For the same reason the daughter of the deceased, 
and her legatee, who had intermarried with a citizen of Germany, 
and for eight years previous to her mother's death had resided 
there, should be regarded as a citizen of that country. 

Hence the discussion will be undertaken at the outstart upon the 
assumption that the gift was by a nonresident alien to a nonresi- 
dent alien. It is undoubtedly true that neither a state législature 
'nor congress may lay an inheritanoe tax unless it has the jurisdiction 
of the donor or donee or the property donated. In the présent case 
there is no dominion over the donor or the legatee. Hence there 
caji be no proper tax unless there is a relation to the property justi- 
fying it. It will be assumed for the moment that the property was 
within the state of New York. In such case the state of New 
York could lay a direct tax upon it, which would be a usual exer- 
cise of the power of taxation. But the inheritance tax laid by the 
state is not based upon the theory of direct taxation of the property. 
It has been deemed a tax on the transmission of the property, based 
upon the right of the state to regulate the disposition of the same 
upon the owner's death. While the United States has no such 
power of régulation, yet it may lay a tax similar to that hère in- 
volved upon property of a nonresident which was in the state at 
the time of his death. TMs follows from the statement of prin- 
ciples in Knowlton v. Moore, 178 U. S. 41, 20 Sup. Gt. 747, 44 L. 
Ed. 969. 

The next inquiry, then, is, was the property within the state of 
New York? The property consisted of a certiflcate of stock issued 
by a new York corporation, bonds and coupons of corporations 
within one of the states, and an account current against citizens 
of New York» An account owing by a résident of the United States 
to a résident citizen qt France does not and cannot hâve a situs in 
the state of New York, but its situs is that of its owner. There 
is no property hère. What there is of property is abroad. The 
complaint states that the property taxed was in the state of New 
York at the decedent's death. This could not be true of a simple 
indebtedness to an alien, actually résident abroad at the time of 
his death. Such property is incapable of a situs apart from its 
owner, and is in this regard unlike public bonds and circulating 
notes of banking institutions (In re State Tax on Foreign-Held 
Bonds, 82 U. S. 300, 324, 21 L. Ed. 179); or bonds of private corpo- 
rations (In re Whiting's Estate, 150 N. Y. 27, 44 N. E. 715, 34 L. 
E. A. 232); or certificates of stock (In re Bronson's Estate, 150 N. 
Y. 1, 44 N. E. 707, 34 L. R. A. 238; Tappan v. Bank, 86 U. S. 490, 
22 L. Ed. 159); or tangible property, such as goods and chattels 
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(Pullman^Patece-Car Co. t. Pennsylivaiiia, 141 U. S. 18,11 Sup. Ct. 876, 
35 li. Edi 613; W. U. Tel. Co. v. Attomey General, 125 U. S. 530, 8 
Sup. Ct.i 961, 31 L. EdJ 790; State Railroad Tax Cases, 92 U. S. 
575, 28 nEd. 669; Marye v. Railroad Co., 127 U. S. 117, 8 Sup. 
Ct. 1037, 32 L. Ed. 94; Coe t. Errol, 116 U. S. ël7, 6 Sup. Ct. 475, 
29 L. Ed. 715). But it may be asked, if a simple indebtedness can 
hâve no separate situs, how can a difflerent conclusion be reached if 
tbe obligation be embodied in a writiûg, wbich is only évidence of 
a debt? Eirtland v. Hotchkiss, 100 tJ. S. 491, 498, 25 L. Ed. 558. 

In Re State Tax on Foreign-Held Bonds, 82 U. S. 800, 21 L. Ed. 
179, Mf. Justice Field said: 

"But debts bwlng by corporations, like debtg owing by Indivlduals, are not 
propërty of *hé debtorS In any sensé. Tbejr are obligations of the debtors, 
and only possess value In tïte bands ofthe credltors. WJtb tbem they are 
property, and In thelr hands they may be tax^d- TocalL debts property of 
the debtors'ls slmply to niisuse, terms. AU thé property tberé can be, In the, 
nature dftnîngs, in debts of corporations, belongs to the credltors, to whom 
they are payable, and follows their domicile, wherever "that may be. Their 
debts canihave no locallty separate from the parties to whom they are due. 
• * * : It is Wdoubtedly tpue that the actïwl sltus of personal property which 
bas a visible and tangible existence, and not the domicile of its owner, wlll, 
in many daseS, détermine thé state In whlch It may be taxed. The same thing 
is true" bf ptoblic securltles cohslsting of state bonds and bonds of municipal 
bodles, anaiclrciflating notes of banklng institutions. The former, by gênerai 
usage, haveaeqnlred the character of, and are treated as, property in the 
place where they are found, though removed from the do^niclle of the owner. 
The latter are treated ând pàss as money wherever they are. But other 
Personal property, conslstlng of bonds, mortgagés, and debts generally, has no 
sltus IndepOndent of the domicile of the owner, and certainly can hâve none 
where the Instruments, as In, the présent caSe, constltuting the évidences of 
debt, are not separated froni tbe possession of tbe owners." 

The learhed judge alsô illustrâtes by autliorities, of which People 
v. Eastman, 25 Cal. 603, is a type, tteit a mortgage has no existence 
independent of the thing secnred by it; that a payment of a debt 
discharges the mortgage; that the thing secured is intangible, and 
has no situs distinct and apart from the résidence of the holder, but 
pertains to and. follows the pèrson. It may be observed that in the 
case then bfflfore the court the bonds ivere beyond the territorial juris- 
diction Of the taxing power. 

The court of appeals of New York has determined that, when the 
owner is a tionresident, bonds of doillestic corporations are taxable 
under the New York transfer act, îf they are in fact in the state for 
safe-keeping, but not when they are actually withont the state; and 
that the stock of such corporations is taxable in New York, irrespec- 
tive of the actual situs cœ the certificate, and that deposits with a 
domestic trust Company are taxable, although technîcally the prop- 
erty of the nonresident is aL mère indebtedness from the trust Com- 
pany. See In re Bronson, 150 N. Y. 1> 44 N. E. 707, 34 L. R. A. 238; 
In rè Whiting's Efetate, 150'-N. Y. 27, 44 N. E. 715, 34 L. R. A. 232; 
In re Morgan's Estate, 150 N. Y. 85, 44 N. E. 1126; In re Houdayer, 
150 N. Y. 37, 44 N. E. 718, 34 L. R. A. 285. Obviously the législature 
in thîs instance left none of its taxing power unexercised, and ex- 
pressed a policy tô exact duties from such nonresidents as should 
lend their crédit to the lOcal enterprises of the state, provided the 
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évidences of debt be within the state. Tte décision înferpreting this 
act stops sliort of holding tliat an account current, due from a rési- 
dent of New Yorli to a résident of France, could be tiie subject of a 
death duty to the state government, although the holding respecting 
deposits with trust companies mày be diâerentiated with difQculty. 
Yet, as is Beers v. Shannon, 73 N. Y. 292, it is high authority for 
holding that if the statute fairly include bonds of private corpora- 
tions, having an actuaJ situs within the state, although the owner be 
ao actual nonresident, they would be subject to a death duty. That 
bonds of corporations may, for the purposes of taxation, hâve a situs 
separate from that of the owner, probably accords with judicial ex- 
pression; but it is considered that there would be a presumption 
against the intention of the taxing power to give such property a 
separale situs. What theory underlies statutes imposing death du- 
ties? "It is the power to transmit or the transmission or receipt 
of property by death, whieh is the subject levied upon by ail death 
duties." Knowlton v. Moore, 178 U. S. 41, 57, 20 Sup. Ct. 753, 44 
L. Ed. 969. This power of transmission is wholly created by law 
(Magoun v. Bank, 170 U. S. 283, 18 Sup. Ct. 594, 42 L. Ed. 1037), with 
the resuit that the right of a person to dispose of his property by 
will is within législative control (U. S. v. Perkins, 163 U. S. 625, 627, 
16 Sup. Ot. 1073, 41 L. Ed. 287). In several instances (Magoun v. 
Bank, 170 U. S. 289, 18 Sup. Ot. 594, 42 L. Ed. 1037; Plummer v. 
Coler, 178 U. S. 126, 20 Sup. Ct, 829, 44 L. Ed. 998) the suprême court 
has quoted with apparent approval the statement of Judge Taney 
in Mager v. Grima, 8 How. 490, 493, 12 L. Ed. 1168, that a state may 
refuse to allow an alien, either as heir or legatee, to take personal 
property within its limits, and may direct that such property shall 
belong to the state. And in Plummer v, Coler, supra, the statement 
in the opinion in State v. Dalrymple, 70 Md. 294, 17 Atl. 82, 3 L. H. 
A. 372, is quoted, which is to the effect that the législature has dis- 
crétion to détermine what limitations shall be imposed on the power 
of disposition by will. Now, the theory of a death tax is that it is a 
limitation upon the power of disposition. Would a statute based 
upon such theory presumptively include the personal property of a 
nonresident alien, présent in the country of the taxing power, with- 
out apt words necessarily indicating such inclusion? It was said in 
Wallace v. Attorney General, L. R. 1 Ch. App. 1, respecting the taxa- 
tion of the Personal property of nonresidents under St. 16 & 17 Vict. 
c. 51: "Parliament has, no doubt, the power of taxing personal prop- 
erty in this country; but I can hardly think that we ought to pré- 
sume such an intention, unless it is clearly stated." The opposite 
presumption is reasonable. The property, by a ruie of the widest 
adoption and long establishment, is regarded as not separated from 
the situs of the owner, and some fltting expression of législative in- 
tention to sever it and give it an independent situs for the purposes 
of taxation must be contained in the statute imposing the tax. Stat- 
utes should not be presumed to obliterate long-established laws re- 
specting rights of property and the place of its taxation; and when 
the législature would hâve jurisdiction neither of the donor or donee, 
nor in légal theory of the property, a statute imposing spécial taxes 
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shouW be presumedip'rimarilj? to apply only to peréoiis and property 
having a recognizea légal situs within the territorial jurisdiction of 
th.é taxiçg poweir;" ! State v;'R«S8, 23 N. J. Law, 517, 522. The trans- 
mission of property whicli is the subject of the tax, in the présent 
instance, is govémed by thé law of the domicile, and not by the law 
of sthe acttial sîtas, and the pr'esumption would be that the taxing 
powerdid not intend to lay an inàeritance tax on pi'operty transmit- 
ted, withottt its intervention, from a person to a person absolutely 
beyohd its jurisdiction. ESpecially should it be presumed that a 
state did not Intiend to apply to nonresidents the theory upon which 
inh^itànoé taxes are bas^j'Since the doctrine flnds no practical ex- 
pression: in the actual policy of modem «tates. Notes, bills, and 
bonds at Ihe death of the owners, nndergreat diversity of circnm- 
stancee, àrSi fonnd in foreign Jnrisdictions; but an àttempt by a for- 
eign pôwer to appoint beneflciaries for such property, or permanent! y 
to appropriàte the samej "wôiïld justly incur the rebuke of the intelli- 
gent sentiment of the ciVilized world." State v. Eoss, 23 N. J. I^aw, 
517, 521. Hence it is not to be presumed that a state has, even to 
a limited degree, put in forcé this theory, uniess the words of the 
statute clearlyindicate it. But the présent statute is fashioned ac- 
cording to ail the légal riiléâ and obserrances of nations, to which 
attention ha» "beeh called, and expressly excludes the property of 
ndnrèsidetit aliens. , 

Sectioû 29 of the act of 1898, now undet considération, provides: 

"That any person ôr perspûs t'àting in chargie! oi" trust, àa adminlstrators, 
ëjfecutbrs, or ttuslees, any tegaciëfl or dlstrlbutive shares arlslng from Per- 
sonal prqperty, if) ♦ * passlng,, after the passage of this act, from any per- 
son, j(osséss^d<?f suGh property, either by will or by the Intestate laws of any 
s|t9,të pr terrltory, or any personal pççperty or Interest tberçln, transferred by 
dèéd, garant, bfi^rgàtttj sale, or gi^t, niade or int^nded to take effiéct in posses- 
sion or enjoymènt after the déath of'the grantOr or bargaliler, to any person 
or! personsv or;tbi;9,py bodyor bodlés, politlc'or corporateiin trust or otber- 
wlse, shall be, ai^d Mreby are, rafidej-çubject t|o:j>, duty or tajs, to be paid to the 
United States,, as (qUows; that is.tp say," etc. 30 Stat. 464. 

It is undoubted that the statute did not intend to subject to the 
tax the property when trahsmitted by wîH, uniess in the absence of 
such will it .would be dîstrtbutable under "the intestate laws of any 
staté or territory." The preseat property, in the absence of the will, 
woald not hâve' been di&tribtttéd accordîng to the intestate laws 
of the stâte bfiîNew York/ b'ttt pursuaait'to the statute of distribu- 
tion of tbe CQoatÈy where the deceased resided. Hence not only is 
there présent the presumptioti that there v?às no intention to tax 
the intangible iJérsOnal property of a n<>nresident alien, but a déc- 
lamation, in "simple words, that only such property ibay be taxed 
undér the act' as Would pasttunder the intestate laWs of the state, 
whieh nèceg^ily: excludes ail personal' Jiropertîr that would nOt 
Sio peLS6.j It ï i& iiOt jurisdictioin oter the ïund for th^e purposes of 
aânufnistratioi liiSit deternlihfes its taxable qualityi, but the statute 
eîabodiës tlfei'thé*ry thkt USttàlly uicferliiés al! iihèritance taxes, 
viz. trafiémîMbte>'<tf tililè by Vlttue of theiaw of a state or terri- 
tory within: tie'JjWlrisdicliiiéa ' of the tiaïing poV?ef; Has the state 
undéirtiakenitoiappOsiôt pèréOôs to-Whom such propferty 'shall be dis- 
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tributed upon the death of the first owner? The attomey for the 
United States, in referring to the similar argument by the plaintiff, 
States that "he entirely overlooks the fact that the law of France 
has, and can bave, no opération or effect whatever in the state of 
New York, excépt by such state^s authority and permission; that 
is, by such state's law. And this is also the same error that per- 
vades the court's opinion in the Hnnnewell Case"; and that such au- 
thority and permission of the state are to be found in Code Civ. Proc. 
§§ 2694, 2701. This last section, after statirlg the recognized law 
for the devise and descent of real property, continues: 

"Bxcept where spécial provision Is otherwlse made by law, the valldity and 
effect of a testamentary disposition of any other property sittiated within tlie 
state, and the ownership and disposition of such property, where It Is not dis- 
posed of by will, are regulated by the laws of the state or country of which the 
décèdent was a résident at the time of his death." 

Section 2701 provides that the court having— 

"Jurisdiction of an action to procure an aecounting, or a Judgment construing 
the will, may, in a proper case, by Its judgment or decree, direct a person, 
to whom ancillary letters are issued as prescribed in this article, to pay, out of 
the money or the avails of the property, received by him under the ancillary 
letters, and with which he is chargeable upon his aecounting, the debts of the 
décèdent, due to creditors residing within the state; or, if the amount of ail 
the decedent's debts, hère and elsewhere, exceeds the amount of ail the de- 
cedent's personal property, applicable thereto, to pay such a sam to each 
ereditor, residing within the state, as equals that creditor's share of ail the 
dlstributable assets, or to distribute the same among legatees or next of kln, 
or otherwise dispose of the same, as justice requires." 

The défendant urges that the last section shows — 

"The state's purpose to retain control of the nonresident decedent's property, 
giving the surrogate's court, or any other court of the state which has juris- 
diction of the action, full power to administer the estate of the décèdent hère, 
not only as it affects the rights of the state under the transfer tax act and 
otherwise, but also as between the parties interested, including résident cred- 
itors of the deceased, and his legatees or next of kin themselves; and that 
section 2694 régulâtes the succession to the property of deceased nonresidents, 
and provides a deflnite rule for the settlement of their estâtes. As to real prop- 
erty, it déclares that the validity and effect of a testamentary disposition of 
real property, or the course of its descent, where it is not disposed of by will. 
shall be regulated by the laws of the state, without regard to the résidence 
of the décèdent. However, with regard to Personal property (which is included 
in the term 'other property'), it provides that the validity and effect of a 
testamentary disposition by a nonresident of personal property situated within 
the state, or its distribution where not disposed of by will, shall be regulated 
by the laws of the state or country of which the décèdent was a résident at 
the time of his death, except where otherwise prescribed by the law of this 
state. The purpose of the législature is apparent in adopting this section. 
It is intended to regulate the succession to the property of deceased nonresi- 
dents, and provide a rule by which our courts could administer the property 
of such nonresident decedents, loeated in this state, and to retain control of the 
same. It makes the law of the testator's résidence or domicile the law of this 
state, for the purpose of administering the nonresident decedent's property; 
and a legacy, etc., of nonresident's property, situated within this state, thus 
passes 'either by will or the intestate laws' of that state, as the case may be; 
for otherwise the laws of such other state or such foreign country could hâve 
no opération or effect within this state." 

The answer to this is clear. The title to the estate trausmitted 
springs from the foreign, not the domestic, law. ïhe statute in this 
regard is declaratory. 
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In Eîmis v. Smith, 14 How. 424, 14 L. Ed. 483, it is said by Mr. Jus- 
tke Wigme: 

' "Fo*' isevèral handred years npon the Oontlnéùt, and In England, from re- 
itorted casest for a hundred years, the rule has been that personal property, in 
cases of Intestacy, Is to be dlstributed by the law of ths domicile oî the intes- 
tate at the tlme of hls death. It has been tinlTersal for so long a time that it 
mày novr be sald to be a part ofthe Jus gentlum. Lord Thurtow Spéaks of it as 
such in the hcuae of lords, In the case of Bruce v. Bruce [2 Boa. & P. 229, 
note]. Ersklne, In' hls Instltutes of the Law of Scotland (book 8, p. 644, tit. 
9, § 4), says tbls rule Is foundçd on the laws of nations." 

Mr. Justice Wayne ibâlls attention to One of the basons for the 
rule given by Lord Hardwicke, ini thèse TPo>rds, so pertineiit to the 
présent corjtroversy: ' ; 

"A contrary rule would, bè çftremely mlschieyous, and wotild affect our 
commerce. No foreigner could deal in our fijuds Jjijt at tl^e perll of his effect» 
going according to our laws, and not those of hls own country." 

In Dammert v. Osbom, 141 N. Y. 564, 567, 35 N. E. 1088, 1089, it is 
said:"'''' ' ,,,',' 

"The ftmdftjnenital error that pervades ail the; reasoning of the learned coun- 
sel on this subiect Is to be f ound in the assumption that the courts of thls state 
can annul; a, disposition of peisoçal property in aforeignwlU, valid by the 
law of the domicile, and dlstrlhwte the property to clalmanta hère, contrary to 
the tenus of such disposition, aa Intçrpreted by the law under which It was 
made. No cpntrolUng.authorlty can be found In a»pport of such a proposition." 

In Oross;¥ï'ru^t Go., iSlK. Y. 330. 339, 30 N. E. 125, 127, 15 L. 
ïl. A. 606, 608, Judge O'Brieai States: 

"It Is a gênerai aïKj unlvçr^al i^e that personal property has no locality. 
It Is subject to thë îàw Of th'é cii^îier's domicile as well in irespect to a dispo- 
sition of It by àct Ihter vlvos as to Its transmission by last will and testament 
and by succession iipon the 6wnér dying Intestate. This'-ls, in substance, the 
iMiguage in "^hloh Judge.Denlo stated the law In this court, and which he 
coïKilSely and elearly exttactéd from the anthortttes elted by him. Parsons v. 
I^yman, 20 N. Y. 112i The learned judge addfedthat 'the prlnciple, no doubt, 
ha» its foundation- m International eomity, but It is equally obligatory, as a 
rule 6Î décision on the courts,' as any légal rule of pùrely domestic origin. 
It'âoes not bel(>ng to the jiidges torecognlze or to deny the rlghts which indl- 
vidualé may clataf under It at thtelr ipleàsure or caprice; but, It having obtained 
thé force of law by' user and acqtilescence, It belongs only to the politlcal gov- 
emment of the' state to change It whenever « change becomes désirable.' 
• * • Should our législature deem It for the public good to repeal the 
statute relating to wiUs, and to provide that ail property should, upon the death 
of the owner, pass under the laws of Intestacy, a disposition by will of Per- 
sonal property, aètually withln the territory of the state, but owned by a per- 
son domlclled In aflother state, would still be yalld, providing It was valid 
by the law whiCh govemed the owner." 

Thèse quotations are not made because the rule stated by them is 
in doubt, but for the purpose of meeting the suggestion of the dé- 
fendant that the Gode of Givîl Procédure is the pripiary source of the 
pbwer to transnlit or of the power to receive. Such statute is mère- 
ly declaratôry of the law. It is not the source of title, but simply 
points ont in gênerai terms where the courts shall look for the law 
which governs the transmission of the title. 

Lastly, the authority for the construction adopted is ample. The 
war revenue stct of 1898, so far as it imposes a legacy tax, as ap- 
pears in Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 747, 44 L. 
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Ed. 969, is a reproduction of the act of 1864, which last act, as re- 
gards duties on legaeies, substantially adopts the English System. 
Under the act of 1864 it was decided by the United States circuit 
court, district of Massachusetts (Gray and Lowell, JJ.), in U. S. v. 
Hunnewell (C. G.) 13 Fed. 617, that the legacy duty imposed there- 
by is made payable on the estâtes of those persons only whose dom- 
icile at the time of their death is in the United States, and that it 
is not payable when the person possessed of such property dies in- 
testate; so it would not be payable if such person die intestate, and 
if an heir takes a distributive share by the intestate laws of the 
place of domicile of the ancestor at the time of the latter's death. 
The facts involved in that case show that the action was to recover 
a tax on a legacy alleged to be due upon American securities, given 
by the will of a woman who at the time of her death was a citizen 
and résident of France, to her son, then and thereafter a résident of 
France. The will was executed in conformity with the law of 
France, was proved there, and a copy thereof was flled in the pro- 
bate office of the county of Suffolk, state of Massachusetts, and the 
défendant, a citizen of such state, was appointed by the probate 
court of that county exécuter. The Hunnewell Case was followed 
in U. S. V. Morris (D. G.) 27 Fed. 341. See, also, upon this gênerai 
subject, Orcutt's Appeal, 97 Pa. St. 179; In re Enston's Will, 113 
N. Y. 174, 21 N. E. 87, 3 L. R. A. 464. The English act was similarly 
interpreted in Thomson v. Advocate General, 12 Clark & F. 1, 13 
Simon, Ch. R. 153 (house of lords 1845). See, also, Wallace v. At- 
tomey Gteneral, L. R. 1 Ch. App. 1. The opinion of Judge Gray in 
the Hunnewell Case is ohviously a correct exposition of the law. It 
résulta from the foregoing views that the demurrer should be over- 
ruled. 



KELLY V. JUTTB & FOLBY CO. 

(Circuit Court of Appeals, Third Circuit November 23, 1900.) 

No. 10. 

Mastbb akd Servant— iNJtjRT to Servant — Neglioence of Pellow Servant. 
Défendant company, wliich was engaged in tlie construction of a bridge, 
furnished for use In the worli a steam derrick, wliicli was complète and 
properly constructed, but required to be set in position and secured before 
being used; and employés were directed to perform that worlj, and mate- 
rlals therefor were furnished them. Before they had eompieted the f asten- 
Ings they were temporarily called away, and a foreman, who was a fel- 
low servant with piaintiff, ordered the derrick to be used, although he had 
been told by one of the worlimen that It was not yet secured and Its use 
was unsafe. The derrielî gave way by reason of the absence of such 
fastenings, and piaintiff was injured. Eeld, that the Injury was not due 
to the failnre of défendant in its duty to furnish a reasonably safe piace 
fo worlc or a safe appliance, but solely to the négligence of the foreman, 
plalntlfC's fellow servant, for which défendant was not liable. 

Id Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

E. Spencer Millei", for piaintiff in error. 
Joseph H. Taulane, for défendant in error. 
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Before DALLAS and GEAY, Gicdiiit Judges, and BEADFOED; 
DisMct Jodge. 

DALLAS, Circuit Judge. Whatever may liave been the cause of 
the plaintiffs injury, it is certain, as matter of fact, that it was 
not due to any négligence committed direetly by the défendant, 
but to the conduct of one or more persons who, uiider the now settled 
law, were the plaintiff's fellow servants. Bailroad Co. v. Conroy, 
175 Û. Si M8, 20 Sup. Ot. 85, 44 UÎM. 181. It was neither alleged 
nor proved, and is not now asserted, that the défendant was at 
fault in the sélection of those servants, or that its rétention of 
them up t» and at the time of the accident in question was culpable. 
It is, however, contended that the disaster which befell the plaintiff 
was occasioned by the failure of the défendant to discharge its own 
Personal duty to exercise due care respecting the safety of the place 
aod of theiinatrumentalities provided for doing the work. We agrée 
that suchm'duty is owing by the master to the servant, and that 
hife liabilH^! for its breach cannot be shifted or evaded by intrast- 
ing its performance to another; ànd the only question in this case, 
as we understand it, therefore, iS whether any dereliction in this 
regard waS tthe proximate cause of the plaintiff's hurt. The obliga- 
tion of the master as to place does not require him to do more than 
sélect (if sélection be possible) a place which, under the circum- 
stances, atod especially in viéw of the nature of the particular work, 
shall not be an unreasonably dangerous one; and as, in this in- 
stance, the' work in hand was the building of a bridge, we are at 
loss to conceive how any other place than that at which it was to 
be built could hâve been reasonably chosen. Moreover, the plain- 
tiff had had considérable exprerience in such labor as be was then 
performing; and the ingenious suggestion which has been made, 
that the derrick presently to be referred to was an "érection," an 
"environment," whîch rendered thë place itself especially unsafe, is, 
we think,i toQ subtle and reflnjng to be practically applied. The 
plain fact is that the derrick was n^t a part of the place, but was 
brought there for use precisely as thé other implements and the ma- 
terials were. It. was an appliance, ^nd as an appliance, though the 
distinction may not be important,, wp will deal with it. 

■ The Jutte & Foley Company, défendant below and hère, being en- 
gaged in the èohstruction crf a bridge, employed Michael Kelly, 
plaintiff below ïiild hère, to do certain work in and abOut that con- 
struction. On tJje morning of the day upon which the accident oc- 
curred, and previously, a certain "bucket" had been raised and low- 
ered by a boàt derrick. Tlie foreman of the carpenters and his gang 
lia,d been engagea' for, twodays in preparing a shore derrick to be 
uded instead of this boat dçi'i'ick- Thèse carpenters were oalled to 
the opposite sjde of the rjver before the shore derrick had been fully 
made read;^, but everything had t^een done except boring holes in 
tfié cap Idè tipon which it was t6' rèst, and insertîng âe proper 
bolts therein to hold it in place. Thèse bolts, Kôwever, were at 
hand, and one of the carpenters was about to go for the auger to 
bore the holes when tlte work was intèrrupted. This man told his 
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foreman, in the présence of one Bennett, who, though described as 
a superintendent, was none the less a fellow servant, that the cap 
log had not been made fast, and particularly called attention to the 
fact that this would render any présent use of the mechanism un- 
safe. Yet the engineer, early in the afternoon, started the engine 
and attempted to operate the derrick with a full bucket attached; 
but the bucket could not be raised, and the engineer was then told 
by Bennett to increase the supply of steam. Accordingly another 
effort was made, and thereupon the unfastened cap log was forced 
out of place, the derrick fell, its boom struck Kelly, and he was 
seriously hurt. That the derrick in question was, in itself, a rea- 
sonably safe appliance, is undeniable. It was a complète and per- 
fect implement. Ail that it was necessary to do was to put it where 
it was to be used, and there properly f asten it ; and the work which 
this involved was, in our opinion, an incident which belonged to 
the gênerai emplojTnent, and which, therefore, the employer could 
rightfully commit to the employed. The structure, as it had been 
supplied, lacked nothing which was essential to its existence as a 
derrick. Its individuality was palpable and distinctive. It was a 
perfected "apparatus for lifting and moving heavy weights." Cent. 
Dict. & Enc. Under a contract to furnish a derrick, its delivery 
would, beyond question, hâve been a conforming delivery; and if, 
in ^uch a case, its wholeness would be évident, how, in this case, 
can it be possible to gainsay its intégral completeness merely be- 
cause something additional, but not intrinsically affecting it or any 
of its components, had still to be done to make it serviceable? It 
might hâve become necessary, as the work progressed. to use it at 
some other point than that at which it was originally placed. This 
would hâve involved its removal and refastening. But surely thèse 
matters would, in transferring the derrick, pertain to the gênerai 
employment, and we do not perceive that any distinction in this 
respect can reasonably be made between the first occasion of set- 
ting it up and any subséquent similar occasion. A composite con- 
struction is not necessarily suggested whenever it is proposed that 
two distinct things shall be physically connected, and the adjunct 
which was designed to support this derrick was no more made a 
part of it than the adjacent soil would hâve been made, had a hole 
been dug directly in the ground for réception of the mast. It could 
hardly be supposed, we think, that the Jutte & Poley Company was 
obliged, at its péril, to itself attend to the mooring and adjustment 
of the boat derrick; and yet, as we apprehend it, the very ingénions 
argument which has been presented on behalf of the plaintif? would 
be quite as pertinent to a derrick afloat as to a derrick ashore. It 
is conceded, or, if not conceded, may be assumed, that this derrick, 
separately considered, was a lit one; for it is not claimed that the 
accident in question was in the slightest degree due to any imper- 
fection in it. The sole complaint is that it was not properly bolted, 
but it certainly was intended that it should be, and the bolts, as 
well as the necessary mechanics and tools, had been actually and 
adequately supplied. In what, then, even with respect to the fasten- 
ing of the derrick, was there any négligence? TTie most that can 
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be Said is tMat it was not ccmtinuously accomplislied; and we are 
not a\tare of any rule of law which prescribed ttat it should hâve 
been* The derrick was, it is trae, set in motion when it ought no* 
to hâve befin, but that was done by a fellow servant; and this quite 
separate ànd distinct default, not the absence of the bolts from the 
cap log, was the proximate cause of Eelly's injury. "In order to 
warranta finding that négligence or an aot not amounting to wan- 
ton wrong is the proximate cabse of an injury, it must appear that 
the injHiy was the natural and probable conséquence of the négli- 
gence or wrongful act, and that it ought to hâve been foreseen in 
the light of attending circuœstances" ; and obviously the hann which 
Kelly suffered was not tifcie natural and probable conséquence of the 
interruption; of the work of the carpenters, and one which ought 
to hâve been foreseen as likely to flow from it. It resulted from 
"a new caiise, and a suflacient cause," — the prématuré and forced 
opération of the engine; and for that act the appellee was not, 
under any possible aspect of the case, responsible. It did not do 
it, nor order it to be done, and cannot be said to hâve even tacitly 
or passively induced it; for it is admitted — indeed insisted — that it 
was really directed by Bennett, who in fact, and as the plaintiff fur- 
ther admits, had been expressly warned that the work of prépara- 
tion was unfinished. It may be conceded that the engineer, in view 
of Bennett's direction to him, was not at fault; but the only efE^ct 
of this concession is to cast the blâme upon Bennett, who, as well 
as the engineer, was a fellow servant of Kelly. It does not fix it 
upon the Jutte & Foley Company, which, as to ail three of them, 
stood in the légal relation of master. Scheffer v. Rallroad Oo., 105 
U. S. 249, 26 L. Ed. 1070; Dredging C!o. v. Walls, 28 0. C. A. 441, 
84 Fed. 428; Eailroad Oo. v. Conroy, supra. The Judgment is af- 
flrmed. 



SYRACUSE TP., HAMILTON OOUNTÏ, KAN., v. ROLLINS. 

(Circuit Court of Appeals, Eighth Circuit. October 29, 1900.) 

No. 1,360. 

1. Appbai. and Erbob— Rbvikv— Piïtdihgb of Fact. 

The snfflclency of the évidence to support spécial flnfllngs of fact made 
by a circuit court cannot be revlewed on a wrlt of error. 

S, Municipal Bonds— Defensks—Estoppei. bt Récitals. 

A munldpjd corporation cannot attack the valldlty of negotlable bonda 
Issued by !t In the hands of bona flde purchasera for vîdue on the ground 
that the records do not show a proper and légal canvass of the yotes cast 
at the electlonr called to détermine wbether sueh bonds should be Issued, 
where thç bopds redte jthe performance of ail required conditions pré- 
cèdent td their Issuance. Even if the récitals could be contradicted, it 
could only be by showlûg the nouassent of the votera, and not merely 
formai omissions. 

8. SaMB— VAIilDlTY. 

That municipal bonds which were to nin 10 yearo are made payable 
more than 10 years after their date does not afCect thelr validlty where 
they were not actually issued until withln 10 years prier to thelr maturlty. 
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4. Tbial— Ereonboùs ENtBT op FiNDiNos— Power to Coebect Record. 

That what purported to be the flndings of the court In a case, but weré 
not in fact such flndings, were inadTertently entered of record, dld not 
preclude the court from setting them aside when ttie error was discovered, 
or deprlve It of jurisdlction to proeeed wlthi tlie considération of tlie case 
as though they had not been entered. 

In Error to the Circuit Ciourt of the United States for the District 
of Kansas. 

The trial court made a spécial flnding of facts which supersedes the neees- 
sity of any other statement of the case. The court's flndings are as follows: 

"(1) That the plaintifC is a résident and citizen of the state of New Hamp- 
shire. 

"(2) That the défendant is a résident and citizen of the state of Kansas, and 
a municipal townshlp and body corporate, in the county of Hamilton and state 
of Kansas, duly organized and existing under the laws of Kansas, and pos- 
sessed the power and authority as such to issue the bonds and coupons in suit, 
to contract and be contracted with, to sue and be sued, and do ail other acts 
and things necessary and convenient for the exercise of its corporate powers. 

"(3) Tliat the plaintiff herein flled his pétition and began this action on the 
25th day of August, 18&7, and that the défendant bas been duly served with 
process, flled its answer, and made a gênerai appearance herein; and that 
the matter in dispute and in controversy in this action, exclusive of interest 
and costs, exceeds the sum and value of $2,000. 

"(4) That the défendant duly issued, executed, and delivered the bonds and 
coupons in suit, being bonds of the face value of $4,500, being forty-five bonds 
for $100 each, with interest thereon at 8 per cent, per annum, payable semi- 
annually, as evideneed by interest coupons attached to each of said bonds, ail 
of said bonds and coupons bearing date the Ist day of June, 1887, which bonds 
were due, and payable to bearer at the fiscal agency of the state of Kansas in 
the City of New York on the Ist day of July, A. D. 1897, on présentation of the 
same; as also said coupons were payable at the same place on présentation as 
they respectively became due. 

"(5) That each of the bonds in suit is negotiable in form, and payable to 
bearer, and recites on its face the following: 'This bond was issued in accord- 
ance with the provision of an act of the législature of the state of Kansas 
entitled "An act amendatory of and supplemental to ehapter sixty-eight of the 
Session Laws of 1872 entitled 'An act to authorize counties, incorporated cities 
and municipal townships to issue bonds for the purpose of building bridges, 
aiding In the construction of railroads, water -power or other worlcs of internai 
improvement and providing for the registration of such bonds, the registration 
of other bonds, and the repealing of ail laws in conflict therewith, and to re- 
peal ehapter 29 of the Session Laws of 1869, and to provide for the issuing of 
railroad and other bonds, and to limit the issuing of school bonds, and to pun- 
Ish the ofScers herein named for a violation of the provisions of this act,' 
approved March 9, 1874." And it là hereby certified and recited that ail acts. 
conditions, and things required to be done précèdent to and in Issuing of said 
bonds hâve been properly done, happened, and performed in regular and due 
form as required by law.' 

"(6) That the bonds in suit were duly presented to the auditor of the state 
of Kansas, and by him duly registered, as provided by law; and said auditor, 
under his seal of office, duly certified upon each of said bonds that it had been 
regularly and legally Issued, and that the signatures thereto were genuine, and 
that the same were registered in his office according to law on the 12th day 
of August, 1887, and within thirty days after said bonds had been delivered. 

"(7) That on or about the 25th day of March, 1887, a pétition signed by about 
one hundred and sixty voters of said Syracuse townshlp, the same being more 
than two-flfths of the voters of said townshlp, was duly presented to the trus- 
tée, clerlî, and treasurer of said Syracuse townshlp, they being the townshlp 
board of said township of Syracuse, asking that a spécial élection be called 
and ordered, and a vote be taken upon the question as to 'wbether bonds shall 
be issued whose face value shall be $5,200 with which to secure for the public 
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a fre^rljriage ot^ the Apka^sas river, biçglnntag at tïjevN»::W. corner of lot 
niimbeRrjtw<?,i)Si<îBpa numberelghteen» ftowmblp numberi' twenty-four, and 
range fort?, iaMitçrininatiHg oa tbe oï>posit© bank of saldirlTOr.' 

"(8) Th*t,oB tlie,?5th day »f Marcb, 1887, tlie townsbtpbaaKl of sald towa- 
Bhfp of Syra,<îHsç, as aforeeaidiafter considération of saldii)e*ation, ordered a 
spécial élection to be held In sald townshlp on the. aôtijdaysof April; 1887. 
for the purpose of 'determinlng whether the proposition to pûrchase the bridge 
now spannlflip the ^''^ansas rlyerat the N.' î^,, «corner, p^jlo^inumber two, sec- 
tion eighteën, townshlp twénty-foùr, range iforty, and tèrminatlng on the oppo- 
site banli of sald river, and Issue the bonds of sald Syracuse townshlp, whose 
face value «liallbPH$5,20O.0O< In payaient for sald bridfee.' "Ehat due notice 
of snch élection; by ! publication was glvenasKprovided byiiawj and said élec- 
tion was dîily , held lô said towpphip lii..puES;uance of sai^ prdei an<i; hptice on 
the 26th day 6f Aprll, 1887; at which élection one hundreà and sèventeen légal 
votes were cài^t. in ifavor flf sa,l<jl. proposition and the issupaçe gf said bonds, 
l^e same béijfg ipore than thr^^iafths of the votes qast fit iguçh«lectiou, and 
wliich.was unftn|tng]fis, there bejng no votes, cast again^tsalii /proposition and 
agàînst the ;is4vaiJice^of Bf^id b'ondf ,at sald élection. .,/; n , ; - ,•,;/; 

■' "(9) Thatj /the /jïîâges and çleçjts . of sai(^ ^élection,' tli^y, belng , the,;«lection 
bioàrd, duiy '(Ç<(?iducte4, said élection, reeejivèd the votes,, and, counted and re» 
tumed the saine ^s,provided %|flaw,^ and said electiop aMi/vofeis and return 
were âuïy canyâjssea, and the^ipsult of said élection declaced.|in favor of the 
Jsfuing of s^ifl bonds as providg.by law, by the towns^iip board at a meeting 
it which W,- ]9i- 1 Olmsted and H- W. Stillhajîoer,, treasur^r, and trustée, we^é 
présent, the record net showing that the clprii was présent, ■ 
; ."(10) Thaljijthe offlcers of said township^qf Syracuse i^tt a; regular township 
board meeting oh, the 20th day of July, 18§7,.îduly Issuedithiaibignls and coupons 
Iç isiiit, the bonds belng fortyràvè In numljer» of the faoé value of $100 each; 
gajd, townsl^p,,J>f Syracuse and, the offlcers , thereof hàyiug been enjoined, and 
Judgment réndered }n an action brought for that purpos^,, from issuing more 
ttiaii $4,500 face value of sald bonds, because it was ,a,lfeged that sucli excess 
Wjas more fhaa 5 pëp cent, value of the taxable prpperty qf said townshlp of 
Syracuse, and said $4,500 face jvalue of sajd T?onds, belng, ï^otîgreater than 5 
per cent., inclusive of ail other bonded indebtedness, ofthi^ taxable property 
pf s^eh townshlp; and said; injunction judgmeht is stillin f^^Lf^rce and efiCect. 

' "(11) That said bonds so isswed as aforesaid were duly and légally registered 
by ;the offlcers ,of, jsald town^Jp in the book,,kept for tb^t pprpose, and the 
township offlcprs of said tq^yp^hip of SyiMiCuse at the .tjmp of issuing sald 
bonds duly madé ont and transmitted tq the,a,'Uditor of the state of Kansas a 
cértlfied statement qf the nunîber, amount, and character of the bonds so Is- 
^ed, ,as provided fty law, which statement was duly attested by the clerk of 
sàid township, and the corpora,te,;Seal of sald township a.ttaohed thereto. 

,.,"(12), That "jvithlp thlrty, days iafter the ,dellTery' qf the bonds In suit the 
e^me were duly presented to, the.auditqr of the state of Kansas for registration, 
and sald auditorqf state diily registered Tthft.same in his offlce In a book kept 
for that purpose,, ànd ùnder 1^ seal of qfflce certifled in wrjting upou each of 
saJd bonds that It hjad been regularly andtlegajjy issued, that the signatures 
thereto were gep,iiiine, ànd that the sameiyas registered in h}» qfflce according 
tO;law on the l2th day of AT^gust,:1887. . , ■! , i 

"(là) That the bonds and cotipons sued oh In this action T^ere issued and de- 
llvered in payment for a bridge spanningi the, Arkansas river In said Syracuse 
tbwiishlp, Hamllton eounty, state of Kansas, and sold to the défendant by one 
James H. Bullen; that said bridge was reeelyed by said défendant in payment 
q|, said bonds about July 30, 1887. since which time the défendant bas owned, 
ànd the cltlzens of said townshlp bave used andienjoyed, aind etill use and en- 
Jdy^ said bridge, and hâve participated in ail the beneflts and advantages 
attènding such o'yvnership afl.d use. :y , , 

, . "(14) That shortly after the issuance and registratjoô of sald bonds, and 
béfdre they, or any of them, or any Installnx^pt of lntere^t,,1}eçame or was due 
théréon, or any of said çouponsi beçapaq, due, tbe plaintifl ïn good falth, for a 
yaluàble considération. In the usual course /of business, and relying upon the 
fàcts as recited thereln, and the reglstratlop Indorsed thereon, as aforesaid, 
ànd without any notice of any defect In the prel|minary proceedings or require- 
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ments in the Issuanee or exécution thereof, purehased sald bonds and coupons, 
and is now the holder and owner of the bonds and coupons in suit in good 
falth. And that the défendant durlng eaeh year after the issuanee of said 
bonds up to the year 189t le^led and caused to be collected of the taxpayers of 
sald township of Syracuse taxes for the purpose of paylng the interest on said 
bonds as evidenced by coupons thereto attached as such coupons respectlvely 
became due, and paid ail and singular sald interest, except the last two In- 
stallments or coupons falling due on the Ist day of January and of July, 1887, 
and sued on hereln. 

"(15) That there is due the plaintifC from the défendant on and on accoimt 
of the bonds and coupons sued on hereln the sum of $5,619.06." 

George Getty, for plaintiff in error. 

A. B. Jetmore and A. P. Jetmore, for défendant in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

OALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Six of the assignments of error are to the effect that the facta 
found by the trial court are not supported by the évidence. But it 
is well settled that when the trial court to which a cause has been 
submitted makes a spécial finding of f acts this court has no au- 
thority to inquire whether the évidence supports the flndings, but 
only whether the facts found support the judgment. Lehnen v. 
Dickson, 148 U. S. 71, 77, 13 Sup. Ct. 481, 37 L. Ed. 373; Myers v. 
Hettinger, 37 C. C. A. 369, 94 Fed. 370; Suprême Lodge v. England, 
36 C. C. A. 298, 94 Fed. 369; Minchen v. Hart, 36 U. S. App. 534, 
18 C. C. A, 570, 72 Fed. 294; Hill v. Woodbury, 4 U. S. App. 68, 1 
O. C. A. 206, 49 Fed. 138. 

It is assigned for error that "no lawful canvass had been made by 
the board of county commissioners, or by any one, of any élection 
held for the purpose of issuing the bonds in suit." The eighth and 
ninth flndings of fact distinctly state that the élection was held; 
that the vote was unanimous in favor of a proposition to issue the 
bonds, there being 117 votes in favor of it and none against it; and 
"that the judges and clerks of said élection, they being the élection 
board, duly conducted said élection, received the votes, and counted 
and returned the same as provided by law, and said élection and 
votes and return were duly canvassed, and the resuit of said élection 
declared in favor of the issuing of said bonds as provided by law, 
by the township board at a meeting at which W. H. Olmsted and H. 
W. Stillhamer, treasurer and trustée, were présent, the record not 
showing that the clerk was présent." This assignment cannot pre- 
vail in the face of thèse flndings. Moreover, under our décisions the 
récitals in the bonds preclude the défendant from raising this ques- 
tion. Brown v. Ingalls Tp., 57 U. S. App. 611, 30 C. C. A. 27, 86 
Fed. 261. In the case last cited it was distinctly held by the court 
that it is the fact of the assent of the voters, and not the certificate 
of that fact, or the canvass of the vote, which confers the right to 
issue the bonds. 

It is next assigned for error "that the bonds run for a longer 
period than that specifled in the pétition presented to the towiiRhip 
board asking for the élection." Tîie récitals in the bonds are a c(f<»i- 
104 F.-61 
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plete aaswer to this objection. Moreover, it is shown to be without 
fOitûdMtJoii in fact by the spécial finding of facts. The bonds were 
to i?nn 10 years. Theywère payable on the ist day of July, 1897, 
and, though they bear date tbe Ist day of June, 1887, the court finds 
they weré not issued until the 20th day of Jnly, 1887, so that they 
matured in a little less than 10 years from the date of their issue, 
which îs the date from which to compute the time they had to run. 
They became binding obligations on the township from the date of 
their issue only. Oity of South St. Paul v, Lamprecht Bros. Co., 
31 0. C. A. 585, 88 Fed. 449, 455. 

Another assigmnent of error is "that the sum appropriated for 
the issuance of said boniij» was in excess of the sum which could 
be appropriated by atownsbipin the construction and purchase of a 
bridge." It is not very clear what is meant by this assignment. In 
appellant's brief it is tréatèd in a double aspect: First, as rais- 
ing the question that the bonds voted were in excess of 5 per cent. 
of the value of the taxable property of the township; and, second, 
as raîsing the question thàt the township could not, under the laws 
of Kansas, purchase a teidge costing more than f200. Conceding 
both of thesè points to be properly raised, they are without merit. 
The amount of bonds voteia for the purchase of the bridge was 
slightly in excess of the 5 pêr cent, limit, but as to this excess the 
township ofRcers were enjôilted from issuing bonds, and the bonds 
actually issued were not iii excess of 5 per cent, of the value of the 
taxable property of the tpwHship. See eleventh spécial finding. At 
the time the bonds in suit were voted and issued, we understand, 
from the brief of couneel, that chapter 68 of the Session Laws of 
1872, found in chapter 12a, Gen. St. Kan. 1889, was in force. Sec- 
tion lof that act provides: 

"The board of eounty commlssloners of any county, the mayor, and common 
councU Of an Incorporated dty, and the trustée, clerb and treasurer of any 
municipal township In this state are hereby empowered to Issue the bonds of 
such county, dty or township. In any sum not greater than five par cent., In- 
clusive of ail other bonded Indebtedness, of the taxable property of such county, 
clty or township, for the purpose of building or purchasing bridges, free or 
otherwise, • ♦ *." 

It will be observed that the only limitation imposed on the power 
of a township to issue bonds for the purpose of building or pur- 
chasing bridges is that the amount shall not be greater than 5 per 
centum, inclusive of ail other bonded indebtedness, of the taxable 
properl^ Of the township. The validity of the bonds was not af- 
fected by législation subséquent to their issue. 

It appears from the record that, after the cause was duly sub- 
mitted to the court, what purported to be flndings of fact and con- 
clusions of law of the court in the cause inadvertently found their 
way onto tbe record. Subsèquently, when the error was discovered, 
the court entered the following order: 

"The flndings of law and fact and order heretofore made In the above-entl- 
tled causé, aiid flled on the 2d day of December, 1898, are hereby set aside for 
the reason that the same were Inadvertently flled and entered. The attorneys 
for the plalntlffl and the défendant are allowed until the second day of the 
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next term of court to submit spécial flndinga of faet and conclusions of la-sv 
for the considération of tbe court." 

The parties did submit spécial flndings of fact and conclusions 
of law to the court in pursuance of tàe leave given them in this 
order. It is now for the first time objected that when the order 
which we hâve quoted setting aside the findings of fact inadvertently 
iiled was entered, the court could not proceed further to consider 
the case "without a new waiver of a jury and a new trial and sub- 
mission of the cause"; but there had been no trial of the cause in 
the sensé that the court had reached a flnal judgment therein. The 
flndings of fact and conclusions of law which found their way upon 
the records are shown to hâve been inadvertently entered of record, 
and not to express the judgment of the court in the case. For that 
reason the court very properly set them aside, and continued to con- 
sider the case upon the proofs submitted at the trial. No sugges- 
tion was made that it had lost jurisdiction to try the case, or that 
a new agreement to try the case before the court was necessary, 
but both parties acted on the assumption, supported by the record, 
that the trial of the case had not been completed by any flnding or 
judgment of the court, and that it was still before the court on the 
original submission and the testimony heard at that time. In view 
of thèse facts, the suggestion that the court had lost jurisdiction to 
try the case, and that its judgment is erroneous for that reason, can- 
not be entertained. 

The writer of this opinion has not heretofore concurred in the 
very extended and sweeping opération and eflect given to récitals 
in municipal bonds by the majority of this court; but the views of 
this court are very little in advance of the récent décisions of the 
suprême court of the United States (Oommissioners v. Eollins, 173 
U. S. 255, 19 Sup. et. 390, 43 L. Ed. 689), and as a law-abiding citizen 
the writer acquiesces in thèse décisions, though he does not believe 
in the doctrine to the extent to which it has been carried, and which 
compels municipal corporations to pay bonds issued illegally, fraud- 
ulently, and without considération because a rascally officer inserts 
a false récital in them. It is a gratifying fact that this case pré- 
sents none of the odious features which often characterize the issue 
of municipal bonds. Hère the bonds voted by the people were hon- 
estly applied by the ofBcers of the township to the purpose for wliich 
they were voted. The people of the township got just what they 
voted for, and for a less price than they were willing to pay for it, 
and hâve had the use and enjoyment of the property from the 
date of its purchase. Interest was paid on the bonds for nine years, 
and the effort to repudiate them at this late day is, upon the facts 
found by the circuit court, without légal or moral merit. The judg- 
ment of the circuit court is afiSrmed. 
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In re PLOTKB. 
(Circuit CJonrt of Appeals, Seventh Circuit. Norember 22, 1900.) 

No. 678. 

î. Bankhtjptct — JuBiSDicTioN OF PbOckbdings — DisTBiCT OF Bankbupt's 
PfjACE OF Business. 

Proof tliat an alleged bankrupt, whose résidence and domicile had for 
years been in another state, liad her principal place of business in tlie 
district Wliere the pétition was flled, up to a time foiu" montlis prier to tbe 
filing of such pétition, after whlch ste had no place of business, Is not 
sufflclent to glTe the court jurlsdlction of the proceedings under Banlir. 
Act 1898, § 2, subd. 1, which oonfers jurlsdlction over the estâtes of 
bankrupts who hâve, had their principal place of business within the terri- 
torial jurisdiction of tlie court "for the preceding six months or the 
gréater portion thereof." 

2. Samk— JÛBisDiCTioiî MusT Afpibmativblt Appeab. 

The essential facts which glve a court jurisdiction of bankruptcy pro- 
ceedings must appear afflrmatlvely and dlstinctly, and where such juris- 
diction rests solely upon the allégation tbat the alléged bankrupt had her 
principal place of business within the district for the greater portion of the 
preceding six months, and it further appears that four months bef ore 
the fllltig of the pétition she made a gênerai assignment under the state 
la^ys, it cannot be presumed, in favor of the jurisdiction, that her assignée 
continued the business for more than à month thereafter, even assumlng 
that such fact, if shown, would constitute, in légal effect, a continuation of 
business by the alleged bankrupt. 

8. Samb— Bfpect op Act on Assignmbnts— State Décisions. 

The question of the effect of the bankruptcy law upon the validity of a 
gênerai assignment made after its passage, in accordanee with the provi- 
sions of a state statute, is not one whlch Is governed by any rule of déci- 
sion in the state, but will be detérmined Independently by the fédéral 
courts. 

Appêal from the District Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

James E. Ward, for appellant. . 
Fred D. Silber, for appellee. 

Before WOODS and GEOSSOUP, Circuit Judges, and SEAMAN, 
District Judge. 

SEAMAN, District Judge. The alleged bankrupt, Emily Plotke, 
appeals from an order of the district court whereby she is adjudicated 
a bankrupt upon a creditors' pétition filéd May 3, 1899. The pétition 
States that "Emily Plotke has for the greater portion of six months 
next preceding the date of flling this pétition had her principal place 
of business and her domicile at Chicago," in said district, and "owes 
debts to the amount of $1,000 and over"; that she is insolvent, and 
within four months next preceding "committéd an act of bank- 
ruptcy," and on January 3, 1899^ made *'a gênerai assignment for 
the beneflt of her creditors to one John Poppowitz," which was duly 
filed and recorded. The subpcena issued thereupon was returned by 
the marshal as served within the district on Emily Plotke, "by leav- 
ing a true copy thereof at her usual place of abode, with Charles 
Plotke, an adult person, who is a member of the family." On May 
29, 1899, the appellant flled a verifled plea, which reads as follows: 
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"And the said Emily Plotke, speelally limlting her appearanee for tbe pur- 
poses of this plea, in her own proper person cornes and défends against the 
foregoing proceeding, and says that she bas not had her domicile witliin the 
territorial limits and jurisi'ietion of this court for the six months next preced- 
Ing the flllng of the pétition herein, to wlt, six months next preceding May 3, 
A. D. 1899, nor bas she had her domicile withln the territorial limits of the 
jurisdiction of this court as aforesaid during any part of said period of six 
months, nor has she now her domicile therein, nor has she had her principal 
place of business within the territorial limits and Jurisdiction of this coart for 
the greater part of the six months next preceding the tiling of the pétition 
herein, to wit, six months next preceding May 3, A. D. 1899, but that before 
and at the time of the tiling of the pétition herein as aforesaid, on, to wit, 
May 3, A. D. 1899, and for more than five years prior thereto, she, the said 
Emily Plotke, was, and from thence hitberto has been, and still is, residing 
in the city of St. Lfouis, and the state of Missouri, and not in the said Northern 
district of Illinois, and state of Illinois, and that she, the said Emily Plotke, 
was not found or served with process in this said proceeding in said Northern 
district of Illinois, or in said state of Illinois. Wherefore she says this court 
is whoUy without jurisdiction in the premises, and this she is ready to verify. 
Wherefore she prays judgment, if this court hère shall take jurisdiction and 
cognizance of the proceedings aforesaid." 

The petitioning creditors flled a replication, and the issues there- 
upon were referred for hearing to a référée, who reported the testi- 
mony taken, with findings sustaining the i>lea and recommending 
that the pétition be dismissed for want of jurisdiction. The iinding 
was overruled by the district court, and an adjudication of bank- 
ruptcy entered, from which this appeal is brought. 

The record présents two questions, only, under the several assign- 
ments of error: (1) Whether, upon the undisputed facts shown, the 
case is within the bankruptcy jurisdiction of the district court; and 
(2) whether jurisdiction appears over the person of the alleged bank- 
rupt. 

The flrst issue challenges the jurisdiction of the district court over 
the estate of the bankrupt, the subject-matter of the proceeding, ir- 
respective of the question of jurisdiction in personam. The facts are 
undisputed that the bankrupt has neither resided nor had her domi- 
cile within the district for any period during the 6 months preceding 
the filing of the pétition, and has resided continuously in the state of 
Missouri for the past 12 years; that she carried on business in Chi- 
cago, within the district (conducted by one Charles Plotke), from 
April 30, 1897, up to January 3, 1899 (the pétition being filed May 
3, 1899); and that she executed a voluntary assignment for the bene- 
flt of creditors, under the statute of Illinois, on January 3, 1899 (the 
assignée taking possession forthwith, and subsequently disposing of 
the assets and closing ont the business under orders of the county 
court). The question is thus narrowed to an interprétation of the 
provisions of the statute. Section 2, subd. 1, of the bankruptcy act 
(30 Stat. 545) invests district courts with jurisdiction to "adjudge 
persons bankrupt who hâve had their principal place of business, 
resided or had their domicil within their respective territorial juris- 
dictions for the preceding six months, or the greater portion thereof, 
or who do not hâve their principal place of business, réside or hâve 
their domicil within the United States, but hâve property within 
their jurisdiction, or who hâve been adjudged bankrupts by courts 
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of compétent jurisdiction without the United States and hâve prop- 
erty WitMn their jurisdiction." As both résidence and domicile of 
the bankrapt were beyond tlie territorial jurisdiction, tlie adjudica- 
tion of bankruptcy resta alçne upon tte provision respecting the 
"principal place of business." The appellees contend, in effect, (1) 
that thé proof of a principal place of business in the district for two 
months, and of no place of business for the remaining period of 
limitation, establishes a casé within the meaning of the words 
"greater portion thereof," in the section above quoted; and, if not so 
construed, (2) that the voluntary assignment was void under the law 
of the forum, and business was carried on thereunder for the requi- 
site period, and was construçtively the business of the bankrupt. 
We are of opinion that neither of thèse contentions is tenable. The 
first calls for a departure from the plain meaning of the language 
used in the statute to make it applicable to conditions which may 
hâve been overlooked in framing the provision, but are not within 
the terms which were adopted; and however désirable it may seem 
to hâve such conditions brought within its scope, to carry out the 
gênerai intent of the act, the correction can be made by législative 
amendment only, and not by way of judicial construction. So far 
as applicable hère, the provision confers jurisdiction over bankrupts 
"who hâve had their principal place of business" within the terri- 
torial jurisdiction "for the preceding six months, or the greater 
portion thereof." Whether thus considered apart from the provision 
as to résidence and domicile, or as an entirety, the language is unam- 
biguous, if not aptly choseh. The expression "greater portion" of a 
month or other stated period is frequently used as an approximate 
measure of time, and its meaning is well understood as the major 
part or more than half of the period named. No justification appears 
for construing like terms in this provision otherwise than in the ordi- 
nary sensé. With jurisdiction dépendent upon the single fact of 
having the principal place of business within the district, the stat- 
ute then imposes the further prerequisite that such business shall 
hâve been there carried on for more than half of the preceding six 
months. In other words, the limitation is made with référence alone 
to the duration of the business in the district, and regardless of the 
fact that its location may be changed short of that period, and 
thus be carried on in différent districts without exceeding the three 
months in either, or that it may be discontinued entirely without 
reaching the time limited in any one; and the provisions in référence 
to domicile and résidence are equally restricted, except for the dis- 
tinction as to résidence, that it may be retained in one district after 
domicile is changed to another. With this meaning clearly conveyed 
by the language of the statute, the policy of so restricting jurisdiction 
is not open to judicial inquiry. In support of the construction for 
which the appellees contend, two décisions are cited whereby sec- 
tion 11 of the bankrupt act of 1867 (section 5014, Eev. St.) is so con- 
strued, — one by Judge Blatchf ord (In re Foster, 3 Ben. 386, Fed. Cas. 
Ko. 4,962), and the other by Judge Lowell (In re Goodfellow, 1 Low. 
510, Fed. Cas. No. 5,536). However Instructive thèse casea may be 
in interpreting the présent statute, they are not applicable by way 
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of précèdent, because of the clear diversity in the respective pro- 
visions. Section 11 of the former act gave jurisdiction over péti- 
tions flled by volantary bankrupts to "the judge of the judicial dis- 
trict in which such debtor has resided or carried on business for the 
six months preceding the time of filing such pétition, or for the long- 
est period during such six months"; and the limitation thus stated 
was held to mean "the longest space of time that the bankrupt has 
resided or carried on business in any district during the six months." 
In re Foster, supra. It may well be conceded that the language of 
that provision was susceptible of no other fair interprétation; that 
"the longest period" of business "during such six months" was clear- 
ly implied, and, as remarked by Judge Blatchford, "not the period 
which, mathematically considered, is the greatest part of the six 
months." But section 2, subd. 1, of the act of 1898 states the juris- 
dictional requirements in terms clearly distinguishable from those 
which were thus construed, namely, that a principal place of busi- 
ness shall hâve existed within the district "for the preceding six 
months or tbe greater portion thereof," thereby establishing as the 
test continuance of the business in the district for the "greater por- 
tion" of the six months, and not "the longest period" of business "in 
any district during the six months." This departure from the pro- 
visions of the prior act is marked both in the change of words and 
in their coUocation, and is not a mère substitution of synonymous 
words, as argued by counsel. 

The further contention that the requisite period of carrjing on 
business appears in the conceded facts of the voluntary assignment 
made January 3, 1899, and the transactions thereunder, is not well 
founded. The question discussed on the argument, whether the 
bankrupt act made the assignment void ab initio, or voidable only 
in the event of an adjudication of bankruptcy, as affecting the sub- 
séquent possession, however important in one phase, is not material 
in the absence of a distinct showing that the business was contin- 
ued under the assignment for more than one month. Where juris- 
diction of the fédéral courts is made dépendent upon citizenship or 
other spécifie fact, "the presumption in every stage of the cause is 
that it is without their jurisdiction, unless the contrary appears from 
the record." Bors v. Preston, 111 U. S. 252, 255, 4 Sup. Ct. 407, 28 
L. Ed. 419; Eaiiway Co. v. Swan, 111 U. S. 379, 383, 4 Sup. Ct. 510, 
28 L. Ed. 462. The essentîal fact must appear afflrmatively and dis- 
tinctly, and "it is not sufficient that jurisdiction may be inferred ar- 
gumentatively." Wolfe v. Insurance Co., 148 U. S. 389, 13. Sup. Ct. 
602, 37 L. Ed. 493; Parker v. Ormsby, 141 U. S. 81, 83, 11 Sup. 
Ct. 912, 35 L. Ed. 654. In the case at bar the record fails to show 
that the business was carried on by the assignée for any deflnite 
period, and tbe proof is insufQcient to confer jurisdiction, within the 
rule stated, even on the assumption that the transactions of the 
assignée were, in légal effect, the carrying on of business by the 
assigner. It is true that a sale of the assigned property (a stock of 
goods) appears to hâve been made by the assignée as an entirety, 
thus closing out the business; but the time is not stated, and it may 
well be inferred from the testimony that such sale occurred soon 
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afte? the assignaient jwas made. , The mère fact tliat proceeds of 
sij^jh^s^e are retained in the ha^4s of the assignée for distribution 
is Bot carrying on business, in thie pense of the statute. The active 
business then ceased, and the liability to account for the proceeds 
is no more operative to save th^ iiinitation than would be the case 
if tlie business wére closed out dir^tly by the bankrupt, either with 
or witl^out subséquent payment pf debts out of the proceeds. No 
évidence being produeed to oyercomé the presumption of fact against 
jurisdiction, the question of the légal status of the assignment does 
not reqûire considération. It njay be remarked, however, that the 
validity pf the assignaient is notj questioned under the state statute, 
and its status depppds upon a construction of the proTisions of the 
national bankniptcy act in that regard, and the inquiry is not one 
which ip govemed by any rule of décision in the state. In so far, 
therefore, as Harbaugh t. Costellp, 184 111. 110, 56 N. E. 363, passes 
upon the effect of such act on vol^ntary assignments made after its 
passage, the décision is not necessarily controlling, as contended by 
counsel ; but that question, when presented, will call for independ- 
ent judgment, in the light of ail the authorities. In Mayer y. Hell- 
man, 91 TJ,, S. 496, 500, 23 L. Ed. 377, a différent construction ap- 
pears to hâve been placed upon the hankrupt act of 1867; and in 
Simonson v, Sinscheimer, 95 Fed. 948, 952, 37 C, C. A. 337, 342, that 
mling is cited as equally applicable under the présent act See, 
also, Davis v. Bohle, 92 Péd. 325, 34 C. C. A. 372; In re Gutwillig, 
92 Fed. 337, 34 C. 0. A. 377; In re Gutwillig (D. C.) 90 Fed. 475, 
478, cited with approval in West ÎCo. v. Lea, 174 U. S. 590, 596, 19 
Sup. et. 836, 43 L, Ed. 1098. 

We ajre of opinion, therefore, tîiat the district court was without 
jurisdiction of the cause alleged in the pétition, and the question 
whether the want of personal service was waivçd by appearance 
does not call fpir solution. The order of the district court is reversed, 
accordingly, with direction to dismiss the pétition for want of ju- 
risdiction. 



STEELE et al. r. BUEL et aV. 

(Circuit Court of Appeals, Elghth Circuit November 12, 1900.) 

No. 1,304. 

1. BANKHtTPTCT— Appbalb— Time op Taking. 

The Umltatlon of 10 days for taklng appeals prescrlbed In Bankr. Act 
1898, S 25, applies only to appeals fropi the partlcular juflgments enumer- 
ated In such section; but a gênerai rlght of appeal is glven by section 24, 
which Is applicable to ail other controversies, and which Is without any 
limitation as to time other than that fixed by the law for the régulation 
of appeals generally.» 

a. Same— Exemptions. 

The provision of Bankr. Act 1898, § 6, that "this act shall not affect 
the allowance to bankrupts of the exemptions which are prescrlbed by the 
state laws," etc., estâbltshes thé rule of exemption which pervades the 
entlrè act, àhd must be réad into every other section and provision thereof. 

1 Appeal and review In bankruptcy proceedings, see note to In re Eggert, 43 
0. O, A. 9. ; 
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8. Samb— Ihsuhancr Policies. ^ „ ^ 

Bankr. Act 1898, § 70, provides that the trustée In bankraptcy shall be 

vested, by opération of law, with the tltle of the bankrupt, "except in so 
far as it Is to property which is exempt, to ail * • • (5) property 
whlch prior to the flling of the pétition he eould by any means hâve trans- 
ferred, or whieh might hâve been levied upon and sold under judicial pro- 
cess against him: provided, that when any bankrupt shall bave any Insur- 
ance policy which bas a cash surrender vaine * * * he may, within 
thirty days after the cash surrender value bas been ascertalned, • * • 
pay or secure to the trustée the sum so aseertained and stated, and con- 
tinue to hold, own, and carry sueh policy free from the claim of creditors; 
• * * otherwise the policy shall pass to the trustée as assets." Beld,tha.t 
the entlre section is limited in its application, by its own terms, and by 
section 6, -which establishes the rule of exemption, to property whIeh is 
not exempt under the state laws, and that the proviso to clause 5 applies 
only to Insurance policies which are not so exempt, and is intended in 
such casé to give the bankrupt fhe preferred right to retaln such policies 
on payment of their cash surrender value. 

Appeal from the District Court of tie United States for the South- 
ern District of lowa. 

The flrm of Steele & Co. and Daniel Steele, Anna M. Steele, William M. 
Steele, and Daniel H. Steele, the individual members composing the flrm, were 
duly adjudged bankrupts in the district court of the United States for the 
Southern district of lowa, Eastern division. Ail the parties were, when the 
proceedings In bankruptcy were instituted, heads of families, and citizens and 
résidents of the state of lowa. At the date of the adjudication the bankrupts 
severally held policies of Insurance on their lives as follows: Daniel Steel ev 
three on his life; William M. Steele, two on hls life; Daniel H. Steele, one 
on bis life. The bankrupts claim that thèse policies of insurance and their 
cash value were exempt under the laws of lowa from the payment of their 
debts, and that, being so exempt, neither the policies nor their cash value 
passed to the trustée in bankruptcy as assets of their estâtes under the bank- 
rupt act. The référée in bankruptcy reported to the district court that the 
policies were not exempt under the bankrupt act, but passed to the trustée 
as assets of the bankrupts' estâtes; and the district court, somewhat doubt- 
Ingly, conflrmed the ruling of the référée, on the authority of a préviens déci- 
sion of that court in Re Lange (D. C.) 91 Fed. 361, and thereupon the bank- 
rupts appealed the case to this court. 

W. B. Collins (H. E. Collins, on the brief), for appellants. 

James C. Davis, W. J. Roberts, and Hillhouse Buel, for appellees. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

It is objected by the appellees that the appeal was not taken with- 
in 10 days, as required by section 35 of the bankrupt act, but the 
limitation of 10 days prescribed by .that section is by its terms lim- 
ited to appeals "in the following cases, to wit: (1) From a judg- 
ment adjudging or refusing to adjudge the défendant a bankrupt; 
(2) from a judgment granting or denying a discharge; and (3) from 
a judgment allowing or rejecting a debt or claim of flve hundred dol- 
lars or over. Such appeal shall be taken within ten days after the 
judgment appealed from has been rendered, and may be heard and 
determined by the appellate court in term or vacation, as the case 
may be." This case does not fall under either of the three heads 
mentioned in the section. The rule, therefore, applicable to this case 
7S found in section 24, which gives the right of appeal in absolute 
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terms, withont any limitation as to, time other than that ôxed by 
law for the re^lation of àpj^alàigèperally. 

The remaining question is, wére the policies exempt under the 
bankrupt act? The ieamed district judge, in hls opinion in this 
case, concèdes that policies of life insurance are exempt from the 
payment of the assûred's debts under the Code of lowa. The broad 
and comprehensive provisions of section 1805 of the Code of that 
State leave noroom for doubt on this question. The claim of the 
trustée is that the proviso to section 70 of the bankrupt act abro- 
gates the state law and s.ection 6 of the bankrupt act, so far as re- 
lates to the exemption' pf policies of lif e insurance held by the bank- 
rupt. Section 6 of ttë act déclares: 

"This act shall not affect the allowance to banlirupts of the exemptions 
■which afe prescrlbed by the state laws In force at the tlme of the fillng of the 
pétition In the state whereln they hâve had thelr domldle for the six months 
or the greater portion thereof Immedlately precedlng the flllng of the pétition." 

This section establishes the rule of exemption in the most abso- 
lute and unqualiûed terms, and that rule is the state law. The 
phrase, "this act shall not," is the exact légal équivalent of the ex- 
pression, "nothing contained in this act shall." This rule of ex- 
emption, therefore, pervades the whole act, and is to be read into 
every other Section and provision of the act. If congress had in- 
tended to diminish or lessen the state exemptions in any case, and 
particularly if it had ihtended to subject to the payment of the bank- 
rupt's debts his policies of life insurance which were exempt under 
the state law, that intention would undoubtedly hâve found expres- 
sion in clear and unmistakable language in section 6. That was the 
appropriate place for limiting or qualifying the state exemptions, if 
it was to be done at ail. "If a gênerai provision is merely to be 
negativeâ in some particular, the négative should be expressed in 
immédiate contact with the gênerai words." Bouv. Law Dict. tit. 
"Proviso." Additional exemptions or beneflts not granted to the 
debtors by the. state laws might be provided for, in tiie proper con- 
nection, anywhere in the act, as was done by this proviso in rela- 
tion to policies of life insurance in States which do not exempt them, 
as we shall presently see. In construing the proviso to section 70, 
not only the whole of that section, but the whole act, must be con- 
sidered. That section reads as follows: 

"The trustée of the estate of a bankrupt, upon hls appolntment and quallfl- 
cation, and hls successor or successors, }f he shall bave one or more, upon hls 
or thelr appolntment and qùallflieatlon, shall In tum be vested by opération of 
law wlth the tltle of the bankrapt, as- of the date he was adjudged a bankrupt, 
exCept In so far as it Is to property which Is exempt, to ail (1) documents 
relatlng to hls property; (2) Jnterests In patents, patent rlghts, copyrights and 
trade-marks; (3) powers whieh he might bave exerdsed for hls own beneflt, 
but not those which he might hâve exerclsed for some other person; (4) prop- 
erty transferred by him in fraud of hls creditors; (5) property which prier 
to the flllng of the pétition he could by any means hâve transferred or which 
might bave been levied upon and sold under judicial process against him: pro- 
vided, that when any bankrupt shall hâve any insurance pollcy which bas a 
cash surrender value payable to himself, hls estate, or Personal représentatives, 
he may wlthln thlrty days after the cash surrender value bas been ascertained 
and stated to the trustée by the company Issuing the same, pay or secure to 
the trustée the sum so ascertained and stated, and continue to hold, own, 
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and carry such polley free from the daims of the creditors partlclpatlng In the 
distribution of hls estate under the banisruptcy proceedlngs, otherwise the 
poliey shall pass to the trustée as assets; and (6) rights of action arising upon 
contracta or from the unlawful taking or détention of, or injury to, his prop- 
erty." 

The only right or title the trustée has to any of the bankrupt's 
property is acquired under this section. It vests the title of the 
property in the trustée, "exeept in so far as it is to property which 
is exempt." How is it to be known what "is exempt"? There is 
but one source of information on that subject, and that is the state 
law adopted by section 6, and the légal effect of this exception is 
precisely the same as if it read, "exeept property -which is exempt 
under the state law." This exception must be read into every other 
clause and provision of the section. The flfth clause of this section 
shows conclusively that the construction of the proviso contended 
for by the trustée is wholly inadmissible. By the plain language of 
this clause of this section, the trustée is invested with the title to ail 
the bankrupt's "property which prior to the filing of the pétition he 
could by any means hâve transferred. * * *" Now, the bank- 
rupt could hâve transferred every particle of property he owned prior 
to the filing of the pétition, and why does not the trustée set up a 
claim to ail of it under this clause? Because it is felt that if such 
a claim was made it must fail, for the reason that it would be per- 
ceived at once that to grant it would complet'ely nullify section 6 
and ail exemptions under state laws, leaving the bankrupt without 
any exemption whatever. But there is just as much reason for the 
trustée claiming under this clause ail the property exempt under the 
state law as there is for claiming a part of it. The différence is one 
of degree only. It is obvions that section 6 must be read into this 
clause, if that section is to hâve any effect at ail, and the bankrupt 
to be allowed any exemptions. But the clause of the flfth para- 
graph immediately preceding the proviso, and to which the proviso, 
according to the accepted rule for the construction of provisos, must 
be referred, removes ail doubt as to what is meant by the proviso. 
In connection it reads: "The trustée • « ♦ ghall be vested by 
opération of law with the title of the bankrupt * * * to aîl 
property which might hâve been levied upon and sold under judiciaî 
process: provided, that when any bankrupt shall hâve any Insur- 
ance poliey which has a cash surrender value," etc. What kind of 
an insurance poliey is hère meant? Plainly and obviously an Insur- 
ance poliey "which might hâve been levied upon and sold under 
judiciaî process," and as to such policies the proviso makes a pro- 
vision by which the bankrupt may retain his poliey by paying its 
cash surrender value, and thus retain the beneflt of the low rate of 
premium obtained when he was younger, and which could not be 
obtained on a new poliey. Moreover, the proviso is to be read in 
the light of section 6, and made to harmonize with it and the other 
provisions of section 70, and, giving due effect and opération to this 
rule of construction, the proviso means precisely what it would if it 
read, "provided, that when any bankrupt shall hâve any insurance 
poliey noi eœem/pV ïhe italicized words or their équivalent are 
necessarily implied from the other provisions of this section as well 
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aa from the sweeping provisions of section 6, âûd what is implied 
îh A stdtutè is as mucli a paH of it as -what is eipressed. U. S. v. 
Babbxtt, 1 Black, 61, 17 L. E^. 94; Gelpcke v. City of Dubuque, 1 
Wall. 221, 17 L. Ed. 519; Wilson Co. v. Third Nat. Bank, 103 U. 
S. 770, 26 L. Ed. 488; Thurber y, Miller, 32 U. S. App. 209, 14 C. 
C. A. 432, 67 Ped. 371. Tbis construction gives effect to every pro- 
vision of the act, and renders thçm harmonious. 

It ha» always been tlie policy pf çpngress to exempt to debtors and 
banknipts the property exempt to them by the state law. From the 
organization of the fédéral courts under the judiciary act of 1789, 
the law has been that creditors suing in those courts could not sub- 
ject to exécution property of their debtor exempt to him by the law 
of the State, Judiciary Act 1789 (1 St'at. 93, c. 21); Wayman v. 
Southayd, 10 Wheat. 1, 32, 6 L. Ed. 253; Lamaster v. Keeler, 123 
U. S. â76, 8 Sup. et. 197, 31 L. Ed. 238; Dartmouth Sav. Bank v. 
Bâtes (C. C.) 44 Fed. 546, Coofessedly, the creditors, who through 
the trustée are now seeking to subject thèse policies to the payment 
of their debts, could not haye subjected them to the payment of 
their debts by exécution or other légal process issuing either from 
the state or the fédéral courts. JThe same rule has obtained under 
the bankrupt acts, which hâve sometimes incrçased the exemptions, 
notably ^0 under the, act of 1867 (section 5045, Rev. St.), but hâve 
never lessened or diininished thenii. An intention on the part of 
congress to violate or abolish this wise and uniform rule observed 
from the création oi pur fédéral, çystem should be made to appear 
by cleja,r; a,nd unmistakable language. It will not be presumed from 
a doubtful or ambigupius provision fairly sus(?eptible of any other 
construption. If "congress wàs going to attack the state exemptions 
;and lessen^or diminish them in any degree, the exemption of life 
insurance policies wopld be theivéry last exemption to be attacked. 
They are yery generally estperaed the best and safest means by which 
a man pf iimited mpa^s, or one; dépendent on hjs dajly earnings for 
his, support, can make provision to préserve hisfamily from suflfer- 
ing gjid want after his death. Tlii^ is the view taben of life insur- 
ance policies by the suprême court of the United States. In the case 
of B^k V. fl:ume, iMtiï. ^.:195, ;211„ 9 Sup. Ct 41, 46, 32 L. Ed. 370, 
377, Chiëf justice Fuller,^ delivering the unanimous judgment of the 
court, eaid: " ,'; , ■[.:-^ 

"Thls argument In fhe Intérest of creditors concédés that the dèbtor may 
rightfully préserve hls (amlly. jCrom .sitffertng and want. It seems to us that 
the samepublic policy whieh |ïistifles this.ahd reçognlzes the support of wife 
and childreiï àp a positive obligation In law as well as moralSi should be ex- 
tended to protect them from destltutich after the debtor's death, by permit- 
ting hlm, not to accUBiuIârte a fund as a permanent provision, but to dévote 
a moderate portion of Jjl? : earnings to keepon foot a securlty for support 
already, or which could thereby be lawfnlly obtained, at least to the estent of 
requirlng that, under such circumstançes, the fraudulent intent of both parties 
to the transaction should be made out." 

Instead, theref ore, of nullifying the fundamental and basic rule of 
exemption established by section 6, and curtailing the exemption un- 
der the state law, the proviso in question was ihtended to and does 
give the bankrupt a right which, in states whose laws do not exempt 
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policies of life insurance, he would not hâve without it. The pro- 
viso is operative in those states only whose laws do not exempt pol- 
icies of insurance, and has no application in states whose laws do 
exempt them. This construction removes ail seeming confiiet or in- 
consistency between section 6 and the proviso of section 70, and 
gives that effect to each which congress plainly intended they should 
hâve. 

The judgment of the district court is reversed, and the cause re- 
man^ed, with instructions to that court to set aside the referee's 
report, and enter judgment in favor of the bankrupts for the pol- 
icies of insurance claimed by them, respectively. 



In re SCHAEFEE. 

Plstrict Court, B. D. Pennsylvania. November 22, 1900.) 

No. 650. 

BANKRDPTCT— PROVABLE DeBTS— CONTRACT OF InDOBSEMKNT. 

Under Bankr. Act 1898, § 63a, subd. 1, whlch provides that debts may 
be proved against the estate of a bankrupt whieh are "a flxed liability, as 
evidenced by a judgment or an instrument in wrlting absolutely owing 
at the time of the filing of the pétition against him," a note of a third 
person, payable to the banlsrupt and indorsed by him, but which was not 
given for his accommodation, and had not matured at the time of the 
filing of the pétition against him, is not a provable debt against his estate. 

In Bankruptcy. Question certiâed by référée. 

Wm. U. Hensel, for trustée. 
Wm. H. Roland, for creditor. 

McPHERSON, District Judge. The question for décision arises 
upon the following certificate of the référée: 

"The pétition by creditors of Christian Schaefer, bankrupt, was filed in the 
office of the clerk of the district court of the United States on July 7, 1900. 
Christian Schaefer was adjudicated a bankrupt on August 4, 1900. At the 
flrst meeting of creditors, held September 20, 1900, a claim was presented by 
the Farmers' National Bank of Lancaster, Pa., against the estate of Christian 
Schaefer, on a note given by FYank Pfeiffer to the order of Christian Schae- 
fer for $300, and indorsed by said Christian Schaefer to the said Farmers' 
National Bank of Lancaster. Said note was dated June 27, 1900, and was 
payable flfteen da.vs after date, on July 12, 1900. Said note consequently be- 
came due, and the Indorser's liability became flxed, flve days after the cred- 
itors' pétition was flled, but several weeks prior to the adjudication of Chris- 
tian Schaefer as a bankrupt. The pétition of Miller & Hartman, of Lancas- 
ter, Pa., a creditor of the said Christian Schaefer, bankrupt, has been filed 
with the référée, asking for a re-examination of the said claim of the Farm- 
ers' National Bank of Lancaster, Pa.; and the parties hâve agreed that the 
above facts should be certlfied to your honorable court, and a décision asked 
upon the question whether the said claim of the Farmers' National Bank of 
Lancaster is or is not a debt provable in bankruptcy." 

It thus appears that the claim of the Farmers' Bank against the 
bankrupt is based upon his contract of indorsement; and, since 
nothing appears to the contrary, I shall assume that the note was 
given for a debt of Pfeiffer, the maker, and not for the mère accom- 
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modatîon of gcliaefer, tîie indorser. ïn such a siiatç of facts, I 
am of opinion that the bank did Dot hâve a provable debt under sec- 
tion 63, cl. "a" (1), of tke bankrûpt act. That clause permits sucb 
debts of the bankrupt to be approved and allowed against bis estate 
as are "a flxed liability, as evideneed by a judgment or an instru- 
ment in -writing, absolutely owing at the time of the flling of the 
pétition against him, whetiier then payable or not * * *"; but 
it makes no provision for liabilities that are contingent only. It 
scarcely admits of argument, I think, that an indorser's liability 
is only contingent until the note becomes due, and the proper 'steps 
hâve been taken to charge him with notice of nonpayment. In re 
Loder, Fed. Cas. No. 8,457; In re Riker, Fed. Cas. No. 11,833. See, 
also, the discussion of the subjectof flxed liability in Ee Arnstein, 
2 Nat. Bankr. N. 106, 101 Fed. 706; In re Chambers, 2 Nat. Bankr. 
N. 864; In re Dunnigan, 2 Nat. Bankr. N. 755. 

The act of 1867 (Eev. St. 5069) permitted the créditer to prove 
a claim against a bankrupt indorser after the liability had become 
flxed, although the debt had not become absolute until after the 
adjudication in bankruptcy; but, so far as I am aware, there is no 
such provision in the présent act. 

The référée is accordingly directed to re-examine the claim of the 
Farmers' Bank, and to reject it, if no other facts appear than are 
stated in the foregoing certiflcate. 

(January 7, 1901.) The wlthln order Is resclnded, and tlie référée is di- 
rected to allow the bank's claim. 



In re ALBREOHT. 

(District Court, B. D. Pennsylvanla. December 1, 1900.) 

No. 538. 

Bankruptct— -Objections to Dischabgb— Time for Filino. 

Spécifications of objections to the discharge o( a bankrupt, flled after 
the expiration of the tlme preserlbed therefor by gênerai order 32, wlthout 
leave of conrt or valld excuse for the delay, wUl be dlsmlssed on motion 
of the bankrupt 

In Bankruptcy. On motion to dismiss spécifications of objec- 
tions to discharge. 

Julius 0. Levi, for bankrupt. 

Wm. A. Gray and Samuel Kirkpatrick, for objecting creditors. 

McPHEESON, District Judge. On September 17th the bankrupt 
presented his pétition to be discharged, and thereupon the court flxed 
October 8th as the day for the hearing, requiring the creditors to 
appear on that day, and show cause why the pétition should not be 
granted. General order No. 32 provides that "a créditer opposing 
the application of a bankrupt for his discharge, or for the confirma- 
tion of a composition, shall enter his appearance in opposition there- 
to on the day when the creditors are requjred to show cause, and shall 
file a spécification in writing of the gfrounds of his opposition, within 
ten days thereafter, unless the time shall be enlarged by spécial order 
of the judge." This 6rder was not cbmplied with, but on October 
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26th two of the creditors flled spécifications of objections, and fol- 
lowed this action by flling additional spécifications on November Ist 
and November 20th. No application was made to the court to per- 
mit tbese spécifications to be flled, and the bankrupt now moves to 
dismiss them on the ground that they corne too late. I think the 
motion must prevail. The only excuse offered for the delay is that 
counsel for the bankrupt agreed orally that the spécifications need 
not be flled within the period named in gênerai order No. 32; but, as 
this agreement is denied, I am unable to give it any weight. 
The spécifications must be dismissed. 



In re OEIBNTAL SOCIETY. 

(District Court, B. D. Pennsylvania. December 1, 1900.) 

No. 798. 

BaNKBDPTCT— COKPORATIONS SUBJECT TO ACT— ThKATRICAI, CoMPANIES. 

A corporation Incorporated for the purpose of glving theatrical per- 
formances, and engagea solely In such business, is not one "engagea 
principally In trading or mercantile pursuits," and cannot be adjudged an 
involimtary bankrupt, under Bankr. Act 1898, g 4b. 

In Bankruptcy. On rules to vacate restraining order and appoint- 
ment of receiver. 

Julius C. Levi, for petitioning creditors. 
Adolph Eichol, for exécution creditors. 

McPHEESON, District Judge. A pétition was recently filed ask- 
ing for an adjudication against the Oriental Society, and at the same 
time a receiver was appointed, and an order granted restraining cer- 
tain creditors from proceeding with exécutions against the society's 
Personal property. Thèse creditors now move to vacate the order 
and to set aside the appointment, on the ground that the society is 
"a corporation incorporated for the purpose of giving theatrical per- 
formances, and is engaged solely in said business." This averment 
is admitted to be true, and the question, therefore, to be decided is 
whether such a society falls within the provision of section 4. 
Is it a "corporation engaged principally in manufacturing, trading, 
printing, publishing, or mercantile pursuits"? It seems to me that 
to ask this question is to answer it. A corporation engaged in giv- 
ing theatrical performances is, of course, not engaged in manu- 
facturing, printing, or publishing. In my opinion, also, it is clearly 
not trading or foUowing mercantile pursuits, in the ordinary mean- 
ing of thèse words. A trader or merchant is one who either sells, 
or buys and sells, and a theatrical society does neither. It gives per- 
formances, of one kind or another, to which the public are attracted 
by the skill of the performers. But the skill is not sold; it is merely 
exhibited for hire. The fact that the society must buy scenery and 
stage appliances and furniture, which it may afterwards sell again, 
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is of no importance, This is a mete incident, and net the principal 
business of the bankrupt. 

The rrtles are made absolute, the restraining order is vacated, and 
the appointmënt of the receiver is revoked. 



In re STEUER, 

(District Court, i). Massachusetta November 24, 1900.) 

No. 974. 

1. Bankkttptct— Suit to Rbcovbr Préférence— Jurisdiction bt Consent. 

A district court may entertaln a suit by a trustée to recover a préfér- 
ence by consent of the défendant, as proyided in Bankr. Act 1898, § 23b; 
and where the défendant has appeared, giVen security to avold an injunc- 
tlon, and contested the question on its merits, without objection to tlie 
Jurisdictlon, such action amounts to a consent, within the meaning of 
the Btatute. 

2. Samb— FoRM OF Procbedinq— Waiver dp Objecttons. 

Whlle a district court is without jurisdletion as a court of banliruptcy 
and in the banlsruptcy proceedings to set àside a préférence. If seasonaWe 
objection is made, even though the défendant consents to the gênerai juris- 
dletion pt the court, but must, If hè insists, proceed by plenary suit, yet 
where the trustée has flled a pétition theréïor, entitled in the bankruptcy 
proceedings, but whlch contains the essentiàl f eatures of a bill in equlty, 
under whlch the défendant has been given as fuU opportunity to protect 
his rlghts as in a plenary suit, and he haS appeared and contested the 
case before the référée without mailing any objection, either to the juris- 
dletion or to the form of proceedlng, he cannot make such objection on a 
pétition for revlew. 
8. Samb. 

Nor Is It a fatal objection that such pétition was flled before the référée 
In bankruptcy, and heard and determined by hlm in the flrst Instance, but 
the jUdge on a pétition' for reView ofhls proceedings has power to enter 
a decree whieh will be binding on thé parties. 

In Bankruptcy. On pétition to review action of référée. 

Arthur S. Davis, one of the trustées, foi^ himself and other trasteea. 
Philip Tworogèr, for bankrupt. 

LOWELIi, District Judge. In tliis case a pétition was flled April 
20, 1899, by the trustées against the bankrupt, his wife, and the 
flrm of PangbOUrn & Wilson, asking that they be enjoined from 
disposing of certain brick alleged tô hâve been transferred by the 
bankrupt to Pangbourn & Wilson by way of préférence voidable 
under the bankrupt act. The pétition was flled with the référée, 
and thereupon the foUowing proceedings were had: Besides the 
pétition above mentioned, another pétition was filed on the same 
date, praying that Pangbourn & Wilson and the bankrupt's wife 
might be made parties to the bankruptcy proceedings. This was 
allowed on thé' same date. Pursuant' to thé pétition, an injunc- 
tion was issued on the saiitaè date, with sttbpœnas to the Several par- 
ties directing them toappear before the refereé on May 8th. It 
is statedj and apparehtly is not contested, that service upon thèse 
subpœnàs was waived. On June 7th an agreement was made be- 
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tween the trustées and counsel for the respondents that the înjunc- 
tion should be dissolved, "cash security having been given for the 
value of the brick mentioned in said injunction; the pétition to 
proceed to a hearing upon the merits." Evidence vyas taken, and 
one or more hearings were had bef ore the référée, at which counsel 
for the respondents argued their case without making any ques- 
tion of the referee's jurisdiction. On January 12, 1900, the référée 
rendered a decree declaring that the transfer of the brick -was a 
voidable préférence, "and that the trustées recover said property, 
or any cash security deposited upon the dissolution of the injunc- 
tion, from the respondents Pangboum & Wilson, as a part of said 
estate; and that the said respondents deliver the same to the trus- 
tée." The respondents thereupon seasonably filed a pétition for 
review, alleging that "a décision was rendered in the said matter 
in favor of the petitioners; that the said décision is erroneousj 
wherefore they pray that the said matter may be certifled for re- 
view to the district court, and that a summary of the évidence in 
the said case may be submitted to the said court." The parts of 
the referee's certificate material to the question of jurisdiction are 
as follows: 

"I, James M. Olmstead, one of the référées of said court In bankruptcy, do 
hereby certlfy that in the course of the proceedings In said cause before me 
the folio wlng question arose pertinent to the said proceedings, to wit: This 
was a pétition under section 60b of the bankruptcy act, to recover seventy-live 
thousand building brlclcs transferred by the banltrupt to the respondents Wil- 
liam B. Pangbourn and William W. Wilson by blU of sale dated March 3, 1890. 
The pétition in bankruptcy was filed on the 28th day of March, 1899, and this 
Intervening pétition was filed on the 20th day of Aprll, 1899. That a pétition 
is the proper form of prbceeding under which to recover a préférence or fraud- 
nlent conveyance, where the respondents are creditors, and hence before the 
court as parties, is held in the cases of [dting cases]." The facts of the case 
are then set forth at some length. "I accordingly entered a decree that the 
prayer of the pétition should be granted, that the bricks be declared a préf- 
érence, and that the trustées recover the cash security which was deposited 
upon the dissolution of the injunction. And the said question is certifled to 
the judge for his opinion thereon." 

At the hearing before me the question of the referee's jurisdic- 
tion to make the order above stated was raised and discussed. The 
défendants object to the jurisdiction of the court on three grounds : 

1. Because this court bas no jurisdiction over suits brought by 
a trustée in bankruptcy to set aside a préférence made before the 
institution of proceedings in bankruptcy by the bankrupt to third 
parties. That this contention of the défendants is well founded is 
settled by Bardes v. Bank, 178 U. S. 524, 20 Sup. Ot. 1000, 44 L. 
Ed. 1175, unless in the case at bar the défendants hâve consented 
to the jurisdiction. With the défendants' consent, tliis court bas 
jurisdiction; without consent, it has none. No case bas been re- 
ferred to in which the court has considered what kind and amount of 
consent on the défendants' part will give jurisdiction; but in any 
reasonable view of the requirement, the acts of the défendants in 
this case amount to the consent required by section 23b of the bank- 
rupt act, and upon this ground the défendants' first objection above 
stated must be overruled. 
1CI4F.-62 
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Si ifli© flefendaaits further objeotlthat this court liaa no Junsdic- 
tidû toi set aside a préférence, gyen ^j the défendants' consent, un- 
léâs tiié proceedings are by way of plenary suit. In Bardés t. Bank, 
above cited, it was said at page 582, 178 U. S., page 1003, 20 Sup. 
et., and page 1180, 44 L. Ed.: > ï 

"It -WtiS also repeatedly held by thte court that the rlght of an assignée In 
bankrnptcy to assert a tltle In property transferred by the baniarupt before the 
bankruptcy to;a thlrd person, who 119W clalmed it adrersely to the assignée, 
could onjy bé ènforced by a plenary suit, at law or In equlty, uilder the second 
section ot the act of 1867; and not by summary proceedltigs under the flrst 
section thèïetofi notwlthstandlng the déclaration In that section that the Juris- 
dlctlon In bankruptcy ahould extend 'toithe collection of ail: the assets of the 
bankrupt,' and 'to ail acts, matteis, ^nd thlngs to be done under and In vlrtue 
of thé bankruptcy' untll the close of the broceedlngs In bankruptcy. Smith v. 
Mason (1871) 14 WaU. 419, 20 L. ffid. 748i Marshall v. Knox (1872) 16 Wall, 
551, 557, 21 1* Ed. 481; Eyster v, Gaff (1876) 91 U. S. 521, 525, 23 L. Ed. 403." 

The abbye reafRrmance by the suprême court of the cases just 
cited must be held to overrule anything to the cdntrary found in 
certain décisions of that court later than Smith v. Mason and Mar- 
shall V. Knox, though côhsiderably earlier than Bardes v. Bank. In 
Stickney V. Wilt, 23 Wall. 150, 23 L. Ed. 50, a pétition in bankruptcy 
was brought to détermine the rights of one claiming a lien on prop- 
erty of the bankrupt. Mr. Justice dlfford said: 

"Elghts ofljtroperty were clalmed In thèse lands by the appellee, and the 
suit In this case was commençed In the dlkrlct court contestlng that daim, 
•whlch is plalnly a subject-matter cogûfzable imder that i^rovlsloU; nor Is It 
any argument agalnst that theory that the flrst pleadlng In thé district court Is, 
In form, a pétition, as sults at law and In equlty, In nlàny jurlsdlctlons, are 
oommenced In that form of pleadlng. Beyond ail doubt the pétition contains 
every requlslte of a good blU In equlty, whethér thé pl^lng is tested by the 
statement of thé cause of action, or by the charglng part of the blU, or by the 
prayer for relief; and If It be suggested that It contains no prayer for process, 
the answer to th^ objection 18 a plaln one, to wlt, that three of -Uie parties re- 
spondent âppeared, and waJved the Issling and service of process, and that 
the appellee yoluntarlly âppeared and flled an answer." 23 Wall. 159, 23 L. 
Ed. 53. 

The proceedings on the pétition were, therefore, held to be a case 
in equity within sections 2 and 8 of the bankrupt act of 1867. 
In Milner v. Mèek, 95 tJ. S. 252, 256, 24 L. Ed. 446, it was said: 

"The valldlty of the flrst objectloi^ to this appeal dépends upon whether 
the proceedlng In thé district court 18 to be treated as a suit In equlty or as 
part of the suit in bankruptcy. If the former, the appeal lies; but If the lat- 
ter, It does not. -. The pleadlng flled by the assignée was approprlate In form 
for a pétition In the bankrupt suit, but it was equally good In substance as a 
blU In equlty. It contalned a complète statement of a cause of action cog- 
nlzable in equlty, and a sufladent pra^ér for relief. There was no formai 
prayer for a subpœna, but process was issued and served. Ml the parties inter- 
ested âppeared, and presented their respective claima by answers, or answers 
and cross pétitions, wlth approprlate prayer» for relief. In Stickney v. Wilt, 
23 Wall. 150, 23 L. Ed. 60, tbe pétition was in ail its essential features Uke 
the one in this case. It was fiïed by an assignée in bankruptcy agalnst lien 
credltors, entitled as of the bankrupt suit, and addressed to the district 
judge. Llke that in the présent case, It contalned no formai prayer for sub- 
pœna; but there was a prayer for relief, much Uke the one hère." 

See, also, White v. Ewing, 159 U. S. 36, 15 Sup. Ot. 1018, 40 L. 
Ed. 67, for a statement of the relation borne by ancillary proceed- 
ings after bankruptcy or a receivership to "original bills." 
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So far as the décision in Bardes t. Bank is irreconcilable with. 
that rendered in tlie cases last cited, the former must prevail. In 
interpreting the utterances of a superior court, however, an in- 
ferior court should net, I conceive, treat as overruled any décision 
not explicitly considered by the superior court, if it be possible to 
reconcile the earlier and later décisions. Bardes v. Bank must be 
taken to décide that a trustée cannot, by pétition in bankruptcy, 
recover from a third party property alleged to belong to the bank- 
rupt's estate, if objection is seasonably taken to the form of the 
proceedings. Even with the défendants' consent to the gênerai ju- 
xàsdiction of the court, the court must, if the défendant insists, 
proceed by plenary suit. But Stickney v. Wilt, Milner v. Meek, 
and perhaps White v. Ewing must still be taken to authorize a pro- 
ceeding by way of pétition where (1) the court has jurisdiction to 
proceed by way of plenary suit, (2) where no seasonable objection is 
taken to the form of procédure, and (3) where, under the form of 
a pétition in bankruptcy, the rights of the respondent are secured 
as substantially as in a plenary suit. In the case at bar no objec- 
tion was made to the form of proceeding until the argument be- 
fore the district court, and, inasmuch as this court has, through 
the défendants' submission thereto, jurisdiction by way of plenary 
suit of the proceedings in question, the objection to tlie form of 
proceeding has corne too late. 

It remains to consider if, under the form of a pétition in bank- 
ruptcy, the défendants' rights hâve been protected as substantially 
as if the suit had been plenary. In order that proceedings to re- 
cover property may be validly commenced by pétition in bankruptcy, 
the pétition must, as was suggested in Milner v. Meek, 95 U. S. 252, 
257, 24 L. Ed. 444, contain a complète statement of the cause of 
action, and a suflQcient prayer for relief. Upon such a pétition pro- 
cess must be issued, and the parties must be given fuU opportunity 
to présent évidence and arguments in their own behalf. In other 
words, though the formai requisites of a bill in equity may be want- 
ing, yet the substantial requisites of équitable justice must be com- 
plied with as fully in a pétition in bankruptcy as in a bill in equity. 
An injunction should not issue ex parte, unless in case of necessity. 
An order to show cause should précède the issuance unless the peti- 
tioner shows that delay will work irréparable injury. In this case 
it appears that ail substantial requirements were met. Originally, 
it is true, an injunction was isêued ex parte, but that may hâve 
been done because the référée deemed that irréparable injury would 
be wrought by delay. In any event, that preliminary injunction 
is not now in question. Ail parties were given full opportunity to 
introduce évidence and présent arguments, and they seem to hâve 
availed themselves of the opportunity. One defect in the pétition is 
so serions that it must be cured before the decree is issued, and 
amendment may be made at this stage, as the parties hâve gone into 
the merits of the case without objection. The pétition, as it now 
stands, contains no prayer for a delivery of the goods, but only for 
an injunction. If the petitioning trustées now duly amend the prayer 
of their pétition, the papers, even if slightly informai in some re- 
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speçts, sgem to te sufiBcient. Tlie second objection of tlie défendants 
ia, thereloj'e, overruled. 

3. The défendants further object to the jurisdiction that, even if 
the judgç^f the district court hâve jurisdiction of proceedings like 
those insiituted in this case, yet such jurisdiction is limited to the 
judge alone, and is not shared by the référée. There are considéra- 
tions of copvenience which make for holding that the référée, where 
his authority is not objected to, has jurisdiction of proceedings like 
thèse, subject to reyiew by the judge. The court of bankruptcy 
will 1±lus be brought nearer to the résidence of suitors, as there is a 
référée m every county. Again, gênerai order 12, subd. 3 (33 0. G. A. 
xvi., 89 Fed. vii.), states: 

"Applications for a disoharge, or for the approval of a composition, or for an 
Injunctlon to stay proceedings of a court or offlcer of the United States or of 
a state, shàll be heard and dedded by the judge." 

By this last provision it is strongly implied that the référée has 
some jurisdiction to issue injunctions directed to any party not an 
offlcer of the United States oriof a state, unless the injunction 
stays the proceedings of the court. I do not regard it necessary, 
however, to décide specificaHy the question just stated. Where a 
pétition like that in the case at bar is filed before a référée, and 
the parties waive service upon subpœnas issued by his order, rec- 
ognize his injunction by agreeing that it shall be dissolved on cer- 
taip tenus, and go to a hearing before him, at which évidence is 
taken and arguments are made, I do not think the judge is so far 
jvithout jurisdiction that, upon a pétition for review of the referee's 
décision, he çannot mak? a decree binding upon the parties. It is 
pertinent to inquire what would be the practical resuit if original 
jurisdiction in proceedings like tbese were held to réside in the 
judge alone. The judgei, being too heayily bnrdened to hear the 
évidence, wbuïd refer the pétition to tbe référée under gênerai order 
.12, subd. 3, or by the analogy of tliatprder. The rçferee would 
hear the évidence, and report it to the judge, with his conclusions 
thereupon. .jSûdi a proceedingj while quite différent in form from 
that to befpllowed if the référée bas original jurisdiction; yet 
does not greatly differ from the latter proiçeeding in practical re- 
sùlt. For thèse reasons,, though with gre8.t dwbt, and with sincère 
regret that th© subject bas not been . dea^Jy and definitely dealt 
with under the existing act, either by the suprême court or by some 
circuit court of appeals, I am led to conclude, that, upon tbe pro- 
ceedings as they stand, the district court bas jprisdiction tomake 
the decree calléd for by the amended pétition* Upon the facts I 
am disposed tq agrée with the référée, who beard the witnesses. 
If the amendment above suggested is made, there will be a decree 
in favor of the petitioners, which will issue as if made originally 
by the judge, and not simply as an affirmance of the decree of the 
ref^rœ. 
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In re HILTON. 

(District Court, S. D. New York. November 24, 1900.) 

Bankiîuptct — Provable Dbbt— Stat of Suit on Ukliqtjidated Claim. 

An unliquldated claim that mîght hâve been liquldated and proved 
against a bankrupt under the provisions of Bankr. Act 1898, § 63b, but 
which was voluntarily withheld until after the expiration of the time for 
proving clalms, should be treated as a provable debt, from which the 
bankrupt wUl be released by a discharge under section 17; and he is 
entitled to an order staying a suit thereon subsequently brought In a 
8tate court, as provided in section 11, pending the détermination of bis 
application for a discharge. 

In Bankruptcy. On motion to set aside an order staying proceed- 
ings in a state court. 

Saunders, Webb & Worcester, for creditor. 
James F. McNaboe, for bankrupt. 

BEOWN, District Judge. Tlie principal question presented on 
this motion is whether an unliquidated claim that might bave been 
liquidated and proved against tbe bankrupt, but which was volun- 
tarily withheld for more than 15 months after adjudication and until 
the expiration of the period allowed by section 57(n) for proving 
claims, should be treated as a "provable debt" under section 17, 
so as to be barred by the bankrupt's discharge, and entitling the 
bankrupt to a stay on a pending suit thereon in the state court 
uinder section 11. In my judgment it should be so treated. The 
facts are as follows: 

On November 1, 1895, G. W. Johnston made a written contract 
with the firm of Hilton, Hughes & Co., in which the bankrupt was a 
partner, whereby Johnston was agreed to be employed for five years 
from that day as clerk and superintendent at a salary of |7,500 per 
year, payable monthly. Johnston continued in this employment un- 
til August 25, 1896, when the firm failed and made a gênerai assign- 
ment to their creditors. Johnston was paid up to that date and 
discharged from further service. On the 4th of January, 1899, Mr. 
Hilton presented bis voluntary pétition in bankruptcy and was 
adjudicated a bankrupt on that day. On January 24th Johnston 
died, leaving a will under which his executors qualified in May fol- 
lowing. In the bankrupt's schedules Johnston was named as a 
creditor for an unliquidated demand for breach of contract. The 
flrst meeting of creditors was held on February 9, 1899. No steps 
were taken by the executors to liquidate Johnston's claim to dam- 
ages for the breach of his contract until June 3, 1900, when they 
commenced suit in the suprême court of the state, claiming $10,000 
damages. The bankrupt obtained in November, 1899, a stay of pro- 
ceedings, which the executors now move to set aside, on the ground 
that the claim is not a "provable debt," and would not be barred 
by the defendant's discharge as a bankrupt. The question of his 
discharge has not yet been determined, the bankrupt's application 
therefor being still in litigation. 

The contract and the breach of it, upon which the demand in suit 
is based, originated long before the bankruptcy proceedings. It is 



982 104 FEDERAL EB3E0RTER. 

stated, as I hâve said, in the schedules. It only remained to liqui- 
date the amount of the damages arising out of the breach of the 
contract tofmake it provable like any other debt. Section 63(b) ex- 
presslyproy ides for tlie proof of sach claims, tp be liquidated "in 
such nianner as the court shall direct." Having. made this provi- 
sionj it isimposBible to suppose that itwas the intent of the aet to 
allow a Weditor voluntarily to withhold such a claini from liquida- 
tion {lûd ïlii&rehy préserve it as a çlaiin against any subsequently 
acquired p»operty, and thus practically liefeat the object of the bank- 
rupt act as respects the debtor, to free him from the load of former 
obligations. Section 17 provides that the discharge shall release 
the baukrupt from ail his "provable debts," etc. A "provable debt" 
as hère used means, in my judgment, any claim that the credHor 
may make provable through the means provided by section 63(b). 
See Bump, Bankr. (lOth Ed.) 572; Rankin v. Eailroad Co., 1 N. B. 
R. 647, 651, Ped. Cas. No. 11,567. Section 1 (11) in deflning terms 
déclares: "*Debt' shall include any debt, demand or claim prov- 
able in bankraptcy." I cannot doubt that the intent of thèse words, 
"claim provâblé in bankmptcy," was to include every claim that 
under the provisions of the bànkrupit act might be made i>rovable; 
and the dànlte provision of section 63{b) for making unliquidated 
claims provable is, I think, precisely what is intended to be dncluded 
in those words as distinguished from the previous word "debt." In 
my judgment, theref ore, this claim as a claim that could bè made 
provable in the manner provided by the act, would be barred by 
the bankrupt's discharge. 

Sitoilarly,: section 11, as respects the stay of suits, is not conflned 
to technical debts or flxed liabilitîes, but includes "a suit which is 
founded upoû a claim from which a discharge would be a jelease" ; 
and in like manner général order 30 of the suprême court (18 Sup. 
et. viii.) eztends to "claims" provable in bankruptcy. As the bauk- 
rupt is proceeding diligently f or his discharge, the stay should, there- 
fore, be continued until that question is determined. In re Schwartz, 
15 N. B. E. 830, Fed. Cas. No. 12,502. 



In re SHAFFBR. 
(District Court, B. D. North CaroUna. November 15, 1900.) 

BAHKROPTCT— SnrPPLBMEHTABT PrOCBKDINGS — JURISDIOTION AND RfGHTS OF 

Chbditohb. ' 

TJnder Bankr. Act, § 2, subd. 8, a court of bankruptcy bas jurlsdlctlon to 
entertaln a supplemental pétition flled by a voluntary bankrupt after the 
estate bas been closed and the bankrapt dlscbarged, setting out additional 
BChednleS ot prÇiierty, wltb the reasonS for thelr former omission, and the 
court maj*"ié6pen the proceedings for the pUrpose of adminlsterlng the 
new assets for the beneflt of credltor»; who proved thelr claims in accord- 
ance wlth the 9tatTite in the original proceedings. But such supplementary 
proceedings cannot affect the discharge of the bankrupt, where more than 
a year bas elapsed slnce it was grantéd, nor bas a credltor who falled to 
proTe bis clàim In the original proceedings any standing in such supple- 
mentary proceedings, or the rlght to examine the bankrupt thereln. 
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In Bankruptcy. On certifled proceedings asking for rule for con- 
tempt. 
A. W. Shaffer, for bankrupt. 
H. W. Norris, for creditors. 

PUENELL, District Judge. On August 2, 1898, A. Webster Shaf- 
fer filed a pétition asking to be adjudged a bankrupt; tbe cause 
being No, 1 on the bankruptcy docket of the court. He was duly 
adjudged a bankrupt, tbe cause referred, and on October 6, 1898, 
was granted a discharge. The proceeding seems to hâve been regu- 
lar in ail respects, and there is no suggestion of the contrary. On 
the 7th day of June, 1900, a pétition was flled by the bankrupt set- 
ting forth; (1) That among the assets which should hâve been, 
but were not, scheduled and surrendered to the trustée in bank- 
ruptcy are judgments of the superior court in favor of petitioner 
against certain persons named in a schedule filed. (2) The rever- 
sionary interests in the homestead of certain banknipts sold in pro- 
ceedings under the act of 1867, and purchased by petitioner at as- 
signées' sales, which interests are set forth in a schedule flled. The 
pétition states the reason why the judgments were not scheduled 
was because "the judgment debtors were insolvent, and the judg- 
ments barred by the statute of limitations." (3) That the reason 
the reversionary interests were not scheduled was because they had 
never corne into the possession of petitioner, and he had regarded 
them as worthless, which he is now advised is erroneous. The 
prayer of the pétition is that the bankrupt be allowed to schedule 
the property named, and the deficiency of his personal property 
exemption of $129.50 be allowed of the judgments. The pétition 
and schedules were referred, and the référée made due advertisement. 

On the day appointed for the hearing before the référée, R. L. 
Herndon, W. J. Beddingfleld, and Fred. Saunders appeared with 
their attorney, and proceeded to examine the bankrupt as to his 
flnancial condition and other matters at the time the bankrupt signed 
the oflBcial bond of Charles D. Upchurch, clerk of the superior court 
of Wake county, N. C, on which bond the said creditors had ob- 
tained judgments at the spring term, 1892, against the bankrupt 
as surety, each for $15,000, the penalty of the bond, to be discharged 
on the imyment of the several amounts due each. There appears 
to be a balance due on ail of thèse judgments. Thèse debts were 
included in the original Schedule A(3). They were not proved in 
that proceeding, and no action seems to hâve been taken by the 
creditors named until the hearing on the supplemental pétition 
and schedules, July and August, 1900. Thèse debts were provable 
in bankruptcy. At an adjourned hearing before the référée on Oc- 
tober 13, 1900, thèse creditors, through their attorney, propounded 
questions relating to the flnancial condition of the bankrupt at 
the time he signed the bond on which their judgments were ob- 
tained and matters anterior to the discharge in bankruptcy. Thèse 
questions the bankrupt declined to answer, stating as reasons for 
such refusai: "(1) That the manifest purpose is to revive and re- 
open the late bankruptcy proceedings of the witness, the estate of 
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which. has been çettled, aad the trustée and bankmpt discharged, 
more than two years ago. (2) As irrelevant to the matter on hear- 
ing before the court, to wit, the propjgrty deacribed in the amended 
Schedule B, voluntarily flled upon the discovery by the witness; 
therefore incompétent and improper. (3J That the interrogators 
each faËed to duly prove his alleged debt in the bankruptcy pro- 
ceedings," The référée ordered the witness to answer, which order 
the witnese declined to obey. A rule was asked for by the attor- 
aey for creditors, and the question certified to the judge. 

A discharge releases ail judgments provable in bankruptcy, ex- 
cept such as are judgments in actions for fraud, or obtaining prop- 
erty by false pretenses or false représentations, or for willful and 
malicious injuries to the person or property of another; subject to 
thèse exception»: Judgments entered prior to the filing of the péti- 
tion, wherëgranted on actions founded on tort or on contract, are 
discharged. Thé statute prèseribes the form and time within which, 
and the grounds upon which, direct proceedings to revoke a dis- 
charge may be had. The remedy thus given is exclusive. The ap- 
plication mustbe made to the court which granted the discharge, 
and the order of discharge cannot be questioned or attacked col- 
laterally in any court, either statè èr fédéral. Bank v. Buckner, 
20 How. 108, 16 L, Ed. 862. The application must be filed within 
one year after the discharge has been granted, and by one who has 
not been; .guilty of undue lâches. Section 15, Bankr. Act 1898. 
Where the pétition is not flled within one year, it is absolutely 
barred by the statute. Alexander H. Mail & Co. v. Ullrich (D. C.) 
37 Fed. 653; Loveland, Bankr. 640. A discharge may be revoked 
within one year, etc. Bankr. Act, § 15; Id. § 2, cl. 12. 

What is the effect of the pétition and supplemental schedules? 
Doés it reopen the proceedings? If so, can it vacate or in any way 
affect the discharge? General order 11 (32 C. C. A. xiv., 89 Fed. 
vii.) provides: *^e court may allow amendmeïits to the pétition 
and schedules on application of pëtitioner. Amendments shall be 
printed or written, signed and Terified, like original pétitions and 
schedules. If amendments are made to separate schedules, the same 
must be made separately, with propér ireferences. In the applica- 
tion for ieavë to àmend, the petitioner shall state the cause of the 
error in the paper originally flled;"' and under this the court may 
reopen the estate, etc. The' "bànkrulpt cannot surrender or vacate his 
discharge. He can revive a debt by a new promise, or waive his 
discharge by failing to plead it when sued, but he cannot vacate 
the order of discharge. No one can do that except the court, in 
the way prescribed in thé statute. The order discharging Shaffer 
therefore stands. No-act of his can affect it. More than a year 
having elapsed, no creditOr can attack it. As far as the bankrupt 
is concerned, therefore, thèse creditors are barred. 

How do they stand in relation to the estate? Does the discharge 
of the bankrupt and trustée terminate the jurisdiction of the court 
over the estate? It does not neeessarily. Section 2, subd. 8, pro- 
vides the estate may be reopened, and by the filing of supplemental 
pétition and schedules the i bankrupt has done tMs for the benefit 
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of ail creditors who proved their claims in the original proceedings. 
If there is beneiit in the discovered assets, it must redound to the 
creditors who proved their claims according to the statute, and no 
others. Creditors who failed to so prove their claims are barred 
by the provisions of section 57n, and the claims of the creditors now 
seeking to make the examination appear to corne within this sec- 
tion, and are not excepted. The language of the statute is more 
than a limitation; it is a prohibition, — "shall not be proved against 
a bankrapt estate subséquent to one year after the adjudication." 
Bray v. Cobb, 3 Am. Bankr. Kep. 788, 100 Fed. 270; Loveland, Bankr. 
347-251. The proof of the claims of the parties named was there- 
fore unauthorized, and they hâve no standing in this court; hence 
no right to examine the bankrupt on any subject in thèse pro- 
ceedings. If it is contended the discharge does not aflect their 
claims for any reason, their remedy must be elsewhere, and not in 
the way hère sought. The référée is therefore reversed, and the rule 
refused. The bankrupt, being an attorney, bas the right to raise 
any question of law which could hâve been raised had he been rep- 
resented by another. General order 4 (32 C. C A. viii., 89 Ped. iv.) 
gives him the right to represent himself, and, the objection to the 
examination being bona fide and well founded, there was no con- 
tempt in declining to answer. 



In re WARD. 

(District Court, D. Massachusetts. November 7, 1900.) 

No. 3,626. 

Bankhdptct— JuRiSDiCTioN— Injunction against Third Partt. 

Bankr. Act 1898 does not vest a court of bankruptcy with Jurlsaiction 
to take property alleged to belong to the bankrupt out of the possession 
of a third party, unless by his consent, either permanently, by a plenary 
suit, or temporarily and by summary process, pending adjudication on a 
pétition flied, and, lacking such jurlsdiction, it is without power to enjoin 
the third party from disposing cf such property. 

In Bankruptcy. On application by petitioning créditer for an in- 
junction. 

Charles W. Hodgdon, for petitioners. 
J. Albert Brackett, for O'Donald. 

LOWELL, District Judge. An involuntary pétition in bankruptcy 
was flled in this court against Ward. Prior to adjudication, the 
petitioning créditer flled a separate pétition seeking to enjoin one 
O'Donald, who was alleged to "hold in his hands and possession 
funds and crédits due" Ward under a certain contract, "from making 
any transfer or disposition of the said funds and crédits or any part 
thereof," Thereupon an order of notice was issued requiring O'Don- 
ald to show cause why the in junction prayed for should not issue. 
He appeared by counsel, and, while not actively denying the jurls- 
diction of this court to issue the injunction prayed for, yet re- 
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frained fpom cohsenting to the jurisdiction. The court must dé- 
termine if , in a case like this, it is giveu by the bankrupt act juris- 
dietion to enjdin a respondent who bae not consented to its juris- 
diction. 

Prior to the décision of the suprême court in Bardes v. Bank, 
178 U. a 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, the jurisdiction was 
assumed and freely exercised by the courts of this and many other 
districts, and had been sustained by several circuit courts of ap- 
peal. Seé In re Hammond (D. 0.) 98 Fed. 845. The décision of 
the suprême court has so gravely modifled the theory of jurisdiction 
in bankruptcy previously held by ail thèse courts that their practice 
prior tothat décision affords little support for a continuance thereof. 
In the case above cited the suprême court actually decided that a 
district conrt has no jurisdiction, excep't by the defendant's consent, 
of a suit brought by a trustée in bankruptcy to set aside a fraud- 
ulent transfer made by the bankrupt to a third party before the 
institution of bankruptcy proceedings, This is not that case, but, 
as was said by this court in Re Hammond (D. G.) 98 Fed., at pages 
851, 852, thereis great difflculty in holding that a court can, be- 
fore adjudication, deal teînporarily with property alleged to belong 
to the bankrupt, and yet capnot take jurisdiction of a plenary suit 
by a trustée to reeover the same property after adjudication. It 
ià hard to believe, for example, that this court can, pending the 
appointment of a trustée, and acting by a. marshal or receiver, 
take property alleged to belong to the bankrupt out of the hands 
of a third party, and yet be without jurisdiction to take like prop- 
erty out of the hands of a third party at the suit of a trustée after 
he is appointed. This diflQculty apparently was felt by the su- 
prême court, for in the case above cited, at page 538, 178 U. S., page 
1006, 20 Sup. Ot., and page 1182, 44 L. Ed., Mr. Justice Gray said: 

"The powera conferred on the courts of bankruptcy fey clause 3 of section 2, 
and by section 69, after the fllfng of a pétition In banlcruptcy, and In case It 
Is necessary for the préservation of property of the banlnrupt, to authorize 
recelvers or the marshals to take charge of It until a trustée Is appointed, can 
hardly be considered as authorlzlng the fordble setzure of such property in 
tbe possession of an adverse clalmant" 

The case of In re Hammond is now completely overruled by 
the décision of the suprême court, but the reasoning in the opin- 
ion there rendered and in the extract just quoted from the opinion 
of the suprême court are both forcible to show that the jurisdiction 
of this court over plenary suits, and its jurisdiction by summary 
process and pending adjudication, to seize property in the hands 
of a third party and alleged to belong to the bankrupt, stand and 
fall together. lîi Be Hammond they were said to stand together. 
In Bardes y. Bank the opinion was expressed that they fall to- 
gether. For thèse reasons, I think the district court is without 
jurisdiction tp 'take property alleged to belong to the bankrupt out 
of the possession of a third party, as well temporarily and by sum- 
mary process, as permanently and by plenary suit. 

The présent, case does not involve the taking of property alleged 
to belong to the bankrupt's estate out of the hands of a third party, 
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but merely tHe enjoining a thîrd party from dealing with tHe prop 
erty. Doubtless there is a différence between the two acts pro- 
posed, but, if tbere is no jurisdiction to take the property, I cannot 
find jurisdiction to forbid its use. To take property out of a man's 
possession, and to restrain him from dealing with. it as owner, appear 
to me but différent acts of exercise of the same jurisdiction. 

It is not necessary to deal at length with other reported cases. 
In Re Gutwillig, 34 C. C. A. 377, 92 Fed. 337, the jurisdiction of the 
district court was sustained in a case like this, and was rested prin- 
cipally upon section 2 (15) of the bankrupt act. I find myself com- 
pelled to regard this case as overruled by Bardes v. Bank, as shown 
particularly in the language of the suprême court regarding that sec- 
tion, lound at page 535, 178 U. S., pages 1004, 1005, 20 Sup. Gt, and 
page 1181, 44 L. Ed. Bear v. Chase, 40 C. C. A. 182, 99 Fed. 920, 
so far as it is unaffected by the décisions of the suprême court, has 
no application to the case at bar. The respondent is not an attach- 
ing creditor. In Davis v. Bohle, 34 C. 0. A. 372, 92 Fed. 325, the 
circuit court of appeals for the Eighth circuit sustained the juris- 
diction of the district court, saying: "We feel confident that con- 
gress did not intend by the récent bankrupt act to commit the ad- 
ministration of any insolvent estate to an assignée chosen by the 
bankrupt, who should be free from the control of the bankruptcy 
court having jurisdiction over the person of the bankrupt." This 
case, also, must be regarded as overruled. See, especially, the ex- 
pression of opinion of the suprême court, on page 538, 178 U. S., page 
1006, 20 Sup et., and page 1182, 44 L. Ed., above cited. While the 
point discussed in that citation was not necessarily involved in the 
décision of the case, and so the opinion rendered does not bind the 
suprême court itself, yet I think a district court is ordinarily bound 
to prefer an unhesitating statement of law made obiter by the su- 
prême court to a décision of a circuit court of appeals made prior 
thereto. In re Baudouine & Oo., 41 C. 0. A. 318, 101 Fed. 574, and 
Hall V. Kincell, 42 0. C. A. 360, 102 Fed. 301, must be regarded as di- 
rectlv overruled by Bardes v. Bank. For the reasons stated in Bardes 
V. Bank, at page 535, 178 U. S., pages 1004, 1005, 20 Sup. Ct., and page 
1181, 44 L. Ed., and in Re Hammond (D. C.) 98 Fed., at page 853, 
I think that clauses 6 and 15 of section 2 of the bankrupt act do 
not extend the jurisdiction of the court to cover this case. It was 
urged in argument that section lia, empowering this court to stay 
suit in a state court against the bankrupt, gives this court au- 
thority to restrain one alleged to hold the bankrupt's property from 
disposing of the same; but that subsection appears to me not to 
apply to any aspect of this case. 

Gounsel for the petitioners urged that the suprême court passed 
only upon the jurisdiction of this court over plenary suits, and that 
the jurisdiction by summary process was left undisturbed. It would 
be strange, however, if a court be without jurisdiction to détermine 
the title or to affect the control of property by a plenary suit, where 
ail parties must be fully heard, and yet has jurisdiction on summary 
process, and without hearing, to take possession of the same prop- 
erty or to restrain its use. I do not understand that the suprême 
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court has Held tliat the district court may do by sommary process 
that which it is forbidden to do in a plenary suit. The case of 
WMte V. Schloerb, 178 U. S. 542, 20 Sup. Gt. 1007, M L. Ed. 1183, 
held only that, after, property had once passed into the custody of a 
court of bankruptcy by the referee's! taking possession of it, it was 
not open to seizure by a state court on Writ of replevin, and, if so 
seized, could be retaken by the court of bankruptcy by summary 
process. The case bas no applicatipû to property which bas never 
been in the possession of a court of bankruptcy. 

It is further urged that, if this court be without jurisdiction to keep 
from concealment or dissipation the property of the bankrupt in 
the hands of a third partypending adjudication, there will seldom 
be left much for the trustée to distribute among the creditors. This 
may be trae, but the situation is created by congress, not by the 
court. It may be that the state courts, on pétition by the creditors, 
would act in a case like this. See In re Schrom (D. G.) 97 Fed. 760. 

It is greatly to be desired that a further exposition of the juris- 
diction of the district court in bankruptcy should be made as 
speedily as possible by the suprême court, and, if counsel for the pe- 
titioners shall désire to take this case directly to the suprême court, 
as is provided by section 5 of the judiciary act of 1891 (26 Stat. 
827), I will gladly facilitate proceedings to that end. 



STUBBS V. TJNITBD STATES. 

(OIrciilt Court of Appeals, Elghth Circuit November 14, 1900.) 

No. 1,328. 

POBLio Lakdst-I'bosbcutioiî for Cutting Timbbr— Instrcctiok Basbd ow 

MiSTAKÈ As TO LaW in POttCK. 

Défendant was prosecuted by Information charging him wlth cuttlng 
tlmber on nonmineral public lands sltuated in Colorado. The court tried 
the casé upon the theory that the information was based on section 4 of 
Act Jime 3, 1878 (20 Stàt. c. 151), whlch prohïblts the cuttlng of tlmber 
for sale or étport upon any of the publie lands in certain designated states 
and territories, and Instructed the jury that under the évidence it was Im- 
materlaij'yhether the lands from whlch the cuttlng was done were min- 
erai or nbniplneral. Such statute in fact is not applicable to the state 
of Colorado, but under Act Jùûe 3, 1878 (20 Stat. e. 150), authorizlng clti- 
zens and bona flde résidents to eut tlmber for certain purposes from min- 
erai lands in accordance wlth prescribed régulations, whlcti Is in force in 
that «l;aj;e!„ djefendant was entitled to show as a défense that bis cuttlng 
was in açcprdance with such act and the régulations made thereunder, and 
some eTidèhce was Introducéd tehdlng to sustaln such défense. HeU, that 
the court's instruction, having been based on a mlstakeii view of the law 
applicable to the case, ând not upon the évidence, was erroneous, and re- 
quired a reyersal of the Judgment, where no question as to the suiBclency 
of the évidence to warrant the submission of the issue to the Jury waa 
' made by eithér party, and thé record dld not show that ail flie évidence 
was contaînéa therein, 
Sanborn, Oltcult Judge; dlssentlng. 

In Error to the District Court of the United States for the District 
©f Colorado; 
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Reese McCloskey, Charles Hartzell, and George P. Steele, for plain- 
tif? in error. 
Greeley W. Wliitford, for défendant in error. 
Before CALDWELL, SANB0R:N, and THAYEK, Circuit Judges. 

CALDWELL, Circuit Judge. The United States district attor- 
ney, by leave of the court, flled a criminal information against Frank 
W. Stubbs, the plaintiff in error, and others, for cutting timber on 
nonmineral public lands. The défendant Stubbs was convicted, and 
brought the case into this court by writ of error. In its charge the 
court said to the jury: 

"I failed to instnict you that under the évidence In this case it Is not im- 
portant whether this land be minerai or nonmineral. If the défendant is guilty 
in one case, he is guiltj' in the other. If innocent in the one, he Is innocent 
in the other. So you need not consider the minerai eharacter of this land, 
as affecting the question." 

Due exception was taken to this charge, and this is the only assign- 
ment of error we need consider. 

This prosecution was in the state of Colorado, and the law relating 
to cutting timber on the public lands is exceptional in that and some 
other mining states. By the act of June 3, 1878, entitled "An act 
authorizing the citizens of Colorado, Nevada and the territories to 
f ell and remove timber on the public domain for mining and domestic 
purposes" (20 Stat. 88, c. 150, § 1), it is provided: 

"ïhat ail citizens of the United States and other persons, bona flde résidents 
of the State of Colorado, or Nevada, or either of the territories of New Mexico, 
Axizona, IJtah, Wyoming, Dakota, Idaho, or Montana, and ail other minerai 
districts of the United States, shall be, and are hereby, authorized and permit- 
ted to fell and remove, for building, agricultural, mining, or other domestic 
purposes, any timber or other trees growing or being on the public lands, said 
lands being minerai, and not subject to entry under existing laws of the 
United States, except for minerai entry, in either of said states, territories, or 
districts of which such citizens or persons may be at the time bona flde rési- 
dents, subject to such rules and régulations as the secretary of the interior 
may prescribe for the protection of the timber and of the undergrowth grow- 
ing upon such lands, and for other purposes." 

The act of March 3, 1891 (26 Stat. 1093, c. 559), provides that: 
"In the states of Colorado, Montana, Idaho, North Dakota and South Dakota, 
Wyoming and the district of Alaska, and the gold and silver régions of Nevada, 
and the territory of Utah In any criminal prosecution or civil action by the 
United States for a trespass on such public timber lands or to recover timber 
or lumber eut thereon it shall be a défense if the défendant shall show that 
the said timber was so eut or removed from the timber lands for use in such 
state or territory by a résident thereof for agricultural, mining, manufacturing, 
or domestic purposes under rules and régulations made and prescribed by the 
secretary of the interior and has not been transported out of the same. 
* • *" And it is expressly provided that "this act shall not operate to re- 
peal the act of June 3, 1878, providing for the cutting of timber on minerai 
lands." 

It is a curious circumstance that this act was, in substance, re-en- 
acted the same day in another act, entitled "An act to repeal timber 
culture laws and for other purposes" (26 Stat. 1095, c. 561, § 8). 

There was évidence introduced tending to show that the timber 
the défendant was charged with cutting was eut on minerai lands. 
The prosecuting oflBcer of the government, who flled the information. 
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evidently supposed the act allovpîag timber to be eut on the public 
minerai lands was in force and applicable to this case, or he would 
not bave alleged in bis information^ as he did, that thè lands from 
which the timber was eut were nonmineral. Such an allégation 
woUld be surplusage in an information under section 2461 of the 
Eevised Statutes. 

The charge of the court makes no référence to the act of June 3, 
1878, or tothe régulations of the secretary of the interior thereunder; 
nor does it malie any référence to the act of March 3, 1891, and the 
régulations of the secretary of the interior thereunder. It is not sug- 
gested hère, and was not in the lowep court, that the timber was eut 
in violation of the rules and régulations prescribed by the secretary 
of the interior under the acts mentioned, or either of them. The 
case seems to hâve been tried upon the assumption that section i 
of the act of June 3, 1878 (20 Stat. 90, c. 151), was, in the language 
of counsel for the government, "made applicable to the state of Colo- 
rado by section 8 of the act of March 3, 1891" (26 Stat 1097, c. 561). 
But this is an error. The opération of section 4 of the act of June 
3, 1878, entitled "An act for the sale of timber lands in the states 
of Califomia, Oregon, Nevada, and iù Washington Territory" (20 
Stat. 90, c. 151), is limited to the states and territories named in its 
title. The act reads as follows: 

"That after the passage of this aet It shall be unlawful to eut, or cause or 
procure to be eut, or wantonly destroy, any timber growing on any lands of 
the United States, In sald states and territory or remove, or cause to be re- 
moved, any timber from said public lands, with Intent to export or dispose 
of the same; and no owner, master, or consignée of any vessel, or owner, 
director, or agent of any railroad, shall knowingly transport the same, or any 
lumber manufaetured therefrom; and any person vlolating the provisions of 
this section shall be gullty of a misdemeanor, and, on conviction, shall be fined 
for every such offense a sum not less than one hundred nor more than one 
thousand dollars." 

It will be perceived that this section is by its terms limited to "said 
states and territories," — meaning to the states and territories men- 
tioned in the title and the body of the act, namely, Calif ornia, Oregon, 
and Nevada, and Washington Territory. 

There is no section or provision of the act of March 3, 1891, which 
makes section 4 of the act of June 3, 1878, which we bave quoted, 
applicable to the state of Colorado. The act of March 3, 1877, en- 
titled "An act to provide for the sale of désert lands in certain states 
and territories" (19 Stat. 377, c. 107), contains three sections. By the 
second section of the act of March 3, 1891 (26 Stat. 1095, c. 561), it 
was provided: 

"That an act to provide for the sale of désert lands in certain states and 
territories, approyed March 3, eighteen hundred and seventy-seven, is hereby 
amended by adding thereto the following sections." 

And, following this section 2, flve sections were added according- 
ly, numbered from 4 to 8, ail placed between inverted commas, as 
though copied from the original act. The added section numbered 8 
providea: 

" 'That the provisions of the act to which this is on amendment, and the 
amendments thereto, shall apply to and be in force in the state of Colorado, 
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as well as the states named in the original act; and no person shall be entltled 
to malie entry of désert land except he be a résident citizen of tlie state or 
territory In wtiicli the land souglit to be entered is loeated.' " 

The States and territories named in the act to provide for the sale 
of désert lands in certain states and territories, approved March 3, 
1877, were Califomia, Oregon, Nevada, and the territories ol Wash- 
ington, Idaho, Montana, Utah, Wyoming, Arizona, New Mexico, and 
Dakota. The only effect of this section 8 was to add Colorado to the 
list of states to which that act applied. Neither that act, nor any 
amendaient thereof, related to the cutting of timber on the public 
lands, but only to the sale of désert lands. The section of the act 
of March 3, 1891, numbered 8 has no référence whatever to the sub- 
ject we are considering. Counsel for the government has cited us 
to no other act which it is claimed exempts the state of Colorado f rom 
the opération of the act authorizing the cutting of timber on minerai 
land in the states and territories named therein, and makes no claim 
that it is repealed. We assume that, if there was any such act, the 
counsel for the government would hâve brought it to our attention; 
but, not having doue so, we conclude there is no such act. Counsel 
for the government, in his brief, says: 

"The information was drawn under section 2461. The court was of the 
opinion that that section did not apply, but that the information was sufBcient 
under section 4, c. 151, p. 167, Supp. Rev. St. (2d Ed.), and instructed the jury 
that it was not important -whether the land in question be minerai or nonmin- 
eral. We think that this was correct." 

And the only ground on which the judgment of the lower court is 
attempted to be sustained by the district attorney is that section 4 
of the act of June 3, 1878, was in force in the state of Colorado. 
This contention, as we hâve shown, is erroneous. It results that the 
case was tried upon an erroneous theory of the state of the law, and 
that it was error to tell the jury that it was not important whether 
the land from which the timber was eut was minerai or nonmineral. 
The court should hâve told the jury that if the land was minerai land, 
and the défendant in cutting the timber had complied with the re- 
quirements of the act, and the rules and régulations prescribed by 
the secretary of the interior thereunder, he was not guilty. The 
burden of proving thèse facts rested on the défendant. Eailroad Co. 
V. Lewis, 162 V. S. 366, 16 Sup. Ot. 831, 40 L. Ed. 1002. Whether 
the défendant met and discharged this burden, we do not inquire, 
because the point is not raised either by the défendant or the govern- 
ment; and, moreover, the record does not affirmatively show that ail 
the évidence is before us. The défendant may not be able to make 
ont his défense either under the act of June 3, 1878 (20 Stat. 88, c. 
150), or the act of March 3, 1891 (26 Stat. 1093, c. 559), but he is en- 
titled to do so if he can. 

It is worthy of remark that the sentence of the court in the case 
does not impose the punishment required upon a conviction under 
section 2461 of the Eevised Statutes. The sentence was obviously 
imposed under section 4 of the act of June 3, 1878, which, as we 
hâve seen, is not in force in the state of Colorado. But the plaintiff 
in error is not complaining of this, as the punishment upon a convie- 
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tioD ander section 2461 of the Eevlsed^ Statutes must hâve beea 
greater than that whîch ^vas impôsçd/ Tîiat section imperatively re- 
quires that imprisonmerit shall be â^^ft of the punishmënt. The 
défendant was tried, convicted, and sentenced under a statute having 
no application to the case; and for that reason the judgment of the 
distinct court is reversed, and the case jemanded for a néw trial. 

SANBORN, Circuit Judge (dissenting). The charge of the trial 
court, was that under the évidence in the case it was not important 
whether the land from whieh the timber was taiien was minerai or 
nonmineral. This charge was right, uniess the défendant had pro- 
duced sopie évidence not only that the land was minerai, but also 
(1) that those who eut f rom it were citizens of the United States, or 
bona flde résidents of the state of Colorado; (2) that the land was 
not subject to entry under existing laws of the United States; (3) 
that the timber was eut for building, agricultural, mining, or other 
domestic purposes; and (4) that this cutting was done in accordance 
with the rules and régulations preScribed by the secretary of the in- 
terior. Before it became material^ under the évidence, whether the 
land was minerai or nonmineral, there must bave been some testi- 
mony or évidence produced in support of each of thèse propositions. 
If there was no évidence in support of any one of them, then the de- 
fendant had not sustained his défense under the act of June 3, 1878, 
and the charge of the court was correct. The burden was on the de- 
fendant to produce this évidence. U. S. v. Cook, 19 Wall. 591, 22 
L. Ed. 210; Kailroad Co. v. Lewis, 163 U. S. 86C, 376, 377, 16 Sup. Gt. 
831, 40 L. Ed. 1002; Gentry v. U. S., 41 0, C. A. 185, 101 Eed. 51, 53. 

TTie plaintifif in error allèges in this court that the charge of the 
court below that it was immaterial, under the évidence, whether the 
land was minerai or nonmineral, was erroneous. The burden is on 
him to show that it was erroneouS. The record which he présents to 
this court discloses no évidence whatever that he or the other parties 
who eut and removed the timber in controversy ever complied with 
tiie rules and régulations prescribed by the secretary of the interior 
under the act of June 3, 1878, or that the land was not subject to en- 
try under laws existing when that act was passed; and there are 
other propositions essential to the maintenance of his défense, in sup- 
port of which no substantial évidence can be found in this record. 
One who would successfuUy attack the charge of a court because 
there was évidence in the case which rendéred it erroneous must pro- 
duce that évidence in the appellate court, or the charge below must 
be sustained. The presumption is that the trial court correctly in- 
structed the jury, and that the same absence of évidence to sustain 
the propositions essential to the défense of the plaintiff in error exist- 
ed in the court below which is disclosed by the record which the 
plaintiff in error now présents. As the plaintiff in error has not 
shown by the record that the charge was Wrong, or that it was ma- 
terial under the évidence whether the lands were minerai or non- 
mineral, the charge should be sustained, and the judgment below 
should be aflSrmed. U. S. v. Patrick, 73 Fed. 800, 806, 20 0. O. A. 
11, 17, 36 U. S. App. 645, 656,; Railway Co. v. Priée, 97 Fed. 423, 434. 
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38 C. 0. A. 239, 250; Taylor-Craig Corp. v. Hage, 69 Fed. 581, 583, 
16 C. C. A. 339, 340, 32 U. S. App. 548, 552; Board v, Sutliff, 97 Fed. 
270, 275, 38 C. C. A. 167, 172; Newman v. Iron Co., 25 C. C. A. 382, 
80 Fed. 228; Insurance Oo. v. Eaddin, 120 U. S. 183, 7 Sup. Ct. 500, 
30 L. Ed. 644. 



COUKIER LITHOGEAPHING CîO. v. DONALDSON LITHOGRAPHING 00. 

(Circuit Court of Appeals, Sixth Circuit. November 7, 1900.) 

No. 819. 

COPTRIGHT — PrCTURBS AND PrINTS— AUTISTIC VALUE. 

A chromo, litliograph, or other print, engraving, or picture which has 
no otlier use than that of a mère advertlsement, and no artistic or intrin- 
sic value aside from such function, is not promotive of the useful arts, 
vrlthin the meanlng of Const. art. 1, f 8, and Is not withln the protection 
of the copyright statute. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

Thls was an action by the plaintlffs in error based upon section 4965 of the 
Revlsed Statutes of the United States as amended by the acts of March 3, 
1891, and March 2, 1895, to recover the penalties prescribed for infringement 
of copyrights. The pétition set forth three separate causes of action under 
that section, and alleged that the défendant had violated the plaintlffs' copy- 
rights In three différent Ilthograph prints, copyrlghted under the following ti- 
tles: (1) "Speetacular Ballet Design;" (2) "Stirk Family Design;" (3) "Stat- 
uary Act Design." The marshal seized, on the day the action was begun, 
10,590 copies of the infrlnging publication in an eight-page form, 13,205 copies 
of a four-page form, and flve métal electrotype plates, found in the possession 
of the défendant. The copyrlghted articles are In colors, and are properly 
chromo llthc^raphs. The alleged infrlngements are smaller reproductions, not 
in colors, made from electrotype plates. At the conclusion of the évidence 
for the plaintlffs the court instructed the jury to return a verdict for the 
défendant. There were some exceptions to the exclusion of évidence offered 
by the plaintlffs, but none of the errors asslgned thereon are material, as the 
case mnst turn upon the questions involved in the instruction to find for the 
défendant. The plaintlffs sue as members of a joint-stock association under 
the lavf of New York, known as the "Courier Company," but doing a part of 
thelr business under the name of the "Courier Lithographing Company." 
Two of the copyrights In question were copyrlghted in the name of the "Cour- 
ier Company," and one In the name of the "Courier Lithographing Company," 
—that known under the title of the "Statuary Act Design." The titles of the 
flrst two named were deposited wlth the librarian of congress, April 11, 1898. 
The last was deposited April 18, 1898, though it was in évidence that the appli- 
cation and title were deposited in the mail addressed to librarian of congress on 
April 15, 1898. A large number of prints of each of said designs were shipped 
April 11, 1898, by the plalntlff Company from Buffialo, N. Y., to the agent of 
the Wallace Circus, at Peru, Ind., for circulation and distribution. The time 
of arrivai at Peru Is not shown. The évidence established that thèse prints 
were ordered by E. B. Wallace, proprietor of a circus known as the "Wallace 
Show," as advertising matter for the show. Plaintiffs' évidence tended to 
show that Mr. Wallace's order constituted what is styled an order for "spécial 
paper,"— that is, they were show bills deslgned especially for hlm, and which 
are sold only to the person maklng the order so long as he chooses to supply 
himself wlth them for his show. The witness said that "if he ceases to use 
that blll, say he does not do the 'Statuary Act' next year, we hâve the right 
to sell the design to other people who may want to use that sort of thing." 
Plaintlffs' évidence also tended to show that the "design" or "conception" was 
that ot an employé working under a salary for them, and that his "designs" 
104 F.— 63 
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vrete the property of the employer, and therefore côpy'dghted by thém. The 
"Spectaeular Ballet I)^f}igR," a.6 shown by the print Itself, is a picture of a 
namber of ballet danpeirs In the conventlonal dcess,— short skirts, tights, bare 
shoulders and arms., The "Stlrk Family Deslgn"<îs a représentation of fancy 
bicycle ridlng by maie and female rlders. The"Ste.taàry Design" îs a repirësen- 
tatlon of the landing of Coliimbus and several other historié or classlc events. 
AU purport to be représentations of acts to be done In the Wallace show, and 
ail were made under a représentation by Wallace that hls show was golng to 
40 thèse thlngs, and that he wlshed thèse acts represented on colored bills 
for exhibition in Windows as advertlsements fot hls show. Ail the blUs con- 
talned re^dlng matter Indicating that thèse were acts to be done In Wallace's 
show, and Included plctnres of Mr. Wallace himself. The copies of the sev- 
eral publications, deposlted as requlred by the statntes with the Ubrarian of 
congress, Included thls readlng matter and picture of Mr. Wallace. By com- 
parlng the copyrlghted prlnts wlth those selzed, and put In évidence as proof 
of Infrlngement, it is shown that the latter are also show bllls for the Wallace 
show. Though dlmlnlshed in slze, and prlnted only In black Inls, they appear to 
be substàntially reproductions of the designs In the copyrlghted publications. 
There wàs no évidence touchlhg the orlglnallty of any of thèse designs other 
than the gênerai statement of one of the plalntlfts that Mr. Wallace repre- 
sented that thèse acts were to be done In his show, and that the designs as 
copyrlghted were "the créations of our employés." Bvans, district judge, was 
Btrongly of opinion that none of the copyrlghted prlnts were entitled to be 
copyrigMed, and upon thls and other grounds, unnecessary to be now con- 
sldered, so Instructed the Jury. 

Ansley Wilcox, for plaintiffs in error. 

E. W. Kittredge and Orris P. Oobb, for défendant in error. 

Before LURTON, DAY, and SEVEEENS, Circuit Judges. 

LUETON, Circuit Judge, having made the foregoing statement of 
the case, delivered the opinion of the court. 

The copyrighted chromos or prints were designed to be pictorial 
représentations of acts done in the Wallace Oircus. That they were 
designed and intended for advertising purposes only is indisputable. 
They nïay be "créations" in the sensé that they are not exact repro- 
ductions of the acts they advertisé. But that the arrangement, pose, 
color, grouping, or expression isnew or original does not appear 
in the évidence, nor can we assume it from an examination of the 
prints themselves. Aside from this function as advertlsements, we 
are unable to discover that they hâve any use whatever, or that 
they hâve any intrinsic merit or value. But they are "chromos" or 
"prints," and chromos and prints are included in the list of produc- 
tions which, under the statute, may be copyrlghted. But are ail 
chromos and prints unqualifledly entitled to the protection of the 
copyright law? ;?4^ust such a construction be given the statute? 
The power of congress in this respect is derived from that section 
of article 1 of the constitution which gives to it the power "to pro- 
mote the prc^ess of science and useful arts, by securing for limited 
terms to authoi^s and inventors the exclusive right to their respective 
writings and discoveries." In the Trade-Mark Cases, 100 U. S. 82, 
26 L. Ed. 550, the court held that "while this word, 'writings,' may 
be liberally construed, as it has been, to include original designs 
for engravings, prints, etc., it is only such as are original, and are 
founded in the créative powers of the mind." In Lithographie Co. 
V. Sarony, 111 U. S. 53, 4 Sup. Ct. 279, 28 L. Ed. 349, the court ap- 
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proved the définition of "author" by Lord Justice Cotton in Not- 
tage V. Jackson, 11 Q. B. Div. 637, where the distinguished judge 
said: "In my opinion, 'author' in volves originating, making, pro- 
ducing, as the inventer or master mind, the thing which is to be 
protected, whether it be a drawing, or a painting, or a photograph." 
In the Sarony Case, just cited, the court reserved the question as 
to whether an ordinary photograph was the subject of a copyright, 
but sustained a copyright upon a flnding of fact that it was "a use- 
ful, new, harmonious, graceful picture, and that plaintiff made the 
same entirely from his own original mental conception, to which 
he gave mental form by posing the said Oscar Wilde in front of the 
caméra, selecting and arranging the costume, draperies, and other 
accessories in said photograph, arranging the subjèct so as to pré- 
sent graceful outlines, arranging and disposing the light and shade, 
suggesting and evoking the desired expression." In other words, 
the court found that a photograph might be something more than a 
mère mechanical and chemical product, and might rise to the dig- 
nity of art, through the blending of the mechanical parts of the 
process vpith the original intellectual conceptions of an artist. Com- 
menting upon the fact that, under onr copyright law, it is only nec- 
essary to deposit the title and two copies of the publication to se- 
cure a copyright, and that no tribunal, as is the case in respect of 
an application for a patent, is provided for passing upon the orig- 
inality of the matter offered for copyright, the court in the same 
case said: 

"It is therefore much more important tliat, when the supposed author sues 
for a violation of his copyright, the existence of those facts of originality, of 
intellectual production, of thought and conception on the part of the author 
should be proved than in the case of a patent right." 

In Higgins v. Keuffel, 140 U. S. 428, 11 Sup. Ct. 731, 35 L. Ed. 470, 
the court, referring to the constitutional power of congress over the 
subject of copyrights, said: 

"It does not hâve any référence to labels, which simply designate or de- 
seribe the articles to which they are attaehed, and which hâve no value sep- 
arated from the articles, and no possible influence upon science or the useful 
arts. A label on a box of fruit, giving its name as 'grapes,' even with the 
addition of adjectives characterizing their quality as 'blacli' or 'white' or 
'sweet,' or Indicatlng the place of thelr growth, as Malaga or California, does 
not corne within the object of the clause. The use of such labels upon those 
articles bas no connection with the progress of science and the useful arts. 
So a label designating inli as 'blacli,' 'blue,' or 'red,' or 'indelible,' or 'insolu- 
ble,' or as possessing any other quality, bas nothing to do with such progress. 
It cannot, therefore, be held, by any reasonable argument, that the protection 
of mère labels is within the purpose of the clause In question. To be entitled 
to a copyright, the article must hâve by itself some value as a composition, at 
least to the estent of serving some purpose other than as a mère advertisement 
or désignation of the subject to whicb It Is attaehed." 

In Baker v. Selden, 101 U. S. 99, 106, 25 L. Ed. 844, the court quote 
with seeming approval from the case of Cobbett v. Woodward, L. 
E. 14 Eq. 407, where it was held that an illustrated catalogue of fur- 
niture was not the subject of copyright when it was designed "solely 
for the purpose of advertising particular articles for sale, and pro- 
moting the private trade of the publisher by the sale of articles 
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wluch any other perspii might sell as well as thé flrat advertiser." 
The same ri^ing wasinade hy Woodraff, circuit judge, in Collender 
T. Grifath, Fed. Cas. No, 3»0(M)t Cobbett v. Wopdiward has since 
been overruled, but, a« pointed out by Jenkins, circuit judge, in Iron 
Works V. Olow, 27 0. Ç, 4. 250, 82 Fed. 320, the cases overruling 
it are to spiae estent due tajflie différence between the English stat- 
utes and pur own, and therj^orenot pertinent. In Iron Works v. 
Clow, cited above, the court of appeals for the Seventh circuit 
reached the conclusion that "jnere advertisements, whether by let- 
ter, press, or by pictures, are not within the protiection of the copy- 
right la^." The exigenciea of the case in hand do not require that 
we should express any opinion upon the broad subject. It may be 
that a picture, or lithpgraph, or engraving, tbough intended to be 
reproduced in prints and ùsed as an advertisement, is entitled to 
the protection of the copyright law, notwithstanding the use for 
which it is designed. In Y^engling v, Schile (G. C.) 12 Fed. 97, 101, 
a chromp entitled "Gambnnus and his Followers," intended as a 
glorification of lager béer drinking, and designed and circulated as 
au advertisement of the publisher's business as a lager béer brewer, 
was regarded by Brown, district judge, as the proper subject of 
copyright. The leamed judge distinguished the matter f rom the 
case of Cobbett v. Woodward, Collender v. Grifflth, and Ehret v. 
Pierce (C. C.) 10 Fed. 558, upoj. the ground that the copyrighted 
articles in thèse cases were not works of art, and had no value as 
such, and were mère modes of advertising. The chromo of Gam- 
brinus in question, he held, was "a work of the imagination, and 
has such obvions artistic qualities as in my judgment render it 
fairly a subject of copyright, without regard to the use which the 
plaintiff has made or may intend to make of it." To the same effect 
is the case of Schumacher v, Schwencke (0. C.) 25 Fed. 466, and 
the case of Lamb v, Furniture Co. (C. C.) 39 Fed. 474. 

What we hold is this: that if a chromo, lithograph, or other 
print, engraving, or picture has no. other use than that of a mère 
advertisement, and no value aside from this function, it would not 
be promotive of the useful arts, within the meaning of the consti- 
tutional provision, to protect the "author" in the exclusive use 
thereof, and the copyright statute should not be construed as includ- 
ing such a publication, if any other construction is admissible. If 
a mère label simply designating or describing an article to which 
it is attached, and which has no value separated from the article, 
does not corne within the constitutional clause upon the subject of 
copyright, it must follow that a pictorial illustration designed and 
useful only as an advertisement, and having no intrinsic value other 
than its function as an advertisement, must be equally without the 
obvions meaning of the constitution. It must hâve some connection 
with the âne arts to give it intrinsic value, and that it shall hâve is 
the meaning which we attach to the act of June 18, 1874, amend- 
ing the provisions, of the copyright law. 

We are unable to discover anything useful or meritorious in the 
design copyrighted by the plaintifls in error other than as an ad- 
vertisement of acts to be done or exhibited to the public in Wal- 
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lace's show. No évidence, aside from the déductions wMch are to 
be drawn from the prints themselves, was offered to show that thèse 
designs had any original artistic qualities. The jury could not rea- 
sonably hâve fonnd merit or value aside from the purely business 
object of advertising a show, and the instruction to find for the de- 
fendant was not error. 

Many other points hâve been urged as justifying the resuit reached 
in the court below. We find it unnecessary to express any opinion 
upon them, in view of the conclusion already announced. The judg- 
ment must be aflarmed. 



DOYLE et al. V. PERFECT CIGAB-SHAPBR CO. 

(Circuit Court of Appeals, Third Circuit November 26, 1800.) 

No. 11. 

Patents — Inpringembnt — Cigar Shapbrs. 

Tlie Ogden patent, No. 530,749, for a cigar mold consisting of a body and 
a cap transversely joined, one part having a projecting flange serving to 
guide the other part into place, and to retain the same by friction there- 
upon, hdd valld and Infrlnged. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Geo. C. Hazelton, Jr., and John Stokes Adams, for appellants. 
C. N. Butler and F. P. Prichard, for appellee. 

Before DALLAS and GEAY, Circuit Judges, and BEADFORD, 
District Judge. 

DALLAS, Circuit Judge. Prior to the invention to which pat- 
ent No. 530,749 relates, the devices which were generally used, 
when any mechanical means were employed, to shape cigars, 
were designed to be opened and closed longitudinally. This con- 
struction was objectionable because the joints between the two 
parts of the mold formed a rib or fin upon the opposite sides of the 
"binder." To overcome this objection the patentée provided that 
his mold should be joined transversely. Transverse joining, how- 
ever, was not new, and this was expressly conceded in the spécifica- 
tion, where it is said: 

"I am aware that transversely divlded cigar molds hâve before been pn>- 
posed, and I therefore do not claîm broadly a cigar mold composed of two 
tubular parts with transverse joint." 

Neither, it may be added, was it new to effect a transverse attach- 
ment by means of a socket-like connection. Such a connection was 
shown, for instance, in the patent granted to Edward A. Metz on 
September 5, 1871. What Ogden did invent and claim, so far as 
concerns the présent case, is a cigar shaper having not simply a 
socket joint, but one which was of peculiar and novel structure, 
in that it consists of "a projecting flange serving to guide the other 
part into place and to retain the same by friction thereupon." In 
our opinion, the patent was rightly issued for this spécifie construo- 
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tion, and the o|ily question,' therefore, is as to wliether the appel- 
lants' mold includes any means for guiding its parts into place and 
retaining tkem l^ friction, which, upon a natural and reasonable 
understanding ci that term, as it m nsed in the patent, should be 
regarded as aprojecting flange. , Thattlie one part is inserted in the 
other, and is there retained by friction, is apparent; but it is in- 
sisted that a projecting flange is not présent, and that the fric- 
tional adhérence of the two parts is due to several slots which the 
appellants hâve made in the cap portion of their device, and which 
are not found in that of the appellees. We cannot sustain either 
branch of this contention. We think that the appellants' "flare," 
though différent in fonn, is substantially identical with the flange 
of Ogden. It bas not the abrupt shoulder of the latter, but the 
same increased circumference is produced at the large end of one 
part of the mold, and a slight interior ridge is formed where this 
increase in circumference begins, and by thèse means there is at- 
tained, in substantially the same way, the same object as is accom- 
plished by the inner contour of the patented contrivance; and, 
though the added slots to which yve hâve referred may possibly be 
of some advantage, it is quite plain that they are, at most, merely 
supplementary to, and not substitutes for, the retaining means pro- 
vided by the patent in suit. The judgment is afiSrmed. 



OADBS et al. v. PPOHL et al. 

(District Court, W. D. New York. November 16, 1900.) 

No. 3,843. 

SHIPPINGh-BEÎIACH OP ChARTBR— InABTLITT to iNStTRE CABGO. 

It was a condition of a paroi charter of a sailing vessel to earry a cargo 
on the Great Lalies that the charterers should be able to procure Insurance 
on the cargo. Owing to delays, the vessel did not arrive at the port of 
loading until November 14th, some two weelis after the timé her agent 
had stated she ought to arrive, and, by reason of the fact that navigation 
by vessels of her class was considered extrahazardous at that season of 
the ypar, the charterers were unable to insure her cargo, and they refused 
to load her. They applied to but a single agency In Buffalo for Insurance, 
but such agency represented a number of companles, and did a large busi- 
ness In marine Insurance. It appeared that the charterers acted in good 
falth, and they pald a hlgher rate of freight for thç carrylng of the cargo 
by a larger vessel, which enabled them to effect Insurance thereon. Held, 
that they were not llable for damages for a breach of the charter. 

In Adnuralty. Suit for breach of charter. 

Harvey L. Brown, for libelants. 
Potter & Wright, for respondents. 

HAZEL, District Judge. This case in personam is brought by the 
libelants, owners of the sailing vessel Ganges, to recover $345,51, 
damages subtained by them on account of the breach of the charter 
party entered into by the libelants and respondents. The libelants 
contend that on or about October 24, 1898, the respondents chartered 
the schooner Ganges to carry a cargo of pig iron from the port of 
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Manistique, Mich., to tlie port of Buffalo, at the freight of one dollar 
per ton, freé of expense to th.e vessel; that is, without expense to the 
vessel for loading or unloading her cargo. Tke contract of charter 
was made with one Boland, who had spécial authority to contract for 
the carriage by the Ganges of 620 tons, her carrying capacity, of pig 
iron, of which respondents were the owners. The respondents con- 
tend that the charter of affreightment was dépendent (1) on the con- 
dition that the cargo of pig iron, if loaded on the vessel, could be 
insured; (2) that the respondents reserved the right to charter a 
boat to take 1,241 tons of pig iron, of which they were the owners, 
and which was on wharf at Manistique, if a vessel could be secured 
for that purpose, unless the chartering agent found another vessel 
to take the balance of the pig iron, which the Ganges could not load. 
The conditions of the charter party, testifled to by one of respondents, 
are denied by the chartering agent, except that he admits there was 
talk in référence to Insurance on the cargo. On that point, when his 
attention is called thereto, on cross-examination, he says, "Mr. Pfohl, 
as I remember, said he would take the vessel if he could get Insur- 
ance;" and at another part of his cross-examination he says, in answer 
to a question in regard to the Insurance, "I don't exactly recoUect, 
but I recollect him [respondent] mentioning the fact that if he could 
get Insurance he would take the boat." The concession by the 
broker of libelants that at some time during the negotiations for the 
charter there was talk about insurance, and the testimony of the 
witness Pfohl, that in the first conversation had on the subject of 
the charter he inquired of Boland whether the cargo on the Ganges 
would be insurable, and that Boland replied in the affirmative, are 
corroborative of respondents' testimony that the question of insur- 
ance on the cargo^ — whether it could be obtained, no limit of time be- 
ing specifled — was part of the conversation that led to making the 
charter party by paroi. I therefore hold that a condition of the 
charter party was that insurance on the cargo could be obtained. 
The question of respondents' inability to obtain insurance on the 
shipment after November Ist is important. The question naturally 
arises, did the respondents make reasonable and timely eiîort to ob- 
tain insurance on the cargo to be shipped on the Ganges after Novem- 
ber Ist? What duty in that regard, and in the light of ail the circum- 
stances, did the respondents owe to the libelants before they could be 
relieved of their obligations created by the contract? The charter 
party was entered into on or about October 24, 1898. The season of . 
navigation on the Great Lakes closes on or about December 5th of " 
each year. The Ganges was a sailing vessel, and her carrying ca- 
pacity was 620 tons. She was rated in the Inland Lloyd's as class 
A2, and the insurance for that class of vessels ended on the 30th of 
November. It appears from the testimony of Mr. Davis that it is 
doubtful if any insurance agent in Buffalo would take the risk on the 
Ganges after November Ist. The évidence shows that respondents 
applied for insurance on the pig iron about the middle of October, 
and that afterwards the underwriter was informed that the vessel 
was on her way with the cargo. With that explanation the risk was 
accepted. Subsequently the underwriter was informed that the boat 
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was not loaded, — that she was not on the way, — and he tlien stated 
to respondents that Le would not insure the cargo after November 
Ist; that the Ganges at that peripd of the .vear, because of her class 
and her value of $4,000', was a transient and extrahazardoùé risk. 
No further effort was tdade by respondents to obtain insurance for 
the shipment, but on November 12th they procured a charter of the 
tow barge Scotia, a Tessel of class À2, valued at $22,000, a larger and 
better tessel than the O^nges. Insurance on the cargo of pig iron 
was obtained from the underwritërs who had refused to take the 
risk of the Ganges' cargo. Noveïùber 14th the Ganges arrived at 
Manistique, having been greatly d^ayed by boisterous weather and 
adverse winds, and by time consuméd in repairing a broken masthead. 
She left Buffalo.on October 20th, laden with coal to Harbor Springs, 
a port distant about 24 honrs' sail from Manistique. She was 
sheltered at Long Point until the 28th, and arrived in Huron on the 
29th. She reaehed Laké Huron on the evening of November 2d, and 
on the 3d sailed to Sand Beach. Left there on the morning of the 5th, 
and arrived at Harbor Springs on the 9th. Unloaded her cargo 
of coal, and left Harbor Springs for Manistique, the morning of the 
13th, arriving at that port on November 14th. 

It is not claimed that any part of the delay in the arrivai of the 
vessel in Manistique was attributable to her fault, or that it was 
caused to any estent by her négligence. Theré, is etidence in the 
case that the chartering agent, at thé time charter party was made, 
in answer to an inquiry ôf responàents, said she ought to arrive at 
Manistique in about a week. It ié not urged that this statement was 
a condition of the charter^ or that the con tract of affreightment de- 
pended ùpon the arrivai àt a specifled time of the véssel at Manistique. 
The statement made by the agent Boland, that she pught to arrive 
in about a week, cannOt be considered as a condition précèdent, nor 
is it apparent from the évidence in this case that it was à substantive 
part of the contract. I am of the opinion, however, that the charter 
of the Ganges was dépendent on the condition that insurance for the 
freight could be procured. 

Proctor fpr libelants contends that no such diligence was used to 
procure ihsufance as will relieve respondents from their contractual 
obligations; that, it not being shown that respondeats endeavored 
to procui-e jjhsurànce of a£ny other insurance agent or broker, they are 
estopped from nbw urging their inability to obtain insurance as a 
jeason fdi: abisolving them from liability for breach of the charter 
party. Iton unable to ^atisfy mysélf of the soundness of this conten- 
tion; nor jiîan I, from tfe évidence in the case, di-aw any inference 
Which will tiôîtit to that dOàclusïon. The infereiices déducible from 
the evideflcte èhow, or, at least, indicate, such efforts to procure in- 
surance oixjthé pig iron by the respondents as were reasonably dili- 
gent, in the iight of exisitihg facts. The lengthy delay of the Ganges 
on her voyage tô Manistique was unexplained at any period of time 
bétween QHtober 24th, when she left Buffalo, and hér arrivai at her 
place of destination, on November 14th. Her retq;rh'trip, at that late 
season of the year, was to be at a time vt'hen storms on the lakes are 
most fréquent and sevefe. The underwriters to whom application 



OADES V. PFOHL. 



1001 



for inBaraoce was made represented at least three marine insuranee 
companies, and évidence is undisputed that they conducted an exten- 
sive marine insuranee business in 1898, — as large, if not larger, than 
any otker agent in tlie city of Buffalo. Ali of the parties concemed 
knew of the périls of lake navigation in the month of November. 
Respondents' fréquent inquiry of Mr. Boland as to when the Ganges 
would arrive to take on the pig iron is strong évidence of their anxiety 
to hâve their property speedily brought to its objective point. It is 
clear that insuranee was rejected on the cargo as an unsafe risk, and 
therefore respondents were justifled in seeking other vessels to carry 
their merchandise. It was apparent to them that insuranee was not 
obtainable, and it was not obligatory on them at that season of the 
year to do more than make application for insuranee in good f aith to 
a marine underwriter engagea in the business of accepting marine 
risks. But respondents did more. Eepeated conversations were had 
with the underwriters, and it was only on the approach of November 
Ist, and when no reason was assigned for the vessel's delay, that 
insuranee was refused. The prevailing gênerai custom to décline 
transient and extrahazardous risks at that season of the year is well 
known to those who engage in the business of navigating the lakes, 
and owners of vessels accepting shipments on the Great Lakes must 
be presumed to hâve knowledge of the common custom of insuranee 
companies regarding rates and inereased risks towards the close of 
the navigable season. To require the charterer to load a vessel when 
no insuranee is obtainable would be a hardship whieh thèse parties 
could not bave contemplated when the charter party was signed. It 
was so held in The Vesta (D. C.) 6 Ped. 534. 

The record does not show that the respondents were actuated by 
any other motives than to avoid the risk of loss through their in- 
ability to obtain insuranee on the cargo; and it is not contended that 
the insuranee underwriters had any motive for deelining to aceept 
this risk, other than the lateness of the season, and the added périls 
and hazards of navigation arising therefrom. It is held that "a ves- 
sel is not liable for breach of eontract for deelining to take upon her- 
self those périls by reason of the obstruction and périls incident to 
later navigation." Eddy v. Steamship Co. p. C.) 79 Ped. 364. Ap- 
plying that rule to this case, in the light of the évidence, how can it 
be said that the respondents did not do ail that ought to be required 
of them at that season of the year? The eontract of aflreightment 
must be construed in furtherance of the intention of the parties. I 
hâve no difficulty in finding that the conversation had between Boland 
and Pfohl on the subject of insuranee was a substantial and material 
élément of the eontract. The letter in évidence, written by Boland 
to Pfohl, dated October 20, 1898, stating that he could give the 
schooner Ganges for cargo at f 1 per ton f ree, and making no référence 
to any conditions, does not disturb the impressions whieh I hâve of 
the faets. There were other conversations in regard to the charter, 
both before and after writing the letter. In the view I take of the 
case, any other alleged conditions of charter need not be diseussed, 
except that the payment of $1.25 per ton to the Scotia for transport- 
ing the merchandise, being 25 cents more than it was agreed should 
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be paid to the libelants, is slffrongly corroboratfve of respondents' 
anxiely to li^-ve the sihipment speedfly brought to ii^f iport of discharge. 
Eespondents in their answer aver that tbey sust'ained damages by 
reason of the failure of libelants to perf onn the agreement of charter, 
and ;^t they were put to great expense, and were compelled to 
charteir another vessel to transpoi^ their property, at an increased 
rate pf freight. No cross libel was flled, and I do not understand that 
any daim for damages is nrged. In ahy erent, no recovery will be 
decreed against the libelants. Decree dismissing libel may be en- 
tered. 



PETTIT V. ONB STEEL LIGHTBR. 

(District Court, B. D. New York. August 6, 1900.) 

ADMiRAMMr— Ambndmkkt oif Dbcheb — Expiration of Tbbm:. 

A cdurt of admlralty bas no powesto amend a flnal decree on pétition 
or motion for a rehearlng flled after the expiration of the term at whlch 
the decree was enroUed, even though error In its flndlngs Is shown. 

In Adiniralty. On pétition for supplemental decree. 

George H. Pettit, for the United States. 
William B. King, for the captors. 

THOMAS, District Judge. The final decree herein was enter ed 
on May 7, 1900, at a tenu which expired on June 5th. A pétition 
for a supplemental decree was flled July 24th. The statute provides 
that the tenns of this court shall begin on the first Wednesday of 
every month. Hence the May and Juûe tenus hâve expired since the 
entry of the, decree. The court has no power to disturb its own judg- 
ment uppn motion for a rehearing after the expiration of the term at 
which the Jecree was enrolled (Snpw.v. Edwards, 2 Low. 273, Fed. 
Cas. No. 13,145), although a bill of review after the expiration of the 
term may be entertained for certain purposes (Thompson v. Mcintosh, 
[D. C] 100 Fed. 890). Hence the court may not amend the decree 
herein, even if error in the flndings be proven. But the suggested 
évidence of error is insufflcient. The court is advised of the report 
of the navy department to the effect that the flnding of the court as 
to the status of Lieut. Com. Marix is not in accordance with the 
records of the bureau of pavigation, and that the status of Lieut. 
J. L. Purcell, commanding the Osceola, was the same as that of 
Lient. Com. Marix. If the courtière permitted to open the judg- 
ment, it would be embarrassed in the adoption of this opinion by the 
fact that on July 2d, Lieut. Purcell reported the engagement of the 
Osceola off Manzanillo directly to the commanding ofBcer of the 
United States ship Scorpion, which h persuasive évidence that Lieut. 
Com. Marix was Lieut. purcell's superior ofiScer in the undertaking. 
When the question of equality or superiority arises at this time, 
Lieut. Purcell's practical récognition at that time fuinishes a valu- 
able guide to the fact. This récognition seems to conform to Navy 
Régulations, c. 2, art. 18, par. 4: 
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"At ail tlmes and places not speclflcally provlded for In thèse régulations, 
where the exercise of military authority for the porpose of co-operation or 
otherwlse Is necessary, o£ whlch the responslble offlcer must te the judge, the 
senior line offlcer on the spot shall assume command and direct the movements 
and efforts of ail persons In the navy présent, subject to the limitations of 
article 1068." 

It is true tkat Lieut. Corn. Marix and his vessel were under the 
command of Rear Admirai Sampson, as the commander in chief of 
the United States naval forces, North Atlantic station, who in his 
turn was under the command of his superior; but apparently Lieut. 
Com. Marix, within his sphère of action, was independent. He was 
sent by Rear Admirai Sampson "on June 29th, and arrived off Cape 
Cruz on June 30th, with orders-to report to the senior ofiQcer off that 
station, and with additional verbal orders from the chief of the staff 
to try to capture or destroy the Spanish gunboats reported to be in 
Manzanillo." See the report of Lient. Com. Marix, under date of 
September 29, 1898 (appendix to the report of the chief of the bureau 
of navigation, navy department, 1898). Such report also states: 

"Further information from him made me expect to flnd the Manning, Hist, 
Hornet, and Wompatnck, off that place to assist in the attacls:. None of the 
vessels -svere there, but when the Osceola arrived that same afternoon we 
received permission from the commanding offlcer of the St. Louis, who was 
there temporarily, to go up and see what we could do." 

The Scorpion and Osceola did go off Manzanillo to see what they 
could do, and were endowed with discrétion to take action; such 
action undoubtedly being in furtherance of the gênerai purpose and 
orders of the rear admirai. But, so far as the court is advised, at 
the time of the capture the Scorpion was not "under the command 
of the commanding ofQcer of a fleet or squadron, or a divison of a 
fleet or squadron," in the sensé intended by section 4631, Rev. St. 
U. S., but was acting independently of such oflQcer, albeit the gênerai 
purpose of the attacking vessel was to carry out the gênerai command 
of such ofiScer. The commanding ofBcer was between 100 and 200 
miles away, and in fact did and could give no definite direction to 
the vessels. Indeed, they received nothing more than permission 
from the commander of the St. Louis to see what they could do, and 
the St. Louis was remote from the place of capture. Even if the 
court had power to amend the judgment at the présent time, it would 
be unable to defer to the conclusion of the navy department without 
a satisfactory statement of the grounds of such conclusion. Pur- 
suant to the foregoing views, the relief sought by the pétition must 
be denied. 
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llŒMORANBXm DECISIONS. 



AMERICAN MAN & TRUST OO. et al. v. LOUISVrLMB, B. & ST. L. R. 
CO. (Circuit Court of Appeals, Seventb Circuit October 2, 1900.) No. 738. 
Appeal from the (jlrcult Court of the United States for the District of Indlana. 
Alex. P. Humpbrey, for appellanta Doclieted and dlsmissed, on motion of 
counsel for appellants. 



ARNOLD ▼. BHINE, V. S. Marshal. (drcult Court of Appeals, Nlnth Cir- 
cuit Octobier 16, 190O.) No. 650. Appeal from the District Court of tlie 
United States for the Northern District of Callfomla. Henry E, Hlghton and 
Bert Soljlessinger, for appellant T. B. K. Cormac and Alex. Baum, for appel- 
lee. Judgment afflrmed. 



CAMDBN & S. RT. 00. T. STETSÔN. (Circuit Court of Appeals, Thlrd Clr- 
cuit) (Questions oï law certifled to the suprême court 20 Sup. Ct 617, 177 
U. S. 172, 44 L, Ed. 721. See 104 Fed. 651. 



OAMPBILL et al. t, STRATTON et al. SAME T. HOUTAIN. (Circuit 
Court of Appeals, Second pircult, November 14, 1900.) Nos. 53, 54. Appeal 
from the @£<^lt Coijrt of the United States for the Eastem District of New 
TorlE. iC. W. kiles and ij. M, Harmàn, for appellants. Clif ton v. Edwards, 
for appelléfeS. Dècree of circuit court afflrmed, wlth costs, on opinion of Judge 
Thomas. See 101 Fed. 123. 



CHASE ». UNITED STATES. (Circuit Court of Appeals, First Circuit 
October U, 19Q0.) No. 347. In^Brror tôt the Circuit Court of the United 
States for thp District of Miassachusetts. Jésse M. Gove, for plaintlfE In ërror. 
Boyd B. Jones, tJ. S: Atty., and John H. Casey, Asst U. S. Atty. Writ of 
error dismlâsed, on agreemeUt of counsel, wlthout costa. 



CINCINNATI, H. & D. R. 00. T. TÔIEBAUD. (Circuit Court of Appeals, 
Slxth Circuit.) Transferred to the supfeiiie Court of the United States by writ 
of error. Seé 20 Sup. Ot 822,' 177 U. S. «16, 44 L. Ed. 9X1. 



CINCINNATI, H. & D. R. CO. v. THIEBAUD. (Circuit Court ot Appeals, 
Slxth Circuit.) Questions of law certifled to the suprême court of the United 
Btates. 20 Sup. Ct 822, 177 U. S. 615, 44 L. Ed. 911. 



CBAWFORD T. HUBBELIj. (Circuit Court of Appeals, Second Circuit) 
Questions of law certifled to the suprême court of the United States. 20 Sup. 
Ct 701, 177 U. S. 419, 44 L. Ed. 829. See S9 Fed. 961. 
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DBSSAUBR et al. ▼. TTLFELDER. (Circuit Coort of Appeals, Nlnth Olr- 
colt. October 12, 1900.) No. 616. Appeal from the District Court of the 
United States for the Northern District of Califomia. Crandall & Bull, Geo. 
Lezynsky, and Edward Myers, for appellants. Upon motion of F. P. Bull, ap- 
f eal disœlssed. 



FAEKELLY v. WIRT. (Circuit Court of Appeals, Second Circuit. Novem- 

ber 15, 1898.) No. 38. Appeal from the Circuit Court of the United State» 

for the Southern District of New York. George S. Prindle, E. A. Carley, 

James M. Townsend, and Prindle & Russell, for appellants. Walter S. Logan 

• and Demond & Harby, for appellee. 

PBR CURIAM. The decree of the circuit court la afarmedj wltU costs, on 
opinion of sald court 84 Fed. 891. 



FRANKS, Internai Revenue CoUector, v. ROBARDS TOBACCX) CO. (Cir- 
cuit Court of Appeals, Sixth Circuit. October 2, 1900.) No. 888. In Error to 
the Circuit Court of the United States for the District of Kentucky. R. D, 
Hill, U. S. Atty., for collector. J. D. Powers, for Robards Tobacco Co. Dis- 
missed on stipulation. See 103 Fed. 276. 



In re GREGORY. (Circuit Court of Appeals, Plrst Circuit. November 15, 
1900.) No. 357. Application of Charles A. Gregory for a wrlt of certiorari to 
the circuit court of the United States for the district of Massachusetts. Fran- 
cis A. Brooks, for petitloner. Thomas H. Talbot, for respondeut. Pétition 
dismissed, on motion of petitloner, without costs. 



HICKS V. KNOST. (Circuit Court of Appeals, SIxth Circuit. October 9, 
1900.) No. 736. Appeal from the District Court of the United States for the 
Southern District of Ohio. M. H. Winkler and W. A. Hicks, for appeilant 
Frank M. Coppock, for appellee. No opinion. Judgment afflnued. See 94 
Fed. 625. 



HICKS V. KNOST. (Circuit Court of Appeals, Sixth Circuit.) Questions of 
law certifled to the suprême court of the United States. See 20 Sup. Ct. 1006, 
178 U. S. 541, 44 L. Ed. 1183. 



INTERSTATE COMMERCE COMMISSION v. CINCINNATI, N. O. & T. P. 
RY. CO. et al. (Circuit Court of Appeals, Sixth Circuit. October 12, 1900.) 
No. 472. Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. Harlan Cleveiand, L. A. Shaver, and Geo. F. Edmunds, for 
appellant. Ed. Baxter, Harman, Colston, Goidsmith & Hoadly, and Maxwell 
& Ramsey, for appellees. No opinion. Judgment atfii'med. See 76 Fed. 183^ 



lOWA & ILLINOIS COAL CO. v. ATLANTIC TRUST OO. et al. (Circuit 
Court of Appeals, Seventh Circuit. July 23, 1900.) No. 711. Appeal from the 
Circuit Court of the United States for the Northern Division of the Northern 
District of Illinois. Samuel P. Wheeler, for appellee. Docketed and di»- 
missed, on motion of appellee. 
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KBtlSv.i UNITED INDUEATBD PIBEB CO. (Circuit Court of Appeals, 
Secoriia Olïcnlt. November 16, 1898.) No. 4. Appeal from thè Circuit Court of 
the Uriltéi States for the Northern District of New York. Tracy C. Becker 
and WlUWii Macomber, for appellant. Frederick P. Fish, W. K. Ricliardson, 
and John B. Pound, for appellee. 

PBR CUBIAM. The decree of the circuit court Is afflrmed, with costs, on 
opinion of sald court. 82 Fed. 32. 



In re iJiWÈNSOHN. In re ISBLIN et al. (Oirçult Oourt of Appeals, Sec- 
ond Circuit. November 14, 1900.) No. 14. Pétition to Kevlew Order of the 
District COtIft <rf the United States for the Southern District of New York. 
Alexander Blumenstell, for William Iselln and others. B. J. Myers, for bank- 
rtçit. Order of district court afflrmed, on opinion belcw. See 99 Fed. 73. 



LITTLEFIBLD T. UNITBD STATES. (Circuit Cîourt of Appeals, First Cir- 
cuit Oetober 9, 1900.) No. 838. Charles W. Bartlett and Blbridge R. Ander- 
son, fof plftlfltlft In eiror. Boyd B. JoneS, U, S. Atty., and John H. Casey, 
Asst. U. S. Atty. Writ of error dismlssed, on motion of plalntlfC in error, wlth- 
out costs. 



LOUlSVIIiLB TRUST 00. T, LOUISVlI/LE, E. & ST. L. R. CO. (Circuit 
Court of Appeals, Sevèntb Clretilt. Oetober 2, 1900.) N6. 736. Appeal from 
the Circuit Oourt of the United States for the District of IHdlana. Alex. P. 
Humphrey and St. John Boyle, for appellant. Docketed and dlsmissed, on mo- 
tion of appellant. 



NEW YORK SEOURITY & TRUST CO. y. I/OUISVILLB, E. & ST. L. R. 
CO. (Clreuit Court of Appeals, Seventh Olrchiit. Oetober 2, 1900.) No. 737. 
Appeàï froiâ the Circuit Court of the Unitèd States for the District of Indiana. 
Alex. P. Humphrey, for appellant. Docketed and dismlssed, on motion of 
counsel for appellant Seé 97 Fed. 226. 



NORTH AMERICAN TRANSPORTATION & TfiADINGf CO. v. SMITH et 
al. (Circuit Court of Appeals, Nlnth Circuit September 10, 1900.) No. 491. 
Appeal from the District Court of the United States for the Northern Division 
of the District of Washington. Frederick Bausman, for appellant. N. B. Bos- 
ley and James Klefer, for appellees. Appeal dismlssed. See 93 Fed. 7. 



SOHREIBBR v. EIPON KNITTING CO. et al. (Circuit Ctourt of Appeals, 
Nlnth Circuit. September 10, 1900.) No. 613. Pétition for Révision of Pro- 
ceedlngs of the District Court of the United States for the Bastem District of 
Washington. P. M. Dudley, for petitioner and bankrupt Stern, Hamblen & 
Lund, for respondent. Pétition for révision denied. See 101 Fed. 810. 



SEOURITY TRUST (30. v. BLACK RIVER NAT. BANK OF LOWVILLE 
(Circuit Court of Appeals, Elghth Circuit Oetober 17, 1900.) No. 1,356. In 
Error to the Circuit Court of the United States for the District of Minnesota. 
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Edmunâ S. Dunnent (Albert B. Moore, on the brief), for plaintiff In error. 
Edward C. Stringer (McNell V. Seymour, on the brief), for défendant In error. 

THAYER, Circuit Judge. Thls case Involves the same questions whlch were 
considered and decided in the case of Trust Oo. v. Dent, 104 Fed. 380. The 
Judgment below is accordingly afflrmed, on the authorlty of that case. 



In re SHWEITZER. (Circuit Court of Appeals, Second Circuit. November 
14, 1900.) Appeal from the District Court of the United States for the South- 
ern District of New York. Motion for the allowance of an appeal. L. J. 
Morrlson, for the motion. Joseph F. Peadue, opposed. 

PBR CURIAM. It seems to be entirely clear upon the conceded facts that 
no appeal from the Judgment of the district court denying discharge was taken 
wlthin the proper tlme. Section 25 of the bankruptcy act provides that 
"appeals, as in equity cases, may be taken In bankruptcy proceedings from 
the coiirts of bankruptcy to the circuit court of appeala of the United States: 
• • * (2) From a Judgment granting or denying a discharge. • • • 
Such appeal shall be taken within ten days after the Judgment appealed from 
bas been rendered." Rule 36 of the gênerai rules in bankruptcy (32 C. C. A. 
ixsvi.; 89 Fed. xiv.) Is as foUows: "Appeals from a court of bankruptcy to a 
circuit court of appeals, or to the suprême court of a terrltory, shall be allowed 
by a judge of tbe court appealed from or of the court appealed to, and shall be 
regulated, except as otherwlse provided In the act, by the rules governing ap- 
peals In equity in the courts of the United States." It Is elementary law that 
the time to appeal, thus limited by statute, cannot be extended by the court. 
Within the 10 days a notice of appeal in the form used in the state courts was 
Berved on the attorney for creditors and filed in court; but at no time within 
Bueh 10 days was there any pétition of appeal presented to the court or judge, 
or allowed, or filed, or any citation presented, or signed, or allowed, or flled, 
or any bond prepared, or presented, or approved, or filed, or any assignment of 
errors flled. Whatever may hâve been hcld as to the effect of a faiiure to take 
one or more of thèse steps, ail of which are required by statute or rule, It is 
qulte manlfest that, where ail of them are lacklng, there bas been no appeal. 



SMITH T. WEI/LS, FARGO & CO. (Circuit Court of Appeals, Nlnth Cir- 
cuit. October 1, 1900.) No. 590. In Error to the Circuit Court of the United 
States for tlie Southern District of California. C. N. Sterry, for plaintiff in 
error. E. S. Plilsbury, for défendant in error. Upon motion of E. S. Pills- 
bury, cause dlsmissed. See 96 Fed. 375. 



SOUTHWESTERN COAL & IMPROVEMENT CO. et al. v. McBRIDB 
et al. (Circuit Court of Appeals, Eighth Circuit. October 24, 1900.) No. 
1,386. Appeal from the United States Court of Appeals in the Indian Terri- 
tory. Cllflford L. Jackson and Joseph M. Bryson, for appellants. G. A. Pâte, 
Yancey Lewis, and J. H. Gordon, for appellees. 

CALDWELL, Circuit Judge. The only question in thls case was decided 
by the court in the case of Mining Co. v. Adams, 104 Fed. 471; and on the 
authorlty of that case the judgment of the United States court of appeals for 
the Indian Terrltory, and the judgment of the United States court for the 
Central district of the Indian Territory, In thls case, are afflrmed. 



WBST T. BARTH. (Circuit Court of Appeals, Slxth Circuit. November 
28, 1808.) No. 662, In Error to the Circuit Court of United States for tbe- 
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Western District of Mlchlgan. George P. Wanty (NlramA. Fletcher, «n the 
briet), for plaintiff in error. WUli&fB. Perkins (J. Byron JadUna, on the 
briéf), for défendant In error. No opinion. Judgment afflrmed. 



WHALBN V. CHICAGO, M. & ST. P. BY. OO. (Circuit Court of Appeals, 
Seventli Circuit. July 23, 1900.) No. 712. In Error to tlie Circuit Court of 
the United States for tlie Northern Division of tlie Northern. District of Illinois. 
Charles B. Eeeler, for défendant in eriror. Doclcetéd ànd dismissed, on mo- 
tion of counsel for défendant in error. 



WHITE T. BOHLOERB. (Circuit Court of Appeals, Seventh Oîrcnlt.) 
Questions of law certiâed to the suprême court of thé United States. See 20 
Sup. Ot 1007, 178 V. S. 542, 44 L. Ed. 118S. 



WHITEBBBAST FUEL CO. V. ATLANTIC TRUST CO. et aL (Olrcnlt 
Court of Appeals, Serentij Circuit ïuly 23, 1900.) Nç. 710. Appeal from 
the Olrcnlt Court of the United States for the Northern DlTision of the 
NorUiem District of Illinois. Samuel P. Wheeler, for appellees. Dooketed 
and dismissed, on motion of appellees. 
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